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§  2830.  Introductory. — As  stated  in  a  preceding  volume  of 
this  work,^  agency  may  be  viewed  as  a  mode  of  forming  the  con- 
tractual relation,  or  it  may  be  considered  as  a  special  form  or  kind 
of  contractual  and  legal  relation  in  the  general  nature,  at  least, 
of  a  contract  of  employment.^     So  far  as  it  is  regarded  merely  in 

^Vol.    1,   ch.   XV,   §§   450,  451.  'But    a    servant   or    employe    may 

I 
1 — Contracts,  Vol.  4 


§   2831  AGENCY.  2 

the  former  light  the  principal  questions  relate  to  the  capacity  of 
the  parties  and  the  nature  and  manner  of  forming  the  contract 
or  relation.  These  have  already  been  considered,  and  so  have  the 
general  rules  as  to  the  authority  of  agents  and  as  to  the  rights 
and  liabilities  of  the  parties,  both  between  themselves  and  with 
reference  to  third  persons  f  but,  viewed  as  a  special  form  of  con- 
tractual and  legal  relation,  something  more  remains  for  consider- 
ation, especially  regarding  particular  kinds  of  agents. 

§  2831.  Definition. — Agency  has  been  defined  as,  "a  legal 
relation,  founded  upon  the  express  or  implied  contract  of  the 
parties,  or  created  by  law,  by  virtue  of  which  one  party — the 
agent — is  employed  and  authorized  to  represent  and  act  for  the 
other — ^the  principal — in  business  dealings  with  third  persons.'"'^ 
A  contract  of  employment  is  usually  in  some  sense  a  contract  of 
agency,  but  "employment"  and  "agency"  are  not  strictly  synony- 
mous and  coextensive,  for,  as  already  shown,  an  employe  is  not 
always  an  agent  in  the  full  sense.  The  employment,  to  constitute 
an  agency,  must,  as  a  general  rule  at  least,  be  for  the  purpose  of 
bringing  the  employer  into  legal  relations  with  some  third  party.* 
So,  too,  the  relation  of  husband  and  wife  does  not  necessarily  cre- 
ate an  agency.'  Partnership  does  do  so,  and  agency  is  often 
regarded  as  one  of  the  tests  of  partnership,"  but,  of  course,  the 
mere  relation  of  principal  and  agent  or  the  formation  of  a  con- 
not  always  be  an  agent  in  the  full  Encyc.  of  Law  (2d  ed.)  938  and 
sense,  and  distinctions  have  been  note;  Wharton  Agency,  1;  Words 
drawn  between  the  relation  of  mas-  and  Phrases,  Tit.  "Agency"  and 
ter  and  servant  and  that  of  principal  "Agent";  State  v.  Hubbard,  58  Kans. 
and  agent.  Kingan  Co.  v.  Silver,  13  797,  51  Pac.  290,  39  L.  R.  A.  860; 
Ind.  App.  80,  Zy  N.  E.  413;  Singer  Sternaman  v.  Metropolitan  Life  Ins. 
Mfg.  Co.  V.  Rahn,  132  U.  S.  518,  3i  Co.,  170  N.  Y.  13,  62  N.  E.  763,  57 
L.  ed.  440,  10  Sup.  Ct.  175.  To  same  L.  R.  A.  318,  88  Am.  St.  625. 
effect,  Cooley  on  Torts,  531;  Mechem  *  Anson  Law  of  Contracts,  332> 
Agency,  §§  1,  2.  See  also,  1  An-  333 ;  Central  Georgia  Land  &c.  Co. 
drews'  Am.  Law,  824;  Sternaman  v.  v.  Exchange  Bank,  101  Ga.  345,  28 
Metropolitan  L.   Ins.  Co.,   170  N.  Y.     S.    E.    863. 

13,  62  N.  E.  763,  57  L.  R.  A.  318,  88  "Anson  Contracts  (2d  Am.  ed.). 
Am.  St.  625 ;  Hand  v.  Cole,  88  Tenn.    p.  441. 

400,  12  S.  W.  922,  7  L.  R.  A.  96.  °  See  cases  cited  in  note  to  Cudahy 

'  Vol.  1,  ch.  XV.  Packing  Co.  v.  Hibon,  92  Miss.  234, 

=a  Mechem  Agency,  §  1.    For  other    46  So.  73,  18  L.  R.  A.  (N  .S.)   1072, 
definitions,    most   of   which   are   sim-     et   seq. 
ilar  in  substance,  see  1  Am.  &  Eng. 
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tract  of  agency  does  not  necessarily,  nor  ordinarily,  create  a  part- 
nership.' 

§  2832.  Constituent  or  essential  elements. — The  constitu- 
ent elements  of  an  agency,  generally  essential  thereto,  may  be 
briefly  summarized  as  follows:  i.  There  must  be  a  competent 
principal.  2.  There  must  be  a  competent  agent.^  3.  There 
must  be  a  delegation  of  authority  from  the  principal  to  the  agent, 
either  by  contract,  express  or  implied,  or  authority  must  be  shown 
to  exist  by  operation  of  law  from  the  peculiar  relation  of  the  par- 
ties and  the  circumstances  of  the  transaction,  or  by  estoppel  or 
ratification.  4.  The  purpose  for  which  this  authority  is  dele- 
gated must  be  a  lawful  one. 

§  2833.  General  and  special  agents. — A  general  agent  has 
been  defined  or  described  as  one  authorized  to  conduct  or  transact 
all  of  his  principal's  business  or  all  his  business  of  some  particular 
kind ;®  but  it  must  be  understood  that  one  may  be  a  general  agent 
as  to  a  particular  business,  and  he  is  to  be  regarded  as  a  general 
agent  if  he  is  authorized  to  do  all  acts  connected  with-  such  busi- 
ness or  employment.^"  A  special  agent  is  one  authorized  to  do 
one  or  more  special  things  to  accomplish  a  particular  object  and 
not  to  act  generally  as  representing  the  principal,  even  in  a  par- 
ticular business,  without  restraint  or  limitation."    In  other  words, 

'Cudahy  Packing  Co.  v.  Hibon,  92  288,    297;    Bill    v.    Offutt,    10    Bush 

Miss.  234,  46  So.  12>,  18  L.  R.  A.  (N.  (Ky.)    1632;    Anderson    v.    Coonley, 

S.)  975,  and  numerous  cases  cited  in  21    Wend.    (N.   Y.)    279.     See   also,, 

note  on  pages  1032,  et  seq.    See  also,  Union    Stockyards   &c.    Co.    v.    Mal- 

Shrum  V.   Simpson,   155  Ind.   160,  57  lory  &c.   Co.,   157  111.  554,  41   N.   E. 

N.  E.  708,  49  L.  R.  A.  792.    Meehan  888,  48  Am.   St.  341    (general  agent 

V.  Valentine,  145  U.  S.  611,  36  L.  ed.  held  to  be  one  authorized  to  do  all 

835,   12  Sup.  Ct.  972.  acts  connected  with  a  particular  busi- 

°As  to  competency  or  capacity  to  ness,  or  at  a  particular  place), 

appoint    and    act   as    agent,    see   vol.  "  See   Loudon    Sav.    Fund    Soc.   v. 

I,  ch.  XV,  §  451.  Hagerstown    Sav.    Bank,   36   Pa.    St. 

°1   Parsons  Cont.,  §  41;  Gibson  v.  498,  78  Am.  Dec.  390,  for  definitions 

Snovir   Hardw.    Co.,   94   Ala.   346,   10  and  distinction  between  general  and 

So.   304;    Cleveland    &c.    R.    Co.    v.  special   agent.     Also,    Wood   v.    Mc- 

Moore,    170    Ind.    328,   82    N.   E.   52,  Cain,  7  Ala.  800,  42  Am.  Dec.  612; 

84   N.    E.   540    (all  business   at  par-  Toledo,   Wabash   &  Western  R.   Co. 

ticular  place).  v.    Owen,   43    Ind.   405.     For   defini- 

"  Vol.    1,   ch,   XV,   I   453 ;   Wheeler  tions     and     descriptions     of    special 

v.  McGuire,  86  Ala.  398,  5  So.  190,  2  agents,     see     further,     the     note     to 

L.    R.    A.    808,    and   note ;    Crain   v.  Wheeler  v.  McGuire,  2  L.  R.  A.  808 ; 

First    Nat.    Bank,    114    III.    516,    2  vol.  1,  ch,  xv,  §  453 ;  Martin  v.  Farns- 

N.  E.  486;  Cruzan  v.  Smith,  41  Ind.  worth,  49  N.  Y.  555. 
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a  Special  agency  is  confined  to  a  particular  act  or  transaction  and 
is  usually  qualified  or  limited,  either  by  express  instructions  or  by 
restrictions  implied  from  the  act  to  be  done. 

§  2834.  Authority — How  executed  by  agent — Generally. — 

Where  an  agent  has  authority  to  execute  a  simple  parol  contract 
for  his  principal  so  as  to  bind  the  principal,  the  question  as  to 
whether  he  has  done  so  in  such  a  manner  as  to  bind  the  principal, 
or  whether  he  has  bound  himself,  is  often  a  difficult  one,  because 
of  conflict  in  the  evidence  or  ambiguity  and  uncertainty  in  the 
contract,  or  the  circumstances  of  the  particular  case,  rather  than 
because  of  any  doubt  as  to  the  principles  of  law.  In  such  cases 
the  safe  course  for  the  agent  to  pursue  is  to  disclose  the  relation 
between  himself  and  his  principal  and  make  it  clear  that  the  con- 
tract is  on  behalf  of  the  principal  and  not  on  his  own.  In  case 
of  written  contracts,  however,  there  is  often  more  difficulty  in 
construing  them  and  in  determining  and  applying  the  law.  It 
is  proposed,  therefore,  to  consider  that  branch  of  the  subject 
somewhat  specifically,  and  to  give  numerous  illustrations.  Such 
written  contracts  are  usually :  ( i )  Evidences  of  debt,  or  other  con- 
tracts not  negotiable  and  not  under  seal;  (2)  Bills  of  exchange 
and  other  negotiable  instruments;  (3)  Specialties,  or  instruments 
under  seal.  The  manner  in  which  all  of  such  instruments  should 
be  executed  in  special  cases  is  treated,  to  some  extent  at  least, 
in  connection  with  other  particular  topics,  and  this  is  especially 
true  in  regard  to  negotiable  instruments ;  but,  without  giving  the 
same  examples  here,  it  is  the  purpose  to  give  a  sufficient  number 
of  illustrations  of  contracts  of  each  kind,  in  this  connection,  to 
show  and  enable  one  to  determine  when  the  principal  is  bound 
and  when  the  agent  has  bound  himself.  As  a  general  rule  an 
agent  who  signs  a  contract  intending  to  bind  his  principal  and  not 
himself  should  express  in  the  contract  the  capacity  in  which  he 
acts,  and  unless  this  is  done  in  the  body  of  the  contract,  or  the 
signature  or  surrounding  circumstances  and  conditions  are  such 
as  to  disclose  the  principal  as  the  person  intended  to  be  bound, 
the  agent  will  ordinarily  be  liable  himself.^^     It  is,  of  course, 

"See  Serrell  v.  Derbyshire  &  R.  Stackpole  v.  Arnold,  11  Mass.  27,  6 
Co.,  9  C.  B.  811,  19  L.  J.  C.  P.  371;  Am.  Dec.  ISO;  Savage  v.  Rix,  9  N. 
Mayhew    v.    Prince,    11    Mass.    54;     H.  263;   Pentz  v.  Stanton,  10  Wend. 
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safest  to  clearly  show,  both  in  the  body  of  the  instrument  and  by 
the  signature,  that  the  contract  is  that  of  the  principal  by  the 
agent ;  but  it  is  usually  sufficient  to  show  this  clearly  in  the  signa- 
ture, as  "A.  B.  by  C.  D.,  agent.' 


"13 


§  2835,  Mere  descriptive  words  insufficient  to  bind  princi- 
pal and  exonerate  agent. — Such  words  as  "agent,"  "trustee," 
"treasurer,"  "president,"  and  the  like,  added  to  the  signature  of 
the  agent,  are  generally  regarded  as  merely  descriptive  of  the  per- 
son of  the  signer,  and  will  not  exonerate  the  agent  from  personal 
liability  unless  the  agency  is  otherwise  revealed  or  shown.^*  The 
general  doctrine  is  that  such  words  constitute  merely  "descriptio 
personae,"  or  "descriptio  personarum."  Thus,  a  note  running, 
"I  promise  to  pay,"  and  signed,  "A.  B.,  agent,"  or  "A.  B.,  agent 
of  C.  D.,"  purports  to  be  the  note  of  A.  B.,  and  not  that  of  C.  D. ; 
for  the  word  "agent,"  or  the  words  "agent  of  C.  D.,"  are  merely 
descriptive  of  the  person  of  A.  B.,  and  do  not  absolutely  indicate 
that  he  signed  the  instrument  for  and  on  behalf  of  C.  D.,  or  as  his 
representative.^'"*  To  make  such  a  promise,  on  its  face,  binding 
upon  the  principal,  it  should  purport  to  be  made  by  the  principal, 
as  "C.  D.,  by  A.  B.,  agent;"  although  the  word  "agent,"  and  in- 
deed the  name  of  the  agent  also,  may  be  altogether  omitted  after 

(N     Y.)     271,   25     Am.     Dec.    558;  Larmatt     v.     Rocky     Mountain     &c. 

Sharpe  v.  Bellis,  61   Pa.   St.  69,   100  Bank,   1   Colo.  278,  9  Am.  Rep.   156 

Am.  Dec.  618;  Tarver  v.  Garlington,  and  note;   Buclahalter  v.   Perry,   127 

27  S.  Car.   107,  2  S.  E.  846,  -13  Am.  Ga.  438,  56   S.   E.  631,   119  Am.    St. 

St.  628:  note  in  21  L.  R.  A.   (N.  S.)  343  and  note;  Stoble  v.  Dills,  62  111. 

1045.  432;    Prather  v.   Ross,   17   Ind.  495; 

*It    is    also    sometimes    said    that  Hobbs  v.  Cowden,  20  Ind.  310;  Con- 

a   signature  in  the  form  of   "C.  D.,  gressional  Tp.  v.  Weir,  9  Ind.  224; 

agent  for  A.  B.",  or  "C.  B.  for  A.  Hayes  v.  Matthews,  63  Ind.  412,  30 

B."  is  sufficient  in  this  regard.  Rein-  Am.   Rep.  226;   Reeve  v.   First   Nat. 

hard   Agency,    §    207.     Story   Ag.,    §  Bank,  54  N.  J.  L.  208,  23  Atl.  853, 

274,  278;   1  Parsons  Notes  &  B.  91 ;  16  L.  R.  A.  143,  33  Am.  St.  675;  Day- 

Ofifut  V.   Ayres,  7  Men.    (Ky.)    356;  ton  v.  Warne,  46  N.  J.  L.  659;  Met- 

Bank  of   Genessee  v.   Patchin  Bank,  calf  v.  Wilhams,  104  U.  S.  93,  26  L. 

19  N    Y    312     But  as  will  be  here-  ed.  665,  and  elaborate  note  m  21  L. 

after'  shown,    this    is    not    so    safe.  R.  A.  (N.  S.)  1051-1057,  where  many 

See  Tannett  v.  Rocky  Mountain  Nat.  other  authorities   are  cited. 
Bank    1   Colo.  278,  9  Am.  Rep.  156;        "Kenyon  v.  Williams,  19  Ind.  44; 

Webb   V    Burke,   5    B.    Mon.    (Ky.)  Hobbs  v.  Cowden,  20  Ind.  310;  Hays 

51-   Ballou  V    Talbot,   16  Mass.  461,  v.   Crutcher,   54  Ind.   260;   Haverhill 

8  Am    Dec    146  Mut.    Fire    Ins.    Co.    v.    Newhall,    1 

"Rew  v'Pettet,  1  Ad.  &  El.  196;  Allen  (Mass.)   130;  Tucker  Mfg.  Co. 

Hobson   V.   Hassett,   76   Cal.   203,    18  v.   Fairbanks,  98  Mass.   101. 
Pac.  320,  9  Am.   St.   193  and  note; 
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the  name  of  the  principal."  The  agent's  name  need  not  stand 
in  a  particular  position,  if  it  is  clear  and  can  be  legally  determined 
from  the  instrument  that  the  contract  is  that  of  the  principal,  and 
it  seems  that  a  note  will  bind  the  principal,  and  not  the  agent,  if 
signed,  "A.  B.,  agent  for  C.  D.,"  or  simply,  "A.  B.  for  C.  D. ;" 
or  "For  C.  D.,  A.  B.,"  with  or  without  the  addition  of  the  word 
"agent."" 

§  2836.  Exception  to  doctrine  of  descriptio  personarum 
in  case  of  bank  officers  and  public  agents. — It  is  the  ordinary 
practice  of  banks,  in  drawing  negotiable  paper  at  least,  to  sign 
the  name  of  some  officer  such  as  the  president  or  cashier  rather 
than  the  corporate  name  of  the  bank,  and  for  this  reason  and  be- 
cause such  ofificers  are  usually  entrusted  with  such  matters  and 
held  out  as  general  agents  of  the  bank  in  that  regard,  such  instru- 
ments, signed  by  authorized  officers  of  the  class  indicated,  with 
added  words  indicating  the  agency,  such  as  "president"  or  "cash- 
ier," are  presumed  to  be  the  act  of  the  bank  and  usually  bind  it 
rather  than  the  officer  or  agent  personally.^*  The  added  word  or 
words,  in  such  cases,  constitute  a  valid  substitute  for  the  name 
of  the  principal  rather  than  a  mere  descriptive  appellation.^"  A 
similar  exception  or  relaxation  of  the  general  rule  is  also  often 
made  in  the  case  of  public  agents.^" 

§  2837.    Construction    of    simple    contracts — Intention    of 

parties. — As  in  most  cases  where  the  construction  of  a  con- 

"1  Daniel  Neg.   Instr.  300.  1  Denio   (N.  Y.)  608;  Bank  of  Gen- 

"  Story  Ag.,   §    1S4;   Mechera  Ag.,  esee  v.  Patchin  Bank,  19  N.  Y    312; 

§    432.    See    also,    Sheridan    v.    Car-  Houghton    v.    First    Nat.    Bank,    26 

penter,  61  Maine  83,  and  see  note  13,  Wis.  663,   7  Am.  Rep.   107;   note   in 

§  2834.  21   L.  R.  A.    (N.   S.)    1079. 

"1  Daniel  Neg.  Instr.,  §  417;  ^"1  Daniel  Negot.  Instr.,  §  417. 
Morse  Banks  &  Banking,  §§  158h,  ^°  It  is  presumed  that  they  do  not 
170;  Stamford  Bank  v.  Ferris,  17  intend  to  bind  themselves  individual- 
Conn.  259;  Collins  v.  Johnson,  16  Ga.  ly  in  acting  in  authorized  matters 
4S8;  Nave  v.  National  Bank,  87  Ind.  for  the  public,  and  that  parties  deal- 
204;  Erwin  Lane  Paper  Co.  v.  Farm-  ing  with  them  in  their  public  char- 
ers'  Nat.  Bank,  130  Ind.  367,  30  N.  acter  rely  on  the'ir  principal  rather 
E.  411,  30  Am.  St.  246;  Hodge  v.  than  that  there  is  any  intention  to 
Farmers'  Bank,  7  Ind.  App.  94,  34  N.  create  an  individual  liability.  Monti- 
E.  123;  Pratt  v.  Topeka  Bank,  12  cello  v.  Kendall,  72  Ind.  91,  37  Am. 
Kans.  570;  Folger  v.  Chase,  18  Pick  Rep,  139;  Johnson  School  Tp.  v. 
(Mass.)  63;  Webster  v.  Wray,  19  Citizens'  Bank,  81  Ind.  515;  Mc- 
Nebr.  558,  27  N.  W.  644,  56  Am.  Ghee  v.  Larramore,  SO  Mo.  425; 
Rep.  754;  Watervliet  Bank  v.  White,  Sanborn  v.  Neal,  4  Minn.  126,  77  Am. 
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tract  is  involved,  so  in  determining  vi^ho  shall  be  liable  on  simple 
contracts  in  writing,  not  negotiable  by  the  law  merchant,  the  court 
will  endeavor  to  ascertain  the  intention  of  the  parties ;  and,  when 
it  can  be  done,  such  intention  will  be  gathered  from  the  face  of  the 
instrument  itself,  by  considering  it  in  all  its  parts,  as  an  entirety." 
When  this  can  be  done,  parol  evidence  is  not  ordinarily  admissi- 
ble to  explain  who  is  the  real  contracting  party.  But  a  simple 
contract  may  be  ambiguous  as  to  the  real  parties.  When  it  is  so, 
the  court  will  solve  the  ambiguity,  if  possible,  from  the  instru- 
ment itself,  taking  into  consideration  not  only  the  words  and 
figures  in  the  body  thereof,  and  the  signatures  and  additions 
thereto,  but  any  printed  or  written  headings,  memoranda  in  the 
margin,  or  other  indicia  which  may  serve  to  throw  light  upon  the 
question  of  intention.^^  But  this  rule  is  not  to  be  applied  without 
discrimination,  and  especially  in  the  case  of  negotiable  instru- 
ments, words  printed  in  the  margin  or  heading  may  not  be 
any  part  of  the  instrument,  and  may  not  always  be  of  much,  if 
any,  value  in  determining  who  is  liable.'^  If  the  ambiguity  can- 
not be  solved  in  the  manner  indicated,  and  does  not  arise  from 
the  meaning  to  be  given  to  the  words  employed,  but  from  the 
question  as  to  what  claims  or  persons  are  embraced  within  the 
meaning  of  certain  words  or  phrases,  parol  evidence  may  be  in- 
troduced to  show  what  the  intention  of  the  parties  was  with 
regard  to  it.^*  And,  as  a  general  rule,  where  there  is  ambiguity 
as  to  whether  the  principal  or  agent  was  intended  to  be  bound, 
the  courts  will  admit  parol  testimony  as  to  such  intention,  at  least 

Dec.  502.     See  also,  Ghant  v.  Adams,  307;    Gillig    v.    Lake    Bigler    Road 

2  Ga.  214;  Lyon  v.  Adamson,  7  Iowa  Co.,  2  Nev.  214. 
509;    Knight   v.    ilark,   48   N.    J.   L.        ^  See   First   Nat.   Bank  v.   Wallis, 

22,    2    Atl.    780,    57   Am.    Rep.    534;  ISO  N.  Y.  455,  44  N.  E.  1038;  Mer- 

Amison  v.  Ewing,  2  Coldw.   (Tenn.)  chants  Nat.  Bank  v.   Clark,  64  Hun 

366.  (N.  Y.)   175,  19  N.  Y.  S.  136;  Casco 

='See   vol.   2,   §§    1514,    1621,    1624,  Nat.  Bank  v.  Clark,   139  N.  Y.   307, 

1655.  34  N.  E.  908,  36  Am.  St.  70S.    Also, 

'=  1  Beach  Conts.,  §  743 ;  Scanlan  v.  Price  v.  Taylor,  5  Hurlst.  &  N.  540 ; 

Keith,  102  111.  634,  40  Am.  Rep.  624;  Bottomley  v.  Fisher,   1  Hurlst.  &  C. 

Carpenter  v.   Farnsworth,   106   Mass.  211;  Cooley  v.  Estebau,  26  La.  Ann. 

561,   8   Am.   Rep.   360;    Hitchcock  v.  SIS. 

Buchanan,   105   U.   S.  416,  26  L.   ed.        "Barbre  v.   Goodale,  28   Ore.  465, 

1078.     See  also,   Sayre  v.  Nichols,  7  38  Pac.  €J,  43  Pac.  378;   Ginnuth  v. 

Cal.    35,    68   Am.    Dec.   280;    Second  Blankenship    (Tex.    Civ.    App.),    28 

Nat.  Bank  v.  Midland  Steel  Co.,  155  S.    W.    828.     See    also    ante,    vol.   2, 

Ind.  581,  58  N.  E.  833,  52  L.  R.  A.  §§  1659,  1660,  1664. 
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in  the  case  of  simple  nonnegotiable  instruments.^^  A  more  liberal 
rule  obtains  in  the  construction  of  simple  contracts  than  in  that  of 
sealed  instruments,  owing  to  the  fact  that  contracts  under  seal 
or  specialties,  under  the  common  law,  are  regarded  as  of  such  a 
solemn  character  that  only  the  parties  named  or  described  therein 
can  sue  or  be  sued  upon  them.^"  In  simple  contracts,  as  already 
shown,  the  principal  question  is  as  to  the  intention  of  the  parties, 
however  informally  expressed ;  and  whatever  that  intention  may 
be  found  to  be,  the  courts  will  try  to  ascertain  and  adopt  it,  al- 
though a  stricter  construction  may  be  required,  or  a  stricter  rule 
applied,  in  the  case  of  negotiable  instruments.^^  Parol  evidence 
will  never  be  received,  however,  as  to  any  written  contract,  to 
prove  a  different  intention  from  that  which  plainly  appears  upon  a 
fair  construction  from  the  face  of  the  instrument  itself,  except  in 
case  of  fraud  or  mutual  mistake.  Hence,  if  such  an  instrument,  on 
its  face,  discloses  an  absolute  undertaking  by  one  party,  it  cannot 
be  proved  by  extrinsic  evidence  that  it  was  in  fact  intended  to 
bind  another.^' 

§  2838.  Negotiable  instruments. — In  cases  of  bills  of  ex- 
change and  other  instruments  negotiable  by  the  law  merchant, 
parties  whose  names  do  not  appear  on  the  face  of  the  instru- 
ment cannot,  as  a  general  rule,  be  introduced  into  the  contract  by 
parol,  at  least  as  against  innocent  third  persons.  The  rules  of 
the  law  merchant  seem  to  demand  that  persons  receiving  such 
instruments  in  due  course  of  business  must  be  presumed,  under 
ordinary  circumstances,  to  take  them  on  the  credit  of  the  parties 

==  Bean  v.  Pioneer  Min,  Co.,  66  Cal.  Post  v.   Pearson,   108  U.    S.  418,  27 

451,    6    Pac.    86,    56   Am.    Rep.    106;  L.  ed.  774,23  Sup.  Ct.  799;  Whitney 

Ogden    V.    Raymond,    22    Conn.    379,  v.   Wyman,    101   U.    S.   392;    Metcalf 

58  Am.  Dec.  429;  McNeil  v.  Shober  v.  Williams,  104  U.  S.  93,  26  L.  ed. 

&c.    Lith.    Co.,    144    111.    238,    33    N.  665.     See   1    Elliott   on   Ev.,   §   616.; 

E.   31 ;    LaSalle   Nat.    Bank  v.   Tolu,  note  to   Keidern   v.   Winegar,  20   L. 

14  III.  App.  141;  Swarts  v.  Cohen,  11  R.   A.   705. 

Ind.  App.  20,  38  N.  E.  536;   Shafifer        "  Briggs    v.    Partridge,    64    N.    Y. 

V.    Hohenschild,    2    Kans.    App.    516,  357,    21    Am.    Rep.    617. 
43  Pac.  979;  Haile  v.  Peirce,  32  Md.        "'Merchants'  Bank  v.  Central  Bank, 

327,    3    Am.    Rep.    139;    Hardy    v.  1   Ga.  418,  44  Am.   Dec.  665. 
Pilcher,    57    Miss.    18,    34    Am.    Rep.         ''Hypes   v.    Griffin,   89   111.    134,   31 

432 ;     Lerned      v.     Johns,     9     Allen  Am.    Rep.    71 ;    Williams    v.    Second 

(Mass.)   419;  Getchell  v.  Foster,  106  Nat.    Bank,    83   Ind.    237;    American 

Mass.    42;     Cutler    v.    Ashland,    121  Ins.    Co.    v.    Stratton,    59   Iowa    696. 

Mass.    588;    Barbre    v.    Goodale,    28  See   also,   New   York   Life    Ins    Co 

Ore.   465,   43    Pac.   378,   38   Pac.   67;  v.  Martindale,  75  Kans.  142,  88  Pac. 
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whose  names  appear  thereon  as  obligors.  "It  is  a  general  princi- 
ple of  commercial  law  that  a  negotiable  instrument  must  wear  no 
mask,  but  must  reveal  its  character  upon  its  face.  And  it  extends 
to  the  liability  of  parties  thereto,  who  must  appear  as  distinctly 
as  the  terms  of  the  instrument  itself,  in  order  to  be  bound  by 
those  terms."^^ 

§  2839,  Extrinsic  evidence  to  explain  negotiable  instru- 
ments— Conflicting  decisions. — There  is  substantial  agree- 
ment among  the  authorities  upon  the  following  propositions : 
I.  When  a  party  to  a  negotiable  instrument  has  by  apt  words, 
on  the  face  of  the  instrument,  made  himself  a  promisor  or 
obligor,  he  will  be  bound  thereby,  and  extrinsic  evidence  can- 
not be  admitted  to  show  that  in  fact  such  party  executed  the  in- 
strument for  another  and  not  for  himself.  2.  When  the  words 
of  the  instrument  are  sufificiently  clear  to  show  that  the  contract 
was  in  fact  made,  as  that  of  the  principal,  by  an  agent,  for  and  on 
behalf  of  his  principal,  extrinsic  evidence  is  also  inadmissible  to 
prove  that  the  contract  was  a  personal  obligation  of  the  agent  and 
not  of  the  principal.  "The  decisions  are  not  harmonious,  how- 
ever, as  to  whether  certain  recitals  in  the  body  of  the  instrument 
and  certain  forms  of  signature  are  to  be  construed  as  purporting 
to  be  the  contract  of  the  principal  or  the  personal  obligation  of  the 
agent.  Moreover,  some  of  the  authorities  are  to  the  effect  that 
the  courts  will  look  only  to  the  recitals  in  the  body  of  the  contract 
proper,  and  to  the  signature  at  the  foot ;  while  in  others  these  have 
been  construed  in  connection  with  other  indicia, — such  as  words 
and  phrases  contained  in  the  headings  or  margins,  the  corporate 
seal,  etc.,  printed,  written,  or  impressed  upon  the  same  paper. 
Still  other  cases  find  in  such  recitals,  headings  and  other  indicia 
sufficient  data  to  adjudge  that  ambiguity  exists,  which  is  to  be 
solved  either  with  or  without  the  introduction  of  extrinsic  evi- 
dence, according  to  the  nature  of  such  ambiguity."'"     It  is  impos- 

KKQ    9^  1     -R    A    CN    S  1   1045,  and  Kans.  142,  88  Pac.  SS9,  21  L.  R.  A. 

note    on    W81     m    Am.     St    362;  (N.  S.)  1045,  1081„,  121  Am.  St.  362 

Keokuk  Falls  Imp.  Co.  v.  Kingsland  See  notes  to /eidan  v^  Wmegar,  95 

&c.   Mfg.   Co.,   5   Okla.  32,  47   Pac.  Mich    430,  54  N.  W.  901,  20  L.  R. 

4g4  A.  705. 

^1  Daniel  Neg.  Instr.,  §  300;  New  "Reinhard  Agency,  §  213. 
York  Life  Ins.  Co.  v.  Martindale,  75 
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sible  to  reconcile  all  the  conflicting  decisions,  and  a  review  of  some 
of  the  most  important  seems  advisable. 

§  2840.  Construction  taking  into  consideration  body  of  in- 
strument and  signature  alone — Illustrative  cases. — In  a  num- 
ber of  cases  the  question  of  the  liability  of  a  particular  party  has 
been  determined  by  the  construction  of  the  recitals  in  the  body  of 
the  instrument  in  connection  with  the  form  of  the  signature, 
without  the  aid  of  extrinsic  evidence,  notwithstanding  there  was 
more  or  less  ambiguity  or  doubt  in  many  instances.  In  an  action 
on  a  promissory  note,  which  read :  "We,  two  of  the  directors  of 
the  Ark,  etc.,  Assurance  Society,  by  and  on  behalf  of  such  society, 
do  hereby  promise  to  pay,"  and  which  was  signed  by  two  persons, 
without  any  addition  indicating  an  agency,  the  contract  was  held 
to  be  that  of  the  society  and  not  of  the  persons  signing  it.^^  Sub- 
stantially the  same  conclusion  was  reached  in  an  Iowa  case,  where 
the  action  was  on  a  note  reading :  "We,  the  undersigned,  direct- 
ors," etc.,  "promise,"  etc.,  and  signed  by  three  persons  without 
any  addition  to  the  names.'^  But  in  an  Indiana  case  where  the 
trustees  of  a  Masonic  lodge  executed  their  promissory  note  read- 
ing :  "We  promise  to  pay,"  the  note  being  signed :  "A,  B,  C, 
trustees  D  lodge,"  it  was  held  to  be  the  contract  of  the  signers 
individually,  and  not  that  of  the  lodge;  and  extrinsic  evidence 
to  show  that  the  note  was  in  fact  that  of  the  lodge  was  held 
improper.^^     In  a  Massachusetts  case,  where  a  note  contained  a 


^  Aggs   V.    Nicholson,   1    H.    &   N.  fact,  be  held  to  be  the  intention  of  the 

165.    See  also,  Haskell  v.  Cornish,  13  parties.    They  cannot  avoid  the  con- 

Cal.  45.  tract  by  averring  an  intention  or  pur- 

"^  Baker    v.     Chambles,    4    Greene  pose  opposed  to  that  which  the  law  at- 

(lowa)  428.  taches  to  their  agreement."    A  some- 

^'  Williams  v.  Second  Nat.  Bank,  what  similar  ruling  was  made  by  the 
83  Ind.  237.  In  the  course  of  the  Court  of  Appeals  of  Kentucky  in  a 
opinion,  the  court  said  :  "Knowing  case  in  which  the  plaintiff  brought  suit 
the  law,  they  [the  trustees]  must  be  on  a  bill  reading  as  follows :  "Thos. 
held  to  have  known  that  the  note,  B.  Posey,  Tr.,  Grand  Division  of  Ken- 
in  the  form  in  which  it  was  executed,  tucky,  pay  to  the  order  of  A.  W. 
purported  to  be  the  note  of  the  ap-  Elder_  three  hundred  and  twenty  dol- 
pellants,  and  not  the  note  of  the  lars,  in  full,  of  copies  of  Kentucky 
lodge.  What  the  parties  in  fact  un-  New  Era,  ordered  to  be  sent  D.  G. 
derstood,  supposed,  or  believed  as  W.  Patricks  at  January  session  of 
to  the  legal  eifect  or  meaning  of  the  G.  Division.  'Geo.  W.  Williams,  G. 
form  in  which  they  contracted  is  W.  P.'  'Attest:  L.  Hord,  G.  S.'  The 
immaterial.  The  intention  which  the  answer  alleged  that  the  defendant 
law  imputes  to  their  contracts  must,  (Williams),  drew  the  order  sued  on, 
in  the  absence  of  fraud  or  mistake  of  as  the  presiding  officer  of  the  grand 
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promise  in  this  form :  "I,  the  subscriber,  treasurer  of  the  D.  T. 
Corporation,  promise,"  etc.,  signed:  "G.  L.  C,  treasurer  of  the 
corporation,"  it  was  decided  that  this  was  on  its  face  the  note  of 
the  corporation  and  not  that  of  the  treasurer  personally,'*  and  in 
various  jurisdictions,  the  following  forms  of  notes  have  been 
held  sufficient  to  bind  the  principal,  and  not  the  agent,  when  con- 
strued in  connection  with  the  signatures :  "We,  the  trustees  of 
the  X  society,  promise;"  signed,  "Trustees  of  the  X  society — 
A,  B,  C,  D,"^°  and  "the  pastor  and  deacons  of  X  church  promise 
to  pay;"  signed,  "S.  D.  Y.,  for  X  church,"'"  or  "the  trustees  of 
the  X  church  of  Y,  as  such  trustees,"  "promise  to  pay;"  signed, 
"A,  B,  C,  D,"  "as  trustees  of  the  X  church  of  Y.""  So,  where  the 
instrument  read :  "I,  as  treasurer  of  the  X  Society,  or  my  succes- 
sors in  office,  promise  to  pay;"  signed,  "S.  R.,  treasurer;"'*  where 
it  read:  "We  promise  to  pay;"  signed,  "A.  B.,  Pres.  X  Co.,  C.  D., 


division  of  the  Sons  of  Tempei'ance 
of  Kentucky,  as  grand  worthy  patri- 
arch, which  was  signified  by  the 
letters  'G.  W.  P.'  annexed  to  his 
signature ;  and  that  it  was  drawn 
upon  the  grand  treasurer  of  said 
grand  division,  and  attested  by  L. 
Hord,  the  grand  scribe,  which  was 
signified  by  the  letters  'G.  S.'  an- 
nexed to  his  signature;  and  that  the 
consideration  was  as  expressed  in  the 
instrument;  that  the  said  grand  di- 
vision was  a  corporation,  and  that 
the  order  was  drawn  in  conformity 
to  the  rules  of  said  grand  division, 
and  was  drawn  by  the  defendant  in 
his  official  character,  and  not  as  an 
individual.  The  lower  court  over- 
ruled a  demurrer  to  this  answer,  and 
this  ruling  was  affirmed  on  appeal, 
where  it  was  said :  'The  doctrine  is 
well  established  that,  in  a  case  like 
the  present,  if  it  can,  upon  the 
whole  instrument,  be  collected  that  it 
was  intended  to  bind  the  principal, 
courts  of  justice  will  adopt  that  con- 
struction of  it,  however  informally  it 
may  be  expressed.' "  Taylor  v.  Will- 
iams, 17  B.  Men.  (Ky.)  489.  See 
also,  McClellan  v.  Robe,  93  Ind.  298 ; 
Coburn  v.  Omega  Lodge,  71  Iowa 
581,  32  N.  W.  513;  Rendell  v. 
Harriman,  75  Maine  497,  46  Am. 
Rep.  421 ;  Mellen  v.  Moore,  68  Maine 


390,  28  Am.  Rep.  11;  Morell  v.  Cod- 
ding,   4    Allen    (Mass.)    403. 

''Mann  v.  Chandler,  9  Mass.  335. 
See,  to  the  same  effect,  McHenry  v. 
Duffield,  7  Blackf.  (Ind.)  41;  Rich- 
mond &c.  R.  Co.  V.  Snead,  19  Grat. 
(Va.)  354,  100  Am.  Dec.  670.  Com- 
pare, also,  Liebscher  v.  Kraus,  74 
Wis.  387,  43  N.  W.  166,  5  L.  R.  A. 
496,  17  Am.  St.  171.  But  see,  on 
the  other  hand,  Burlingame  v.  Brew- 
ster, 79  111.  515,  22  Am.  Rep.  177n; 
Wiley  V.  Shank,  4  Blackf.  (Ind.) 
420;  McClure  v.  Bennett,  1  Blackf. 
(Ind.)  189,  12  Am.  Dec.  223;  Mc- 
Clellan V.  Robe,  9^  Ind.  298;  Pack 
V.  White,  78  Ky.  243 ;  Barlow  v.  Con- 
gregational Soc,  8  Allen  (Mass.) 
460  (questioning  Mann  v.  Chandler, 
9  Mass.  335)  ;  Titus  v.  Kyle,  10  Ohio 
St.  444;  Gregory  v.  Leigh,  Zi  Tex. 
813.  But  compare  Sturdivant  v.  Hull, 
59  Maine  172,  8  Am.  Rep.  409. 

^New  Market  &c.  Bank  v.  Gil- 
let,  100  111.  254,  39  Am.  Rep.  39.  See 
also.  Leach  v.  Blow,  8  Sm.  &  M. 
(Miss.)    221. 

^Jefts  v.  York,  4  Cush.  (Mass.) 
371,  50  Am.  Dec.  791. 

"Little  V.  Bailey,  87  III.  239.  See 
also,  Shoe  &  Leather  Nat.  Bank  v. 
Dix,  123  Mass.  148,  25  Am.  Rep.  49. 

°*  Barlow  v.  Congregational  Soc, 
8  Allen    (Mass.)    460. 
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Sec.  pro  tem;"^"  and  where  it  read:  "We,  or  either  of  us,  promise 
to  pay  in  behalf  of  school  district  No.  6,"  etc. ;  signed,  "A.  B., 
president,  C.  D.,  secretary,  E.  F.,  treasurer."*"  So,  where  the  re- 
cital was,  "We,  as  directors,"  etc.,  only  the  corporation  was  held 
liable,  the  word  "as"  excluding  the  idea  of  individual  liability." 

So,  where  in  the  body  of  the  instrument  it  is  shown  that  the  cor- 
poration promises  to  pay  or  the  like,  there  is  ordinarily  little 
doubt  that,  if  authorized,  it  binds  the  corporation  rather  than  the 
individual  officer  or  agent.*^  Thus  it  was  so  held  where  the  note 
was  as  follows :  "The  H.  County  Agricultural  Association,  who 
execute  this  note  by  her  directors,  do  promise  to  pay,"  etc. ; 
signed  "T.  M.  K.,  A.  L.  S.,  secretary,  S.  F.  B.  (and  ten  others), 
directors  H.  County  Agricultural  Association.  ,  sure- 
ties."** Where  a  note  read:  "We  promise  to  pay;"  signed, 
"Warrick  Glass  Works,  J.  Price  Warrick,  Pres.,"**  the  court  said : 
"I  do  not  perceive  any  significance  in  the  use  of  the  words  'we 
promise  to  pay,'  instead  of  'the  company  promises  to  pay.'  The 
contention  was  that  the  use  of  these  words  raised  an  implication 
that  it  was  the  joint  note  of  the  corporation  and  of  Warrick. 
But,  as  has  been  remarked  in  more  than  one  of  the  cases  cited 
in  which  the  notes  contained  a  promise  in  like  form,  the  word  'we' 
is  often  used  by  a  corporate  aggregate."  The  form  of  the  sig- 
nature in  this  case  was  considered  equally  as  significant  as  if  it 
had  been  written  "Warrick  Glass  Works,  per  J.  Price  Warrick, 
agent."  A  similar  ruling  was  made  in  Wisconsin  in  a  case  in 
which  the  form  of  the  promise  was,  "We  promise  to  pay;"  and 
that  of  the  signature,  "X,  etc..  Milling  Company,  F.  K.,  presi- 
dent."*^ 

'^  Farmers'      &      Mechanics'      Sav.  *"  Armstrong     v.     Kirkpatrick,     79 

Bank  V.   Colby,  64  Cal.  352,  28  Pac.  Ind.  527. 

118.  "Reeve    v.    First    Xat,    Bank,    54 

""■Harvey   v.    Irvine,    11    Iowa    82.  N.  J.   L.   208,  23   Atl.  853,   16  L.   R. 

See    also,    Hei^ner    v.    Brownell,    70  A.   143,   33   Am.    St.   675. 

Iowa  591,  31  N.  W.  947,  75  Iowa  341,  "Liebscher  v.  Kraus,  74  Wis.  387, 

39  N,  W.  640.  43  N.  W.   166,  5   L,   R.   A.  496,   17 

"Sanborn    v.    Neal,    4    Minn.    126,  Am.    St.    171.      For    further    rulings 

137.  to  the  efifect  that  such  a  contract  is 

"  Shaver    v.    Ocean    Min.    Co.,    21  the    obhgation     of    the     principal,    a 

Cal.  45;   Pearse  v.  Welborn,  42  Ind.  corporation,    see    Rendell    v     Harri- 

331;  Yowell  v.  Dodd,  3  Bush   (Ky.)  man,  75  Maine  497,  46  Am.  Rep.  421; 

581,   96   Am.    Dec.   256;    Whitney   v.  Carpenter  v.   Farnsworth,   106  Mass' 

Stow,    111    Mass.    368;    Shot  well    v.  561,  8  Am.  Rep.  360. 
M'Kown,  5  N.  J.  -f     828. 
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On  the  other  hand,  a  note  reading,  "We  promise  to  pay;" 
signed,  "The  P.  G.  Co.,  by  B.  F.  A.,  president,  C.  B.  O.,  vice- 
president,  C.  H.  R.,  secretary,  A.  B.  T.,  B.  R.,  J.  R.  B.,  di- 
rectors," was  held  in  Indiana  to  be,  prima  facie,  the  joint  obliga- 
tion of  the  makers  in  their  individual  capacity,  the  word  "direct- 
ors" being  considered  as  merely  descriptio  personarum."  So, 
where  an  agreement  was  entered  into  for  the  building  of  a  church 

"by  and  between  the  trustees,  and  building  committee  of 

Church,— J.  M.,  president,  F.  L.,  secretary,  J.  B.,  L.  X.,  R.  S., 
members,  all  of  the  city  of  D.,  by  authority  of  the  Right  Rev.  J. 
S.  P.,  bishop  of  the  diocese  of  D.,  parties  of  the  first  part,  and  the 
mason,  M.  L.,  of  the  same  place,  party  of  the  second  part,"  pro- 
viding that  "the  parties  of  the  first  part  herewith  promise  and 
agree  for  themselves,  their  heirs,  executors  and  administrators," 
— it  was  held  that  the  persons  designated  as  "parties  of  the  first 
part"  were  individually  liable.*^  And  a  note  reading  as  follows : 
"We  promise  to  pay  to  the  order  of  C.  &  C.  I.  Co.  $7,500,  at  M. 
bank,  value  received;"  signed,  "E.  H.  C,  Treas.,  J.  C,  Prest.," 
the  words  "R.  C.  Co."  being  printed  across  the  face  of  the  note, 
was  held,  in  New  York,  to  be  the  personal  and  individual  obliga- 
tion of  the  signers.*^  The  court  said  :  "The  note  does  not  purport 
to  bind  the  company.  If  the  addition  of  the  official  characters  of 
the  signers  had  not  been  added,  the  words  'R.  C.  Co.'  printed  on 
the  side  of  the  note  would  not  bind  that  company.  The  makers 
expressly  promise  to  pay  the  note  jointly,  and  if  they  are  not  lia- 
ble upon  the  note,  there  is  no  maker  who  is  liable.*'  The  note  must 
show  on  its  face  that  it  was  signed  for  the  principal  and  in  some 
way  ill  his  name ;  where  an  agent  fails  to  designate  a  principal, 
he  will  be  personally  liable."^"  Other  cases  in  which  there  was 
held  to  be  an  individual  liability  are  cited  below.^^ 

*°  Taylor   v.    Reger,    18   Ind.   App.  "DeWitt  v.  Walton,  9  N.  W.  571, 

466,  48  N.  E.  262,  63  Am.   St.   352.  Seld.  Notes  253. 

See    also,    Albany    Furniture    Co.    v.  °°Pentz  v.  Stanton,  10  Wend.    (N. 

Merchants'  Nat.  Bank,   17  Ind,  App.  Y.)  271,  25  Am.  Dec.  558.    See  Casco 

531    47  N.   E.   227,   60  Am.   St.   178.  Nat.  Bank  v.  Clark,  139  N.  Y.  307,  34 

"Landyskowski  v.  Lark,  108  Mich.  N.  E.  908,  36  Am-  St.  705.  affg.  the 

500    66  N    W    371  decision  from  which  we  have  auoted. 

"'Casco'Nat.    Bank    v.    Clark,    64  "Day   v.    Ramsdell,   SO    Iowa   731, 

Hun   (N.  Y.)  634,  46  N.  Y.  St.  162,  52  N.  W.  208,  57  N.  W    630,  hold- 

18  N.  Y.   S.  887.  iiig  that  a  note  reciting,    We,  the  I . 
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§  2841.  Construction  considering  recitals,  together  with 
signatures,  headings,  marginal  notes,  or  seals. — In  another 
class  of  cases,  limited  in  number,  the  courts  have  taken  into  ac- 
count, in  construing  the  contract  upon  the  question  whether  the 
principal  or  the  agent  was  bound,  the  headings,  marginal  notes, 
corporation  seal,  and  the  like,  on  the  paper  upon  which  the  con- 
tract was  written,  and  solved  the  ambiguity,  if  there  could  be  said 
to  be  such,  without  receiving  parol  evidence.  Thus,  in  New 
Hampshire,  it  was  held  that  a  note  signed  "A.  G.,  secretary,"  with 
the  official  seal  of  the  corporation  attached,  was  a  corporate  and 
not  an  individual  note.^^  The  same  view  has  also  been  taken  in 
Illinois.'^^  And  according  to  the  decisions  of  some  courts,  the 
corporate  seal  has  the  same  effect  as  if  the  name  of  the  corpora- 
tion had  been  written  under  the  contract.^*  So,  headings  of  such 
instruments  have  been  taken  into  consideration,  and  a  bill  of  ex- 
change, headed,  "Office  of  the  Belleville  Nail  Co.,"  and  concluding, 
"Charge  same  to  account  of  the  Belleville  Nail  Co.,  A.  B.,  Prest., 
C.  D.,  Sec'y,"  was  held  to  bind  the  company,  and  not  the  signers.^" 
And  a  bill  dated  at  the  office  of  a  corporation,  signed  by  the  pres- 
ident with  the  addition  of  the  title  of  his  office  abbreviated,  and 
directing  the  sum  to  be  charged  "to  motive  power  and  account," 

P.  Co.,  promise  to  pay,''  and  signed  doubt  have  been  executed  without 
"J.  R.,  Pres.,"  and  "H.  E.  R.,  Sec,"  attaching  to  the  signatures  of  the 
is  the  oMigation  of  J.  R.  and  H.  E.  makers  the  name  of  the  corporation. 
R.  individually.  See  also,  the  fol-  It  is  still  more  unusual  that  persons 
lowing  cases :  Dulton  v.  Marsh,  L.  making  an  individual  note  or  other 
R.  6  Q.  B.  362;  Powers  v.  Briggs,  obligation  would  cause  it  to  be  at- 
79  111.  493,  22  Am.  Rep.  175;  Tama  tested  by  the  seal  of  the  corporation 
Water  Power  Co.  v.  Ramsdell,  90  with  which  they  were  connected." 
Iowa  747,  52  N.  W.  209;  Ross  v.  But  a  contrary  ruling  was  made  by 
Brown,  74  Maine  352;  Bingham  v.  the  English  Queen's  Bench.  Button 
Stewart,  13  Gil.  (Minn.)  96;  Mc-  v,  Marsh,  L.  R.  6  Q.  B.  361, 
Clellan  v.  Reynolds,  49  Mo.  312 ;  "^  Means  v.  Swormstedt,  32  Ind.  87, 
Chase  v.  Pattberg,  12  Daly  (N,  Y.)  2  Am.  Rep.  330n ;  Miller  v.  Roach, 
171 ;  Merchants'  Nat.  Bank  v.  Clark,  150  Mass.  140,  22  N.  E,  634.  6  L.  R. 
139  N.  Y.  314;  Pomeroy  v.  Slade,  16  A.  71;  Guthrie  v.  Imbrie,  12  Ore.  182, 
Vt.  220.  6  Pac.  664,  53  Am.  Rep.  331 ;  Halford 
"Dow  V.  Moore,  47  N.  H.  419.  v.  Cameron's  Coalbrookdale  &c  R 
'''Scanlan  v.  Keith,  102  111.  634,  Co.,  16  Q.  B.  442,  20  L.  J.  Q.  B. 
40  Am.  Rep.  624,  644.  In  this  case  the  160;  Aggs  v.  Nicholson,  1  Hurlst. 
court  said:  "Dealing  with  the  cor-  &  N.  165.  But  see  dissenting  opinion, 
poration  and  taking  a  note  made  by  See  also,  Scanlan  v.  Keith.  102  111. 
its  officers,  with  its  corporate  seal  634,  40  Am.  Rep.  624;  Hood  v.  Hal- 
attached,  it  is  most  improbable  lenback,  7  Hun  (N.  Y.)  362. 
plaintiff  supposed  he  was  obtaining  "*  Hitchcock  v.  Buchanan,  105  U. 
the  individual  note  of  the  officers.  S.  416,  26  L.  ed.  1078. 
Had   it  been  so  the  note  would  no 
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has  been  held  in  New  York  to  be  the  contract  of  the  corporation 
alone.'^  But  in  the  case  last  referred  to,  no  special  significance 
seems  to  have  been  attached  to  the  circumstance  that  the  bill  was 
dated  at  the  office  of  the  company,  further  than  may  be  gathered 
from  a  statement  in  the  opinion  of  the  court,  that  "there  was 
clearly  sufficient  upon  the  face  of  the  bill  to  indicate  an  intention 
to  bind  the  company."  So,  a  bill  headed  with  the  name  of  the 
office  of  an  express  and  banking  house,  directed  to  be  charged  to 
"account  of  this  office,"  and  signed  by  a  person  as  agent,  was  held 
by  the  Supreme  Court  of  California  not  to  be  the  personal  obliga- 
tion of  the  agent,  but  that  of  the  house."  And  similar  rulings 
have  been  made  by  the  courts  of  Montana  and  Nevada."  In 
Massachusetts,  also,  a  draft  headed  "Pompton  Iron  Works," 
directing  that  the  amount  of  such  draft  be  placed  "to  the  account 
of  the  Pompton  Iron  Works,"  and  signed,  "W.  Burtt,  Ag't,"  was 
held  to  be  the  draft  of  the  company,  and  not  of  the  agent  ;^'  and 
a  bank  check  having  the  words  "^tna  Mills"  printed  in  the  mar- 
gin and  signed  "I.  D.  Farnsworth,  treasurer,"  was  declared  to 
be  the  check  of  the  ^tna  Mills,  and  not  that  of  Farnsworth."" 
So,  a  draft  headed  "New  England  Agency  of  the  Pennsylvania 
Fire  Insurance  Company,"  with  the  words  "Foster  and  Cole,  gen- 
eral agents  for  the  New  England  states,"  printed  in  the  margin, 
appearing  on  its  face  to  be  drawn  upon  such  company  in  payment 
of  a  claim  against  it,  and  signed  "Foster  and  Cole,"  without  any 
addition  to  the  signature,  was  adjudged  by  the  same  court  to  be 
the  draft  of  the  company,  and  not  of  Foster  and  Cole."^     But  in 

^  Olcott  V.  Tioga  R.  Co.,  27  N.  Y.  New    York,    where    an    action    was 

546,  84  Am.  Dec.  298.  brought  on  a  note  containing  in  the 

"  Sayre  v.  Nichols,  7  Cal.  535,  68  margin  the  printed  words,  "Bridge- 
Am.  Dec.  280.  wood    Ice    Co.,"   and    running,    "We 

"'  Gerber   v.    Stuart,   1    Mont.    172 ;  promise    to    pay,"    and    which    was 

Gillig    V.    Lake    Bigler    Co.,    2    Nev.  signed  "John  Clark,  Prest."   And  "E. 

214.     Compare  Schaefer  v.  Bridwell,  H.    Close,    Treas.,"     although     the 

9  Nev.  209.  note  was  given  for  the  debt  of  the 

°°  Fuller  V.  Hooper,  3  Gray  ice  company,  a  corporation,  the 
(Mass.)  334.  But  compare  Bank  v.  court  held  that  as  the  note  was 
Hooper,  5  Gray  (Mass.)  567,  66  Am.  negotiable  and  in  the  hands  of  an  in- 
Dee.   390.  nocent   holder,   it   must  be   regarded 

°°  Carpenter    v.     Farnsworth,      106  as   the   agreement   of   the   ostensible 

Mass.  561,  8  Am.  Rep.  360.  maker,   and   that   the   appearance   in 

^  Chipman    v.    Foster,    1-19    Mass.  print,  upon  the  margin,  of  the  name 

189.    But  a  contrary  conclusion   was  of   the   corporation    was   not   a    fact 

reached  by  the  court  of  appeals  of  carrying    with    it    any    presumption 
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another  case  in  the  same  jurisdiction,  where  the  action,  however, 
was  against  the  acceptor  of  a  draft,  the  signature  was  held  to  be 
such  as  to  bind  the  acceptor  personally."^ 

§  2842,  Ambiguity  in  instruments — Parol  evidence  held 
admissible. — A  third  class  of  cases  consists  of  those  in  which 
it  is  held  that  parol  evidence  may  be  introduced  to  show  what  was 
the  intention  of  the  parties  with  reference  to  the  matter,  where, 
upon  the  face  of  a  negotiable  instrtiment,  there  is  a  doubt  or 
ambiguity  as  to  whether  the  contract  is  that  of  the  principal  or 
of  the  agent.  A  leading  case  upon  this  subject  is  one  decided 
many  years  ago  by  the  Supreme  Court  of  the  United  States.^^ 


that  the  note  was  intended  to  be 
that  of  the  company;  hence  the  sign- 
ers were  held  hable  personally. 
Casco  Nat.  Bank  v.  Clark,  139  N.  Y. 
307,  34  N.  E.  908,  36  Am.  St.  705. 

°-  Slawson  v.  Loring,  87  Mass.  340. 
The  draft  read:  '"Office  of  Portage 
Lake  Manufacturing  Co.,  Hancock, 
Mich.,  June  S,  1861.  E.  T.  Loring, 
Agent,  39  State  St,,  Boston:  At 
four  months'  sight,  pay  to  the  order 
of  I.  H.  Slawson,  four  hundred  dol- 
lars, and  charge  the  same  to  ac- 
count of  this  company.  ($400.00.)  I. 
R.  Jackson,  Agt.'  Written  across 
the  face  of  the  draft  were  these 
words :  'Accepted  June  IS.  E.  T. 
Loring,  Agent.'  The  question  arose 
whether  Loring  was  personally  lia- 
ble as  acceptor,  and  the  court  held 
that  he,  and  not  the  company,  was 
bound.  The  court  said  :  'Being  nego- 
tiable paper,  all  evidence  dehors  the 
drafts  is  to  be  excluded.  It  is 
wholly  immaterial  that  the  defend- 
ant was  in  fact  the  agent  of  the 
company  named  on  the  face  of  the 
drafts,  and  that  the  plaintiff  knew 
he  was  so,  and  that  the  defendant 
had  no  personal  interest  in  the  com- 
pany. Fuller  V.  Hooper,  3  Gray 
(Mass.)  334;  Bank  of  British  North 
America  v.  Hooper,  5  Gray  (Mass.) 
567,  66  Am.  Dec.  390;  Draper  v. 
Massachusetts  Steam  Heating  Co., 
5  Allen  (Mass.)  338.  The  rule  ex- 
cluding all  parol  evidence  to  charge 
any  person  as  principal,  not  dis- 
closed on  the  face  of  a  note  or  draft, 
rests  on  the  principle  that  each  per- 
son    who     takes     negotiable     paper 


makes  a  contract  with  the  parties  on 
the  face  of  the  instrument,  and  with 
no  other  person.  Taking  the  signa- 
ture of  the  defendant  as  acceptor 
written  across  the  face  of  the  drafts 
by  itself,  without  reference  to  other 
parts  of  the  instruments,  it  is  clear 
that  it  would  bind  him  personally.' " 
In  this  case,  however,  the  question 
was  as  to  the  liability  of  the  ac- 
ceptor, and  not  the  drawer,  so  that 
there  was  probably  less  reason  for 
giving  the  headings  of  the  paper  ef- 
fect. See  generally,  as  to  accept- 
ances and  indorsements,  Souhegan 
Nat.  Bank  v.  Boardman,  46  Minn. 
293,  48  N.  W.  1116;  Rodney  v.  Wil- 
son, 61  Mo.  123,  29  Am.  Rep.  499; 
Babcock  v.  Beman,  11  N.  Y.  200; 
Davis  V.  Morgan,  64  N.  Car.  570; 
Hill  V.  Shields,  81  N.  Car.  250,  31 
Am.  Rep.  499;  Falk  v.  Moebs,  127 
U.  S.  597,  8  Sup.  Ct.  139,  32  L.  ed. 
266;  Ford  v.  Brown,  114  Tenn.  467, 
88  S.  W.  103,  1  L.  R.  A.  (N.  S.) 
188,  and  note. 

■^  Mechanics'  Bank  v.  Bank  of  Co- 
lumbia, 5  Wheat.  (U.  S.)  326,  5 
L.  ed.  100.  This  was  an  action  of 
assumpsit  on  a  check  reading  as  fol- 
lows: "Mechanics'  Bank  of  Alexan- 
dria, June  25,  1817.  Cashier  of  the 
Bank  of  Columbia:  Pay  to  the  or- 
der of  P.  H.  Minor,  Esq.,  ten  thou- 
sand dollars  ($10,000.00).  (Sig.) 
Wm.  Paton,  Jr."  The  margin  of 
the  paper  upon  which  the  check  was 
printed  and  written  contained  the 
printed  words  "Mechanics'  Bank  of 
Alexandria."  The  court  held  that 
It  appeared  doubtful  on  the  face  of 
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There  are  many  cases  supporting  this  rule  and  showing  its  appli- 
cation. Thus,  in  Maryland,  it  has  been  held  that  where  a  bill, 
drawn  by  a  corporation,  was  addressed  to  its  treasurer,  and  ac- 
cepted by  him  by  signing  his  name  as  treasurer  of  the  corporation 
after  the  word  "accepted"  written  across  the  face  of  the  instru- 
ment, parol  evidence  was  admissible  to  show  that  the  acceptance 
was  designed  to  be  only  in  his  official  capacity.^*  In  a  New 
Jersey  case,  a  bill  of  exchange  signed  by  one  as  "President  Eliza- 
bethtown  and  Somerville  R.  R.  Co.,"  there  being  nothing  in  the 
body  of  the  instrument  to  show  the  nature  of  the  obligation,  was 
deemed  ambiguous,  and  parol  evidence  was  held  admissible  to 
determine  whether  it  was  the  obligation  of  the  company  or  of 
the  president  individually.*'^  In  Alabama,  in  a  suit  by  the  payee 
against  the  drawer  of  a  bill  headed  "Wetumpka,  etc.,  R.  Co., 
President's  Office,"  and  signed  by  one  as  "Pres't,"  parol  evidence 
was  held  admissible  to  show  that  the  company  was  the  real  prin- 
cipal.'" So,  in  Mississippi  it  has  been  decided  that  a  bill  of  ex- 
change drawn  by  H  and  accepted  by  B,  "agent  of  H,"  was  ambig- 
uous, and  that,  as  between  the  parties  to  the  bill,  parol  evidence 
was  competent  to  show  that  the  intent  was  not  to  charge  B  per- 
sonally, but  to  charge  H,  whose  funds  were  in  B's  hands."'     In 

the  check  whether  it  was  an  official  cumstances  from  which  it  might  rea- 

or  a  private  act,  and  that  parol  evi-  sonably  be  inferred  that  it  was  either 

dence   was,   therefore,    admissible   to  one  or  the   other.     In  that   case,  it 

show  that  it  was  the  official  act  of  become    indispensable    to    resort    to 

Paton,  the  cashier  of  the  Mechanic's  extrinsic    evidence    to    remove    the 

Bank.    "The  appearance  of  the  cor-  doubt." 

porate  name -of  the  institution  on  the  "Laflin  v.  Sinsheimer,  48  Md.  411, 

face  of   the   paper,"   said   the   court,  30  Am.  Rep.  472. 

"at  once  leads  to  the  belief  that  it  °°Kean  v.  Davis,  21   N.  J.  L.  683, 

is  a  corporate,  and  not  an  individual  47  Am.  Dec.  182 ;  Reeve  v.  First  Nat. 

transaction;  to  which  must  be  added  Bank,  54  N.  J.  L.  208,  23  Atl.  853, 

the  circumstances  that  the  cashier  is  16  L.  R.  A.  143,  33  Am.  St.  675. 

the  drawer,  and  the  teller  the  payee  "Wetumpka   &c.   R.    Co.   v.   Bing- 

[facts  which  had  been  given  in  evi-  ham,  5  Ala.  657. 

dence    dehors    the    check]  ;    and    the  *'  Hardy   v.    Pikher,   57    Miss.    18, 

form    of    ordinary    checks    deviated  34  Am.  Rep.  432.     "Ordmarily,"  said 

from  by  the  substitution  of  to  order  Chalmers,  J.,  "no  extrinsic  testimony 

for  to  bearer.     The  evidence,  there-  of  any  kind  is  admissible  to  vary  or 

fore,   on   the   face   of   the   bill,   pre-  explain  negotiable  instruments.    Such 

dominates    in    favor   of   its    being   a  paper  speaks   its  own  language,  and 

bank    transaction.    *   *   *   But    it    is  the  meaning  which  the  law  affixes  to 

enough  for  the  purposes  of  the  de-  it  cannot  be  changed  by  any  evidence 

fendant   to    establish   that   there   ex-  aliunde.     One  of  *e  few  exceptions 

isted,  on  the  face  of  the  paper,  cir-  to   this    rule    is    where   anything   oa 
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Texas  a  note  which  ran:  "We,  the  trustees  of  C.  H.  College, 

promise  to  pay,"  signed  by  several  persons  with  their  own  names 
merely,  was  held  to  be  prima  facie  the  note  of  the  signers ;  but 
extrinsic  evidence  to  show  an  intention  to  bind  the  corporation 
was  held  admissible."^  And  in  Colorado,  where  the  action  was  by 
the  drawee  against  the  acceptor  of  certain  drafts,  accepted  by 
"F.  D.  H.,  treasurer,"  drawn  on  "S.  A.  R.,"  and  directed  to  be 
charged  to  account  of  "S.  L.  S.  N.  Co.,"  a  corporation,  it  was 
held  that  the  trial  court  erred  in  sustaining  a  demurrer  to  the  plea 
which  alleged  that  the  defendant  was  the  treasurer  of  the  com- 
pany ;  that  the  bill  was  given  for  an  indebtedness  of  the  company 
to  the  plaintiff;  that  it  was  his  duty  as  treasurer  to  pay  out  all 
moneys  of  the  company  in  his  hands  on  the  order  of  the  company, 
and  to  accept,  as  its  treasurer,  all  orders  or  bills  drawn  by  the  com- 
pany on  its  treasurer  and  pay  the  same  when  due  if  he  had  suffi- 
cient funds  in  his  hands,  belonging  to  the  company,  to  do  So ; 
that  he  accepted  the  bill  as  treasurer  of  the  company  and  not 
otherwise;  that  when  the  bill  became  due  there  was  no  money  of 
the  company  in  his  hands,  and  that  the  plaintiff  had  knowledge 
of  all  the  facts  before  set  out.""  In  a  recent  case  in  Indiana,  the 
Supreme  Court  held, — contrary  to  many  of  its  previous  decisions, 
of  which  there  seemed  to  be  two  conflicting  lines, — that  a  note 
dated  at  the  office  of  a  corporation,  running  "We  promise  to  pay," 
and  signed,  "R.  J.  Beatty,  president,"  was  not  conclusively  the 
obligation  of  Beatty,  but  that  it  could  be  shown  by  extrinsic  evi- 
dence that  it  was  a  corporate  note.  Many  of  the  cases  were 
reviewed  and  most  of  the  decisions  supporting  the  rule  admitting 
extrinsic  evidence  were  cited.''" 

the    face    of    the    paper    suggests    a  was   that   the   payee   should   look  to 

doubt  as  to  the  party  bound,  or  the  the   principal    whose   name   was    dis- 

character  in  which  any  of  the  sign-  closed  in  the  signature  of  his  agent, 

ers    acted    in    affixing    his    name,    in  or   who   was   well   known   to   be  the 

which  case  testimony  may  be  admit-  true  party  to  be  bound." 

ted    between    the    original    parties   to  '"Traynham    v.    Jackson,    15    Tex. 

show   the  true   intent.     Thus,   where  170,  65  Am.  Dec.  152.    Compare  Con-. 

one  has  signed  as  agent  of  another,  tinental    Nat.    Bank   v.    Heilman,    81 

while  the  prima  facie  presumption  is  Fed.  36  affd.,  86  Fed.  514,  30  C.   C. 

that  the  words  are  merely  descriptio  A.  232. 

personae,   and  that  the   signer  is  in-  ™  Hager    v.    Rice,    4    Colo.    90,    34 

dividually     bound,     yet     it     may     be  Am.   Rep.  68. 

shown,  in  a  suit  between  the  parties,  ™  Second     Nat.    Bank    v.     ^Midland 

that  it  was  not  so  intended,  but  that,  Steel    Co.,    155    Ind.    581,    58    N.    E. 

on  the  contrary,  the  true  intention  833,  52  L.  R.  A.  307.    And  this  seems 
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§  2843.    Cases  in  which  parol  evidence  was  excluded. — 

In  other  cases,  not  much  less  numerous,  the  rule  admitting  parol 
evidence  has  been  denied  or  refused  application,  at  least  when  the 
question  was  not  as  between  the  original  parties,  notwithstanding 
the  facts  were,  in  most  instances,  similar  to  those  in  some  of  the 
cases  referred  to  in  the  last  preceding  section.  A  distinguishing 
feature  in  some  instances,  however,  is  as  to  whether  the  principal 
or  the  nature  and  extent  of  the  ambiguity  was  in  any  way  dis- 
closed. In  a  number  of  cases  it  has  been  held  that  one  whose  name 
does  not  appear  upon  the  instrument  cannot  be  charged  as  princi- 
pal where  nothing  upon  its  face  indicates  agency  or  tends  to  show 
intention  to  bind  the  principal.'^    So,  among  the  cases  in  which 


to  be  the  tendency  of  the  more  mod- 
ern decisions,  as  shown  by  the  fol- 
lowing authorities,  most  of  which 
are  cited  in  above  Indiana  case.    See 

4  Thompson  Corp.,  §  5141,  et  seq. 
See,  also.  Baker  v.  Gregory,  28  Ala. 
544,  65  Am.  Dec.  366;  Bean  v.  Pio- 
neer Min.  Co.,  66  Cal.  451,  6  Pac. 
86,  56  Am.  Rep.  106;  Hovey  v.  Ma- 
gill,   2    Conn.    680;    Webb   v.    Burke, 

5  B.  Mon.  (Ky.)  51 ;  Haile  v.  Peirce, 
32  Md.  327,  3  Am.  Rep.  319;  Bar- 
low V.  Congregational  Soc,  8  Allen 
(Mass.)  460;  Paige  v.  Stone,  10 
Mete.  (Mass.)  160,  43  Am.  Dec.  420; 
Keidan  v.  Winegar,  95  Mich.  430, 
54  N.  W.  901,  20  L.  R.  A.  705n; 
Pratt  V.  Beaupre,  13  Minn.  187;  Pe- 
terson V.  Homan,  44  Minn.  166,  46 
N.  W.  303,  20  Am.  St.  564;  Krani- 
ger  V.  People's  Bldg.  Soc,  60  Minn. 
94,  61  N.  W.  904;  Smith  v.  Alex- 
ander, 31  Mo.  193;  Musser  v.  John- 
son, 42  Mo.  74,  97  Am.  Dec.  316; 
Gillig  V.  Lake  Bigler  Co.,  2  Nev. 
214;  Brockway  v.  Allen,  17  Wend. 
(N.  Y.)  40;  Bank  of  Genesee  v. 
Patchin  Bank,  19  N.  Y.  312;  New- 
man V.  Greeff,  101  N.  Y.  663,  5  N. 
E.  335;  Baldwin  v.  Bank  of  New- 
bury, 1  Wall.  (U.  S.)  234,  17  L.  ed. 
534;  Richmond  &c.  R.  Co.  v.  Snead, 
19  Grat.  (Va.)  354,  100  Am.  Dec. 
670.  But  in  some  of  the  cases  the 
question  arose  only  between  the  orig- 
inal parties,  and  in  nearly  all  of 
them  the  principal  was  in  some  way 
disclosed,  or  there  was,  for  soma 
reason,  an  ambiguity  that  could  not 
well  be  made  clear  in  any  other  way. 


See  1  Elliott  Ev.,  §  616,  note  324. 
And  in  the  course  of  the  opinion  it 
was  said:  "If  a  bill  of  exchange  is 
complete  in  itself,  free  from  any 
latent  ambiguity,  obviously  carrying 
its  passport  upon  its  face,  there  is 
no  need  of  oral  testimony  to  aid  in 
its  exposition.  The  clear  and  intel- 
ligible terms  of  such  an  instrument 
may  not  be  explained  by  extrinsic 
evidence.  This  is  a  familiar  rule  of 
constant  application  in  the  interpre- 
tation of  written  contracts.  Can  it 
be  said  that  the  drafts  in  question 
belong  to  this  class?  That  upon 
their  face  it  is  proclaimed  to  the 
world  that  Hayer  was  acting  in  his 
individual  capacity  in  accepting 
them?  Or  rather,  would  not  the 
more  natural  construction  be  that 
these  drafts  were  drawn  by  the 
principal,  the  company  (whose  name 
appears  on  the  face  of  the  instru- 
ment), by  its  president,  upon  its 
treasurer,  as  such?  Giving  to  each 
word  its  appropriate  meaning,  con- 
sidering each  instrument  in  every 
part,  and  as  a  whole,  and  having  ref- 
erence to  well  established  commer- 
cial usage,  as  to  the  mode  of  draw- 
ing bills  of  exchange  by  a  corpora- 
tion upon  itself,  we  do  not  hesitate 
in  our  conclusion  that  the  drafts  in 
controversy  must  have  been  under- 
stood, especially  if  the  averments 
in  the  third  plea  are  true,  as  having 
been  accepted  by  the  treasurer  as 
such,  and  not  as  an  individual." 

'^  Moragne   v.    Richmond    Locomo- 
tive  Works,    124    Ala.    537,   27    So. 
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parol  evidence  to  explain  an  alleged  ambiguity  has  been  excluded 
are  the  following :  Where  one  signed  a  promissory  note  with  the 
addition  of  the  word  "trustee"  to  his  name  it  was  held  that  he  was 
personally  liable  thereon,  and  that  testimony  was  not  admissible 
to  show  a  contemporaneous  parol  agreement  that  the  signer 
should  not  be  personally  liable,  but  that  the  note  was  to  be 
paid  out  of  a  trust  fund."  This  decision  was,  however,  based 
largely  upon  the  principle  mentioned  by  Story,  that  trustees, 
guardians,  executors,  and  the  like,  are  generally  held  personally 
liable  on  notes,  because  they  have  no  authority  to  bind,  ex 
directo,  the  persons  for  whom  or  for  whose  benefit  or  estates 
they  act,  although  even  they  might  exempt  themselves 
from  personal  liability  by  using  clear  and  explicit  words  to 
show  that  intention.'^  In  another  case  the  contract  read,  "We 
promise  to  pay,"  and  was  signed  by  two  persons  with  the  addi- 
tions, "president  school  board"  and  "secretary  school  board,"  but 
without  any  reference  in  the  body  to  any  particular  school  district. 
It  was  held  to  be  the  personal  contract  of  the  signers,  and  not  va- 
riable by  parol.'*  So,  where  bills  of  exchange  were  directed  to  be 
paid  to  "A.  B.,  agent,"  and  indorsed  by  "A.  B.,  agent,"  it  was 
held  that  the  agent  was  personally  liable;  and  parol  evidence 
to  show  that  the  indorsers  were  agents  of  the  drawers  was  ex- 
cluded, on  the  ground  that  the  defendants  appeared  on  the  face 
of  the  bills  to  be  themselves  the  payees  and  indorsees,  the  word 

240;  Junge  v.  Bowman,  72  Iowa  648,  Rep.    829;    Keokuk    Falls    Imp.    Co. 

34    N.    W.    612;    New    York    &c.    L.  v.   Kingsland   &c.   Mfg.   Co.,   5   Okla. 

Ins.     Co.    V.     Martindale,     75     Kans.  32,  47  Pac.  484.     But  see  as  between 

142,  88  Pac.  559,  21  L.  R.  A.  (N.  S.)  original  parties,  Keidan  v.   Winegar, 

1045,    121    Am.    St.    362,    and    note  95   Mich.  430,   54  N.   W.  901,  20   L. 

citing  other  cases.     See,  also,  Hately  R.  A.  705n ;  Brunswick-Balke-Collen- 

V.  Pike,  162  in.  241,  44  N.  E.  441,  53  der  Co,  v.  Boutell,  45  Minn.  21,  47  N. 

Am.  St.  304;  Hypes  v.  Griffin,  89  111.  W.  261;  Tarver  v.  Garlington,  27  S. 

134,    31    Am.    Rep.    71 ;    Prescott    v.  Car.  107,  2  S.  E.  846,  13  Am.  St.  628. 

Hixon,   22   Ind.    App.    139,   53   N.   E.  And  see  as  to  the  liability  of  principal 

391,    72    Am.    St.    291 ;    Matthews   v.  on     original     consideration.     Coaling 

Dubuque  Mattress  Co.,  87  Iowa  246,  Coal  &c.  Co.  v.  Howard,  130  Ga.  807, 

54    N.    W.    225,    19  L.    R.    A.   676n;  61  S.  E.  987,  21  L.  R.  A.  (N.  S.)  1051, 

Davis   V.   England,   141   Mass.   587,  6  1073,  and  note. 

N.  E.  731 ;  Sparkes  v.  Dispatch  Trans-  "  Conner  v.  Clark,  12  Cal.   168,  1?> 

fer  Co.,   104  Mo.  531,   15  S.  W.  417,  Am.  Dec.  529. 

12   L.   R.   A.   714n,  24   Am.    St.   351;  "Story  Prom.  Notes,  §  63. 

Robinson  v.   Kanawha  &c.   Bank,  44  "Wing  v.   GHck,  56  Iowa  473,  41 

Ohio  St.  441,  8  N.  E.  583,  58  Am.  Am.  Rep.  118. 
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"agent"  in  each  case  being  treated  as  designatio  personarum."  It 
has  also  been  held  that  where  a  person  executes  a  negotiable  in- 
strument in  his  own  name,  without  disclosing  his  principal  or  his 
own  character  as  agent,  if  in  point  of  fact  he  was  acting  as  agent 
for  another,  the  signer  will  be  personally  liable  on  such  instru- 
ment, and  evidence  to  .show  the  agency  will  not  be  received." 
This  case  does  not  contravene  the  proposition,  however,  that  such 
evidence  might  be  admitted  if  the  word  "agent"  or  something 
equivalent  had  been  added  to  the  signature,  and  the  controversy 
were  between  the  original  parties,  and,  as  already  shown,  there 
are  many  decisions  admitting  extrinsic  evidence  where  there  is 
ambiguity  and  the  controversy  is  between  the  original  parties.''^ 

§  2844.  Principal  held  liable  in  equity. — In  still  another 
class  of  cases  it  is  held  that  the  principal  may  be  liable  in  equity, 
or  the  instrument  so  corrected  or  reformed  as  to  hold  him  even 
though  not  otherwise  liable  at  law.  These  cases  hold  that  al- 
though such  an  instrument,  signed  by  one  as  "agent"  without  dis- 
closing the  name  of  the  principal  on  the  face  thereof,  would,  in 
an  action  at  law,  bind  the  agent  only,  yet  that  in  a  suit  in  equity 
it  might  be  enforced  against  the  principal,"  or  that  it  might  be  re- 
formed so  as  to  carry  out  the  intention  and  make  him  liable,  in  a 
proper  proceeding  for  that  purpose.'^ 

§  2845.  Difference  in  rule  as  to  negotiable  instruments 
when  question  is  between  original  parties  from  that  when  in 
hands  of  innocent  third  party. — ^There  is  much  reason  for  mak- 

"  Tucker  Mfg.  Co.  v.  rairbanks,  98  Pentz  v.  Stanton,  10  Wend.  (N.  Y.) 

Mass.    101 ;    Bartlett  v.   Hawley,   120  271,  25  Am.  Dec.  558. 

Mass.  92.  "Thomson  v.  Davenport,  2  Smith 

"Webster  v.  Wray,  19  Nebr.  558,  Lead.  Cas.  ill,  and  notes;  Baker  v. 

56  Am.  Rep.  754,  citing  1  Daniel  Neg,  Gregory,  28  Ala.   544,   65   Am.   Dec. 

Instr   284.  2>(>^;     Warrick     County    v.     Butter- 

"See  further,  Hypes  v.  Griffin,  89  worth,  17  Ind.  129;  Kenyon  v.  Wil- 

111     134;    Scanlan   v.    Keith,    102   111.  liams,  19  Ind.  44;  Davison  v.  Daven- 

634  40  Am.  Rep.  624 ;  Hayes  v.  Mat-  port    Gas-Light    Co.,    24    Iowa    419 ; 

thews,  63  Ind.  412,  30  Am.  Rep.  226 ;  Clark's    Exr.    v.    Van    Riemsdyk,    9 

Williams   v.    Second    Nat.    Bank,   83  Cranch   (U.  S.)    153,  3  L.  ed.  688. 

Ind.   237;    Prather   v.   Ross,   17   Ind.  "Lee  v.  Percival,  85  Iowa  639,  52 

495-  Benham  v.  Smith,  53  Kans.  495,  N.   W.  543.     See,  also,   Capital   Sav. 

i()  Pac   997-  Keidan  v.  Winegar,  95  Bank  &c.  Co.  v.  Swan,  100  Iowa  718, 

Mich    430,   54  N.  W.  901,  20  L.   R.  69   N.    W.    1065;    Matthews   v.   Du- 

A   705   and  note ;  Robinson  v.  Kana-  buque  Mattress  Co.,  87  Iowa  246,  54 

wha  Valley  Bank.  44  Ohio  St.  441;  N.  W.  225,  19  L.  R.  A.  676n. 
Anderton  v.  Shoup,  17  Ohio  St.  125; 
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ing  a  distinction  or  some  difference  in  the  application  of  the  rule 
as  to  the  admissibility  of  parol  evidence,  in  cases  of  negotiable  in- 
struments, depending  upon  the  manner  in  which,  or  the  parties 
between  whom,  the  question  arises,  and  the  courts  in  this  country 
incline  to  apply  the  rule  against  the  admission  of  parol  evidence 
more  strictly  in  cases  where  the  instrument  before  maturity  has 
passed  into  the  hands  of  an  innocent  holder  for  value  than  in 
actions  between  the  original  parties,  or  between  the  original 
maker  or  drawer  on  the  one  hand  and  a  third  party  who  acquired 
it  with  notice  on  the  other.^"  These  decisions  have  been  criti- 
cized upon  the  ground  that  the  right  to  introduce  parol  evidence 
depends,  not  upon  the  actual  knowledge  that  the  interested  parties 
may  have  of  the  transaction  upon  which  the  contract  is  founded, 
but  upon  the  fact  that  there  is  an  ambiguity  on  the  face  of  the  in- 
strument ;  and  that  the  ambiguity,  if  it  exists,  will  continue  until 
the  paper  has  come  into  the  possession  of  the  third  party,  and 
must  be  as  obvious  to  him  as  it  is  to  the  judge  who  pronounces  it 
ambiguous.*^  But  there  seems  to  be  no  good  reason  for  applying 
a  more  rigid  rule  of  construction  to  negotiable  instruments  than 
to  other  simple  contracts  in  writing,  except  that  by  reason  of  their 
negotiable  character  such  instruments  become  a  kind  of  circu- 
lating medium  and  should  be  protected  while  in  the  hands  of  inno- 
cent holders.  The  ordinary  course  of  business  and  public  policy 
require  this  and  permit  such  instruments  to  pass  upon  their  face 
as  "couriers  without  luggage." 

As  between  the  original  parties,  however,  the  paper  is  no  more 
sacred  than  any  other  simple  contract.  "Third  parties  who  ac- 
quire such  an  instrument  in  the  course  of  business  may,  of  course, 
also  be  affected  by  an  ambiguity  upon  the  face  thereof,  but  it  must 
be  so  obvious  and  apparent  as  to  put  them  upon  inquiry.     For 

'"Haile   v.    Peirce,   32    Md.    327,   SSL.   ed.    100;    Metcalf   v.   Williams, 

Am.  Rep.  139;   Hardy  v.  Pilcher,  57  104  U.    S.   93,   26   L.    ed.   665.      See 

Miss.    18,   34  Am.   Rep.   432;    Martin  also,    Mechem    Agency.  443;    1   Dan. 

V.  Smith,  65  Miss.  1,  3  So.  33;  Smith  Negot.  Instr.,  418;  1  Elliott  Ev,  916; 

V.    Alexander,    31    Mo.    193 ;    Brock-  Shaffer  v.  Hohenschild,  2  Kans.  App. 

way  V.  Allen,  17  Wend.   (N.  Y.)  40;  516,  43  Pac.  979;  Megowan  v.  Peter- 

Casco   Nat.    Bank  v.    Clark,    139   N.  son,  173  N.  Y,  1,  65  N.  E,  738;  note 

Y.  307,  34  N.  E.  908,  36  Am.  St.  70S ;  to  Keidan  v.  Winegar,  20  L.  R.   A. 

Roberts   v.    Austin,   5   Whart.    (Pa.)  70S. 

313;    Mechanics'    Bank    v.    Bank    of  "^  Huffcutt   Ele.   of  Ag.,  §   190. 
Columbia,    5    Wheat.    (U.    S.)    326, 
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example,  in  England  it  is  the  custom  with  some  agents  to  sign, 
'C.  D.,  by  procuration  of  A.  B. ;'  but  this  is  ambiguous,  and  the 
words  'by  procuration'  are  held  to  be  an  express  intimation  of 
special  and  limited  authority,  and  sufficient  to  place  the  person 
taking  an  instrument  so  drawn,  accepted,  or  indorsed,  upon  his 
inquiry  as  to  the  extent  of  the  agent's  authority/'  The  arbi- 
trary doctrine  of  descriptio  personarum  ought  not  to  be  extended 
so  as  to  fasten  obligations  upon  those  who  in  fact  never  assumed 
them,  unless  absolutely  required  by  the  rules  of  law."'^  As  was 
said  in  a  Michigan  case:  "The  rule  that  rejects  words  added  to 
the  signature  is  an  arbitrary  one.  Its  reason  is  not  so  much  that 
the  words  are  not,  or  may  not  be,  suggestive,  but  that  they  are  but 
suggestive,  and  the  instrument,  as  a  whole,  is  not  sufficiently  com- 
plete to  point  to  other  parentage.  The  very  suggestiveness  of 
these  added  words  has  given  rise  to  an  irreconcilable  confusion  in 
the  authorities  as  to  the  legal  effect  of  such  an  instrument.  Ex- 
trinsic evidence,  therefore,  is  admissible  in  such  cases,  between 
the  immediate  parties,  to  explain  a  suggestion  contained  on  the 
face  of  the  instrument,  and  to  carry  out  the  contract  actually 
entered  into  as  suggested,  but  not  fully  shown  by  the  note  itself. 
The  presumption  that  persons  dealing  with  negotiable  instruments 
take  them  on  the  credit  of  the  parties  whose  names  appear  should 
not  be  absolute  in  favor  of  the  immediate  payee,  from  whom  the 
consideration  passed,  who  must  be  deemed  to  have  known  all 
the  facts  and  circumstances  surrounding  the  inception  of  the  note, 
and  with  such  knowledge  accepted  a  note  containing  such  a  sug- 
gestion."** 

§  2846.  Summary  of  the  most  approved  doctrine  as  to  ne- 
gotiable instruments. — As  already  stated,  there  is  much  con- 
flict among  the  authorities  and  it  is  difficult  to  formulate  any  sat- 
isfactory rules  upon  the  subject  without  making  them  too  in- 
definite or  general  in  terms  to  be  of  much  practical  benefit,  but  it 

'=1  Daniel  Neg.  Instr.,  §  299,  and  ''Reinhard  Agency,  §  219. 
cases  cited.  See,  also,  as  to  what  "McGrath,  J.,  in  Keidan  v.  Wine- 
is  sufficient  to  put  purchaser  on  in-  gar,  95  Mich.  430,  54  N.  W.  901,  20 
quiry,  note  in  29  L.  R.  A.  351 ;  Ford  L.  R.  A.  705.  See,  also,  1  Daniel 
V.  Brown,  114  Tenn.  467,  88  S.  W.  Nego.  Ins'tr.,  §  418;  Mechem  Agency, 
1036,  1  L.  R.  A.  (N.  S.)  188,  and  §  443. 
note. 
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is  believed  that  the  following  summary  made  by  a  comparatively 
recent  writer,  who  was  also  a  judge  of  the  Indiana  Appellate 
Court,  is  supported  by  the  weight  of  authority  and  the  better 
reason:  "i.  A  negotiable  instrument  may  be  drawn,  accepted, 
or  indorsed  by  an  authorized  agent  so  as  to  bind  only  his  principal 
when,  either  by  the  recitals  or  the  signature,  he  discloses  the  prin- 
cipal and  makes  it  appear  that  he,  the  agent,  is  'the  mere  scribe 
who  applies  the  executive  hand  as  his  instrument;'  or  that  the 
principal  but  speaks  through  him.  *  *  *  2.  A  negotiable  in- 
strument attempted  to  be  drawn  by  an  authorized  agent  for  his 
principal  will  bind  the  agent  personally,  if  neither  in  the  recitals 
thereof,  nor  in  the  signature  or  elsewhere,  the  principal  is  named 
or  referred  to,  although  the  signer  has  described  himself  by  add- 
ing to  his  own  name  such  appellations  as  'agent,'  'trustee,'  'presi- 
dent,' 'treasurer,'  etc.,  such  words  being  regarded  merely  as  de- 
scriptio  personae ;  and  extrinsic  evidence  is  not  admissible  to  show 
that  another  is  the  real  obligor.  3.  If  a  negotiable  instrument  of 
the  description  last  above  given,  in  addition  thereto  contain  upon 
its  face,  or  in  the  headings  or  marginal  memoranda,  the  name  of 
the  principal,  so  as  to  indicate  that  it  was  the  intention  to  bind  the 
principal  and  not  the  agent,  the  court  will,  by  construing  the 
various  recitals,  memoranda,  headings,  etc.,  together,  and  with- 
out extrinsic  evidence,  declare  it  to  be  the  obligation  of  the  prin- 
cipal only,  when  the  controversy  is  between  the  original  parties. 
4.  If  a  negotiable  instrument  of  the  description  given  in  sum- 
mary 2,  in  addition  thereto  contain  upon  its  face,  or  in  the  head- 
ings or  marginal  memoranda,  some  suggestions  that  the  signer 
may  have  been  acting  merely  as  agent  or  representative  of  an- 
other, whether  his  name  appear  or  not,  the  instrument,  while  still 
prima  facie  the  personal  obligation  of  the  agent,  will  generally  be 
regarded  as  sufficiently  ambiguous,  if  the  controversy  be  between 
the  immediate  parties,  or  between  the  drawer  or  maker  and  a 
holder  thereof  with  notice  or  knowledge  of  the  facts,  to  warrant 
the  admission  of  parol  evidence  to  show  such  facts,  in  order  to 
exonerate  the  agent.  5.  As  to  all  negotiable  instruments  in 
which  the  paper,  on  its  face,  in  respect  of  the  question  as  to  which 
of  two  persons  is  the  real  obligor,  shows  such  ambiguity  as  to 
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put  an  ordinarily  prudent  business  man  upon  his  inquiry,  parol 
evidence  is  admissible  to  solve  the  ambiguity  even  as  against  an 
otherwise  innocent  holder,  -who  acquired  the  paper  before  matur- 
ity and  for  a  valuable  consideration.  6.  In  the  case  stated  in  : 
summary  5,  even  though  there  be  no  ambiguity,  yet  if  it  be  as- 
serted that  the  principal  was  in  the  habit  of  transacting  that  class 
of  business  in  the  name  of  the  agent,  or  that  the  name  of  the  agent  ■ 
was  the  principal's  trade  name,  parol  evidence  is  admissible  to 
prove  such  fact,  either  between  the  immediate  parties,  or  against 
a  third  party  who  took  the  paper  with  notice  or  knowledge  there- 
of;  and  to  prove  that  fact  it  may  be  shown  that  in  the  course  of 
dealing  between  the  original  parties  the  name  adopted  in  the  par- 
ticular contract  under  dispute  had  become  the  common  name  by 
which  the  obligation  of  the  principal  was  expressed."*^ 

§  2847.  Sealed  instruments — Execution  by  agent. — Sealed 
instruments  were  regarded  at  common  law  as  the  highest  class 
of  instruments;  and  although  the  importance  of  the  seal  has  been 
greatly  diminished  by  the  decisions  of  the  courts,  and  its  use  no 
longer  required  under  many  of  the  statutes,  as  shown  in  the  first 
volume  of  this  work,  it  is  still  true  that  many  of  the  common-law 
rules  as  to  deeds  and  instruments  that  were  required  to  be  under 
seal  are  still  in  force.  Among  such  rules  is  that  against  the  ad- 
mission of  parol  testimony  to  vary  the  writing.  But,  while  the 
instrument  should  show  that  it  is  the  deed  of  the  principal  rather 
than  the  act  of  the  agent  for  himself,  and  this  is  usually  done  in 
the  body  as  well  as  by  the  signature,  no  set  form  of  words  is 
required,  and  it  is  sufficient  if  it  appears  from  a  consideration  of 
the  whole  instrument."'     Thus,  in  a  Kentucky  case,  it  was  said : 

■^  Reinhard  Agency,  §  220,  citing,  Garlington,  27  S.  Car.  107,  2  S  E. 
on  the  last  proposition;  Hovey  v.  846,  13  Am.  St.  628;  Devendorf  v. 
Magill  2  Conn.  680;  Pease  v.  Pease,  West  Virginia  Oil  &c.  Co.,  17  W. 
35  Conn.  131,  95  Am.  Dec.  22s ;  Mil-  Va.  135.  ,n^  .^  ri„  „, 
ligan  V.  Lyle,  24  La.  Ann.  144;  Mel-  =°  Story  Ag.  (9th  ed),  §153;  Hale 
ledge  V.  Boston  Iron  Co.,  5  Cush.  v.  Woods,  10  N.  H.  470,  34  Am  Dec. 
(Mass.)  1S8,  51  Am.  Dec.  59;  Ger-  176;  Kansas  City  v.  Hannibal  &a  R. 
ber  V.  Stuart,  1  Mont.  172;  Bank  of  Co.,  77  Mo.  180.  See  also  Ball  v.  Dun- 
Rochester  V.  Monteath,  1  Denio  sterville,  4  T  R.  313 ;  Wilburn  v.  Lar- 
(N  Y )  402,  43  Am.  Dec.  681 ;  Rum-  kin,  3  Blackf.  (Ind.)  55;  Bahon- 
sev  V  Briggs,  139  N.  Y.  323,  34  nons  v.  Lewos,  3  T.  B.  Mon.  (Ky ) 
N  E  '929-  Metcalf  v.  Williams,  104  376;  Berkey  v.  Judd,  22  Minn  287; 
U  S  93  126  L.  ed.  665.  See,  also,  Spencer  v.  Field,  10  Wend.  (N.  Y.) 
as  to  the  last  proposition.  Tower  v.  88.     The   following   form   was    held 
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"The  attorney  should  act  in  the  name  of  his  principal,  and  not  in 
his  own  name  merely.  There  is  no  inflexible  rule  as  to  the  mode 
in  which  this  is  to  be  done ;  and  when  both  names  are  to  be  used 
both  in  the  caption  or  body  and  signature  of  the  instrument,  it  is 
a  question  of  intention  and  construction,  whether  the  act  is  done, 
or  the  engagement  made,  in  the  name  of  the  principal  or  of  the 
agent.  The  terms  of  the  covenant  itself  are  commonly  decisive 
as  to  intention.  The  description  in  the  caption  and  the  mode  of 
signature  are  referred  to,  either  as  aids  in  discovering  the  inten- 
tion, or  as  determining  whether  the  form  of  the  instrument  corre- 
sponds with  this  intention,  so  that  it  may  be  carried  out.  If,  in 
view  of  all  its  parts,  the  instrument  can  be  regarded  as  the  deed  or 
covenant  of  the  party  intended  to  be  bound,  it  must,  on  principle, 
be  so  regarded.  There  is,  we  believe,  no  difference  of  opinion 
with  regard  to  the  propriety  of  these  positions,  though  there 
doubtless  may  be  in  their  application.""  And  a  lease  in  which 
"Edward  F.  Lawrence,  president  of  the  Northwestern  Distilling 
Company,"  described  himself  as  the  party  of  the  second  part,  and 
in  which  the  testimonium  clause  was  as  follows :  "In  testimony 
whereof  the  said  parties  have  hereunto  set  their  hand  and  seals," 
signed  "Northwestern  Distilling  Company  (seal),  by  Edward 
Lawrence,  president," — was  held  well  executed,  and  binding  on 
the  company,  and  not  on  Lawrence  personally.^^  And  a  deed 
signed  "A.  B.,  by  C.  D.,  his  attorney  in  fact,"  has  been  held 
sufficient  without  reciting  the  grant  by  the  principal  in  the  body 
of    the    deed.'^      It    is    said   that    a    conveyance    which    reads: 

sufficient  to  bind  the  principal  in  But-  also,    Babcock    v.    Collins,    60    Miiin. 

terfield  v.   Beall,  3  Ind.  203:     "This  12,,  61   N.   W.   1020,  51  Am.   St.  503. 

indenture,    made    *    *    *   between    J.  But  a  quitclaim  deed  with  the  name 

C.   W.,    *    *   *    attorney  in   fact   for  of    the    grantee    left    blank,    though 

A.   B.   and   R.   B.,    *    *    *   parties   of  delivered  by  the  owner  to  his  agent, 

the     first     part,     and     J.     B.,    *    *    *  has  been  held  not  to  confer  author- 

of  the   second  part,   witnesseth,   that  ity  on  the  agent  to  authorize  a  broker 

the  said  J.  C.  W.,  party  of  the  first  to  bind  the  owner  by  contract  of  sale, 

part,   *   *   *   hath      granted,"      etc.  Ballou    v.    Carter    (S.  Dak.),  137  N. 

"In  witness   whereof  the   said  J.   C.  W.  603. 

W.,  attorney,  hath  hereunto  set  their  "Hunter    v.     Miller,    6    B.     Mon. 

hands  and  seals,"  etc.     "A.  B.   (seal)  (Ky.)  612.     See,  also.  Carter  v.  Doe, 

*   *   *    R.    B.     (seal)    *   *   *    By    J.  21    Ala.    72;    Magill    v.    Hinsdale,    6 

C.  W.   (seal),  their  attorney  in  fact."  Conn.  464,   16  Am,  Dec.  70. 

And   the  same  view  was  taken   in   a  "  Northwestern     DistilKng    Co.    v. 

similar   case   in    Missouri.      Hubbard  Brant,  69  111.  658,  18  Am.  Rep.  631. 

V.  Swofford  Bros.   Co.,  209  Mo.  495,  "  Tidd  v.  Rines,  26  Minn.  201,  2  N. 

108  S.  W.  IS,  123  Am.  St.  488.    See,  W.  497. 
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"Know  all  men  by  these  presents  that  I,  A.  B.,  as  agent  of  C.  D., 
do  hereby  grant,  sell,  convey,"  etc.,  is  the  deed  of  A.  B.  and  not 
of  C.  D. ;  and  this  is  true,  Story  says,  although  he  sign  the  instru- 
ment "A.  B.,  for  C.  D. ;"  for  while,  in  such  cases,  the  testimonium 
clause  and  the  signature  and  seal  purport  to  be  those  of  the  prin- 
cipal, the  granting  clause  not  purporting  to  be  that  of  the  prin- 
cipal, it  is  only  the  deed  of  the  agent,  and  not  that  of  the  prin- 
cipal.^"  And  where  a  deed  recited,  "Know  all  men  by  these  pres- 
ents that  the  N.  England  Silk  Co.,  a  corporation,  by  C.  C,  their 
treasurer,"  etc.,  "do  hereby  grant,"  etc.,  and  the  testimonium 
clause  was,  "In  witness  whereof,  I,  the  said  C.  C,  in  behalf- of 
said  company,  and  as  their  treasurer,  do  hereunto  set  my  hand 
and  seal.  C.  C,  treasurer  of  N.  England  Silk  Co.," — such  deed 
was  held  not  properly  executed  to  be  a  good  deed  of  the  corpora- 
tion."^ As  already  intimated  there  is  a  tendency  to  relax  the  rigid 
rules  of  the  common  law,  and  many  of  the  statutes  have  greatly 
ameliorated  their  rigor."^  So,  an  instrument  ineffective  to  convey 
title  because  of  want  of  a  formal  execution  may  be  binding  in 
equity."^  And  in  Alabama  it  is  held  that  the  fact  that  the  com- 
mon-law requirement  of  seals  on  deeds  of  conveyance  of  lands 
has  been  abolished  does  not  change  the  rule  as  to  the  execution 
of  such  instruments  by  agents."*  But  when  the  instrument  is  not 
one  as  to  which  a  seal  is  required,  the  rules  applicable  to  sealed 
instruments  do  not  apply,  even  though  it  is  executed  under  seal, 
and  the  seal  will  be  treated  as  surplusage."^ 

§  2848.  Consequences  of  defective  execution. — If  the  agent 
fail  to  execute  a  deed  so  as  to  bind  the  principal,  it  may  not  bind 
either  one  or  it  may  bind  the  agent  himself  but  not  the  principal. 

'"Story  Ag.  (9th  ed.),  §  148.  vada  &c.   Min.    Co.,   32   Cal.   639,   91 

"Brinley  V.  Mawn,  2  Cush.  (Mass.)  Am.  Dec.   602;   Johnson  v.  Johnson, 

337,  48  Am.  Dec.  669.     But  compare  1   Dana   (Ky.)    364;   McNaughton  v. 

Hubbard  v.   Swofford  Bros.  Co.,  209  Partridge,  11  Ohio  223,  38  Am.  Dec. 

Mo.  495,   108  S.  W.   15,  123  Am.  St.  731;  Welsh  v.  Usher,  2  Hill  Ch.   (S. 

488  Car.)    167,  29  Am.  Dec.  63;  Daugh- 

"'  See   Gibbs   v.    Dickson,    33    Ark.  trey  v.  Knolle,  44  Tex.  450, 

107;    Simpson  v.   Garland,   72   Maine  "Jones  v.  Morris,  61  Ala.  518. 

40,    39   Am.    Rep.    297n;    Warner   v.  °°  Steele     v.     McElroy,     1     Sneed 

Mower,  11  Vt.  385;  Bryan  v.  Stump,  (Tenn.)    341;   Stowell  v.   Eldred,  39 

8  Gratt.  (Va.)  241,  56  Am.  Dec.  139.  Wis.    614    Kirschbon    v.    Bonzel,    67 

'"  Salmon  v.  Hoffman,  2  Cal.  138,  56  Wis.  178. 
Am.   Dec.   322;   Love  v.    Sierra   Ne- 
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In  the  latter  case  the  only  effect  is  usually  to  render  the  agent 
liable  in  damages,  but  if  his  authority  is  coupled  with  an  interest 
it  may  have  the  effect  of  alienating  the  subject-matter  pro  tanto. 
"If  an  agent  undertakes  to  execute  a  deed  of  conveyance  for 
his  principal,  to  do  which  he  has  been  duly  authorized,  and  fails 
to  make  an  effectual  conveyance  of  the  land,  it  is  apparent  that 
the  deed  is  entirely  void  so  far  as  conveying  anything  by  it  is 
concerned.  The  title  of  the  land  being  in  the  principal,  the  per- 
sonal deed  of  the  agent  would  not  convey  it,  of  course.  Such  a 
deed  is  therefore  void.""  However,  if  the  agent  should  himself 
have  an  interest  in  the  land,  it  is  easily  seen  that  by  his  personal 
deed  he  would  convey  at  least  his  own  interest,  and  to  that  extent 
the  deed  would  be  a  valid  conveyance,  as  to  such  interest,  but 
no  further.  Or  if  the  instrument  be  a  bond  for  the  payment  of 
money,  and  the  agent  has  bound  himself  by  apt  words,  the  bond 
will  be  valid  so  as  to  bind  the  agent,  as  an  obligor,  although  void 
as  to  the  principal.""^  Thus,  it  is  held  that  where  an  agent  under- 
takes to  execute  a  bond  on  behalf  of  his  principal,  and  in  the  body 
of  the  instrument  writes,  "I  promise  to  pay,"  etc.,  and  signs  him- 
self "John  Smith,  agent  of  William  Jones," — William  Jones,  the 
principal,  incurs  no  liability,  as  no  one  purports  to  act  for  him; 
but  John  Smith  is  liable  on  the  bond,  for  he  has  promised  to 
pay.°^  And  an  agent  may  incur  liability  upon  a  deed  if  it  con- 
tains covenants  of  warranty  in  his  own  name,  even  though  de- 
scriptive words  are  added."" 

§  2849.  Undisclosed  principal — Parol  evidence  to  hold  lia- 
ble.— Although  extrinsic  evidence  will  not  ordinarily  be  re- 
ceived to  vary  or  contradict  a  written  instrument,  such  evidence 
may  be  admissible  to  charge  an  undisclosed  principal,  or  one  who, 
though  disclosed,  is  not  named  in  the  instrument.  The  purpose 
of  such  evidence  is  not,  however,  to  vary  or  contradict  the  con- 

"  Fowler   v.    Shearer,   7  Mass.   14;  "^  Fowler  v.   Shearer,   7  Mass.    14; 

McNaughten    v.    Partridge,    11    Ohio  Elwell  v.  Shaw,  16  Mass.  42,  8  Am. 

223,  38  Am.  Dec.  731.  Dec.  126. 

"Reinhard    Agency,    §    225.      See,  "'Mitchell  v.   Hazen,   4  Conn.   495, 

also,   Bedell   v.    Scarlett,   75   Ga.   56 ;  10  Am.  Dec.  169 ;  Ogden  v.  Raymond, 

Stewart  v.    Postal   Tel.   &c.   Co.,   131  22  Conn.  379,  58  Am.  Dec.  429. 
Ga.   31,  61    S.   E.   1045,   18  L.  R.  A. 
(N.  S.)  692,  127  Am.  St.  205. 
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tract  or  exonerate  the  agent  but  to  show  the  true  nature  of  the 
transaction  where  the  contract  is  ambiguous  or  to  show  who  is 
the  real  party  making  the  contract  whether  he  does  so  in  his  own 
name  or  that  of  another,  and  to  give  effect  to  the  estabHshed  rule 
of  law  that  an  undisclosed  principal  may,  upon  his  disclosure,  be 
held  to  a  contract  made  in  his  behalf  by  an  authorized  agent. 
This  branch  of  the  subject  is  treated  in  the  first  volume  of  this 
work,  but  reference  is  also  made  to  the  authorities  cited  below.^ 


'See  Vol.  1,  §  466;  3  Elliott  Ev., 
§  1640;  note  in  24  L.  R.  A.  (N.  S.) 
315,  316;  Higgins  v.  Senier,  8  M.  & 
W.  834,  844;  Trueman  v.  Loder,  11 
Ad.  &  El.  589.  That  parol  evidence  is 
admissible,  see  Powell  v.  Wade,  109 
Ala.  95,  19  So.  500,  55  Am.  St.  915, 
and  note ;  Curran  v.  Holland,  141  Cal. 
437,  75  Pac.  46;  Exchange  Bank  v. 
Hubbard,  62  Fed.  112,  10  C.  C.  A. 
295;  Byington  v.  Simpson,  134  Mass. 
169,  45  Am.  Rep.  314;  Ford  v.  Wil- 
liams, 21  How.  (U.  S.)  287,  16  L. 
ed.  36.  As  to  when  undisclosed 
principal  is  liable,  see  cases  above 
cited,  and,  also,  Henderson  v.  May- 
hew,  2  Gill  (Md.)  393,  41  Am.  Dec. 
434;  Taintor  v.  Prendergast,  3  Hill 
(N.  Y.)  n,  38  Am.  Dec.  618.  To 
same  effect,  Woodford  v.  Hamilton, 
139  Ind.  481,  39  N.  E.  47;  Yough- 
iogheny  Iron  &c.  Co.  v.  Smith,  66 
Pa.  St.  340;  Sanger  v.  Warren,  91 
Tex.  472,  66  Am.  St.  913,  reviewing 
many  cases,  and  also  showing  ex- 
ceptions or  qualifications  of  the  rule. 
Among  the  exceptions  in  some,  _  if 
not  most,  jurisdictions  are  sealed  in- 


struments and  negotiable  instru- 
ments, and  cases  in  which  there  has 
been  an  election.  See  note  in  29 
L.  R.  A.  (N.  S.)  472,  as  to  excep- 
tions to  right  of  undisclosed  princi- 
pal to  sue;  and  note  in  Ann.  Cas. 
1912C.  633,  or  to  rule  where  contract 
involves  personal  trust  and  confidence 
in  agent.  Also,  Shields  v.  Coyne, 
148  Iowa  313,  127  N.  W.  63,  29  L. 
R.  A.  (N.  S.)  472.  As  to  rights 
and  remedies  of  undisclosed  principal 
and  when  subject  to  set-off,  plea  of 
payment  or  the  like,  see  Eldridge 
v.  Finninger  (Okla.),  105  Pac.  334, 
28  L.  R.  A.  (N.  S.)  227,  and  valuable 
note  in  which  the  authorities  are  col- 
lected and  reviewed;  also  note  in  39 
L.  R.  A.  (N.  S.)  324.  See  also, 
Western  Union  Tel.  Co.  v.  North- 
cutt,  158  Ala.  539,  48  So.  553,  132 
Am.  St.  38;  Eldridge  v.  Finninger 
(Okla.),  105  Pac.  334,  28  L.  R.  A. 
(N.  S.)  227  (as  to  when  a  party  is 
justified  in  treating  agent  as  owner)  ; 
Battev  v.  Lunt,  30  R.  I.  1,  11  Atl. 
353,  136  Am.  St.  926,  and  note. 
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bound  by  act  of  attorney.  and  pay  over. 
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skill  and  care — Liability  for 
negligence. 

§  2855.  Attorneys — Attorneys  at  law. — In  a  general  sense, 
an  attorney  is  one  who  is  put  in  the  place  or  turn  of  another. 
"It  is  an  ancient  English  word  and  signifieth  one  that  is  set  in  the 
turn,  stead  or  place  of  another;  and  of  these  some  be  private, 
*  *  *  and  some  be  public,  as  an  attorney  at  law,  whose  war- 
rant from  his  master  is  ponit  loco  suO'  talen  attornatum  suum, 
which  setteth  in  his  turn  or  place  such  a  man  to  be  his  attorney."^ 
Attorneys  are  of  two  kinds — attorneys  at  law  and  attorneys  in 
fact.  An  attorney  at  law  is  an  officer  in  a  court  of  justice,  who 
is  employed,  and  in  fact  whose  profession  and  business  usually  re- 
quire him  to  try  cases  in  court  and  give  legal  advice  to  those  who 
employ  him  for  that  purpose.^  In  this  country  the  term  "attor- 
ney" or  "practicing  attorney"  ordinarily  means  an  attorney  at 
law,  unless  a  contrary  meaning  is  indicated  by  the  context.^  His 
professional  business,  in  this  country,  is  not  confined  to  the  prepa- 
ration and  trial  of  cases  in  court,  but  may  embrace  such  work 
as  collections  of  notes  and  other  claims,  without  suit,  the  ex- 

^  Coke  Lit.,  sib.  '  Ingram  v.  Richardson,  2  La.  Ann. 

^Anderson   Law  Die.   and  Bouvier     839. 
Law  Die,  tit.  Attorney. 
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aminations  of  titles  to  property,  the  conduct  of  negotiations  for 
settlements  of  estates,  compromises  of  threatened  legal  contro- 
versies, and  the  like.*  An  attorney  at  law  is  an  officer  of  the 
court  in  which  he  practices,  although  not  a  public  officer  in  the 
ordinary  sense  of  the  term.°  He  is  a  quasi  officer,  though  not 
in  the  full  or  strict  sense  a  public  officer  of  the  state  where  jus- 
tice is  administered  by  the  court  in  which  he  practices." 

I  §  2856.  Attorneys  in  fact. — An  attorney  in  fact  is  defined 
as  a  private  or  special  agent  appointed  for  some  particular  pur- 
pose not  connected  with  a  proceeding  at  law,  by  a  formal  au- 
thority called  a  letter  or  power  of  attorney,  in  which  is  expressed 
the  particular  act  or  acts  for  which  he  is  appointed  and  the  ex- 
tent of  his  authority.'  "The  term  is  employed  to  designate  per- 
sons who  act  under  a  special  agency,  or  a  special  letter  of  attor- 
ney, in  that  they  are  appointed  in  factum  for  the  deed,  or  special 
act,  to  be  performed ;  but  in  a  more  extended  view  it  includes  all 
other  agents  employed  in  any  business  or  to  do  any  act  or  acts 
in  pais  for  another."^ 

§  2857.  General  relation  of  attorney  and  client — The  re- 
tainer.— The  relation  of  attorney  and  client,  like  that  of  other 
cases  of  principal  and  agent,  generally  grows  out  of  a  contract 
of  employment,  which  in  this  case  is  called  a  "retainer."^  The 
attorney  must,  as  a  general  rule  at  least,  be  retained  before  he 
can  be  considered  authorized  to  appear  in  an  action  either  to 
prosecute  or  to  defend;  but  the  employment  may  be  established 
by  implication,  as  in  other  cases  of  agency.^"    "The  payment  of 

*  See  National  Sav.  Bank  v.  Ward,  °  Bouvier  Law  Die,   tit.   Attorney. 

100  U.  S.  195 ;  Moore  v.  Staser,  6  Ind.  "  See    Bouvier    Law   Die,    tit.    Re- 

App.  364,  32  N.  E.  563,  33  N.  E.  665.  tainer;  Blackman  v.  Webb,  38  Kans. 

"Matter  of  Burchard,  27  Hun   (N.  668,  17  Pac.  464.     The  retaining  fee 

Y.)     429;     Leigh's     Case,     1     Munf.  is  also  often  called  the  retainer. 

(Va.)    468,  483.     Ex   parte  Garland,  '"A    retainer   in   a   particular   case 

4  Wa;ll.    (U.   S.)   333,   18  L.   ed.  366.  does    not   authorize   the   attorney   to 

See  also.  Crafts  v.  Lizotte  (R.  I.),  84  appear  in  an  independent  case  or  col- 

Atl.  1081.  lateral    proceeding   not   part    of    the 

"  Matter  of  Mosness,  39  Wis.  509,  same  case  or  matter.    Jacobs  v.  Cope- 

20  Am.   Rep.  55.     Not  a  public  offi-  land,  54  Maine  503.    But  it  does,  or- 

cer;    Ingersoll  v.   Howard,    1   Heisk.  dinarily,  give  authority  to  do  all  in- 

(Tenn.)    247;    Ex    parte    Garland,   4  cidental  acts  necessary  to  accomplish 

Wall.    (U.    S.)    333,    18   L.    ed.    366.  the  main  purpose.    Day  v.  Welles,  31 

See,  also,  Ex  parte  Yale,  24  Cal.  241,  Conn.   344;    Scott   v.    Elmendorf,    12 

85  Am.  Dec.  62.  Johns,   (N.  Y.)   315.     See,  also,  and 

'3  Am.  &  Eng.  Encyc.  L.  (2d  ed.) 
281. 
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a  fee  is  the  most  usual  and  weighty  item  of  evidence  to  establish 
the  relationship  of  client  and  attorney,  but  it  is  by  no  means 
indispensable.  The  essential  feature  of  the  professional  relation 
is  the  fact  of  employment  to  do  something  in  the  client's  behalf. 
There  must  be  an  agreement,  expressed  or  implied,  for  compen- 
sation, but  whether  payment  is  made  in  part  or  in  whole  by  re- 
tainer in  advance  is  not  material.  Nor  is  it  even  indispensable 
that  the  compensation  should  be  assumed  by  the  client.  Ordi- 
narily, it  is  so  from  the  nature  of  the  employment,  which  in  the 
vast  majority  of  cases  involves  the  guarding  or  enforcement  of 
the  client's  interest  against  an  adverse  one,  and  is  therefore  ex- 
clusive. But  even  adverse  interests,  if  to  be  amicably  adjusted, 
may  be  represented  by  the  same  counsel,  though  the  cases  in 
which  this  can  be  done  are  exceptional  and  never  entirely  free 
from  danger  of  conflicting  duties. "^^  Where  an  attorney  appears 
for  a  party  in  a  case  in  court,  his  authority  to  appear  will  be  pre- 
sumed in  the  absence  of  anything  to  the  contrary  ;^^  but  this  pre- 
sumption may  be  rebutted  by  evidence  of  his  nonemployment 
or  want  of  authority.'^  The  court  may,  and  should,  when  prop- 
erly moved,  call  upon  any  attorney  who  appears  in  a  case,  to 
show  his  authority;^*  but  in  the  absence  of  such  a  showing,  as 
already  stated,  authority  of  the  attorney  to  make  such  appearance 
may  be  presumed.^^   And  if  a  party  desires  to  question  the  au- 

compare,    Bacon   v.    Mitchell,    14   N.  mas,  12  Colo.  46,  20  Pac.  771,  13  Am. 

Dak.  454,  106  N.  W.  129,  4  L.  R.  A.  St.  204. 

(N.    S.)    244,   and   note;    Sheffer   v.  "Gartwell  v.  Menifee,  2  Ark.  356; 

Perkins,  83  Vt.   185,  75  Atl.  6,  25  L.  State  v.  Houston,  3  Harr.  (Del.)   15 ; 

R.  A.  (N.  S.)  1313  and  note;  Tobler  Belt  v.  Wilson,  6  J.  J.  Marsh.   (Ky.) 

V.    Nevitt,    45    Colo.    231,    100    Pac.  495,  22  Am.  Dec.  88 ;  Roselius  v.  Del- 

416,  23  L.  R.  A.  (N.  S.)  702,  132  Am.  achaise,  5  La.  Ann.  481,  52  Am.  Dec. 

St.    142n.  597;    Prentiss    v.    Kelley,    41    Maine 

"  La  Wall  V.   Groman,   180   Pa.   St.  436;   Board  of   Comrs.  v.   Purdy,  36 

532,  :il  Atl.  98,  57  Am.   St.  662.  Barb.    (N.   Y.)    266;    Hollins   v.    St. 

"2  Elliott  Gen.  Pr.  473;  Hunter  Louis  &c.  R.  Co.,  57  Plun  (N.  Y.) 
V.  Bryant,  98  Cal.  247,  33  Pac.  51;  139,  11  N.  Y.  S.  27;  Allen  v.  Green, 
Leslie  V.  Fischer,  62  111.  118;  Castle  v.  1  Bailey  (S.  C.)  448;  Ex  parte  Gil- 
Bell,  145  Ind.  8,  44  N.  E.  2;  Hars-  lespie,  3  Yerg.  (Tenn.)  325.  See  also, 
ley  V.  Blackmarr,  20  Iowa  161,  89  Miller  v.  Continental  Assur.  Co.,  233 
Am.  Dec.  520;  Kelso  v.  Stigar,  75  Mo.  91,  134  S.  W.  1003,  Ann.  Cas., 
Md.  376,  24  Atl,  18;  Nelson  v.  Jenks,  1912C.  102,  and  note. 
51  Minn.  108,  52  N.  W.  1081 ;  Brown  "*  Wheeler  v.  Cox,  56  Iowa  36,  8 
V.  Nichols,  42  N.  Y.  26,  9  Abb.  Pr.  N.  W.  688;  Kerr  v.  Reece,  27  Kans. 
(N.  S.)  1.  See  also,  Scott  v.  Roys-  469;  Louisville  &c.  R,  Co.  v.  New- 
ton, 223  Mo.  568,  123  S.  W.  454.  some,    13    Ky.    L.    174;    Postal    Tel. 

"Great  West.   Min.   Co.  v.  Wood-  Cable  Co.  v.  Louisville,  N.  O.  &  T. 
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thority  of  an  attorney  to  appear,  such  party  should  make  a  proper 
showing  and  is  usually  required  to  file  a  written  motion  verified 
by  affidavit,  stating  not  only  the  fact  of  such  lack  of  authority, 
but  the  grounds  for  the  belief  that  such  is  the  case/"  The  author- 
ity, it  has  been  held,  cannot  be  contested  by  plea  or  answer."  It 
has  also  been  held  that  an  attorney  in  regular  practice  cannot 
be  called  upon  to  produce  his  authority  to  appear  in  a  case  unless 
he  has  received  previous  notice  requiring  him  to  do  so.^'  But 
where  a  person  who  had  not  been  admitted  to  practice  as  an  at- 
torney was  employed  as  attorney  in  a  case  it  was  held  that  he 
might  be  required  to  file  a  written  authority  with  the  clerk.^® 

§  2858.  Authority  of  attorney  to  appear — By  whom,  how, 
and  when  it  may  be  questioned. — The  question  as  to  whether 
an  attorney  has  the  authority  to  appear  may  be  raised  by  either 
party  to  a  suit  f°  but  it  has  been  held  that  the  adverse  party  can 
raise  the  question  only  by  showing  that  his  rights  are  in  some 
way  prejudiced,  or  that  he  has  been  disturbed  or  'vexed  by  being 
brought  into  litigation  without  the  consent  of  the  other  party.^^ 
A  mere  stranger  to  the  record  has  no  right  to  question  the  au- 
thority of  an  attorney  in  a  cause.^^  And  it  has  been  held  that 
the  adverse  party  cannot  raise  the  objection  that  the  opposing 
counsel  has  not  procured  a  license  from  the  United  States  gov- 

R.  Co.,  43  La.  Ann.  522,  9  So.  119;  der  v.  McDowell,  46  La.  Ann.  393,  IS 

Stefife    V.    Old    Colony    R.    Co.,    156  So.  21. 

Mass.  262,  30  N.  E.  1137;  Osborn  v.  "Robinson    v.    Robinson,    32    Mo. 

Bank    of    United    States,    9    Wheat.  App.   88;   North   Brunswick  v.   Boo- 

(U.  S.)  738,  6  L.  ed.  204.    An  attor-  ream,  10  N.  J.  L.  257. 

ney  who  appeared  for  an  infant  was  "  Beckley  v.   Newcomb,  24  N.   H. 

presumed  to  be  authorized  to  do  so  359. 

by  the  infant's  next   friend  in  Hilliard  "Stevens  v.  Fuller,  55  N.  H.  443. 

V.  Carr,  6  Ala.  557.  Rules  of  court  also  often  largely  reg- 

'°  People  V.   Mariposa   Co.,  39  Cal.  ulate  the  matter  of   appearance  and 

683;   Savery  v.  Savery,  8  Iowa  217;  the   question    of    showing    authority. 

Louisville  &c.  R.  Co.  v.  Newsome,  13  "■  People  v.   Mariposa   Co.,  39  Cal. 

Ky.  L.  174;  Valle  v.  Picton,  91  Mo.  683. 

207,  3  S.  W.  860;  Watrous  v.  Kear-  "' M'Alexander  v.  Wright,  3  T.  B. 

ney,  79  N.  Y.  496;   People  v.  Lamb,  Hon.    (Ky.)    189,   16  Am.   Dec.  93n. 

32  N.  Y.  S.  584;  85  Hun  (N.  Y.)  171;  See   also.    State  v.   Crumb,    157   Mo. 

Standefer   v.   Dowlin,   1    Hemp.    (U.  545,  557,  57  S.  W.  1030. 

S.)  209,  Fed.  Cas.  13284a.   An  affida-  '"See,  Miller  v.  Continental  Assur. 

vit  is   not,   however,   always   deemed  Co.,  233  Mo.  91,  134  S.  W.  1003,  Ann. 

necessary,  and  oral  evidence  has  been  Cas.    1912C.   102 ;    Bryans  v.   Taylor, 

held  sufficient  to  take  its  place.   Ben-  Wright  (Ohio)  245. 

3 — Contracts,  Vol,  4 
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ernment.^^  The  objection  as  to  the  authority  of  the  attorney 
must  be  raised  before  plea  or  answer,  and  at  the  earliest  oppor- 
tunity.^* 

The  question  of  authority  or  no  authority  may  be  determined 
by  the  court,  if  there  be  no  jury,  or  by  the  jury  if  there  be  one ;  it 
has  been  held  a  question  of  fact  such  as  a  jury  has  the  right 
to  pass  upon."  When  the  authority  of  an  attorney  is  seasonably 
and  appropriately  questioned,  it  then  devolves  upon  the  party 
who  questions  such  authority  to  produce  some  proof  of  the  lack 
of  such  authority;  and  the  burden  is  on  the  attacking  party  to 
prove,  or  at  least  to  produce  evidence  to  prove,  that  the  appear- 
ance is  unauthorized.^"  The  presumption  in  such  cases  is  in  favor 
of  the  authority,  as  attorneys  who  are  officers  of  the  court  must 
be  presumed  to  have  done  their  duty ;  and  in  such  case  the  maxim 
applies  that  "all  acts  are  presumed  to  have  been  rightly  and  regu- 
larly done."^'  In  one  case  where  the  party  represented  by  an 
attorney  himself  denied  such  attorney's  authority  under  oath,  it 
was  held  that  fhe  burden  was  upon  the  attorney  to  prove  such 
authority  ;^^  yet  where  an  appearance  has  been  regularly  entered 
by  an  attorney  and  an  order  made,  if  the  party  against  whom 
such  order  was  entered  denies  the  authority  of  the  attorney  to 
enter  such  appearance,  the  burden  is  on  such  party  to  prove  that 
the  appearance  by  the  attorney  was  without  authority.^"  The 
authority  may  be  shown  by  an  express  contract  of  employment, 
such  as  a  letter  from  the  client  or  a  power  of  attorney,  or  by 
parol  evidence  raising  a  reasonable  presumption  of  the  existence 

="  Harrington  v.   Edwards,   17  Wis.  Mutual   Life   Ins.   Co.   v.    Pinner,   43 

506   84  Am.  Dec.  768.     See,  however,  N.  J.  Eq.  52,  10  Atl.  184;   Holder  v. 

Cobb.   V.  Judge,  43   Mich.  289,  5   N.  State,  35  Tex.  Cr.  App.  19,  29  S.  W. 

W    309  793;  Thomas  v.  Steele,  22  Wis.  207; 

'*  Indianapolis,  B.   &  W.  R.   Co.  v.  Schlitz  v.  Meyer,  61  Wis.  418. 

Maddy,   103   Ind.   200,  2   N.   E.  574;  ="  Coke  Litt.  6b,  332.   See,  also,  1  El- 

Beckly  v.   Newcomb,  24  N.   H.  359;  liott   Ev.    §    104;    Rex   v.    Verelst,   3 

People    V.    Lamb,    85    Hun    (N.    Y.)  Camp.    432,    per    Ld.    Ellenborough, 

171    65   N.   Y.    St.   839,  32   N.   Y.   S.  C.  J. ;  Faulkner  v.  Johnson,  11  M.  & 

584'-  Rowland  v.  Gardner,  69  N.  Car.  W.  581 ;  Rice  v.  Bamberg,  59  S.  Car, 

53  498,  38  S.  E.  209.     See,  also.   Miller 

"=  Clark    V     Holliday,    9    Mo.    711;  v.    Continental   Assur,    Co.,    233    Mo. 

Howard  v.   Smith,  33   N.   Y.   Super.  91.  134  S.  W.  1003,  Ann.  Cas.  1912C. 

Ct.    124,   35    N.    Y.    Super.    Ct.    131 ;  102,  and  note. 

Newhart   v.   Wolfe,   2   Penny.    (Pa.)  "'Dangerfield  v.  Thurston,  8  Mart. 

295;  Henderson  v.  Terry,  62  Tex.  281.  (N.  S.)    (La.)   119. 

""Stubbs   V.   Leavitt,    30    Ala.    352;  ""Dey   v.    Hathaway,    etc.,    Co.,    41 

Bonnifield    v.    Thorp,    71    Fed.    924;  N.  J.  Eq.  419. 
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of  proper  authority.*"  Where  the  question  was  whether  the  at- 
torney had  sufficient  authority  to  bind  his  cHent  by  a  notice  to 
take  depositions  served  upon  such  attorney,  it  was  held  that  proof 
of  the  fact  that  the  attorney,  who  lived  in  the  same  town  with 
the  client,  had  previously  represented  him  in  a  criminal  prosecu- 
tion, connected  with  the  civil  suit,  was  sufficient,  in  the  absence 
of  rebutting  testimony,  to  show  that  he  was  the  authorized  at- 
torney and  that  the  service  of  such  notice  was  binding.*^  But 
the  mere  fact  of  previous  employment  is  not  of  itself  sufficient 
proof  of  the  relation  in  the  particular  transaction  in  question, 
and  it  has  been  said  that  it  only  furnishes  evidence  of  a  presump- 
tion of  such  relation  when  there  is  no  evidence  to  the  contrary.*^ 

§  2859.  When  and  how  far  client  is  bound  by  act  of  attor- 
ney.— The  authorized  acts  of  an  attorney  at  law  are  binding 
upon  the  client,  in  general,  as  in  the  case  of  any  other  agent,  when 
such  acts  are  within  the  scope  of  his  authority ;''  and  notice  to  him 
of  facts  gained  in  the  course  of  employment,  the  very  business  as 
to  which  he  Is  employed,  is  imputed  to  his  client  f*  but  it  is  usually 
otherwise  as  to  knowledge  acquired  by  the  attorney  in  another 
transaction.'"  If  the  attorney  has  been  negligent  in  the  conduct 
of  legal  proceedings,  and  the  negligence  has  proved  injurious  to 
the  client,  the  latter  cannot  ordinarily  set  up  such  negligence  as  an 
excuse,  any  more  than  if  he  had  himself  been  guilty  of  it.  Thus, 
an  injunction  will  not  be  granted  against  a  judgment  on  the 
ground  that  the  attorney  was  negligent.'"     So,  where  an  at- 

°°  Rogers    v.    Park,    23    Tenn.    480.  see,   as   to  authority  to   compromise, 

See,  also,  Hughes  v.  Osborn,  42  Ind.  Hall  v.  Wright,  138  Ky,  71,  127  S.  W. 

450;    Eickman    v.    Trolly,    29    Minn.  516,  Ann.  Cas.,  1912A.  1255 ;  Jennings 

124;  Hardin  v.  Ho-Yo-Po-Nubby,  27  v.  South  Whitley  &c.  Co.  (Ind.  App.), 

Miss.  567.  98  N.  E.  194. 

"Coffin    V.    Anderson,    4    Blackf.        •" Wittenbrock  v.   Parker,   102   Cal. 

(Ind.)  395.  93,  24  L.  R.  A.  197,  41  Am.  St.  172; 

''Hoover  v.  Greenbaum,  61  N.  Y.  Sweeney  v.   Pratt,  70  Conn.  274,  66 

305,    affd.   91    U.    S.    308,    21    L.    ed.  Am.  St.  101. 
392;  Ex  parte  Lynch,  25  S.  Car.  193.        "^Wyllie  v.  Pollen,  3  De.  G.,  J.  & 

''Wood  V.  Wood,  59  Ark.  441,  28  S.  596;  Atchison,  T.  &  S.  F.  R.  Co. 

L    R.  A.   157,   43  Am.   St.  42 ;  Beck  v.  Benton,  42  Kans.  698,  22  Pac.  698 ; 

V.    Bellamy,    93    N.    Car.    129.      See,  Vietor  v.   Spalding,  199  Mass.  52,  84 

also,    2    Elliott     Gen.     Pr.,     §     473;  N.  E.  1016,  127  Am.  St.  472;  Trentor 

Reynolds  v.  Fleming,  30  Kans.  106,  1  v.  Pothen,  46  Minn.  298,  24  Am.  St. 

Pac.  61,  46  Am.  Rep.  86;  Payton  v.  22Sn;  Melms  v.   Pabst  Brewing  Co., 

McQuown,  97  Ky.  757,  31  S.  W.  874,  93  Wis.  153,  57  Am.  St.  899n. 
17  Ky.  L.  518,  S3  Am.   St.  437n,  31        '» Payton  v.  McQuown,  97  Kv.  757, 

L.  R.  A.  33  and  note;  Bank  v.  Mc-  31  S.  W.  874,  17  Ky.  L.  518,  33 
Ewen    (N.  Car.),  76  S.  E.  222.    But 
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torney,  with  full  authority  in  the  premises,  neglects  to  file  and 
prosecute  a  claim  against  the  estate  of  an  insolvent  debtor,  the 
creditor  cannot  be  excused  for  the  laches  on  account  of  the  failure 
of  his  attorney  to  act."  And  when  an  authorized  attorney  is 
present  in  court  when  an  order  is  made  granting  a  new  trial  as  of 
right,  under  a  statute,  and  fails  to  object,  the  client  affected  there- 
by is  presumed  to  have  consented  to  the  order.^*  Not  only  is  the 
client  deprived  of  any  relief  from  the  injurious  consequences 
naturally  following,  from  the  negligent  or  other  wrongful  con- 
duct of  the  attorney,  but  the  client  may  be  personally  liable  to  any 
third  party  who  sustains  an  injury  which  proximately  results 
therefrom.^' 

§  2860.  Duty  of  attorney  to  client — Confidential  communi- 
cations.— Like  any  other  agent,  an  attorney  owes  certain  gen- 
eral duties  to  his  client,  but  he  also  owes  certain  duties  peculiar 
to  the  particular  relation.  An  attorney  at  law  is  bound  to 
observe  toward  his  principal,  the  client,  the  utmost  good  faith ; 
the  relation  between  them  is  one  of  the  most  sacred  and  con- 
fidential, and  he  must,  therefore,  as  expressed  in  one  of  the 
statutory  provisions,  "maintain  inviolate  the  confidence,  and  at 
every  peril  to  himself,  preserve  the  secrets  of  his  client."^"  He 
cannot,  ordinarily,  be  compelled  to  reveal  his  client's  secrets,  even 
in  a  court  of  justice.  Confidential  communications  should  not  be 
disclosed  except  with  the  consent  of  the  client.*^  Attorneys  who 
betray  confidence  reposed  in  them  and  thereby  injure  their  client 
are  liable  therefor.  After  an  attorney  has  been  retained  in  a  matter 
by  a  client,  he  cannot,  consistently  with  professional  duty,  act  for 

I 

Am.   St.   437n,   31  L.   R.   A.  33,  and  also,  Moore  v.  Horner,  146  Ind.  287, 

note,  in  which  many  other  cases  are  45  N.  E.  341. 

cited    and    reviewed.      But    compare  "'Harvey  v.  Fink,  111   Ind.  249,  12 

Citizens'   Nat.   Bank  v.   Branden,    19  N.  E.  396. 

N.   Dak.  489,   126  N.   W.   102,  27  L.  '"Foster  v.  Wiley,  27  Mich.  244,  15 

R.  A.   (N.  S.)   858,  where  it  is  held  Am.  Rep.  185. 

that   neglect    of   an    attorney   consti-  "  Burns  Ind.  Rev.  Stat.  1901,  §  979, 

tuted   surprise   entitling  the  client  to  clause  5. 

open    a    default.     As    shown    in    the  *"  Weeks   Atty's   at  Law    (■2d   ed.), 

note  to  that  case,  however,  the  weight  §  310.    Jenkinson  v.   State,  S   Blackf. 

of  autliority  is  the  other  way,  at  least  (Ind.)  465;  Bigler  v.  Reyher,  43  Ind. 

where   the   matter   is   not   controlled  112.    I5ut  see  Doherty  v.  O'Callaghan, 

by   statute.  157  Mass.  90,   17  L.   R.  A.   188,  and 

"Leo  V.  Green,  52  N.  J.  Eq.  1.   See  note,  34  Am.  St.  258. 
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the  opposing  party  in  the  same  matter,  or  in  matters  directly  con- 
nected therewith ;  and  this  is  usually  true  where  he  has  been  con- 
sulted even  though  as  yet  there  may  have  been  no  express  formal 
retainer  for  further  services  in  the  matter."  If,  in  the  course  of 
his  employment,  an  attorney  learns  of  defects  in  his  client's  title, 
he  cannot  take  advantage  thereof  to  the  latter's  detriment  without 
laying  himself  liable  to  him."  So,  if  he  attempt  to  represent  con- 
flicting interests,  he  may  render  himself  liable  in  damages  to  one 
and  sometimes  both  of  his  clients.** 

§  2861.  Attorney's  duty  to  exercise  skill  and  care — Lia- 
bility for  negligence.— An  attorney  is  bound  to  exercise  skill 
and  care  in  the  performance  of  his  trust.  He  holds  himself  out 
as  possessing,  to  a  reasonable  extent,  the  knowledge  and  skill  re- 
quired in  the  proper  performance  of  his  professional  duties ;  and 
if  he  does  not  possess  these,  or  fails  to  exercise  ordinary  or  rea- 
sonable skill,  care,  and  diligence,  he  will  be  liable  in  damages,  in  a 
proper  case,  for  any  injury  resulting  to  his  client.*^  He  is  not  lia- 
ble, however,  for  every  mistake  that  may  occur  in  his  practice, 
and  if  he  has  fair  capacities  and  knowledge,  and  employs  a  reason- 
able degree  of  care  and  attention,  he  will  not  be  liable.*^  If  doubt 
exists  as  to  any  legal  proposition,  or  if  well-informed  lawyers 
may  properly  differ  as  to  the  same,  he  will  not  be  held  liable  under 
ordinary  circumstances  for  his  error,  if  such  his  advice  or  act 

'"Wilson    V.    State,    16    Ind.    392;  Fitch  v.  Scott,  34  Am.  Dec.  86.     He 

Price   V.    Grand   Rapids   &c.   R.    Co.,  is   required   to   possess   and  exercise 

18  Ind.  137.   See  also,  Pilling  v.  Ben-  such  knowledge  and  skill  as  are  or- 

son  (R.  I.),  84  Atl.  1005.  dinarily  possessed   and   exercised   by 

"  Cumberland  Coal  &c.  Co.  v.  Sher-  members   of  his  profession,  at  least 

man,    30    Barb.    (N.    Y.)    553;    Gal-  by  those- in  the  locality.     II   Shear- 

braith  v.   Elder,  8  Watts    (Pa.)   81;  man  &  Redf.  Neg.   (5th  ed.),  §  558; 

Ringo  V.  Binns,  10  Pet.  (U.  S.)  269,  Cooley  on  Torts  (3d  ed.),  779;  Hil- 

9  L   ed   420.  legass  v.  Bender,  78  Ind.  225;  Fould 

"See  Donaldson  v.  Haldane,  7  CI.  v.  Falls,  91  Ind.  315;  Kepler  v.  Jes- 

&    F     762.      See,    also,    Taylor    v.  sup,  11  Ind.  App.  241,  2,7  N.  E.  655, 

Blacklow,    3    Scott   614,   3    Bing.   N.  38  N.  E.  826. 

Cas.  235,  32  E.  C.  L.  116;  Arnold  v.  "Cox   v.    Sullivan,   7   Ga.    144,   SO 

Robertson,  3  Daly   (N.  Y.)   298.  Am.  Dec.  386;   Kepler  v.  Jessup,   11 

« Walker   v.    Stevens,   79   111.    193;  Ind.  App.  241,  37  N.  E.  6S5,  38  N.  E. 

Gilbert   v.    Williams,   8   Mass.   51,   S  826;  Watson  v.  Muirhead,  57  Pa.  St. 

Am     Dec.    77;    Von    Wallhoffen    v.  161,  98  Am.  Dec.  213 ;  Tuley  v.  Bar- 

Newcombe,    10   Hun    (N.    Y.)    236;  ton,   79  Va.  387.     See,  also.   Hill  v. 

Harter  v.   Morris,   18  Ohio   St.  492;  Mynatt    (Tenn.),   59    S.   W.    162,   52 

Watson  V.  Muirhead,  57  Pa.  St.  161,  L.    R.    A.   883,    and   numerous   cases 

98  Am.  Dec.  213.     See,  also,  note  to  there  reviewed  in  the  note. 
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should  prove  to  be  as  to  such  matter ;  nor  would  he  be  liable  for 
any  error  of  judgment  as  to  new  and  undecided  points.*'  He 
may  assume  the  law  to  be  correctly  decided  by  the  Supreme  Court 
of  his  own  state,  even  though  such  decisions  be  subsequently  over- 
ruled.** He  must,  however,  know  the  settled  rules  of  pleading 
and  practice,  and  must  use  ordinary  care  in  the  preparation  of  his 
cases  for  trial.*"  In  a  case  in  New  York,  where  a  statute  regu- 
lating proceedings  in  attachment  required  an  affidavit  to  be  filed 
showing  the  existence  of  a  cause  of  action  and  that  the  plaintiff 
was  entitled  to  recover  the  sum  stated  over  and  above  all  counter- 
claims, and  an  attachment  was  dissolved  because  the  affidavit  did 
not  state  the  source  of  affiant's  information,  it  was  held  by  the 
federal  court  that  the  attorney  who  prepared  the  affidavit  was  not 
liable  to  his  client  in  damages  for  the  omission,  the  decisions  of 
the  lower  courts  being  in  conflict  as  to  the  requirement  of  such 
statement  in  the  affidavit,  and  the  Court  of  Appeals  not  having 
passed  upon  the  question.'*''  But  it  is  said  that  an  attorney  must 
keep  pace  with  the  literature  of  the  profession ;  and  if  a  principle 
of  law  has  been  established  by  the  decision  of  a  court  which  has 
been  reported  and  published  a  sufficient  length  of  time  to  have  be- 

"  Stevens   v.   Walker,    SS    III.    ISl;  able    to    secure   a   loan   applied    for, 

Citizens'  Loan  &c.  Assn.  v.  Friedley,  by   one    of    its    shareholders,    and    it 

123  Ind.  143,  23  N.  E.  107S,  7  L,  R.  was    shown    that    the    title    to    such 

A.   669,    18  Am.    St.   320;    Babbitt  v.  real    estate   was    held   by   the   share- 

Bumpus,  75  Mich.  331,  41  N.  W.  417,  holder   and   his    wife    as   tenants   by 

16    Am.    St.    585;    Hill    v.    Mynatt  the    entireties.      The    borrower    died 

(Tenn.),  59  S.  W.   165,  52  L.  R.  A.  before  the  loan  was  repaid,  and  his 

883,  and  note.  wife  successfully  resisted  a  suit   for 

"  Citizens'  Loan  &c.  Assn.  v.  Fried-  the     foreclosure     of     the     mortgage 

ley,    123   Ind.    143,  23   N.    E.    1075,   7  given    to    secure    the    loan,    her    de- 

L.  R.  A.  669,  18  Am.  St.  320;  Marsh  fense  being,  that  she  signed  the  note 

V.  Whitmore,  21   Wall.    (U.   S.)    178,  and   mortgage   merely   as   the   surety 

22    L.    ed.   482.      See,    also,   Hastings  of  her  husband.     The  Supreme  Court 

V.  Hallock,  13  Cal.  203.  decided  that  although,  if  the  rule,  that 

"  Citizens'  Loan  &c.  Assn.  v.  Fried-  in  such  cases  a  mortgage  given  by 
ley,  123  Ind.  143,  23  N.  E.  1075,  7  the  husband  and  wife  was  void  as 
L.  R.  A.  669,  18  Am.  St.  320.  In  re  to  both,  had  been  clearly  established 
Bolton,  9  Beav.  272,  10  Jur.  22.  See,  by  the  decisions  of  the  court  before 
also,  Varnum  v.  Martin,  15  Pick,  the  advice  was  given,  the  attorney 
(Mass.)  440;  Joy  v.  Morgan,  35  would  have  been  liable  for  the  dam- 
Minn.  184,  28  N.  W.  237,  and  note  ages  sustained,  yet  that  as  such  had 
in  52  L.  R.  A.  884  never  been   the   ruling  of  that   court 

°°Ahlhauser  v.  Butler,  57  Fed.  121.  up  to  that  time,  the  mistake  of  such 

So,  in  a  case  in  Indiana,  a  building  and  advice    was    not    such    as    could    be 

loan   association   was   advised   by   its  said  to  have  resulted  only  from  the 

attorney  that  the  title  to  a  parcel  of  want    of    ordinary    knowledge    and 

real    estate    was    perfect    and    avail-  skill,  or  from  the  failure  to  exercise 


39  ATTORNEYS   AT    LAW.  §    3862 

come  known  to  those  who  exercise  reasonable  diligence,  and  such 
attorney  has  failed  to  inform  himself  thereof,  and  his  client  has 
suffered  from  his  ignorance,  he  will  be  liable  for  such  damages  as 
the  client  has  sustained  thereby."  An  attorney  should  also  know 
or  act  in  view  of  the  statutes  of  his  state,  and  the  settled  rules 
of  pleading  and  practice  of  his  court  f^  and  it  has  been  held  that, 
if  he  undertakes  to  sue  out  a  writ  in  a  court  of  peculiar  constitu- 
tion, he  must  ascertain  the  machinery  the  court  has  with  which 
to  carry  out  the  objects  of  the  action."* 

§  2862.  Attorney's  knowledge  and  skill  considered  with 
reference  to  locality. — But  the  skill  and  knowledge  of  an  at- 
torney must  be  considered  with  reference  to  the  locality  in  which 
he  practices,  unless  he  undertakes  that  he  has  knowledge  of  the 
law  of  the  jurisdiction  with  reference  to  which  he  is  engaged  to 
transact  the  business.  Hence  it  has  been  held  that  if  he  should 
fail  to  inform  his  client  that  under  the  law  of  a  foreign  state  a 
building  contract  must  be  registered  in  order  to  be  binding  upon 
the  parties  to  it,  when  the  law  of  that  state  so  requires,  he  will  not 
be  liable  on  account  of  his  ignorance,  although  he  was  employed  to 
draw  a  contract  that  would  in  all  respects  be  binding  on  the  par- 
ties, the  mere  acceptance  of  the  employment  not  being  a  sufficient 
tacit  agreement  that  he  would  draw  the  contract  so  as  to  make  it 
binding  by  the  laws  of  such  foreign  state."*  Indeed  the  principle 
is  carried  even  further,  for  an  attorney  may  not  hold  himself  out 
as  possessing  full  knowledge  and  skill  in  all  branches;  and  the 
litigation,  practice  and  class  of  attorneys  in  the  locality  may  be 
such  that  he  could  not  reasonably  be  expected  to  possess  the 
knowledge  and  skill  in  various  branches  that  might  be  possessed 
by  a  more  favored  class  in  great  commercial  centers  and  the  like. 

reasonable    care   and   caution.      Citi-  °'Cox  v.   Leech,   1   C.   B.    (N.   S.) 

zens'  Loan  &c.  Assn.  v.  Friedley,  123  617.    But  see  Hill  v.  Mynatt  (Tenn.) 

Ind    143,  23  N.  E.   1075,  7  L.  R.  A.  59  S.  W.  163,  52  L.  R.  A.  883. 

669,  18  Am.  St.  320.  "Fenaille  v.  Coudert,  44  N,  J.  L. 

"  Reinhard  on  Agency,  §  419 ;  Good.  286.     So,  it  is  the  duty  of  the  client 

man  v.  Walker,  30  Ala.  482,  68  Am.  to  truly  state  the  facts,  and  an  attor- 

Dec     134;    Citizens'   Loan   &c.  Assn.  ney  is  not  liable  where  he  acts  prop- 

V    Friedley    123   Ind.    143,  23   N.   E.  erly  on  the   facts   as   stated  to  him. 

1075,  7  L.  R.  A.  669,  18  Am.  St.  320.  Lee  v.  Dixon,  3  F.  &  F.  744. 

='Godefroy  v.  Dalton,  6  Bing.  460, 
19  E.  C.  L.  210. 
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§  2863.  Attorney's  liability  for  negligence. — It  is,  in  gen- 
eral, the  duty  of  an  attorney  at  law  to  enter  upon  the  performance 
of  his  undertaking  as  contemplated  by  his  employment,  and  to 
pursue  the  task  diligently  until  completed.  If  an  attorney  who 
has  a  claim  placed  in  his  hands  for  collection  delays  bringing  suit 
beyond  a  reasonable  time,  and  the  claim  is  lost  by  reason  of  such 
negligence  on  his  part,  he  may  be  held  liable  therefor  in  dam- 
ages.^^  But  when  an  attorney  has  obtained  judgment  on  a  claim 
in  favor  of  the  client,  and  sued  out  execution,  he  will  usually  be 
justified  in  ceasing  to  take  further  steps — such  as  additional  exe- 
cutions— whenever  he  is  influenced,  in  good  faith,  by  a  prudent 
regard  for  the  interest  of  his  client,  not  to  pursue  the  matter  fur- 
ther, and  will  not  be  liable,  though  he  has  not  asked  for  further 
instructions,  unless  he  has  disobeyed  the  positive  directions  of 
the  client,  although  as  a  general  rule  it  may  perhaps  be  stated  to 
be  the  duty  of  the  attorney  not  only  to  sue  out  mesne  and  final 
process,  but  subsequent  writs  of  execution,  when  the  first  proves 
inadequate.'"  An  attorney  is  not  bound  to  institute  new  and  col- 
lateral suits,  such  as  actions  against  the  sheriff  or  other  officers 
for  failing  to  do  their  duty,  nor  to  attend  to  the  levy  of  an  execu- 
tion, nor  to  search  for  property  out  of  which  to  make  the  debt, 
as  these  are  the  duties  of  the  sherifT.^'  But  it  has  been  held  that, 
if  there  is  a  forthcoming  bond  with  surety,  it  is  incumbent  upon 
him  to  pursue  such  surety  thereon,  and  he  is  guilty  of  negligence 
for  failing  to  do  so.°^  Where  an  attorney  has  undertaken  on 
behalf  of  a  mortgagee  to  see  that  a  mortgage  is  a  first  lien  on 
the  property  of  the  mortgagor,  he  is  liable  to  such  mortgagee  for 
a  failure  to  use  reasonable  care  and  skill  in  performing  that 
duty  f*  and  in  such  case  it  seems  that  the  mortgagee  need  not  wait 
until  he  has  foreclosed  his  mortgage,  but  may,  if  he  can  establish 
the  injuiy  and  damage,  sue  and  recover  from  the  attorney  the 
difference  between  the  value  of  the  security  contracted  for  and 

"'McArthur    v.  Baker,    7    Ky.  L.        "LaWall   v.    Groman,   180   Pa.    St. 

441.  532,  i7  Atl.  98,  57  Am.  St.  662. 

•^^  Pennington's  Exrs.    v.    Yell,  11         ""  LaWall   v.   Groman,    180    Pa.    St. 

Ark.  212,  52  Am.  Dec.  262.  432,  Z7  Atl.  98,  57  Am.  St.  662. 

"  Pennington's  Exrs.    v.    Yell,  11 

Ark.  212,  52  Am.  Dec.  262. 
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that  actually  received,  the  cause  of  action  being  the  breach  of 
duty,  and  not  the  damages,  which  are  only  an  incident."" 

It  is,  of  course,  the  duty  of  an  attorney  at  law,  in  cases  in  court, 
to  prepare  all  the  pleadings  and  take  all  necessary  steps  in  the 
progress  thereof,  and  for  a  failure  to  discharge  his  duty,  in  whole 
or  in  part,  he  will  be  liable  to  his  client  in  such  damages  as  the 
latter  may  have  sustained."^  It  seems  that  he  is  not  liable,  how- 
ever, for  the  result  of  any  unskilful  pleadings  filed  in  a  case 
by  another  attorney,  and  before  his  connection  with  it."^  He 
is  liable  for  negligence  in  failing  to  make  proper  preparations 
for  the  trial,  such  as  the  summoning  of  witnesses,  and  simi- 
lar duties."'  Like  other  agents  employed  for  the  perform- 
ance of  a  particular  task,  he  may  be  required  to  perform  the 
same  in  person."  But  the  retainer  of  a  member  of  a  legal  firm 
is  equivalent  to  a  retainer  of  all  the  members  thereof,  and,  in  the 
absence  of  anything  to  the  contrary,  any  one  of  such  members 
may  conduct  the  case."°  Whether  an  attorney  has  been  negligent 
in  any  matter  entrusted  to  him  may  be  a  question  of  fact  for  the 
jury,  unless  the  facts  are  undisputed,  in  which  case  it  is  a  question 
of  law  for  the  court.""  The  burden  of  establishing  negligence 
is,  of  course,  on  the  party  asserting  it."^  To  entitle  the  plaintiff 
to  recover,  however,  it  must  be  proved  that  some  injury  has  re- 
sulted to  the  client."^  Thus,  where  an  attorney  had  a  claim  for 
collection,  it  was  held  in  an  action  of  negligence  against  the  attor- 
ney that  the  plaintiff  was  required  to  show,  not  only  that  it  was 
a  valid  debt,  but  that  the  debtor  was  solvent.""  Where  no  injury 
is  shown  proof  of  negligence  will  entitle  the  plaintiff  to  nominal 
damages  only.''"     It  is,  moreover,  the  duty  of  the  client,  in  case 

™See  Hunter  v.  Caldwell,  10  Q.  B.  »"  Hunter  v.  Caldwell,  10  Q.  B.  69; 

69;  Walker  v.  Goodman,  21  Ala.  647.  Gambert  v.  Hart,  44  Gal.  542. 

"Walsh   V.   Shumway,   65   111.   471.  "See   Pennington's    Exrs.  v.   Yell, 

See,  also,  Russel  v.  Palmer,  2  Wils.  11     Ark.    212,    52    Am.     Dec.    262; 

325;    Godefroy  v.  Jay,   7   Bing.  413,  Holmes  v.   Peck,   1   R.   I.  242.     See, 

5  Moore  &  P.  284.  also,     Hubbard     v.     EUithorpe,     135 

■^Lowry   v.    Guilford,    S    C.    &   P.  Iowa  259,   112   N.   W.  796,   124  Am. 

234,    24    E.    C.    L.    542.      See,    also,  St.  271. 

Stephens   v.   White,   2   Wash.    (Va.)  "'Palmer    v.    Ashley,    3    Ark.    75; 

203.  Spiller  v.  Davidson,  4  La.  Ann.  171. 

°=  Mercer  v.  King,  1  F.  &  F.  490.  '"Pennington's    Exrs.    v.    Yell,    11 

"Eggleston  v.  Boardman,  7,1  Mich.  Ark.  212,  52  Am.  Dec.  262. 

14.  '"Nave  v.  Baird,  12  Ind.  318. 

"Eggleston      v.      Boardman,      37 
Mich.   14. 
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of  negligence  by  the  attorney,  to  do  all  he  can  to  avert  the  injury; 
and  hence,  if  a  client  discharge  an  attorney  on  account  of  his  neg- 
ligence, and  the  judgment  taken  by  said  attorney  could  then  be 
collected  by  execution,  it  is  the  client's  duty  to  have  execution 
issued ;  and,  on  failure  to  do  so,  he  cannot  recover  the  damages  ■ 
from  the  attorney  if  the  debt  be  ultimately  lost,  the  attorney  being 
liable  for  nominal  damages  only,  for,  in  that  case,  the  client's 
own  negligence  must  be  regarded  as  the  proximate  cause  of  the 
loss."  So,  where  the  executors  of  a  client  sued  an  attorney  for 
damages  for  improper  advice,  and  the  trial  court  refused  to 
charge  for  the  defendant  that  if  the  jury  believed  the  plaintifif's 
testator  had  acted  from  other  motives  than  the  advice  given  him 
by  the  defendant  then  the  plaintiffs  were  not  entitled  to  recover, 
it  was  held  on  appeal  that  the  refusal  so  to  charge  was  error. ''^ 

§  2864.  Duty  of  attorney  to  obey  instructions. — As  a  gen- 
eral rule,  matters  relating  to  the  cause  of  action  or  subject-matter 
of  the  litigation  are  under  the  exclusive  control  of  the  client,  and 
the  attorney  cannot  ordinarily  compromise,  surrender  or  impair 
the  same;  but  the  proceedings  in  court  relating  to  the  manner  of 
enforcing  the  right  and  the  course  of  proceeding  are  usually 
largely,  if  not  exclusively,  within  the  control  of  the  attorney;  but 
the  line  of  demarcation  is  not  very  exactly  or  clearly  defined, 
and  there  is  some  apparent  conflict  among  the  decided  cases.'" 

■"  Read     v.      Patterson,      11      Lea  client    attempts    to    make    a    settle- 

(Tenn.)  430.  ment    or    the    like,    especially    after 

"Cochrane  v.   Little,   71    Md.   323,  judgment.    See  Weeks  v.  Wayne  Cir- 

18  Atl.   698.     See  Reinhard  Agency,  cuit  Judges,  73  Mich.  256,  41  N.  W. 

§  420.  269;   Coughlin  v.   New  York  &c.   R. 

"See  note  to  Cameron  v.  Boeger,  Co.,  71  N.  Y.  443,  27  Am.  Rep.  75; 

200  111.  84,  65  N.  E.  690,  as  reported  National    Exhibition    Co.    v.    Crane, 

in   93   Am.   St.    165.     Also,   notes   in  167  N.  Y.  505,  60  N.  E,  768;  Illinois 

87  Am.  Dec.  166,  4  L.  R.  A.   (N.  S.)  Cent.  R.  Co.  v.  Wells,  104  Tenn.  706, 

244,  23  L.  R.  A.    (N.  S.)   702,  25  L.  59   S.    W.    1041;    note   to    Hanna   v. 

R.  A.    (N.   S.)    1313.     So,  as  shown  Island  Coal  Co.,  51  Am.  St.  246,  276, 

in  the  same  notes,  especially  the  note  and    note    first    above    referred    to. 

to   the   case   first   above   referred   to.  Compare  Boogren  v.  St.  Paul  City  R. 

courts  have  often   refused  to  recog-  Co.,  97  Minn.  51,   106  N.  W.   104,  3i 

nize    stipulations    on    agreements    of  L.   R.  A.    (N,   S.)    379,  and  note,  as 

a   party   outside   of   court   as   to   the  to   no   lien   usually   existing    or   pre- 

conduct  of  the  proceedings  not  con-  venting   compromise    in    case   of    ac- 

sented  to  by  his  attorney  of  record ;  tion  in  tort  for  personal  injury.    See, 

and  there  are  cases  in  which  the  at-  however,  Miedreich  v.  Rank,  40  Ind. 

torney   has    such    a   lien    or    interest  App.  393,  82  N.  E.   117. 
that  it   will  be   protected   where  the 
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Except  as  to  matters  of  minor  detail,  and  those  things  about 
which  the  attorney  possesses  special  and  technical  information, 
it  is  safer,  at  least,  for  an  attorney  to  follow  the  instructions  of 
his  client,  since  for  failure  to  do  so  he  may  render  himself  liable  to 
the  latter  for  any  damages  sustained  as  a  result  thereof/*  In 
case  of  doubt  it  is  the  duty  of  counsel  to  advise  his  client 
what  he  believes  is  the  best  course  to  pursue ;  and  if  thereupon  the 
client  chooses  to  disregard  the  advice  and  pursue  his  own  course, 
the  attorney  may  safely  follow  the  client's  instructions,  and  it  is 
perhaps  safer  for  him  to  do  so  than  otherwise.'"*  In  many  things 
he  is  bound  at  his  peril  to  obey  implicitly.  Thus,  if  an  attorney  be 
instructed  to  sue  on  a  claim  placed  in  his  hands,  it  has  been  held 
that  it  is  his  duty  to  obey,  and  that  for  a  failure  to  do  so  he  will 
be  liable  for  any  loss  the  client  may  suffer,  without  regard  to 
whether  or  not  the  attorney  acted  in  good  faith  and  did  what  he 
regarded  as  being  for  the  best  interest  of  his  client.''"  But,  in 
the  absence  of  specific  instructions,  the  attorney  has  a  wide  dis- 
cretion, and,  as  a  general  rule,  where  he  acts  in  good  faith  and 
according  to  what  his  best  judgment  dictates  as  the  wisest  course 
to  pursue,  no  Hability  attaches  if  loss  should  ensue.'''' 

§  2865.    Duty  of  attorney  to  account  and  pay  over." — It  is 

the  duty  of  an  attorney  who  has  collected  money  or  received  other 
property  belonging  to  his  client  to  turn  the  same  over  to  him  with- 
out undue  delay.  While  it  is  true  that  the  attorney  will,  generally, 
not  be  liable  to  an  action  for  money  thus  collected  until  after  there 
has  been  a  demand  upon  him  and  he  has  refused  to  pay,''*  yet  if  he 
fails  to  use  due  care  in  preserving  the  money  or  property — as  by 
placing  the  funds  in  an  insolvent  bank,  or  the  like, — the  resulting 
loss  will  be  the  attorney's  and  not  that  of  the  client.'"  There  may 

"Cox    V.    Livingston,    2    Watts    &  "As    to   the    duty   of    keeping   an 

S    (Pa)   103,  37  Am.  Dec.  486;  Read  account,  see  Brigham  v.  Newton,  106 

V.'  Patterson,  11  Lea   (Tenn.)   430.  La.  280,  30  So.  849. 

'"Nave  V.  Baird,  12  Ind.  318.  "  Pierse  v.  Thornton,  44  Ind.  235; 

"Cox    V.    Livingston,    2    Watts    &  Claypool  v.  Gish,  108  Ind.  424,  9  N. 

S.    (Pa.)    103,  37  Am.  Dec.  486.  E.   382;    Beardslee   v.   Boyd,   il  Mo. 

"Pennington's    Exrs.    v.    Yell,    11  180;   People  v.  Brotherson,  36  Barb. 

Ark.  212,  52  Am.  Dec.  362;  Bennett  (N.  Y.)  662. 

v.   Phillips,  57   Iowa   174.    10   N.   W.  ™  Grayson  v.   Wilkinson,   5    Sm.   & 

328;    Webb  v.   White,    18   Tex.   572;  M.   (Miss.)  268.    But  comoare  HiUe- 

Morrill    v.    Graham,    27    Tex.    646;  gass  v.  Bender,  78  Ind.  225. 
note  in  52  L.  R.  A.  883. 


§    2866  AGENCY. 


44 


be  circumstances  under  which  the  necessity  for  a  demand  will  be 
dispensed  with,  as  where  the  attorney  has  failed  within  a  reason- 
able time  to  give  notice  of  the  collection  to  the  client,  or  where  he 
has  shown  a  disposition  to  withhold  the  money.^^  He  should  use 
due  care  and  diligence  in  making  remittances,  as  forwarding  by 
unauthorized  or  unusual  modes  is  at  the  risk  of  the  attorney  ;^^ 
but  he  is  safe  in  remitting  by  the  mode  directed  by  his  client.*^ 
The  client  may  treat  the  attorney's  failure  to  remit  as  a  conver- 
sion and  sue  in  trover,**  or  he  may  sue  ex  contractu,  in  assump- 
gj^_s4a  'p|-|g  jnoney  in  the  hands  of  an  attorney  which  has  been  col- 
lected for  the  client  is  a  trust  fund,  and  must  usually  be  kept  as 
such,  separate  and  apart  from  the  funds  of  the  attorney.  The  stat- 
ute of  limitations  does  not  ordinarily  begin  to  run  in  such  case  un- 
til after  demand  and  refusal,  or  acts  equivalent  thereto.*®  But  if 
the  attorney  denies  his  liability  and  sets  up  a  cross-demand  ex- 
ceeding the  amount  of  the  funds  in  his  hands  this  would  consti- 
tute a  waiver  of  the  demand.**  It  is  held  that  where  an  attorney 
fails  to  notify  his  client  of  the  collection,  suit  may  be  maintained 
by  the  latter  without  a  previous  demand.*^ 

§  2866.  Compensation  of  attorney. — In  the  United  States 
it  is  now  generally  held  that  attorneys  stand  upon  the  same  foot- 
ing as  other  persons  who  render  services,  and  may,  consequently, 
recover  their  fees  on  contracts,  express  or  implied,  the  same  as 
other  agents.**     In  states  in  which  a  license  is  required  to  practice 

"^  Weeks   Attys.   at  Law    (2d   ed.),  458;     Hollenbeck    v.     Stanberry,    38 

§§  308,  309.  Iowa  32S;   Voss  v.  Backop,  5  Kans. 

^^  Grayson   v.    Wilkinson,   S    Sm.   &  59;    Glenn  v.   Cuttle,   2   Grant    (Pa.) 

M.    (Miss.)    268.  273. 

""See    Kimraell   v.    Bittner,    62   Pa.         ""Calvert    v.    Coxe,    1    Gill    (Wd.) 

St.   203.  95 ;  Blair  v.   Columbian   Fireproofing 

"*  Houston  V,  Frazier,  8  Ala.  81.  Co.,    191    Mass.   333,   77   N.    E.   762; 

"a  Black  V.  Riley   (Cal.  App.),   128  Brackett  v.  Sears,  IS  Mich.  244;  De- 

Pac.  764.  troit   v.    Whittemore,   27   Mich.   281; 

"'Roberts  v.  Armstrong's  Admr.,  1  Wilson  v.   Burr,   25  Wend.    (N.   Y.) 

Bush    (Ky.)    263,   89  Am.   Dec.  624;  386;  Fischer-Hansen  v.  Brooklyn  &c. 

Cord  V.  Taylor,  S  Ky.  L.    (abstract)  R.    Co.,    173    N.    Y.    492,    66    N.    E. 

852;  Sneed  v.  Hanly,  Hemp.  (U.  S.)  395;    Ingersoll    v.    Coal    Creek    Coal 

659,    Fed.    Cas.    No.    13136.  Co.,    117   Tenn.    263,   98    S    W     178 

""Walradt  v.  Maynard,  3  Barb.  (N.  119   Am.    St.    1003.    But   see  Bentley 

Y.)     584;    Krause    v.    Dorrance,    10  v.  Fidelity  &c.   Co.,  75  \    J    L    828 

Pa.  St.  462,  51  Am.  Dec.  496.  69  Atl.  202,  127  Am.  St.  837,  in  the 

"  Jett  V.   Hempstead,  25  Ark.  462 ;  note  to  which,  however,  it  is  shown 

Denton  v.  Embury,  10  Ark.  228.  See  that    the    almost    universal    rule    in 

also.   Shepherd  v.   Crawford,  71   Ga.  this  country  is  as  stated  in  the  text. 
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law,  an  attorney  cannot  usually  recover  for  services  until  he  has 
taken  out  such  license.*"  Compensation  may,  of  course,  be  fixed 
by  express  contract,  or  if  not  thus  fixed  the  attorney  may  recover, 
in  a  proper  case,  the  value  of  the  services  upon  a  quantum 
meruit.""  Where  an  agreement  is  for  a  stipulated  fee,  but  the 
attorney  is  discharged  without  fault  of  his  own,  he  is  entitled  at 
least  to  payment  for  the  services  rendered,  if  not  to  the  whole 
fee."  But  if  the  attorney  has  abandoned  his  client's  cause 
without  just  ground  he  cannot  recover  for  services  rendered."" 
In  such  a  case  the  contract  for  the  stipulated  amount  of  the  fee 
may  be  treated  as  rescinded  by  the  client,  and  the  attorney  can 
recover  nothing,  or  at  most  only  as  much  as  the  services  were 
reasonably  worth  under  the  circumstances,  on  the  basis  of  a 
quantum  meruit,  and  ordinarily  there  could  be  no  recovery  at 
all."^  In  case  of  the  death,  insanity  or  other  disability  of  such  at- 
torney before  the  termination  of  the  employment,  his  representa- 
tive may  usually  recover  what  the  attorney  has  earned."*  As 
a  general  rule,  in  the  absence  of  a  specific  agreement  to  the  con- 
trary, an  attorney  who  is  retained  in  a  suit  must  serve  to  the  end 
before  his  right  to  compensation  attaches,  the  contract  being  re- 
garded as  entire  ;"^  but  where  he  withdraws  for  a  justifiable  cause 
he  can  recover  proportionately,  at  least.""  An  attorney  may  also 
recover  from  a  client,  in  a  proper  case,  indemnity  and  the  reason- 
able expenses  to  which  he  has  been  put  by  reason  of  the  litigation, 
the  same  as  other  agents."^     An  attorney  cannot  recover  fees  for 

no  matter  whether  the  lawyer  is  at-  client  may  discharge  where  there  is 

torney,    barrister    or    counsellor    un-  a  contingent   fee,    Louque   v.   Dejan, 

der  the  English  classification.  129  La.  Ann.  519,  56  So.  427,  38  L. 

"Hittson  V.  Browne,  3  Colo.  304;  R.  A.  (N.  S.)  389,  and  note  with  ref- 

Tedrick   v.    Hiner,    61    111.    189.    See  erence   to   other   notes   m   the   same 

also,   Taylor   v.    Crowland   &c.    Coke  series. 

Co.,  10  Exch.  293;  note  in  12  L.  R.  °=  Morgan  v.  Roberts,  38  111.  65. 

A.  (N.  S.)  613.    But  compare  West-  °*  Callahan  v.  Shotwell,  60  Mo.  398. 

cott  V.  Baker  (N.  J.),  85  Atl.  315.  "'Nichols  v.   Scott,   12  Vt.  47.   See 

"Weeks   Attys.   at  Law    (2d   ed.),  Sessions   v.    Palmeter,    75    Hun    (N. 

§  334.                ^  Y.)  268,  58  N.  Y.  St.  289,  26  N.  Y. 

"French  v.   Cunningham,  149  Ind.  S.  1076. 

632,  49  N.  E.  797;   Myers  v.  Crock-  °°  Powers    v.    Manning,    154    Mass. 

ett,  14  Tex.  257.     See  also,  Schein-  370,  28  N.  E.  290,  13  L.  R.  A.  258; 

esohn  v.  Lemonek,  54  Ohio  St.  424,  Tenney  v.  Berger,  93  N.  Y.  524,  45 

95  N.  E.  913,  Ann.  Cas.  1912C.  W,  Am.   Rep.  263. 

and  note.  "Helps  v.   Clayton,   17   C.   B.    (N. 

"Holmes  v.  Evans,  129  N.  Y.  140,  S.)    553;   Vilas  v.   Bundy,    106  Wis. 

29  N.  E.  233.    And  see  as  to  when  168,  81  Mo.  812. 
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an  undertaking  which  was  immoral,  illegal,  or  contrai-y  to  pub- 
lic policy  ;"*  but,  although  there  may  be  some  illegal  provision  in 
the  contract,  this  may  not  always  prevent  a  recovery  for  services 
legally  performed.  Some  decisions  make  a  distinction  between 
cases  where  the  contract  is  to  do  an  unlawful  act  or  for  an  unlaw- 
ful purpose,  and  cases  in  which  there  is  no  such  purpose  and  the 
services  are  not  intrinsically  illegal."'  Attorneys'  fees  are  often 
provided  for  in  notes,  mortgages,  and  the  like.  It  is  generally 
held  that  where  a  mortgage  provides  for  the  payment  of  reason- 
able attorneys'  fees  by  the  mortgagor  to  the  mortgagee,  in  case  of 
foreclosure,  such  provision  is  valid  and  may  be  enforced  in  the 
absence  of  prohibitory  statutes;^  but  this  question,  and  especially 
as  to  whether  such  a  stipulation  may  be  enforced  when  contained 
in  a  note,  is  a  question  as  to  which  the  authorities  are  not  entirely 
harmonious,  although  the  weight  of  authority  is  in  favor  of  the 
validity  of  such  contracts.^  When  the  compensation  of  an  attor- 
ney is  to  be  valued  by  quantum  meruit,  it  is  customary  and  proper 
to  prove  the  value  of  such  services  by  other  attorneys  at  law,  who, 
as  professional  experts,  are  acquainted  with  the  value  of  such 

"  See  Treat  v.  Jones,  28  Conn.  334 ;  See  also,  Farmers'  Nat.  Bank  v.  Mc- 

Barngrover   v.    Pettigrew,    128   Iowa  Call,  25  Okla.  600,   106  Pac.  866,  26 

S33,  104  N.  W.  904,  2  L.  R.  A.  (N.  S.)  L.  R.  A.  (N.  S.)  217,  and  note. 

260,    111   Am.   St.   206;   Gammons   v.  ^Barton  v.  Farmers'  &c.  Bank,  122 

Johnson,  76  Minn.  76,  78  N,  W.  1035 ;  111.    352,    13    N.    E.    503 ;    Dorsey    v. 

Butler  V.  Legro,  62  N.  H.  350,  13  Am.  Wolff,  142  111.  589,  32  N.  E.  495,  18 

St.  573.     Nor,  it  seems,   for  services  L.  R.  A.  428,  34  Am.  St.  99;  Billings- 

that    are   absolutely   useless.     Hill  v.  ley   v.   Dean,    11    Ind.   331;    Smith   v. 

Featherstonhaugh,  7  Bing.  569,  20  E.  Silvers,    32    Ind.    321 ;    Stoneman    v. 

C.  L.  255;  Still  V.  Thomas,  8  Car.  &  Pyle,   35   Ind.   103,  9  Am.   Rep.   637; 

P.    762,    34    E.    C.    L.    762 ;    Hill    v.  Sperry  v.  Horr,  32  Iowa  184 ;  Wilson 

Allen,  2  M.  &  W.  283,  all  of   which  Sewing    Mach.     Co.     v.     Moreno,     6 

are  cited  and  distinguished  in  French  Sawy.    (U.    S.)    35,   4   Fed.   806.    See 

V.   Cunningham,   149  Ind.   632,  49   N.  also,    Hamilton   v.    Fowler,    99    Fed. 

E.    797.     See   note   to   Baringrove   v.  18,  40  C.  C.  A.  47;  Hunter  v.  Clark, 

Pettigrew,  2  L.  R.  A.   (N.  S.)  260.  184  111.  158,  56  N.  E.  297,  75  Am.  St. 

°°  Also,   Davis   v.   Webber,   66  Ark.  160.     On  the  other  hand,  it  has  been 

190,  49  S.  W.  822,  43  L.  R.  A.   196,  decided    that    such    a    stipulation    in 

74    Am.    St.    81 ;    Husband    v.    Cook,  a  note  is  against  public  policy,  usuri- 

24  Ky.  L.  1320,  71  S.  W.  509;  Potter  ous    and    invalid.      Witherspoon    v. 

V.   Ajax    Min.   Co.,   22   Utah   273,   61  Mussellman,   14  Bush.    (Ky.)   214,  29 

Pac.  999.     See  also,   Matter  of   Sny-  Am.     Rep.     404.       To     same     effect, 

der,  190  N.  Y.  66,  82  N.  E.  742,  123  Boozer   v.    Anderson,    42    Ark.    167; 

Am.  St.  533.  Meyer   v.   Webber.   133    Cal.   681,   65 

^Smiley  V.  Meir,  47  Ind.  SS9;  Wal-  Pac.    1110;    Cornish   v.    Woolverton, 

ter   v.   Dickson,   175   Pa.    St.   204,   34  32  Mont.  456,  81  Pac.  4,  108  Am.  St. 

Atl,  646;  Hermes  v.  Vaughn,  3  Tex.  598.     There  are  statutory  provisions 

Civ.    App.   607,   22   S.    W.    189,   817;  in    some    states    regulating   contracts 

Tallman    v.    Truesdell,    3   Wis.    443.  of  this  character.    See  also,  notes  in 
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services.*  But  it  is  held  that,  if  such  services  were  rendered 
under  the  eye  of  the  court,  the  amount  may  be  fixed  by  the 
court  without  hearing  testimony,*  and  that  the  court  has  a  right  to 
judge  of  the  reasonableness  of  an  attorney's  charges  without  ref- 
erence to  the  opinions  of  witnesses."  In  estimating  the  value  of 
the  services,  it  is  proper  for  the  plaintiff  to  prove  his  ability  as  a 
lawyer,  in  order  to  show  the  value  of  the  services."  It  is  also 
proper  to  consider  the  amount  that  was  recovered  in  the  litigation 
as  a  result  of  the  attorney's  services.^  The  amount  in  contro- 
versy, the  ability  of  the  party  to  pay,  and  the  result  of  the  effort, 
are  proper  circumstances  to  consider  in  fixing  the  compensation 
of  an  attorney  in  a  case,^  and  there  are  various  other  matters  that 
may  sometimes  be  considered." 

§  2867.  Attorney's  lien. — An  attorney  has  a  common-law 
lien  on  the  property  and  papers  of  his  client  in  the  hands  of  such 
attorney,  for  his  fees  and  proper  costs  and  disbursements.  There 
are  two  kinds  of  common-law  liens,  namely,  a  general  or  retain- 
ing lien  and  a  particular  or  special  lien.^°  An  attorney  has  a  gen- 
eral lien  upon  the  property  and  effects  of  his  client,  in  his  hands, 
for  any  balance  due  for  any  services  as  such  attorney ;"  and  he 
has  a  particular  lien  on  any  article  of  property  or  money  for 
"labor  bestowed  or  money  expended  in  regard  to  that  particular 

35  L.  R.  A.  536;  26  L.  R.  A.  (N.  S.)  and   note.     See   also,   note   in   22  L. 

217;  1  L.  R.  A.  546,  3  L.  R.  A.  51.  R.  A.    (N.  S.)    776.    The  subject  of 

^  Knight   V.    Russ,   11    Cal.   410,    19  the  illegality  of  contracts  because  of 

Pac.   698;   Blizzard  v.   Applegate,   61  champerty   or   maintenance   has   else- 

Ind.  368;   Stow  v.  Hamlin,   11   How.  where  been   considered.     Vol.   I,   ch. 

Pr.  (N.  Y.)  452;  Vilas  v.  Downer,  21  21,  §§  122-127.    But  see  further  as  to 

Vt.  419.  the  right  of  an  attorney  to   recover 

*Dorsey  v.  Creditors,  5  Mart.   (N.  compensation    in    such    cases   on    the 

S.)     (La.)    399;    Baldwin's    Exr.    v.  quantum  meruit,  note  in  2  L.  R.  A. 

Carleton,  IS  La.  394.  (N.  S.)  261.    See  also,  as  to  contin- 

°  Gaylord's    Trustees   v.    Nelson,   7  gent  or  percentage  fees,  the  notes  in 

Ky.  L.   (abstract)   821.  15  L.  R.  A.  (N,  S.)  729;  27  L.  R.  A. 

» Lungerhausen   v.    Crittenden,    103  (N.  S.)  634,  125  Am.  St.  694;  14  L. 

Mich.   173,  61   N.  W.  270.    See  also,  R.  A.  (N.  S.)  1101. 

Stoddard  v.    Sagal    (Conn.),  85  Atl.  "See   Story   Agency    (9th   ed.),    § 

519.      ■  354;   19  Am.  &  Eng.  Ency.  Law   (2d 

'Berry  v.  Davis,  34  Iowa  594.    See  ed.).  Tit.   "Liens."   Such  special  lien 

also.   Council  v.   Hixon    (Ga.   App.),  is  also  called  a  charging  lien,  and  is 

76  S.  E.  603.  sometimes    referred    to    as   an   equi- 

'  Lombard  v.   Bayard,    1   Wall.   Jr.  table    lien.      See   note    to    Hanna   v. 

(U,  S.)  196,  Fed.  Cas.  No.  8469,  affd.  Island  Coal  Co.,  51  Am.  St.  246. 

9  How.  (U.  S.)  530,  13  L.  ed.  245.  "McDonald   v.    Charleston    &c.   R. 

•  Mellon   v.    Fulton,   22    Okla.   636,  Co.,  93  Tenn.  281,  24  S.  W.  252.     See 

98  Pac.  911,  19  L.  R.  A.  (N.  S.)  960  also,  Frimwell  v.  King,  IS  Sim.  191; 
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property.""  The  particular  or  special  lien  of  an  attorney  attaches 
to  the  fruits  of  a  judgment  or  decree  procured  by  the  services  of 
the  attorney.  It  is  limited  to  the  property  or  thing  as  to  which 
or  in  connection  with  which  the  services  have  been  performed," 
and  in  this  respect  it  differs  from  the  general  lien,  which  attaches 
to  all  such  articles  generally  on  account  of  any  balance  due  the 
attorney  for  professional  services.'*  An  attorney  has  an  equitable 
or  special  lien  on  the  judgment  obtained  by  him  for  his  client, 
but  it  only  extends  to  such  services  as  were  performed  in  the 
particular  suit."  Where  an  attorney  received  from  an  agency 
a  claim  for  collection,  it  was  held  he  could  not  retain  from  the 
proceeds  thereof  the  amount  of  a  debt  owing  to  him  for  other 
services  rendered  such  agency.'"  But  where  an  attorney  ob- 
tained a  money  judgment  for  his  client,  for  damages  caused  by 
the  wrongful  issuing  of  an  injunction,  such  attorney  having  re- 
sisted the  injunction  proceedings  and  rendered  other  services  in 
connection  with  the  establishment  of  his  client's  right,  resulting 
in  such  judgment  for  damages,  it  was  held  that  the  attorney's  lien 
on  the  judgment  covered  his  fees  in  all  the  suits  concerning  the 
same  matter,  all  being  considered  as  parts  of  a  single  litigation, 
although  technically  there  were  several  suits.''  As  a  general 
rule,  however,  the  lien  on  the  judgment  extends  only  to  fees  in 
that  particular  case,  although  there  may  have  been  other  suits 
intimately  connected  therewith.'*  But  it  has  been  held  that  an 
attorney  also  has  an  equitable  lien  on  the  distributive  share  of  an 

Bowling  Green   Sav.   Bank  v.  Todd,  Mach.   Co.   v.   Boutelle,    56   Vt.    570, 

52   N.   Y.   489;    Scott  v.   Darling,  66  48  Am.  Rep.  821. 

Vt.   510,  29  Atl.  993.  "' Mc Williams   v.   Jenkins,    72    Ala. 

"Weeks   Attvs.   at   Law    (2d   ed.),  480;    Mansfield    v.    Dorland,    2    Cal. 

§  369;    Story  Ag.    (9th   ed.),  §   383.  507;  Adams  v.  Fox,  40  Barb.  (N.  Y.) 

See   Finance    Co.    v.    Charleston    &c.  442,  27  How.  Pr.   (N.  Y.)  409,  revd. 

R.   Co.,  52  Fed.  526.  40  N.  Y.  577.     In  many  jurisdictions 

"  In    re    Wilson,    12    Fed.    235,    2  it   is    limited   to   taxable   costs.      See 

Civ.  Proc.  343,  2  McCarty  Civ.  Proc.  note  in  51  Am.  St.  259,  260. 

(N.  Y.)    151;   Sanders  v.  Seelye,  128  "McMath  v.  Mann  Bros.  &c.  Shoe 

111.    631,    21    N.    E.    601;    Butchers'  Co.,   12  Ky.   L.  952,  15  S.  W.  879. 

Union  &c.   Co.   v.   Crescent   City  &c.  "  Butchers'  Union  &c.  Co.  v.  Cres- 

Live  Stock  &c.  Co.,  41  La.  Ann,  355,  cent  City  &c.  Stock  Co.,  41  La.  Ann. 

6  So.  508.  355,  6  So.  508. 

"In  re  H.,  87  N.  Y.  521,  63  How.  "'Massachusetts   &c.   Const.    Co    v 

Pr.   (N.  Y.)   152;  Ward  v.  Craig,  87  Gill's  Creek  Tp.,  48  Fed.   145;   Phil- 

N.   Y.  550.     See  also,  Weid  Sewing  lips  v.    Stagg,  2   Edw.   Ch.    (N.   Y  ) 

108. 
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heir,  for  services  rendered  the  estate."  A  prosecuting  attorney, 
however,  has  no  lien  on  a  judgment  against  a  defaulting  officer 
for  money  due  the  public,  for  public  funds  cannot  be  taken  to  sat- 
isfy the  debts  of  individuals.^"  The  English  practice  of  taxing 
attorney's  fees  as  costs  once  obtained,  and  seems  to  still  obtain 
in  some  of  the  American  states.^^  Where  this  is  the  rule,  the 
attorney's  lien  extends  only  to  fees  and  disbursements  taxable 
as  costs."  But  this  practice  has  been  abandoned  in  nearly  all 
the  states,  and  the  matter  of  liens  for  fees  is  regulated  largely 
by  statutes."  A  general  lien  cannot  be  enforced  by  legal  pro- 
ceedings ;  it  is  a  sort  of  passive  lien,  which  depends  wholly  on  pos- 
session, and  in  this  respect  merely  gives  the  attorney  the  right  to 
retain  the  papers  or  property  until  his  bill  is  paid.^*  As  already 
stated,  in  such  cases  possession  is  indispensable,  and  hence,  when- 
ever it  is  parted  with,  the  lien  ceases.^^  Special  liens  on  judgments, 
however,  may  usually  be  enforced  by  equitable  proceedings,  or,  if 
governed  by  statute,  according  to  the  method  pointed  out  by  the 
statute.-  It  has  been  held  that  an  attorney's  lien  on  a  judgment 
amounts  to  an  equitable  assignment,^"  and  may  be  enforced  by 

"Koons    V.    Beach.    147    Ind.    137,  Civ.  Proc.  343,  2  McCarty  Civ.  Proc. 

45  N.  E.  601,  46  N.  E.  587.   And  one  (N.    Y.)    151;    Brown    v.    Bigley,    3 

employed   in   a   contest  over   the   ap-  Tenn.  Ch.  618 ;  McDonald  v.  Railroad, 

pointment  of   a  guardian  is  held  to  93  Tenn.  281,  24  S.  W.  252.    See  also, 

have     an     equitable     lien    or     claim  as  to  the  rule  in  the  federal  courts, 

against  the  funds  of  the  estate  which  McPherson  v.  Cox,  96  U.  S.  404,  24 

he    succeeded    in    securing    and    pre-  L.   ed.   746. 

serving.    In   re  Deck's   Guardianship        '"Dicas   v.    Stockley,   7    Car.   &   P. 

(Iowa),  139  N.  W.  550.  587;   note  to   Andrew  v.    Morse,   31 

""Wood  v.   State,   125  Ind.  219,  25  Am.   Dec.   759;    Nichols  v.   Pool,  89 

N.  E.  190.  111.  491 ;  Eddinger  v.  Adams,  4  Kulp 

='See  Mansfield  v.  Dorland,  2  Cal.  (Pa.)    401;   Dubois'    Appeal,   38    Pa. 

507;    pcean    Ins.    Co.    v.    Rider,    22  St.  231,  80  Am.  Dec.  478.     If  he  ac- 

Pick.    (Mass.)    210;   Wright  v.   Cob-  cepts  other  security  the  Hen  is  waived 

leigh,  21  N.  H.  339;  Rooney  v.  Sec-  thereby.     See   note   in   31   Am,   Dec. 

ond  Ave.  R.  Co.,  18  N.  Y.  368;  note  759;     Cowell     v.    Simpson,    16    Ves. 

in  51  Am.  St.  259.  Jr.  275.    See  also,  note  in  51  Am.  St. 

"  Massachusetts   &c.   Const.   Co.  v.  271. 
Gill's   Creek  Tp.,  48  Fed.   145 ;   For-        "=  Andrews  v.,  Morse,  12  Conn.  444, 

sythe  v.  Beveridge,  52  111.  268,  4  Am.  31  Am.  Dec.  752;  In  re  Wilson,   12 

Rep.    612;    Miller    v.    Newell,   20    S.  Fed.   235,   2    Civ.    Proc.   343,   2    Mc- 

Car.   123,  47  Am.   Rep.  833.  Carty  Civ.  Proc.  (N.  Y.)  151 ;  Koons 

""See  Reinhard  Agency,  426;  War-  v.  Beach,  147  Ind.  137,  45  N.  E.  601, 

field  v.  Campbell,  38  Ala.  527,  82  Am.  46  N.  E.  587 ;  Weeks  v.  Wayne  Cir- 

Dec    724;  note  in  51  Am.   St.  260.  cuit  Judges,  73  Mich.  256,  41  N.  W. 

^Bozon  v.  BoUand,  4  Mylne  &  C.  269;    Marshall   v.    Meech,   51    N.    Y. 

354;   In   re  Wilson,   12   Fed.  235,  2  140,  10  Am.  Rep.  572. 
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petition  and  reference.^''  The  usual  mode,  however,  at  least  in 
some  jurisdictions,  is  by  execution  for  the  amount  of  the  Hen,^' 
issued  in  the  name  of  the  cHent.^"  An  attorney,  unless  otherwise 
provided  by  statute,  has  no  lien  on  land  which  may  have  been  re- 
covered in  an  action  in  which  he  has  been  retained.^"  Attorney's 
liens  on  judgments  and  the  like,  are  now  largely  regulated  by 
statutes  in  this  country.^'- 

§  2868.  Attorneys  in  fact — Power  of  attorney. — An  attor- 
ney in  fact,''^  in  the  broadest  sense  of  the  term,  may  include  any 
agent  employed  to  act  in  the  place  or  stead  of  another;  but  the 
term  is  generally  employed  as  meaning  one  who  is  authorized  by 
his  principal  for  some  particular  purpose  or  to  do  some  particular 
act.  His  authority  is  usually  conferred  by  a  sealed  instrument 
called  a  "power"  or  "letter  of  attorney."  A  power  of  attorney^^ 
is,  therefore,  an  instrument  by  which  the  authority  of  an  attorney 
in  fact  is  set  forth.  It  is  general  where  the  authority  is  to  act 
generally  in  the  premises,  and  special  when  limited  to  a  particular 
act  or  acts.  No  particular  or  set  form  of  words  or  expression 
is  required.  It  must  be  executed  as  required  by  law,  and  with 
the  necessary  formalities  so  required.^*     It  is  usually  construed 

"Brown  V.  New  York,  11  Hun  (N.  128    Am.    St.    360;    Boogren    v.    St. 

Y  )   21  Paul   City   R.   Co.,  97   Minn.   51,   106 

"■Ackerman  v.  Ackerman,   11  Abb.  N.  W.  104,  3  L.  R.  A.   (N.   S.)   379, 

Pr.    (N.  Y.)   256,  revd.,  14  Abb.  Pr.  and  note,  114  Am.  St.  691. 

(N.    Y.)    229.  "^By   attorney  in    fact   is   meant   a 

^  See   Albert    Palmer    Co.    v.    Van  person  acting  under  a  special  power 

Orden     64    How.    Pr.     (N.    Y.)     79,  created  by  deed.     Porter  v.  Hernman, 

modified  4   Civ.   Proc.  44,  49  N.   Y.  8  Cal.  619.     See  also,  Treat  v.  Tol- 

Super.   Ct.   89.  man,   113  Fed.  892    (distinguishing  it 

'"  Smalley   v.    Clark,   22   Vt.    598.  from   a   warrant  of   attorney)  ;    Hall 

'^Fowler  v.   Lewis'   Admr.,   36  W.  v.  Sawyer,  47  Barb.    (N.  Y.)    116. 

Va.  112,  14  S.  E.  447.     But  see  Smith  "2  Bouv.  Law.  Diet.   (Rawle's  Re- 

V.   Young,  62   111.  210;   Hunt  v.    Mc-  vision)    713,   2  Abb.   Law.   Diet.   297. 

Clanahan,  1  Heisk.   (Tenn.)  503.  See  See  also,  Berkeley  v.  Hardy,  5  B.  & 

note   in    51    Am.     St.    274-281,     for  C.   355,    11   _E.    C.   L.   495;    Cutler   v. 

various    decisions    as    to    when    such  Haven,  8  Pick.    (Mass.)   490. 

liens    exist,    how    they    may    be    ob-  "Denning    v.    Vanduren,    47    Ind. 

tained,   their   effect,   and  the   manner  423,    17    Am.    Rep.    709;    Hunger    v. 

of   enforcing  them  under   such   stat-  Baldridge,  41  Kans.  236,  21  Pac.  159, 

utes,  including,  also,  a  review  of  the  13  Am.   St.  273 ;   Cutler  v.   Haven,   8 

cases    as   to    priority    of    attorneys'  Pick.     (Mass.)    490;    Gage    v.    Gage, 

liens,  when  subject  to  set-off,  and  the  30   N.   H.   420;   Williams   v.    Conger, 

like.      See    also,    Hubbard    v.    Elli-  125  U.   S.  397,  31  L.  ed.  778,  8  Sup. 

thorpe,    135    Iowa    259.    112    N.    W.  Ct.  933.   But  see  as  to  act  thereunder 

796,  124  Am.  St.  271 ;  Harlan  v.  Ben-  not  necessarily  being  void,  Natoon  v. 

nett,    127    Ky.    572,    106    S.    W.   287,  Sherman,  84  111.  263. 
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somewhat  strictly,'^  but  the  intention  of  the  parties  will  ordinar- 
ily be  given  efifect  so  as  to  accomplish  the  object.'"  The  general 
principles  applied  in  other  cases  of  agency  obtain,  and  particular 
consideration  of  them  in  this  connection  is  unnecessary," 

""See   Story  Agency    (9th  ed.),   §§  less,  59  Md.   56;  Holladay  v.  Daily, 

21,  68,  note  to  Thiel  Detective  Assn.  19  Wall.   (U.  S.)  606,  22  L.  ed.  187. 

V.  McClure,  4  L.  R.  A.  (N.  S.)  843;  See    also,    Castle    v.    Bell,    145    Ind. 

Brantley  v.   Southern  Life  Ins.   Co.,  8,  44  N.  K.  2;  Ludwig  v.  Cory,  158 

53  Ala.  554 ;  Cutler  v.  Haven,  8  Pick.  Ind.  582,  64  N.  E.  14. 

(Mass.)   490;  Craighead  v.  Peterson,  '"As    to    necessity    of    notice    of 

72  N.  Y.  279,  28  Am.  Rep.  150.  Com-  revocation,    see    Theis    v.    Durr,    125 

pare,  also,  Trogdon  v.  Williams,  144  Wis.   651,    104   N.   W.   985,    1   L.   R. 

N.  Car.   192,  56  S.  E.  865,   10  L.  R.  A.    (N.   S.)    571,  and  note,  110  Am. 

A.    (N.    S.)    867.     There   is   no   im-  St.   880.     As   to    effect   of  provision 

plied    authority    to    deal    with    and  declaring  it  shall  not  be  revoked  by 

make    conveyances    to    himself.      In  death,   see  Weaver  v.   Richards,   144 

re  Acken,  144  Iowa  519,  123  N.  W.  Mich.  395,   108   N.   W.   382,  6  L.   R. 

187,  Ann.  Cas.  1912A.  1166,  and  note.  A.    (N.   S.)    855    (revoked   anyway). 

See  also,  Piatt  v.  Frances  (Mo.),  152  See  also,  Mills  v.  Smith,  193  Mass.  11, 

S.  W.  332.  78  N.   E.  765,  6  L.  R.  A.   (N.  S.) 

^Hemstreet  v.  Burdick,  90  111.  444;  865  (general  rule  is  that  it  is  re- 
Commonwealth  v.  Hawkins,  83  Ky.  voked  by  death  when  not  coupled 
246,  7  Ky.  L.  238;   Posner  v.  Bay-  with  an  interest). 
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§  2870.  Auctioneers — Definition  and  description. — An  auc- 
tioneer has  been  defined  as  a  person  who  sells  at  auction  ;^  as 
generally  understood  he  is  an  agent  who,  for  a  commission  or 
recompense,  sells  goods  or  other  property  at  auction."  He  is, 
primarily,  the  agent  of  the  owner  of  the  property  which  he  is 
employed  by  the  owner  to  sell,  but  from  the  fall  of  the  hammer, 
when  the  property  is  knocked  down  to  the  highest  bidder,  he  is 
agent  for  both  purchaser  and  seller  at  a  public  sale.^  An  auction, 
in  the  widest  sense  of  the  term,  is  said  to  be  a  sale,  however  con- 
ducted, by  which  a  person  obliges  himself  to  transfer  property  to 
the  highest  bidder  within  the  conditions  of  the  sale ;  it  ordinarily 
denotes  such  a  sale  conducted  in  the  usual  manner.*     The  sale  is 


'Russell  V.  Miner,  61  Barb.  (N. 
Y.)  534,  5  Lans.  (N.  Y.)  537.  See 
also,  Goshen  v.  Kern,  63  Ind.  468,  30 
Am.  Rep.  234. 

'3  Am.  &  Eng.  Ency.  L.  (2d  ed.) 
489;  Story  Ag.  (9th  ed.),  §  27; 
Thomas  v.  Kerr,  3  Bush  (Ky.)  619, 
96  Am.  Dec.  262. 

=  Evans  Pr.  &  Ag.  (2d  ed.),  27, 
143.  See  also,  notes  to  Anderson  v. 
Wisconsin  Cent.  R.  Co.,  131  Am.  St. 
462,  480,  and  Thomas  v.  Kerr,  96 
Am.   Dec.   262,  270.     Compare   Ken- 


nell  V.  Boyer,  144  Iowa  303,  122  N. 
W.  941,  Ann.  Cas.  1912A,  1127. 
This  is  one  of  the  peculiarities  of 
the  relation,  as,  in  accordance  with 
the  general  rule  elsewhere  laid  down, 
an  agent  cannot  act  for  two  prin- 
cipals having  antagonistic  interests 
in  the  matter, 

*Bateman  Auctions  (1st  Am. 
ed.)  1.  Compare  Pike  v.  Land 
Comrs.,  19  Idaho  268,  113  Pac.  447, 
Ann.  Cas.  1912B.  1344. 
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usually  conducted  competitively,  by  public  outcry,  to  the  highest 
bidder.  Hence  an  auction  is  defined  as  a  pubHc  competitive  sale^ 
or  a  public  sale  to  the  highest  bidder."  An  auctioneer  differs 
from  a  broker  in  some  particulars :  A  broker  can  both  buy  and 
sell,  while  an  auctioneer  can  only  sell ;  a  broker  cannot  sell  at  auc- 
tion, as  that  is  not  his  function,  but  that  of  the  auctioneer.  An 
auctioneer  cannot  sell  at  private  sale,  but  a  broker  may.'  In  the 
absence  of  a  statute  to  the  contrary,  any  person  may  be  an  auc- 
tioneer. But  a  state,  in  the  exercise  of  its  police  power,  may  re- 
quire a  license  tax  of  auctioneers,  and  may  also  authorize  munici- 
pal corporations  to  require  such  tax,  as  is  often  done.^ 

§  2871.  Auctioneers  authority. — The  autnority  of  an  auc- 
tioneer from  the  vendor  may  be  conferred,  as  in  the  case  of  any 
other  agency,  by  formal  power  of  attorney,  sealed  or  unsealed, 
by  word  of  mouth,  or  by  implication,"  and  it  is  now  pretty  well 
settled  that  such  authority  even  to  sell  land  may  be  given  verb- 
ally.^" His  authority  may  be  dissolved  or  taken  away  by  the  rev- 
ocation of  either  party  at  any  time  before  the  fall  of  the  ham- 
mer ;^^  and  it  terminates  by  accomplishment  of  the  purpose  when 
the  sale  has  been  completed  and  the  purchase-price  paid.^-  The 
agency  from  the  purchaser  cannot,  perhaps,  be  said  to  arise  or 
be  inferred  from  the  official  position  of  the  auctioneer,  but  is  gen- 
erally shown  by  the  acts  and  conduct  of  the  purchaser  or  bidder 
at  the  auction,  such  as  standing  by  and  bidding,  either  by  means 
of  words  or  by  making  signs  or  responding  to  signs  given  by 
the  auctioneer.^^ 

'Crandall  v.    State.    28    Ohio    St.  La.  Ann.  610,  48  So.  124;  Muffatt  v. 

479  Gott,  74  Mich.  672,  42  N.  W.  149. 

"Russell  V.  Miner,  61  Barb.  (N.  Y.)  "Bateman  Auctions  (1st  Am.  ed.) 

534,  5  Lans.  (N.  Y.)  537.  30. 

'Story  Agency  (9th  ed.),  §  27.  "Reinhard   Agency,    §    426a.      See 

*3  Am   &  Eng.  Ency.  of  Law  (2d  also,  Craig  v.  Godfroy,  1  Cal.  415,  54 

ed  ")   489  ■  note  to  Hager  v.  Walker,  Am.  Dec.  299 ;  McKiernan  v.  Valleau, 

128  Ky    1,  107  S.  W    254,  129  Am.  23  R.  I.  501,  51  Atl.  102. 

St   238   280,  where  the  cases  are  col-  "Mews  v.   Carr,   1   H.  &  N.  484; 

lected  Bartlett  v.   Purnell,  4  A.  &  E.   792; 

'Bateman  Auctions   (1st  Am.  ed.)  Hart  v.  Woods,  7  Blackf.  (Ind.)  568; 

20-23  O'Donnell  v.  Leeman,  43  Maine  158, 

"Doty   V    Wilder,   15    111.    407,  60  69  Am.   Dec.   54;   Johnson  v.   Buck, 

Am.  Dec.  756;  Yourt  v.  Hopkins,  24  35   N.  J.   L.  338,   10  Am.   Rep.  243; 

III.  326.    But  statutes  in  some  juris-  Smith  v.  Jones,  7  Leigh    (Va.)    165, 

dictions  require  authority  to  be  given  30  Am.  Dec.  498. 
in    writing.      Reinach    v.    Jung,    1*22 


2872  AGENCY. 


54 


§  2872.  Statute  of  frauds — Memorandum. — The  seven- 
teenth section  of  the  English  statute  of  frauds  provides  that  "no 
contract  for  the  sale  of  any  goods,  wares  and  merchandise,  for 
the  price  of  ten  pounds  sterling  or  upward,  shall  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the. same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized.""  By  what  is  commonly  known  as  "Lord 
Tenterden's  Act,"^^  it  was  further  provided,  among  other  things, 
that  the  provisions  of  the  seventeenth  section  "shall  extend  to  all 
contracts  for  the  sale  of  goods  of  the  value  of  ten  pounds  sterling 
and  upward,  notwithstanding  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such  con- 
tract be  actually  made,  procured,  or  provided,"  etc. ;  and  it  is  held 
that  the  effect  of  this  supplementary  statute  is  to  substitute  the 
word  "value"  for  the  word  "price"  in  the  seventeenth  section.^" 
The  English  statute  of  frauds  has  been  generally  adopted  by  the 
American  states;  but  some  of  them  fix  different  sums  as  the 
amount  necessary  to  bring  a  contract  within  its  purview.  Auction 
sales  are  included  as  within  the  statute.^^  This  applies  to  sales  of 
land  as  well  as  personal  property.^^  An  auctioneer  cannot  act  as 
such  at  the  sale  of  his  own  property  and  bind  the  purchaser  by 
a  memorandum  without  express  authority;  in  that  case, 
he  would  be  acting  as  agent  for  a  party  to  a  contract  to  which  he 
himself  was  the  adverse  party.^®     So,  it  is  held  that  if  the  seller 

"  29  Charles  II,  ch.  3,  §  17.  Ves.  Jr.  456 ;  People  v.  White,  6  Cal. 

"°9  Geo.  IV,  ch.  14,  §  7.  75;  Ruckle  v.  Barbour,  48  Ind.  274; 

"  Scott  V.  Eastern  Counties  R.  Co.,  Gill    v.    Hewitt,    7    Bush    (Ky.)     10; 

12  M.  Sr  W.  33 ;  Harman  v.  Reeve,  18  Episcopal    Church   v.    Wiley,   2    Hill 

C.  B.  587,  25  L.  J.  C.  P.  257.  Eq.   (S.  Car.)   584,  Riley  Eq.  156,  30 

"Hinde  v.  Whitehouse,  7  East  558;  Am.  Dec.  386. 
Kenworthy  v.  Schoiield,  2  B.  &  C.  "In  Bent  v.  Cobb,  9  Gray  (Mass.) 
945;  2  Kent  Com.  540;  People  v.  397,  69  Am.  Dec.  295,  per  Bigelow, 
White,  6  Cal.  75;  Hadden  v.  John-  J.,  it  is  said:  "The  great  mischief 
son,  7  Ind.  394;  Ruckle  v.  Barbour,  intended  to  be  prevented  by  the 
48  Ind.  274;  Pike  v.  Balch,  38  Maine  statute  would  still  exist,  if  one  party 
302,  61  Am.  Dec.  248;  Morton  v.  to  a  contract  could  make  a  mem- 
Dean,  13  Mete.  (Mass.)  385;  ante,  orandum  of  it  which  could  absolute- 
vol.  2,  §  1342.  ly  bind  the  other.     If  such  were  its 

"Kenworthy  v.   Schofield,  2   B.   &  true    construction,    it    would    be    a 

C.    945;    Buckraaster    v.    Harrop,    13  feeble    security     against     fraud;     or 
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is  present  in  person,  directing  and  controlling  the  sale,  having 
simply  employed  a  crier  to  cry  the  sale  and  knock  the  property  off 
to  the  best  bidder,  the  crier  is  not  an  auctioneer  in  the  regular 
sense  of  the  term,  and  has  no  authority  as  such  to  make  a  binding 
memorandum.^"  The  fact  that  the  vendor  is  the  owner  only 
by  virtue  of  a  trust  deed  or  in  the  capacity  of  trustee  for  an- 
other does  not  change  the  rule  that  he  cannot  be  both  auctioneer 
and  vendor  at  once;  this  would  make  him  at  the  same  time  the 
vendor,  the  auctioneer,  and  the  agent  of  the  purchaser,  which  are 
such  incompatible  positions  that  he  could  not  justly  discharge 
the  duties  of  all  of  them  in  relation  to  the  same  subject-matter.^^ 
So,  it  seems  that  a  guardian,  executor  or  administrator  cannot  act 
as  auctioneer  of  the  property  of  his  cestui  que  trust  and  bind  the 
purchaser  by  a  memorandum  made  at  the  sale,  without  express 
authority  to  do  so.^^  The  rule  applies  that  delegated  authority 
cannot  be  again  delegated  f^  and  where  the  memorandum  is  made 
by  the  auctioneer's  clerk,  unless  the  purchaser  assents  to  such  act 
of  the  clerk,  he  may  not  be  bound  by  it.  But  the  assent  may  be 
shown  by  circumstantial  evidence ;  and  if  the  memorandum  is 
made  by  such  clerk,  at  the  time  of  the  sale,  in  the  presence  of  the 
purchaser  and  auctioneer,  it  is  sufficient  to  satisfy  the  statute.^* 
The  memorandum  should  contain  the  names  of  the  parties,  the 
articles  sold,  the  price,  terms  of  sale,  and  promise  of  the  party 
to  be  charged.^'^    Although  auctioneers  usually  keep  a  salesbook 

rather  it  would  open  a  door  for  its  son,  having  no  motive  to  misstate  the 

easy    commission.      A    vendor    could  bargain,   and   entitled   equally  to  the 

fasten  his  own  terms  on  his  vendee,  confidence  of  both  parties.     But  this 

If  it  was  a  written  contract  binding  reason  fails  when  he  is  the  party  to 

on  the  purchaser,  he  could  not  show  the  contract  and  the  party  in  interest 

by  parol  evidence  that  the  terms  of  also." 

the  bargain  were  incorrectly  or  im-  "Buckmaster   v.    Harrop,    13   Ves. 

perfectly  stated.     He  could  not  vary  Jr.   456;    Adams   v.    Scales    1   Baxt. 

or  alter  it  by  the  testimony  of  those  (Tenn.)  2i7,  25  Am.  Rep.  772. 

present    at   the    sale.     The   publicity  "^^Tull  v.   David,   45    Mo.   444,    100 

of  a  sale  by  auction  would  be  no  safe-  Am    Dec.  385. 

guardagainstafalse  statement  of  the  ==  See     Bent     v      Cobb,     9     Gray 

terms   of   sale   made   in  the   written  (Mass.)   397    69  Am^  Dec.  295;  TuU 

memorandum  signed  by  a  party  act-  v    David,  45  Mo.  444,  100  Am.  Dec. 

ing   in   the   double   capacity   of   auc-  385.                                   ,-,  ^   ^         as 

tioneer  and  vendor.     The  chief  rea-  ^Bateman  Auctions   (1st  Am.  ed.) 

son  in  support  of  the  rule,  that  an  29. 

auctioneer   acting  solely  as  such,  may  /'Doty  v.   Wilder,    15   111.   407    60 

be  the  agent  of  both  parties,  to  bind  Am.    Dec.    756;    Smith    v    Jones     7 

them  by  his  memorandum,  is  that  he  Le^gh  (Va.)   165;  30  Am.  Dec^  498 

is  supposed  to  be  a  disinterested  per-  »» See   McMuUen  v.   Helberg,  6  L. 
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in  which  such  memoranda  are  entered,^^  the  memorandum  need 
not  necessarily  be  kept  in  one  paper  or  book,  but  may,  if  pro- 
perly connected,  be  contained  in  two  or  more  such  papers,  al- 
though parol  evidence  is  not  admissible  to  show  the  connec- 
tion." The  memorandum  must  be  made,  to  satisfy  the  statute, 
contemporaneously  with  the  sale;  that  is,  before  the  proceedings 
end.^*  The  reason  for  the  rule  seems  to  be  that  the  bidder, 
when  the  article  is  knocked  down  to  him,  calls  on  the  auctioneer 
or  clerk  to  put  his  name  down  as  the  purchaser ;  and  when  this  is 
done  in  his  presence,  it  is  presumed  to  be  done  with  his  consent, 
and  there  is  but  little  danger  of  fraud  or  mistake;  whereas,  if  the 
auctioneer  or  other  person  were  permitted  to  make  the  entry 
afterward,  there  might  be  danger  of  substituting  other  purchasers 
for  the  real  ones,  and  upon  different  terms,  thus  defeating  rights 
already  vested  and  imposing  liabilities  never  contracted. ^° 

§  2873.  Conduct  of  auction  sale. — As  already  stated,  an 
auctioneer  cannot,  as  a  general  rule,  sell  his  own  property  at 
auction,  and  bind  the  purchaser  by  the  memorandum,  at  least 
unless  notice  of  the  ownership  has  been  publicly  given  by  him 
at  the  sale.^"  It  sometimes  happens  that  the  vendor  is  obliged  to 
reoffer  the  property  for  sale,  where  the  former  bidder  has  failed 
to  comply  with  the  conditions  or  to  make  good  his  bid.     In  the 

R.   Ir.  Eq.   463;   Lewis  v.   Wells,  50  See   also,   White   v.   Dalilquist   Mfg. 

Ala.    198;    Ridgway    v.    Ingram,    50  Co.,    179   Mass.   427,  60   N.    E.    791; 

Ind.    145,    19   Am.    Rep.   706;    Norris  Schmidt    v.    Quinzel,    55    N.    J.    Eq. 

V.  Blair,  39  Ind,  90,  10  Am.  Rep.  135 ;  792,  38  Atl.  665. 

Wilstach  V.  Hayd,  122  Ind.  574,  23  N,  "^  Per    Staples,    J.,    in    Walker    v. 

E.    963;    O'Donnell    v.    Leeraan,    43  Herring,  21  Grat.    (Va.)   678,  8  Am. 

Maine  158,  69  Am.  Dec.  54;  ^Morton  Rep.  616.    But  where  a  pencil  mem- 

V.  Dean,  13  Met.   (Mass.)   385;  Dur-  orandum  was  made  at  the  time,  and 

ham  V.  Hartman,  153  Mo.  625,  55  S.  entered  in  the  auctioneer's '  salebook 

W.  233,  77  Am.   St.  741 ;   Cherry  v.  as   soon  as  possible  thereafter,  such 

Long,  Phil.  (Eq.)    (N.'  Car.)  466.   As  entry    was    regarded    as    an    original 

to  what  constitutes  a  sufficient  mem-  one  and  sufficient.     Episcopal  Church 

orandum    of    the    sale    of    land,    see  v.   Wiley,  2  Hill  Eq.    (S.   Car.)    584, 

McBrayer  v.   Cohen,  92   Ky.  479,  13  Riley  Eq.  156,  30  Am.  Dec.  386.  See 

Ky.  L.  667,  18  S.  W.  123.  also.  Gill  v.  Bicknell,  2  Cush.  (Mass.) 

^"Bateman  Auctions   (1st  Am.  ed.)  355;    McComb   v.   Wright,   4   Johns. 

159.     See  Doty  v.  Wilder,  15  111.  407,  Ch.    (N.   Y.)    659. 

60   Am.   Dec.    756.  ™  See  also,  as  to  auctioneer  bidding 

"Bateman  Auctions   (1st  Am.  ed.)  for  himself,  Randall  v.  Lautenberger 

157;   Johnson   v.   Buck,   35   N.   J.  L.  16  R.   I,   158,   13  Atl.   100;   Brock  v. 

338,   10  Am.  Rep.  243.  Rice,  27  Grat.    (Va.)   812. 

"  Horton  v.  McCarty,  S3  Maine  394. 
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Conduct  of  such  a  resale,  it  sometimes  becomes  a  question  whether 
the  vendor  may  become  the  purchaser  of  the  property.  In  a  late 
New  York  case"  a  majority  of  the  court  held  that,  in  such  a  case. 


^Ackerman  v.  Rubens,  167  N. 
Y.  405,  60  N.  E.  750,  S3  L.  R.  A. 
867,  82  Am.  St.  728.  In  the  major- 
ity opinion  it  is  said:  "While  the 
courts  below  recognized  this  rule  they 
did  not  apply  it,  for  they  held  that 
the  sale  at  auction  was  no  sale  at  all, 
because  a  man  cannot  sell  to  him- 
self. This  would  be  true  of  an  at- 
tempt to  make  a  private  sale  to 
one's  self,  but  it  is  not  true  of  a 
sale  at  public  auction,  fairly  con- 
ducted by  a  licensed  auctioneer,  and 
made  at  a  reasonable  time  and  place, 
after  adequate  opportunity  to  see  the 
property,  due  advertisement  to  the 
public  and  personal  notice  to  the 
vendee,  when  the  real  purpose  is  to 
ascertain  the  value  of  the  property. 
The  law  is  satisfied  with  a  fair  sale, 
made  in  good  faith,  according  to  es- 
tablished business  methods,  with  no 
attempt  to  take  advantage  of  the 
vendee.  *  *  *  The  primary  object  of 
the  sale  was  not  to  pass  title  from  the 
vendor,  but  to  lessen  the  loss  of  the 
vendee.  The  subject  of  the  sale  had 
no  market  value,  and  the  amount  for 
which  it  could  be  sold  depended 
largely  upon  taste  and  fancy.  A 
public  competitive  sale  by  outcry  to 
the  highest  bidder,  duly  advertised 
and  made  upon  notice  to  the  vendee, 
is  a  safer  method  of  measuring  the 
damages  than  a  sale  by  private  ne- 
gotiation, which  has  been  held  suffi- 
cient. (Van  Brocklen  v.  Smeallie,  140 
N.  Y.  70  [35  N.  E.  415]).  A  fair 
public  sale,  in  the  absence  of  other 
evidence,  is  competent  evidence  of 
value.  The  plaintiff  did  not  conduct 
the  sale  himself,  but  placed  the  yacht 
in  the  hands  of  a  pubhc  auctioneer 
for  sale  without  reservation,  on  ac- 
count of  whom  it  might  concern. 
While  the  auctioneer  was  his  agent 
he  could  not  lawfully  control  him  so 
as  to  prevent  an  honest  sale.  The 
defendant  had  notice  and  an  oppor- 
tunity to  protect  himself,  yet  he 
asked  for  no  postponement,  made  no 
request,  gave  no  instructions,  and 
did  not  even  appear  at  the  sale.  If 
the    plaintiff's    agent    had    refrained 


from  bidding,  the  property  would 
have  gone  to  a'  stranger  for  a  less 
3um  than  it  finally  brought,  and  yet, 
in  that  event,  even  according  to  the 
defendant's  theory,  the  sale  would 
have  been  valid.  The  fact  that  the 
plaintiff  outbid  all  competitors  did 
not  render  the  sale  invalid,  for  he 
had  a  right  to  bid,  provided  he  took 
no  advantage  by  trying  to  prevent 
others  from  bidding  or  by  disre- 
■garding  any  reasonable  request  of 
the  defendant,  or  in  any  other  way. 
*  *  *  The  object  of  the  sale  was 
to  measure  the  damages  caused  by 
the  default  of  the  defendant,  and 
they  were  diminished  instead  of  be- 
ing increased  by  the  action  of  the 
plaintiff.  We  forbear  further  dis- 
cussion, because  the  question  is  no 
longer  open  in  this  court,  as  it  was 
involved  in  a  case  recently  decided 
by  us  upon  careful  consideration 
after  full  discussion  by  counsel. 
(Moore  v.  Potter,  155  N.  Y.  481 
[50  N.  E.  271,  63  Am.  St.  692]).  In 
that  case,  as  in  this,  the  property  was 
sold  at  auction  to  a  representative 
of  the  vendor,  and  the  point  was  dis- 
tinctly made  on  the  argument  before 
us  that  as  the  vendor  was  the  real 
purchaser,  'the  sale  was  colorable 
only  and  absolutely  without  effect 
upon  the  rights  of  the  parties.' 
While  we  did  not  discuss  the  ques- 
tion in  our  opinion,  it  was  neces- 
sarily involved,  was  passed  upon  in 
consultation  and  decided.  Both  upon 
principle  and  authority  we  think  that 
the  amount  for  which  the  yacht  was 
struck  off  to  the  vendor  at  an  auc- 
tion sale  fairly  conducted,  upon  no- 
tice to  the  vendee,  with  no  suspicion 
of  fraud  or  undue  advantage,  was 
lawful  evidence  of  the  value  of  the 
yacht  and  presented  a  case  for  the 
consideration  of  the  jury."  Three 
judges  dissented  on  the  ground  that 
the  vendor  could  not  sell  to  himself. 
"Selling  as  agent,"  said  Judge 
Haight,  "he  cannot  sell  to  himself. 
Selling  involves  contracting  and  a 
person  cannot  contract  with  himself 
and     bind     others     thjreby.     If     he 
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if  the  sale  was  fairly  conducted,  and  due  notice  thereof  given, 
with  an  opportunity  for  inspection  of  the  property,  the  sale  would 
be  valid.  Auction  sales  should  be  open  to  full  competition;  and 
bids  made  in  good  faith  by  responsible  parties  should  be  accepted, 
as  otherwise  the  auctioneer  might  subject  himself  to  the  imputa- 
tion of  fraud,  for  which  he  would  be  liable  in  damages.  But  he 
is  not  compelled  to  receive  a  bid  from  one  whom  he  knows,  or  in 
good  faith  believes,  to  be  irresponsible.^^  He  may,  for  that  rea- 
son, reject  the  bids  of  infants,  lunatics,  drunkards  and  others 
under  disability.  An  auctioneer  should  not  become  a  bidder  for 
others,  as  that  would  place  him  in  the  attitude  of  acting  as  agent 
for  one  whose  interest  is  adverse  to  that  of  the  seller,  and,  be- 
sides, would  introduce  into  the  transaction  circumstances  of  sus- 
picion which  would  tend  to  throw  doubts  upon  its  fairness.''^ 

§  2874.  Conduct  of  sale — Chilling  bids — Puffing  and  by- 
bidding. — It  is  the  duty  of  the  auctioneer  to  conduct  the  sale 
in  an  open  manner,  with  fidelity  to  the  seller  and  fairness  to  bid- 
ders. He  has  no  right  to  employ  by-bidders  simply  to  "puff" 
the  property  without  the  intention  of  buying  it,  and  neither,  as  a 
rule,  has  the  vendor,  such  an  act  being  a  fraud  upon  every 
genuine  bidder,  for  which  he  may  avoid  the  sale.^*  But  by- 
bidding  or  "puffing"  will  not  always  avoid  a  sale,  especially  if  the 
bid  be  a  fair  one  and  it  be  not  the  intention  to  enhance  the  price 
unreasonably.'^    At  common  law,  "puffing"  would  avoid  an  auc- 

could    sell    to    himself    publicly    he  "'See  Randall  v.   Lantenberger,   16 

could  privately,   and  thus  be  able  to  R.    I.    158,    13    Atl.    100;    Veazie    v. 

perpetrate    a    fraud    or    an    injustice  Williams,   8   How.    (U.    S.)    134,    12 

which  might  be  difficult  to  detect  or  L.  ed.   1018;  Brock  v.  Rice,  27  Grat. 

prove.     (Van    Brocklen    v.    Smeallie,  (Va.)    812.      But   compare    Flannery 

140   N.    Y.   70,    75    [35    N.    E.   415] ;  v.  Jones,  180  Pa.  St.  338,  36  Atl.  856, 

Pollen  V.  Le  Roy,  30  N.  Y.  549,  557;  57  Am.   St.  648;   Scott  v.   Mann,  36 

Dustan  v.   McAndrew,  44   N.   Y.   78  Tex.  157. 

[72];   Hayden   v.   Demets,  S3   N.   Y.  "Curtis    v.    Aspinwall,    114    Mass. 

426;  Bain  v.  Brown,  56  N.  Y.  285.)  187,    19   Am.   Rep.   332;    Springer   v. 

*    *    *    In    this    case   the    sale   was  Kleinsorge,    83    Mo.    152;    Towle    v. 

made  by  the  seller  to  himself.   It  was  Leavitt,  23   N.   H.  360,  55   Am.   Dec. 

made  through  the  agency  of  an  auc-  195;   Walsh  v.   Barton,   24   Ohio   St. 

tioneer  it  is  true,  but  the  auctioneer  28;  Davis  v.  Petway,  3  Head  (Tenn.) 

was   his   agent   and   represented   him  ddl ,  75  Am.  Dec.  789;  Veazie  v.  Wil- 

in  the  transaction."  Hams,  8  How.   (U.  S.)   134,  12  L.  ed 

==  Holder  v.   Jackson,   11   U.   C.   C,  1018;    Peck  v.   List,  23  W.  Va.  338, 

P.    543;    Hobbs    v.    Beavers,    2    Ind.  48   Am.    Rep.   398,   note   in   131   Am. 

142,   52  Am.   Dec.   500 :    In   re   Mur-  St.  488. 

dock's  Case,  2  Bland    (Md.).  461,  20  '"McMillan  v.   H:arris,   110   Ga    72, 

Am.  Dec.  381.  '  35  S.  E.  334,  48  L.  R.  A.  345,  78  Am. 
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tion  sale,  at  the  option  of  the  bidder,  unless  notice  was  given.^' 
Another  thing  which  will  make  an  auction  sale  voidable  is  what 
is  known  as  "chilling,"  or  abstaining  from  bidding,  as  the  result 
of  an  agreement  between  two  or  more  persons  interested  in  hav- 
ing the  property  sell  at  a  low  price  not  to  bid  against  each  other, 
and  thus  to  stifle  competition.^'  But  not  every  combination,  under- 
standing, or  agreement  to  abstain  from  bidding  will  necessarily 
render  the  sale  voidable ;  a  number  of  interested  parties  may  agree 
that  one  of  them  shall  bid  for  the  benefit  of  all,  and  the  agreement 
is  not  illegal  unless  its  purpose  be  to  prevent  competition.^*  Where- 
an  auctioneer  discourages  bidding  so  as  to  be  able  to  secure  the 
property  himself,  at  a  low  value,  it  is  such  a  fraud  as  will  vitiate 
the  sale.""  Every  sale  at  auction,  unless  notice  be  given  to  the  con- 
trary, means  competition;  and  an  agreement  to  run  up  the  price 
unduly,  on  the  one  hand,  by  means  of  by-bidding,  or  to  stifle  com- 
petition, on  the  other,  is  regarded  as  evidence  of  a  fraud,  and  may 
avoid  the  sale  at  the  option  of  the  injured  party.^"  Fraud,  how- 
ever, is  a  question  of  fact  for  the  jury ;  and  whether  the  intention 
was  unduly  to  "puff"  or  to  stifle  competition,  so  as  to  amount  to 
fraud,  must  usually  be  left  to  them  to  determine.*^  Of  course, 
fraud  on  the  part  of  the  auctioneer,  in  whatever  manner  it  may 
be  accomplished,  will  render  the  sale  voidable  on  the  part  of  the 
vendor  who  is  injured  thereby.*^   And  so,  where  an  auctioneer, 

St.  93    (containing  an    elaborate  re-  Ensign,  122  N.  Y.  144,  25  N.  E.  306, 

view  of  the  English  and  other  cases,  9  L.  R.  A.  731;  Goode  v.  Hawkins, 

as  to   what   is-  such   puffing   as   will  2    Dev.    Eq.    (N.    Car.)    393.      See, 

vitiate  or  render  the  sale  voidable) ;  also,    Kearney  v.    Taylor,    IS    How. 

Latham's    Exrs.    v.    Morrow,    6    B.  (U.  S.)  494,  14  L.  ed.  787. 

Mon.    (Ky.)    630;   Davis  v.    Petway,  °°Brotherline    v.    Swires,    48    Pa. 

3   Head    (Tenn.)    667,   7S   Am.   Dec.  St.  68. 

789;  Reynolds  v.  Dechauras,  24  Tex.  "Darst    v.    Thomas,    87    111.    222. 

174,  76  Am.  Dec.  101.  See   Smith  v.   Greenlee,  2  Dev.   Eq. 

'"Towle  V.   Leavitt,  23   N.  H.  360,  (N.    Car.)    126,    18    Am.    Dec.    564; 

55  Am.  Dec.   195;  Hartwell  v.   Gur-  Veazie  v.  Williams,  8  How.   (U.  S.) 

ney,  16  R.  I.  78,  13  Atl.  113.  134,  12  L.  ed.  1018. 

"Hunter  v.  Pfeiffer,  108  Ind.  197,  "Pike  v.  Balch,  38  Maine  302,  61 

9  N.  E.  124 ;  Pike  v.  Balch,  38  Maine  Am.   Dec.    248 ;    Hopkins  v.    Ensign, 

302,   61    Am.    Dec.   248;    Phippen   v.  122  N.  Y.   144,  25  N.   E.  306;   Coxe 

Stickney,     3     Mete.      (Mass.)     384;  v.    Gibson,   27   Pa.    St.    160,   67   Am. 

Fletcher   v.    Johnson,    139    Mich.   51,  Dec.  454;     Allen    v.     Stephanus,    18 

102  N.  W.  278,  111  Am.  St.  401.  Tex.  658. 

=' Jenkins  v.  Frink,  30  Gal.  586,  89  "Brock   v.    Rice,   27    Grat.    (Va.) 

Am.    Dec.    34;    Hunt   v.    Elliott,    80  812;    Myers    v.    Sanders'    Heirs,    7 

Ind.   245,   41    Am.    Rep.   794;    Stoute  Dana  (Ky.)  506. 
V.   Voorhies,  4  La.   392;   Hopkins  v. 
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who  saw  a  bidder  approaching,  at  once  knocked  down  the  prop- 
erty to  his  brother,  on  a  bid  that  was  far  less  than  the  real  value 
thereof,  in  order  to  prevent  competition,  it  was  held  that  the 
owner  of  the  property  could  avoid  the  sale.*^  But  a  vendor  who 
has  employed  "puffers"  cannot  himself  avoid  the  sale  on  that 
account,  as  that  would  be  taking  advantage  of  his  own  wrong." 

§  2875.  When  contract  is  made — Acceptance  of  bid. — It  is 
said  that  three  things  are  necessary  to  complete  an  auction  sale. 
"There  must  be  a  bidder,  the  property  must  be  'struck  off'  or 
'knocked  down,'  and  the  person  to  whom  it  is  struck  off  must 
complete  his  purchase  by  complying  with  the  terms  of  the  sale."*^ 
But  the  third  thing  above  stated  is  not  essential  to  make  a  binding 
contract  creating  certain  rights  and  liabilities.  There  is  some 
conflict  among  the  authorities,  and  a  few  of  them,  especially  the 
English  cases,  seem  to  take  the  view  that  a  binding  contract  exists 
as  soon  as  a  bid  is  made  in  compliance  with  the  conditions  of  the 
offer ;''°  but  the  weight  of  authority  is  to  the  effect  that  until  the 
bid  is  accepted,  which  is  usually  done  by  the  fall  of  the  hammer 
or  verbal  announcement  by  the  auctioneer,  or  both,  there  is  no 
complete  contract,  and  either  the  bidder  or  the  purchaser  may 
withdraw  his  offer.*^ 

§  2876.  Nature  of  contract — Separately  accepted  bids. — 
The  question  has  sometimes  arisen  as  to  whether  the  purchase 
of  articles  at  an  auction,  on  different  bids,  but  which  are  delivered 

"Jackson  v.  Crafts,  18  Johns.  (N.  Cent.  R.  Co.,  107  Minn.  296,  120  N. 

Y.)  110.  W.  39,  20  L.  R.  A.  (N.  S.)  1133,  131 

Small  V.   Boudinot,  9  N.   J.   Eq.  Am.    St.   462,   where   the   authorities 

381 ;  Reinhard  Agency,  §  428.  are    thoroughly    reviewed.      Among 

"  Sherwood   v.   Reade,  7  Hill    (N.  the  cases  to  the  same  effect  are  Hi- 

Y.)    431.  hernia  Sav.  &c.   Soc.  v.   Behnke,  121 

"See   Warlow   v.   Harrison,    1   El.  Cal.    339,    S3    Pac.    812;    Dunham   v. 

&   El.   309,  28  L.   J.   Q.  B.    (N.   S.)  Hartman,  153  Mo.  625,  55  S.  W.  233, 

18;  McAlpine  v.  Young,  2  Ch.  Cham.  11   Am.    St.   741;    Fisher   v.    Seltzer, 

(Ont.)     8S;     Miller    v.    Baynard,    2  23    Pa.    St.   308,   62   Am,    Dec.   335; 

Houst.   (Del.)   559,  83  Am.  Dec.  168;  Blossom  v.  Milwaukee  &c.  R.  Co.,  3 

Hartwell  v.   Gurney,   16  R.  I.  78,   13  Wall,   (U.  S.)   196,  18  L.  ed,  43;  see, 

Atl,    113.    But   see   where   there   are  also,   Payne   v.    Cove,   3   T.    R.    148; 

conditions,     McManus    v.    Fortescue  Warehime    v.    Graf,    83    Md.   98,    34 

(1907),  2  K.  B,  1,  76  L.  J.  K.  B.  393,  Atl,    364;    McPherson    Bros,    Co.    v, 

96  L,  T.  (N,  S,)  444.  Okanogan  County,  45  Wash.  285,  88 

"  This    is    clearly    laid    down    and  Pac.  199,  9  L.  R.  A.   (N.  S.)  748. 
decided    in    Anderson    v.    Wisconsin 
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at  the  same  time,  constitutes  but  a  single  sale,  or  more  than  one, 
and  this  is  a  question  in  regard  to  which  the  English  and  Ameri- 
can courts  differ.  Cases  in  England  hold  that  the  making  and  ac- 
ceptance of  each  bid  should  be  regarded  as  constituting  a  separate 
contract;**  unless,  indeed,  the  several  articles  purchased  are  so 
related  that  one  article  cannot  be  used  or  enjoyed  without  the 
others,  in  which  case  only  may  the  purchasing  of  the  several 
articles  constitute  but  a  single  contract.*"  But  in  the  United 
States  it  is  held  that  if  one  person  obtains  a  number  of  articles 
as  the  result  of  separate  bids,  all  the  purchases  together  constitute 
but  one  sale  f  and  one  of  the  courts  has  stated  the  prevailing  rule 
in  the  following  words :  "When  the  purchase  is  made  at  an 
auction  sale  of  goods,  at  one  and  the  .same  time,  and  from  the 
same  vendor,  although  the  articles  purchased  are  numerous,  and 
are  struck  off  separately  at  separate  and  distinct  prices,  the  whole 
constitutes  but  one  entire  contract;  and  the  prices  of  the  different 
articles  fixed  on  are  but  part  and  parcel  of  it."°^ 

§  2877.    Rights,  liabilities  and  remedies  of  buyer  and  seller. 

— As  a  general  rule  a  purchaser  of  property  at  auction  sale  has 
the  right  to  the  possession  of  the  same  as  soon  as  he  has  complied 
with  the  terms  of  the  sale,  the  title  vesting  in  the  bidder  at  once, 
on  being  adjudicated  to  him ;"  hence,  if  property  so  purchased  is 
destroyed  by  fire,  before  it  is  removed  by  the  purchaser,  it  will  be 
at  his  loss.**^  But  the  terms  and  conditions  of  a  sale  subject 
thereto  must  be  complied  with,  and  as  long  as  the  conditions 
remain  unfulfilled,  the  purchaser  has  no  right  to  the  possession  of 
the  property;  nor  does  the  title  ordinarily  pass  and  vest  in  the 

.     "Emmerson    v.    Heelis,    2    Taunt.  Hampton,  2  Watts.  &  S.   (Pa.)   377, 

38;  Roots  v.  Dormer,  4  B.  &  Ad.  77,  37  Am.  Dec.  Sll. 

24  E    C    L   43.  °^  Succession     of     Boudousquie,     9 

"Chambers  v.  Griffiths,  1  Esp.  150;  Rob.    (La.)   405;   Municipality  No.  1 

Gibson    V.     Spurrier,     Peake     (1795-  v.   Cordeviolle,   19  La.  235;   Npah  v. 

1812)   49.  Pierce,  85  Mich.  70,  48  N.  W.  277; 

'"' Mills    V     Hunt,    17    Wend.     (N.  Jenness  v.  Wendell,  51  N.  H.  63,  12 

Y.)    333,   am.,   20   Wend.    (N.    Y.)  Am.   Rep.   48.     But  ordinarily  there 

431 ;   Cofifman  v.   Hampton,  2  Watts,  are  terms  and  conditions  which  must 

&   S.    (Pa.)    377,   37  Am.   Dec.   Sll;  be    complied    with    before    the    title 

Tompkins  v.  Haas,  2  Pa.  St.  74.   See,  fully  vests.     Collins  v.  Demerest,  45 

also,   Jenness  v.   Wendell,   51   N.   H.  La.  Ann,  108,  112  So.   121-    See  also 

63,  12  Am.  Rep.  48.  note  in  Ann.  Cas.  1912A.  1128 

"Per   Sergeant,  J.,   in  Coffman  v.  '"Jenness  v.  Wendell.  51  N.  H.  OJ, 

12  Am.  Rep.  48. 
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bidder  until  he  complies  with  such  terms  and  conditions.^''  Thus,  if 
the  article  is  offered  on  a  credit,  and  the  purchaser  gives  his  note 
with  good  security,  drawing  interest,  the  purchaser  is  not  entitled 
to  the  possession  of  the  property  until  such  note  has  been  ten- 
dered to  the  seller,  or  a  sum  of  money  equal  to  the  principal  and 
interest  which  would  have  been  due  upon  the  note  at  maturity  ;^^ 
and  in  some  jurisdictions  the  title  does  not  pass,  where  there  is  no 
agreement  for  credit,  until  the  price  is  paid.^"  The  conditions 
prerequisite  to  a  delivery  may  be  waived,  however;  and  if  the 
seller  delivers  the  property  without  a  previous  compliance  with 
conditions,  the  delivery  passes  a  good  title. ^'  If  the  purchaser 
does  not  comply  with  the  conditions  of  the  sale,  the  property  hav- 
ing been  knocked  down  to  him,  and  fails  to  take  the  property 
thus  purchased  by  him  on  the  conditions  of  the  sale,  he  is  liable 
to  the  vendor  for  the  purchase-price,  the  vendor  holding  himself 
ready  to  turn  the  property  over  to  him."*^  The  vendor  may, 
however,  treat  the  contract  as  rescinded,  and  resell  the  property 
and  sue  for  damages  for  a  breach  of  the  contract,  the  measure  of 
his  damages  then  being  the  difference  between  the  sale-price  and 
the  net  proceeds  of  the  resale.""  Before  a  resale,  however,  the 
vendor  should  give  the  original  purchaser  reasonable  notice  of  his 
intention  to  do  so,  and  the  resale  should  be  at  public  auction.""  Or, 
it  seems,  he  may  keep  the  property  as  his  own  and  sue  for  the 
difference  between  the  market  value  and  the  price  at  which  the 

"Williams  v.  Connoway,  3   Houst.  S.  W.  903.    But  see  Williams  v.  Con- 

(Del.)   63;  Morgan  v.  East,  126  Ind.  noway,  3  Houst.  (Del.)  63. 
42,   25    N.   E.   867,   9  L.   R.   A.   558;        "' Corlies     v.     Gardner,     2    N.     Y. 

Matthews   v.   McEIroy,   79   Mo.   202;  Super.    Ct.    345;    Girard    v.    Taggart, 

Clark  V.  Greeley,  62  N.  H.  394.    See,  5   Serg.  &  R.    (Pa.)    19,  9  Am.  Dec. 

also,  Jennings  v.  West,  40  Kans.  372,  327.     See,  also,  Ansley  v.   Green,  82 

19  Pac   863  Ga.  181,  7  S.  E.  921 ;  Wells  v.  Day,  ■ 

■^Wainscott  v.  Smith,  68  Ind.  312;  124  Mass.  38. 
Mazoue  v.  Gaze,  18  La.  Ann,  31.   But        ™  Mount  v.  Brown,  33  Miss.  566,  69 

compare    Gruell    v.    Clark,    4    Penn.  Am.  Dec.  362 ;  Bowser  v.  Cessna,  62 

(Del)    321,  54  Atl.  955;   Sweeney  v.  Pa.   St.    148;   Grist   v.   Williams,    111 

Vaughn,  94  Tenn.  534,  29  S.  W.  903.  N.  Car.  S3,  15  S.  E.  889,  32  Am.  St. 

"Hand   v.   Matthews,  208   Pa.   149,  782;    Waples    v.    Overaker,    77    Tex. 

57  Atl.  351 ;  Mitchell  v.  Zimmerman,  7,  13  S.  W.  527,  19  Am.  St.  727.    See, 

109  Pa.  St.  183,  58  Am.  Rep.  715.  also,  note  in  131  Am.  St.  493. 

"Burt  V,  Kennedy,  3  Penny.  (Pa.)         ""Hill  v.   Hill,   58  111.   239;   Mount 

238-    Mitchell    v.    Zimmerman,    109  v.  Brown,  33  Miss.  566,  69  Am.  Dec. 

Pa  'St    183,  58  Am.  Rep.  715;  Swee-  362;  Riggs  v.  Pursell,  74  N.  Y.  370; 

ney   v.   Vaughan,   94   Tenn.    534,    29  Bowser   v.    Cessna.    62    Pa.    St.    148. 

See,  also,  note  in  131  Am.  St.  493. 
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property  was  struck  off  to  the  purchaser."  If  the  purchaser  re- 
fuse to  take  the  property  on  account  of  fraud  at  the  sale,  or  in 
the  conditions,  he  must,  if  he  has  taken  possession,  usually  return 
it  as  soon  as  he  discovers  the  fraud ;  but  where  he  does  not  dis- 
cover it  till  too  late  to  return  it  before  suit,  it  has  been  held  he  can 
plead  the  fraud  as  a  defense,  although  he  has  not  returned  the 
property. °^  Where  a  right  of  action  exists  against  the  purchaser 
to  recover  the  purchase-price  or  the  property,  it  may  generally  be 
exercised  by  either  the  auctioneer  or  the  seller :  for  the  auctioneer 
has  such  a  special  property  in  the  articles  sold  that  he  may  bring 
the  action  in  his  own  name  without  joining  his  principal,  the 
seller.''^  When  a  purchaser  has  given  bond  for  the  performance 
of  his  contract,  and  the  sale  is  invalid  because  of  the  statute  of 
frauds,  it  seems  that  he  is  not  liable  on  the  bond,  as  in  such  case 
this  is  also  invalid."*  The  purchaser  is  entitled  to  all  he  has  pur- 
chased at  the  sale,  and  if  as  to  some  portion  of  such  property, 
however  small,  the  vendor  has  no  title,  the  vendor  cannot  force 
the  buyer  to  accept  the  remainder,  even  though  he  offer  to  secure 
him  in  the  part  to  which  he  has  no  title."^  Nor  can  the  vendee 
ordinarily  be  compelled  to  accept  a  title  which  is  encumbered, 
unless  he  had  notice  of  such  encumbrance.""     The  seller  may  be 

"Ackerman  v.  Rubens,   167   N.  Y.  Dec.    595;    Pugh   v.    Chesseldine,    11 

405,  60  N.  E,   750,  53  L.  R.  A.  867,  Ohio  109,  Zl  Am.  Dec.  414. 

82  Am.  St.  728:     "When  the  vendee  "' Hulse   v.    Young,    16   Johns.    (N. 

of   personal  property,  under   an   exec-  Y.)   1.    See,  also,  Seller  v.  Block,  19 

utory    contract    of    sale,    refuses    to  Ark.   566;   Flanigan  v.   Crull,  53   111. 

complete    his    purchase,    the    vendor  352. 

may  keep  the  article  for  him  and  sue  "Thomas's   Exrs.   v.   Harrodsburg, 

for  the  entire  purchase  price;  or  he  3  A.   K.   Marsh.    (Ky.)   298,   13  Am. 

may   keep   the    property   as   his   own  Dec.  165. 

and   sue   for   the   difference   between  •"  Pontchartrain    R.    Co.    v.    Durel, 

the    market   value    and   the    contract  6    La.    481.     Refusal    to    deliver   the 

price ;  or  he  may  sell  the  property  for  property   to   him   when    he   has   per- 

the    highest    sum    he    can    get,    and  formed  old  conditions  of  the  sale  is 

after    crediting   the   net    amount   re-  a     breach     of     contract.      Gruell    v. 

ceived,    sue    for   the   balance   of   the  Clark,  4  Pennew.   (Del.)  321,  54  Atl. 

purchase-money."     Moore   v.    Potter,  955. 

155  N.  Y.  481,  SO  N.  E.  271,  63  Am.  ""Porter  v.  Liddle,  7  Mart.  (O.  S.) 

St.  692;  Dustan  v.  McAndrew,  44  N.  (La.)  23.  See  further  as  to  what  will 

Y.  72.   '  justify  the  buyer  in  refusing  to  com- 

'^  Staines  v.  Shore,  16  Pa.  St.  200,  plete   the   purchase ;    Clay   v.    Kagel- 

55  Am.  Dec.  492.  See  as  to  necessity  macher,   98   Ga.    149,   26    S.    E.   493; 

for  acting  without  undue  delay,  Min-  Gormerly    v.    Kyle,    137    Mass.    189; 

turn  v    Main    7  N.  Y.  220;  McDow-  Sohns  v.  Beavis,   133  App.  Div.    (N. 

ell  V.  Simms,  45  N.  Car.  130,  57  Am.  Y.)   717,  118  N.  Y.  S.   139;  McCall 
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said  to  impliedly  warrant  the  title  on  an  auction  sale  of  chattels," 
but  not,  as  a  rule  at  least,  the  quality."'  If  there  was  fraud  or 
mistake  at  the  sale,  it  may  be  set  aside;  but  the  objection  must  be 
made  before  confirmation,  if  then  discovered;  but,  in  the  absence 
of  fraud,  the  sale  will  stand  after  it  has  been  confirmed."'  Auc- 
tioneers usually  have  no  authority  to  warrant,  the  general  rule 
being  that  to  give  them  such  authority  it  must  be  expressly  or 
specially  conferred  ;"*  and  where  an  auctioneer,  in  the  absence  of 
the  owner,  at  the  sale,  stated  publicly  that  a  horse  he  was  about 
to  offer  was  sound,  and  no  authority  was  shown  in  the  auctioneer 
to  make  such  a  statement,  it  was  held  not  to  be  a  warranty  for 
which  the  seller  was  liable.'^  So  the  statement  by  an  auctioneer 
as  to  sheep  offered  for  sale,  that  "here  is  a  nice  lot  of  young, 
sound  sheep,"  was  held  not  to  be  a  warranty  that  the  sheep  were 
in  good  health ;'-  but  where  an  auctioneer  announced  that  "every- 
thing should  be  as  represented  or  no  sale,"  it  was  held  that  this 
included  and  applied  to  a  mare  represented  to  be  sound.^^ 

§  2878.    Auctioneer's  duties  and  liabilities  to  the  vendor. — 

The  auctioneer  being  primarily  the  agent  of  the  vendor,  the  rules 
applicable  to  principals  and  agents  generally,  with  regard  to  the 
duty  of  the  agent  to  the  principal,  are  applicable  to  auctioneers. 
It  is  the  duty  of  the  auctioneer  to,  obey  the  instructions  of  the 
vendor,  when  not  contrary  to  law  or  public  policy ;  hence,  where 
an  auctioneer  is  instructed  not  to  sell  certain  goods  below  a  cer- 
tain price,  he  should  start  the  sale  at  such  price,  and  has  no  right 

V.  Davis,  56  Pa.  St.  431,  94  Am.  Dec.  (Ky.)    591;    Hunting   v.    Walter,    33 

92;    Millingar    v.    Daly,    56    Pa.    St.  Md.  60;   Hickson  v.  Rucker,   11  Va. 

245.      But    compare    Montgomery    v.  135. 

Pacific   Coast   Land   Bureau,  94   Cal.  "Upton    v.    Suffolk    County    Mills, 

284,  29  Pac.  640,  28  Am.  St.  122.  11   Cush.    (Mass.)    586,  59  Am.  Dec. 

"Jenness    v.    Wendell,    51    N.    H.  163;    The    Monte   AUegre,   9   Wheat. 

63,  12  Am.  Rep.  48;  Gray  v.  Walton,  (U.   S.)   616,  6  L.   ed.   174.     But  an 

52   N.   Y.   Super.   Ct.   534.     See,  also,  auctioneer  may  bind  himself  person. 

Balte   V.    Bedemiller,   il   Ore.   27,   60  ally     by     his     warranty.      Scaling    v. 

Pac.  601,  82  Am.   St.  737.  KnoUin,   94   111.    App.    443;    Dent   v. 

■^  Court   V.    Snvder.    2    Ind.     App.  McGrath,  3  Bush.   (Ky.)   174;  Schell 

440,  28  N.   E.   718,  50  Am.   St.  247 ;  v.  Stephens,  SO  Mo.  375. 

Limehouse  v.  Gray,  3  Brev.  (S.  Car.)  "Court  v.  Snvder,  2  Ind.  App.  440, 

231.     See,  also,  note  in  102  Am.   St.  28  N.  E.  718,  50  Am.  St.  247. 

607.  "  McGrew    v.    Forsythe,    31     Iowa 

™See    Weaver    v.    Guver,    59    Ind.  179. 

195;  Wood  V.  Winings,  58  Ind.  322;  "Bailey  v.  Manley,  11  Vt.  157,  59 

Farmers'    Bank   v.    Peter,    13    Bush.  Atl.  200. 
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to  close  such  sale  if  the  goods  will  not  bring  it/*  It  has  been 
held  that  if  he  sells  for  less  than  the  price  authorized,  he  will  be 
liable  to  the  owner  for  the  difference."  It  is  the  duty  of  an 
auctioneer,  generally  speaking,  to  conduct  the  sale  in  a  manner 
that  will  make  it  binding  on  the  vendee.  But  he  is  said  to  be 
answerable  only  for  "gross"  negligence;  and  hence,  where  he 
failed  to  comply  with  a  recent  statutory  regulation  which  was  of 
doubtful  construction,  it  was  held  that  he  was  not  liable.'"  As 
to  funds  in  his  hands  derived  from  sales  of  the  vendor's  property, 
an  auctioneer  is  in  duty  bound  to  account  for  these,  as  any  other 
agent,"  and  should  keep  them  separate  from  his  own.  But  it  has 
been  held  that  where  he  "mingles  them  with  his  own  funds  and 
those  belonging  to  other  parties,  the  seller  becomes  his  general 
creditor,  and  has  no  preference  over  other  creditors."  As  a  gen- 
eral rule,  an  auctioneer  is  not  liable  for  interest  on  money  received, 
unless  fraudulently  withheld,'"  or  withheld  after  demand.  When 
it  is  his  duty  to  insure  goods,  and  he  neglects  to  do  so,  the  risk  is 
his  own.^°  If  for  any  reason  he  cannot  insure,  he  should  notify 
his  principal  thereof.  But  if  he  insures  in  a  solvent  company,  he 
will  not  be  liable  for  any  loss  that  may  occur,  though  the  com- 
pany subsequently  fail  to  pay  the  insurance."  It  is  also  his  duty 
to  exercise  reasonable  care  over  the  property  in  his  hands  which 
he  is  to  sell ;  and  for  loss  caused  by  his  negligence  in  this  regard, 
he  may  be  held  liable  in  damages  to  the  vendor  who  owns  the 
same.*^ 

§  2879.  Auctioneer's  duties  and  liabilities  to  purchaser. — 
The  general  rule  applicable  where  one  makes  a  contract  and 
claims  he  was  acting  for  an  undisclosed  principal  obtains  in  the 

"  Hazul  V.  Dunham,  1  N.  Y.  Super.  "  Gray  v.  Haig,  20  Beav.  219.    See, 

Ct    665-   William  v.  Poor,  3   Cranch  also,    Montgomery    v.    Pacific    Coast 

(U    S  )   251    Fed.  Cas.  No.   17732.  Land   Bureau,   94   Cal.   284,   29   Pac. 

'''Steel  V.  Ellmaker,  11  Serg.  &  R  640,    28    Am.    St.    122;    Plummer    v. 

(Pa )   86      See    also,  Hazul  v.  Dun  Bankers'    Surety   Co.,    52   Misc.    (N. 

ham;  1  N.  Y.  Super.  Ct.  720;  Wilk  Y.)  97,  101  N.  Y.  S.  529^ 

inson  V.   Campbell,   1   Bay   (S.   Car.)  "Levy  v.   Cavanagh,  2  Bosw.    (N. 

169.     Compare  Pennock's  Appeal,  14  Y.)   100.             „     ,  .     ,          t     -r,    -> 

Pa.  St.  446,  S3  Am.  Dec.  561,   And  he  Turner   v.   Burkmshaw,   L.   R.  2 

cannot    accept    seller's    unpaid   notes  Ch    App.  488 

when  authorized  to  sell  only  for  cash  Shoenf eld  v.  Fleisher,  73  III  404. 

Rindles  V.  Bordewyk   (S.  Dak.),  139  "Johnson   v.   Campbell,    120   Mass. 

N  W   113  ^^• 

'"■Hicks  v.  Minturn,  19  Wend.   (N.        ''Maltby  v.  Christie,  1  Esp.  340. 

Y.)  550. 
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case  of  auctioneers,  and  an  auctioneer  may  be  held  personally 
liable  as  vendor  if  he  fails  to  disclose  the  name  of  the  party  for 
whom  he  is  selling.^^  And  even  where  the  names  of  the  princi- 
pals were  disclosed  in  the  notices  and  advertisements,  it  was  held 
that  if  the  bills  were  made  out  in  the  names  of  the  auctioneers, 
and  they  undertook  to  deliver  the  goods,  they  were  personally  lia- 
ble for  their  nondelivery.®*  So,  also,  where  the  auctioneer  has 
sold  the  goods  without  disclosing  the  name  of  the  owner,  and  the 
property  is  afterward  taken  under  a  superior  title,  it  has  been  held 
that  the  auctioneer  will  be  liable  to  the  purchaser  for  the  purchase- 
money,  in  an  action  for  money  had  and  received.®^  Where  the 
auctioneer  signed  the  contract  for  a  sale  of  land,  but  did  not  dis- 
close the  principal,  he  was  held  personally  liable  for  the  purchase- 
money,  including  his  fees,  and  the  interest. ®°  The  auctioneer  is 
also  liable  to  the  purchaser  for  his  misrepresentation  or  fraud 
perpetrated  on  the  purchaser  and  resulting  in  injury  to  him.*^ 

§  2880.  Liabilities  of  auctioneer  to  third  persons — Sale  of 
stolen  goods. — An  auctioneer  is  not  liable  to  a  third  party 
merely  for  a  violation  of  his  duty  to  his  principal.  But  if  he 
commit  an  injury  to  such  third  person  he  may  be  liable.  Thus, 
if  he  sell  the  property  of  a  third  party  and  pay  over  the  proceeds 
to  the  party  who  has  delivered  the  property  to  him,  the  auction- 
eer will  be  liable  to  the  owner  for  its  value  in  an  action  of  trover.®^ 
But  while  the  weight  of  authority  is  to  this  effect,  there  are  cases 
apparently  holding  the  contrary.*'  He  has  recourse,  however,  in 
a  proper  case,  upon  his  principal  for  any  loss  he  may  thus  sus- 

■=■  Thomas  v.   Kerr,  3  Bush.    (Ky.)  Allen     (Mass.)     339;     Cockcroft    v, 

619    96  Am.  Dec.  262;   Seemuller  v.  Mullcr,  71  N.  Y.  367.    Compare  Elli- 

Fuchs,    64    Md.    217,    1    Atl.    120,    54  son  v.  Kerr,  86  111.  427. 

Am    Rep.  766;  Mercer  v.  Leihv,  139  "Davis  v.  Artingstall,  49  L.  J.  Ch. 

Mich    447,   102  N.   W.  972;   .Alills  v.  609,  42  L.  T.  507;  Hills  v.  Snell,  104 

Hunt    17  Wend.    (N.  Y.)   333,  affd,,  Mass.  173,  6  Am.  Rep.  216;  Coles  v. 

20  Wend.  (N.  Y.)  431.  Clark,   3  Cush.    (JMass.)    399;   Kear- 

"Elison  V.  Wulff,  26  111.  App.  616.  ney    v.    Clutton,    101    Mich.    106,    59 

'^  Seemuller  v.   Fuchs,  64  Md.  217,  N.  W.  419,  45  Am.  St.  394. 

1  Atl.  120,  54  Am.  Rep.  766.  ""Rogers   v.    Huie,   2    Cal.    571,   56 

™Bush  V.   Cole,  28   N.   Y.  261,   84  Am.   Dec.   363,   discredited,   however. 

Am    Dec   343.  in  Swim  v.  Wilson,  90   Cal.   126,  27 

"  Edwards  v,  Hodding,  1  Marsh.  C.  Pac.   33,    13   L.    R.    A.   605,   25    Am. 

P.  377.    And  see  as  to  return  of  de-  St.  110;  Frizzell  v.  Rundle,  88  Tenn. 

posit  where  sale  is  not  consummated  39l'\  12  S.  W.  918,  17  Am.  St.  908. 
or  the  like,  Robinson  v.  Trofitter,  11 


'Ci'J  AUCTIONEERS.  §    2881 

tain.""  He  is  certainly  liable  where  he  had  notice  that  the  goods 
did  not  belong  to  his  principal."^  He  is  also  liable  for  goods  that 
were  fraudulently  obtained,  when  he  had  notice  of  the  fraud.'" 
Even  if  he  had  no  notice  of  the  fraud  originally,  but  was  notified 
thereof  subsequently  to  the  sale,  he  will  be  personally  liable  for 
such  proceeds  as  he  may  thereafter  turn  over  to  his  principal; 
but  it  has  been  held  that  if  he  turn  the  proceeds  over  without 
notice  of  the  fraud,  he  will  not  be  liable ;  and  for  any  money  ad- 
vanced by  him  without  notice  of  such  fraud,  he  may  hold  the 
goods  until  he  is  reimbursed."^  The  liability  of  the  auctioneer 
to  the  true  owner  has  been  asserted  where  the  goods  had  been 
stolen  by  the  auctioneer's  principal  and  in  like  cases,  even  though 
the  auctioneer  claimed  to  have  acted  in  good  faith.'* 

§  2881.  Auctioneer's  compensation. — Where  the  compen- 
sation of  the  auctioneer  is  fixed  by  valid  agreement  between  him- 
self and  his  principal  this  will,  of  course,  control;"^  when  no  com- 
pensation has  been  agreed  upon,  the  auctioneer  will  be  entitled  to 
recover  on  the  quantum  meruit,  that  is  to  say,  such  commissions 
as  are  customarily  and  reasonably  paid  for  such  services.""     Auc- 

°°Adamson  v.  Jarvis,  4  Bing.  66,  13  default  according  to  the  agreement, 

E.  C.  L.  403.  and  A  had  a  right  to  the  immediate 

°'  See  cases  cited  in  next  two  notes,  possession  of  the  goods  without  de- 

"^  Morrow   Shoe  Mfg.   Co.  v.  New  mand   or   notice.     A    sued   the   auc- 

England  Shoe  Co.,  57  Fed.  685,  6  C.  tioneer  in  trover,  and  the  court  held 

C.  A.  508,  24  L.  R.  A.  417.  that  he  was  liable,  and  that  his  ig- 

°°  Higgins   V.    Lodge,   68    Md.   229,  norance   and  good    faith   constituted 

11  Atl.  846,  6  Am.  St.  437;  Lewis  v.  no  defense  to  the  action.     Robinsor 

Mason,  94  Mo.  SSI,  S   S.  W.  911,  8  v.  Bird,  1S8  Mass.  357,  33  N.  E.  391, 

S.    W.    735;    Baugh    v.    Kirkpatrick,  35  Am.   St.  495.     But,  in  a  Tennes- 

54  Pa.  St.  84,  93  Am.  Dec.  675.  see   case,   it   was  held  that   the   regis- 

"  Swim  V.  Wilson,  90  Cal.  126,  27  tration  of  a  chattel  mortgage  is  not 
Pac.  33,  13  L.  R.  A.  60S,  25  Am.  St.  notice  to  an  auctioneer,  and  that  he 
110;  Mohr  v.  Langan,  162  Mo.  474,  is  not  liable  to  the  mortgagee  even 
63  S.  W.  409,  85  Am.  St.  503.  In  a  though  the  mortgagor  acted  fraud- 
Massachusetts  case  A,  the  owner  of  ulently,  where  he  has  sold  the  prop- 
certain  goods,  sold  them  condition-  erty  at  the  instance  of  the  mort- 
ally to  B,  the  latter  agreeing  to  pay  gagor  and  turned  the  proceeds  over 
for  them  in  instalments  and  not  to  to  him.  Frizzell  v.  Rundle,  88  Tenn. 
sell  or  mortgage  them  as  long  as  any  2,96,  12  S.  W.  918,  17  Am.  St.  908. 
payments  were  due.  B  mortgaged  ""Carpenter  v.  LeCount,  93  N.  Y. 
them  to  C,  who  took  without  notice  562  (holding  that  this  agreement 
and  for  value.  The  mortgagee  had  need  not  be  in  writing  signed  by  the 
the  goods  sold  at  auction  to  satisfy  auctioneer  to  take  the  case  but  of 
the  mortgage,  which  had  been  duly  the  statute  of  frauds)  ;  Cochran  v. 
recorded.  At  the  time  of  the  exe-  Johnson,  2  McCord  (S.  Car.)  21. 
cution    of   the    mortgage,   B    was    in  "'Griffin    v.    Helmbold,    72    N.    Y. 
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tioneers'  fees  are  sometimes  fixed  by  statute;  when  this  is  the 
case,  the  statutory  compensation  covers  only  the  services  he  per- 
forms as  auctioneer.  Where  he  performs  other  services  he  is  en- 
titled to  reasonable  compensation  for  these,  or  for  services  beyond 
the  mere  selling  in  public  to  the  highest  bidder,  and  he  is  usually 
entitled  to  disbursements  properly  made."  An  auctioneer  can- 
not, however,  recover  commission  unless  he  has  actually  sold  the 
property ;  and  this  has  been  held  although  the  owner  sold  it  him- 
self, at  private  sale,  the  day  before  the  day  on  which  it  was  ad- 
vertised to  be  sold  at  auction.^^ 

§  2882.  Auctioneer's  lien. — An  auctioneer  has  a  lien  for  his 
commission  and  proper  expenses  upon  the  property  entrusted  to 
him  to  sell.^"  This  is  true  so  long  as  the  goods  remain  in  his  pos- 
session, and  he  may  generally  refuse  to  deliver  them  until  his 
claim  therefor  is  paid.^  But  if  he  delivers  the  goods  he  loses 
his  lien.^ 

439.  As  to  what  are  reasonable,  see  case  first  cited  in  this  note,  and  Rob- 
Andrews  V.  Frierson,  144  Ala.  470,  inson  v.  Green,  3  Mete.  (Mass.)  159. 
39  So.  512;  In  re  Succession  of  Mc-  ""Elison  v.  Wulff.  26  III.  App.  616; 
Carty,  32  La.  Ann.  6;  The  Amy  War-  In  re  Succession  of  Dowler,  29  La. 
wick,  2  Spr.  (U.  S.)  160,  Fed.  Cas.  Ann.  437;  Thompson  v.  Kelly,  101 
No.  344.  Mass.  291,  3  Am.  Rep.  353;  Harlow  v. 

"Russell   V.    Miner,    61    Barb.    (N.  Sparr,  IS  Mo.  184;  Lewis  v.  Mason, 

Y.)  534,  5  Lans.  (N.  Y.)  537.  94   Mo.   551,   5   S.  W.  911,  8   S.  W. 

°='Girardey   v.    Stone,   24  La.    Ann.  735. 

286.      See,    also.    Ward    v.    James,    8  ^  See  cases   cited   in   last  preceding 

Hun   (N.  Y.)   526;  Cochran  v.  John-  note.     Also,   Williams   v.   Millington, 

son,   2    McCord    (S.    Car.)    21.     But  1  H.  Bl.  81;  Lane  v.  Lewson,  12  Ad. 

he  may  be  allowed  for  disbursements  &  El.  116,  note. 

properly  made  even  though  the  sale  ^  Blum  v.   Torre,  3   Hill    (S.   Car.) 

falls    through.      See    the    Louisiana  155,  Riley  153. 
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BANK   AND   OTHER    CORPORATION    OFFICERS. 

§  2885.  Generally  —  Authority      ex-  §  2889.  President— Manager, 
press    or    implied  —  Judicial       2890.  Vice  President, 
notice.  2891.  Secretary. 

2886.  Relation    of    officers    to    cor-       2892.  Treasurer. 

poration  and  to  one  another        2893.  The  cashier. 
— Dealing  with  corporation.       2894.  Tellers. 

2887.  General  rules  as  to  authority        2895.  Other    officers    and    agents — 

to  bind  corporation.  Miscellaneous. 

2888.  Directors. 

§  2885.  Generally — Authority  express  or  implied — Judi- 
cial notice. — As  in  other  cases  of  agency,  the  authority  of 
officers  and  agents  of  corporations  may  be  either  express  or  im- 
plied. The  title  of  the  ofhcer  may,  in  some  instances,  give  rise 
to  the  impHcation  of  authority,  prima  facie  at  least;  but  implied 
authority  is  usually  such  as  is  implied  from  custom  or  from 
holding  the  officer  out  as  having  the  authority.  In  the  case  of 
some  officers,  the  courts  have  taken  judicial  notice  or  knowledge 
of  their  usual  authority  over  some  matters,  from  the  title  and 
well  known  custom  of  officers  with  such  title  to  exercise  and  be 
invested  with  such  authority.^  This  is  particularly  true,  it  seems, 
in  regard  to  cashiers  of  banks.^ 

§  2886.  Relation  of  officers  to  corporation  and  to  one  an- 
other— Dealing  with  corporation. — A  corporation  can  only 
act  by  or  through  some  individual  or  body  of  individuals.     The 

^American    Exchange    Nat.    Bank  terbotham,    52    Kans.    433,    34    Pac. 

V.  Oregon  Pottery  Co.,  55  Fed.  265;  1052;  Sax  v.  Detroit  &c.  R.  Co.,  125 

Ceeder  v.   H.   M.   Loud  &c.  Lumber  Mich.  252,  84  N.  W.  314,  84  Am.  St. 

Co.,  86  Mich.  541,  49  N.  W.  575,  24  572. 

Am.    St.    134;    Adams    Min.    Co.    v.  ^Sturges  v.  Bank  of  Circleville,  11 

Senter,  26  Mich.  IZ;   Steamboat  Co.  Ohio  St.  153,  78  Am.  Dec.  296.     See 

V.   McCutcheon,  13  Pa.   St.   13,     See,  also,  Robb  v.  Ross  County  Bank,  41 

also,    Louisville,    Evansville    &c.    R.  Barb.   (N.  Y.)   586;  United  States  v. 

Co.  V.   McVay,  98  Ind.  391,  49  Am.  City  Bank,  21  How.   (U.  S.)  356,  16 

Rep.  770;  Union  Pac.  R.  Co.  v.  Win-  L.     ed.     130;     Merchants'     Bank    v. 

69 


§    2886  AGENCY.  70 

very  necessity  of  the  case,  therefore,  would  seem  to  require  that  it 
should  have  officers  and  representatives,  and  that  there  should  be 
some  modification  of  the  ordinary  rule  that  forbids  an  agent  to 
redelegate  his  authority.  The  directors  are  deemed  to  primarily 
possess  the  charter  powers,  and  may  appoint  agents  and  delegate 
authority.'  In  general,  however,  the  law  of  agency  applies  in 
the  case  of  officers  of  corporations  the  same  as  in  other  cases.' 
The  officers  are  agents  of  the  corporation  and  not  of  each  other. 
Thus,  the  teller  of  an  incorporated  bank  in  receiving  deposits 
is  the  agent  of  the  corporation  and  not  of  the  president.^  The 
cashier  and  directors,  it  is  said,  stand  in  a  reciprocal  relation  to 
each  other;  the  duties  of  the  cashier  are  rather  executive,  and 
those  of  the  directors  are  administrative."  Officers  charged  with 
the  general  management  of  corporate  affairs  usually  have  express 
or  implied  authority  to  employ  other  agents  and  delegate  to  them 
the  power  to  attend  to  the  details  of  the  business.'  Owing  to 
their  relation  with  or  to  the  corporation,  officers  must  exercise 
complete  good  faith  in  dealing  with  it,  and  their  contracts  with 
it  are  carefully  scrutinized  by  the  courts;*  but  the  law  does  not 

State   Bank,    10   Wall.    (U.    S.)    604,  officers    occupy    a    fiduciary    relation 

19  L.  ed.  1008.    But  compare  La  Rose  and    are    sometimes    called    trustees, 

V.    Logansport    Nat.    Bank,    102    Ind.  but  as  shown  in  the  books  above  re- 

332,  1  N.  E.  805.  ferred    to,    where    many    cases    are 

^Hoyt  V.   Thompson's   Exr.,   19  N.  cited,  they  are  not  trustees  in  a  tech- 

Y.   207    (writ   of    error   dismissed,    1  nical  sense.    See,  also,  New  York,  P. 

Black    [U.    S.]    518,    17   L.    ed.   65)  ;  &  B.  R.  Co.  v.  Dixon,  114  N.  Y.  80, 

Olcott    V.    Tioga    R.    Co.,    27    N.    Y.  21   N.   E,    110;   Briggs   v.    Spaulding, 

546,  84  Am.  Dec.  298;  Potts  v.  Wal-  141  U.  S.  132,  35  L.  ed.  662,  11  Sup. 

lace,   146  U.   S.  689,  36  L.  ed.   1135,  Ct.  924. 

13  Sup.  Ct.  196;  Union  Pac.  R.  Co.  "Ex  parte  Rickey,  31  Nev.  82,  100 
V.  Chicago  &c.  R.  Co.,  163  U.'  S.  Pac.  134,  135  Am.  St.  651. 
564,  41  L.  ed.  265,  16  Sup.  Ct.  1173;  "Bailey  v.  O'Neal,  92  Ark.  327,  122 
Leavitt  V.  Oxford  &c.  Min.  Co.,  3  S.  W.  185,  135  Am.  St.  185. 
Utah  265,  1  Pac.  356.  See,  also.  In  'Northampton  Bank  v.  Pepoon,  11 
re  Taurine  Co.,  25  Ch.  Div.  118;  An-  Mass.  288;  Saltmarsh  v.  Spaulding, 
dres  V.  Fry,  113  Cal.  124,  45  Pac.  147  Mass.  224,  17  N.  E.  316;  Preston 
S34;  Indianapolis,  E.  R.  &c.  R.  Co.  v.  Missouri  &c.  Lead  Co.,  51  Wo.  43; 
V.  Hyde,  122  Ind.  188,  23  N.  E.  706;  Hooker  v.  Eagle  Bank,  30  N.  Y.  83, 
Burrill  v.  Nahant  Bank,  2  Mete.  86  Am.  Dec.  351 ;  Lewis  v  Albe- 
(Mass.)  163,  35  Am.  Dec.  395.  But  marie  &c.  Co.,  95  N.  Car.  179;  Pat- 
see,  as  to  delegation  of  powers  involv-  terson  v.  Portland  Smelting  &c. 
ing  judgment  and  discretion  in  some  Works,  35  Ore.  96,  56  Pac.  407. 
cases,  Bliss  v.  Kaweah  Canaf  &  Irri-  °  Pacific  Vinegar  &c  Works  v 
gation  Co.,  65  Cal.  502,  4  Pac.  507;  Smith,  145  Cal.  352,  78  Pac.  550,  104 
Pike  V.  Bangor  &c.  R.  Co.,  68  Maine  Am.  St.  42,  and  note ;  Port  v  Russell 
445.  36  Ind    60,   10  Am.   Rep.  5-   Mish  v' 

'See  Elliott   Priv.   Corp.    (3d   ed.).  Main,  81   Md.  36,  31   .\tl.  799;    Mill- 

§  502;  note  in  17  Am.  St.  298.     The  saps   v.    Chapman,   76   Miss.   942    26 
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absolutely  forbid  such  dealings  where  they  are  open  and  fair,"  at 
least  where  the  corporation  is  represented  in  the  transaction  by 
other  disinterested  agents  having  authority. 

§  2887.    General  rules  as  to  authority  to  bind  corporation. 

— In  a  general  way  it  may  be  laid  down  as  a  well  settled  rule  that 
if  a  contract  otherwise  valid,  made  by  an  officer  or  other  agent 
of  a  corporation,  and  purporting  to  bind  it,  is  not  without  the 
scope  of  the  agent's  authority  the  corporation  is  bound  thereby;^" 
but  if  it  is  beyond  his  powers,  or  outside  the  scope  of  his  author- 
ity, it  is  not  binding  upon  the  corporation,"  unless  there  is  some 
element  of  estoppel,  acquiescence  or  ratification  taking  it  out  of 
the  general  rule.^^  Much  depends  upon  the  authority  of  the  par- 
ticular officer,  real  or  apparent,  and  the  custom  or  course  of 

So.   369,  71  Am.   St.  S47,  and  note;  "Mechem  Agency,  §  278;  Bank  of 

Marr  v.   Marr,  IZ   N.  J.   Eq.  643,  70  Minneapolis    v.    Griffin,    66    111.   App. 

Atl.  375,   133  Am.   St.  742;   Scott  v.  577,  affd.,  168  111.  314,  48  N.  E.  154; 

Farmers'   &c.   Bank,   97   Tex.   31,   75  West   v.    First   Nat.    Bank,   20   Hun 

S.  W.  7,  104  Am.  St.  835.     See,  also,  (N.    Y.)    408;    Nfchols    v.    Oregon 

Emerado    Farmers'    Elevator    Co.    v.  Short  Line  R.   Co.,  24   Utah  83,   66 

Farmers'  Bank,   19  N.  Dak.  270,  127  Pac.  768,  91  Am.  St.  778.     See,  also, 

N:  W.  522,  29  L.  R.  A.   (N.  S.)   567.  as   to   apparent   authority,   Barber  v. 

See   as    to   contracts    for    compensa-  Stromberg-Carlson    Tel.    Mfg.    Co., 

tion  of  officer,  Althouse  v.   Cobaugh  81   Nebr.   517,   116  N.  W.   157,  18  L. 

Colliery  Co.,  227  Pa.  St.  580,  76  Atl.  R.  A.  (N.  S.)  680n,  129  Am.  St.  703; 

516,  136  Am.  St.  908,  and  note;  also  Curtis  Land  &c.  Co.  v.  Interior  Land 

note  in  139  Am.  St.  619.  Co.,  137  Wis.  341,  118  N.  W.  853,  129 

» In  re  Castle  Braid  Co.,   145  Fed.  Am.  St.  1068. 

224;   Ft.   Payne  Rolling  Mill  v.  Hill,  "Reagan  v.   First   Nat.   Bank,    157 

174  Mass.  224,  54  N.  E.  532 ;  Barnes  Ind.  623,  61   N.  E.  575, 62  N.  E.  701 ; 

V.   Spencer  &  Barnes   Co.,   162  Mich.  Havens  v.  Bank  of  Tarbora,   132  N. 

509,  127  N.  W.  752,  139  P^m.  St.  587,  Car.  214,  43   S.   E.  639,  95   Am.   St. 

and    note;    Africa    v.    Duluth    News  627.     See   also,    State   Bank  v.    For. 

Tribune  Co.,  82  Minn.  283,  84  N.  W.  syth,  41  Mont.  249,  107  Pac.  914,  28 

1019,  83  Am.   St.  424;  United  States  L.    R.    A.    (N.    S.)     501;    Bank    of 

Steal  Corp.  v.  Hodge,  64  N.  J.   Eq.  United  States  v.  Dunn,  6  Pet,  (U.  S.) 

807,  54  Atl.  1;  Twin  Lick  Oil  Co.  v.  51,  8  L.  ed.  316;  First  Nat.  Bank  v. 

Marbury,   91    U.    S.    587,    23   L.    ed.  Lowther-Kaufman  Oil  &c.  Co.,  dd  W. 

328.     See  1  Clark  Corp.  508;  2  Cook  Va.  505,  66  S.   E.   713,  28  L.  R.   A. 

Corp.    (6th  ed.),   §  652;   1  Elliott  R.  (N.    S.)    511,   and   note.     And   com- 

R.    (2d  ed.),   §§  275,  276.     See,  also,  pare    Cushman    v.    Cloverland    Coal 

Illinois   Steel   Co.   v.    O'Donnell,    156  &c.  Co.,  170  Ind.  402,  84  N.  E.  759,  16 

111.  624,  41  N.  E.   185,  31  L.  R.  A.  L,  R.  A.   (N.  S.)   1078,  127  Am.  St. 

265,  47  Am.  St.  245.     But  see  Aber-  391,  and  note. 

deen  R.  Co.  v.  Blakie,  1  Macq.  461 ;  "  See  Merchants'  Nat.  Bank  v.  Cit- 
Pacific  Vinegar  &c.  Works  v.  Smith,  izens'  Gas  Light  Co.,  159  Mass.  505, 
145  Cal.  352,  78  Pac.  550,  104  Am.  34  N.  E.  1083,  38  Am.  St.  453 ;  Fifth 
St.  42;  Munson  v.  Syracuse  &c.  R.  Ward  Sav.  Bank  v.  First  Nat.  Bank, 
Co.,  103  N.  Y.  58,  8  N.  E.  355;  War-  48  N.  J.  L.  513,  7  Atl.  318;  Rath- 
dell  v.  Railroad  Co.,  103  U.  S.  651,  26  burn  v.  Snow,  123  N.  Y.  343,  25 
L.  ed.  509.  N.  E.  379,  10  L.  R.  A.  355;  Hatch 
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dealing  and  other  circumstances  of  the  particular  case.  A  con- 
sideration of  such  matters,  and  of  the  usual  power  of  particular 
officers  and  agents  of  corporations  is  therefore  important,  and  a 
brief  treatment  of  them  will  be  found  in  the  following  sections. 

§  2888.  Directors. — The  government  and  general  manage- 
ment of  banking  and  other  corporations  are  usually  vested  in 
directors,  who  are  to  act  together  as  a  board,  and  not  individually 
in  such  matters/^  They  are  ordinarily  elected  by  the  stock- 
holders. The  ordinary  duties  devolving  upon  the  board  of  direc- 
tors of  a  bank  are  found  in  both  the  common  law  and  the  usage 
governing  banks  and  banking  officers  in  that  connection ;  but  the 
duties  may  be  modified  or  enlarged  by  the  provisions  of  the  char- 
ter or  the  general  statutes  under  which  the  incorporation  may 
have  taken  place.  Indeed,  the  duties  devolving  upon  the  board 
of  directors,  are,  in  general,  those  which  devolve  upon  the  bank 
itself ;  for  the  law  requires  the  directors  to  have  the  general  super- 
intendence and  active  management  of  the  concerns  of  the  corpo- 
ration. Bank  directors  are  generally  held  bound  to  use  such 
care  and  diligence  as  is  usually  exercised  by  good  business  men 
of  the  same  kind.^*  Corporate  functions  exercised  by  the  board 
in  many  instances  are  delegated  to  individual  agents  for  execu- 
tion, but  these  are  under  the  immediate  control  and  supervision 

V.  Coddington,  95  U.  S.  48,  24  L.  ed.  Ditch   Co.   v.   Coffman,   11   Colo.  551, 

339;    Minor    v.    Mechanics'    Bank,    1  19  Pac.  508;  National  State  Bank  v. 

Pet.    (U.   S.)    46,  7  L.  ed.  47;   Pitts-  Sandford  &c.  Tool  Co.,  157  Ind.   10, 

burgh,   C.  &  S.  L.  R.   Co  v.   Keokuk  60  N.  E.  699   (under  statute)  ;  Bank 

&c.  Bridge  Co.,  131  U.  S.  371,  33  L,  of  Middlebury  v.  Rutland  &c.  R.  Co., 

ed.   157,  9   Sup.   Ct.   770;   Merchants'  30  Vt.  159.     See  also,  as  to  usage  of 

Bank   v.    State   Bank,    10   Wall.    (U.  assenting    separately    as     waiver    of 

S.)   604,  19  L.  ed.  1008.    As  to  when  meeting.    Miner   v.    Bank  of    Blythe- 

the  agent  is  liable,  see  Vol.  I,  §§  463,  ville,  89  Ark.  435,  117  S.  W.  232,  131 

464;  also  note  in  48  Am.  St.  913.  Am.  St.  102. 

"Baldwin  v.  Canfield,  26  Minn.  43,  " Hargroves   v.    Chambers,   30   Ga. 

1   N.  W.  261;   Couro  v.   Port  Henry  580;  Bank  of  ]\Iutual  Redemption  v. 

Iron  Co.,  12  Barb.   (N.  Y.)  27.     See  Hill,  56  Maine  385,  96  Am.  Dec.  470; 

also,    In    re    Marseilles    &c.    R.    Co.,  Marshall  v.  Farmers'  &c.  Sav.  Bank, 

7  Ch.  App.  161 ;  1  Elliott  R.  R.   (2d  85  Va.  676,  8  S.  E.  586,  2  L.  R.  A. 

ed.)    235,  237,  240,  250,  260;  TSTevada  534,    17   Am.    St.   84,   and   note;   note 

Nickel   Syndicate  v.   National   Nickel  in   Bosworth   v.    Allen,   55    L.   R.    A. 

Co.,  96  Fed.  133;   Junction  R.  Co.  v.  751.       A     distinction     is     sometimes 

Reeve,    15    Ind.    236;     Thompson     v.  made,  where  thev  serve  gratuitously. 

West,    59   Nebr.   677,   82    N.   W.    13,  See   note   in   55   L.   R.   A.   773.     See 

49  L.  R.  A.  337;  First  Nat.  Bank  v.  slso,  as  to  when  they  are  or  are  not 

Christopher,  40  N.  J,  L.  435,  29  Am.  liable     for     mistakes.     New     Haven 

Rep.  262.    But  see  Longmont  Supply  Trust  Co.  v.  Doherty,    75    Conn,    555, 
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of  the  board.  They  are,  in  a  general  way,  required  to  know  the 
system  and  rules  by  which  the  business  of  the  bank  is  transacted, 
and  also  to  perform  many  duties  with  regard  to  the  same  in  per- 
son.^" One  of  the  functions  which  they  are  required  to  perform 
in  person  is  the  making  of  discounts;  they  may  say  to  the  cashier 
or  other  financial  officer  to  make  such  loans  as  he  may  wish  or 
as  he  may  see  proper,  within  a  certain  time  and  at  certain  sums, 
or  at  such  sums  as  he  may  call  for,  up  to  a  certain  amount,  at  cer- 
tain rates  of  interest,  upon  designated  conditions,  and  upon  spe- 
cified security ;  but  while  in  this  manner  the  responsibility  of 
making  loans  and  discounts  is  to  some  extent  shifted,  and  while 
they  thus  avoid  making  each  discount  or  loan  in  person,  such  dis- 
counts are  nevertheless  made  on  the  authority  of  the  board  and  at 
the  discretion  of  its  members.^"  They  should  exercise  reasonable 
supervision  over  such  matters."  The  directors  can  bind  the  bank 
only  by  acts  that  are  within  the  scope  or  apparent  scope  of  their 
authority.  But,  in  general,  where,  as  is  usual,  the  general  man- 
agement of  a  corporation  is  intrusted  to  a  board  of  directors, 
they  have,  as  such,  practically  the  whole  corporate  power  in  that 
regard,  and  may  bind  the  corporation  by  any  act  or  contract  with- 
in such  power,"  except  that  they  cannot,  ordinarily,  effect  any 
great  and  radical  changes  in  the  corporate  organization,  such  as 
fundamental  and  organic  changes." 

54  Atl.  209,  96  Am.  St.  239,  and  note,;  whole  time  to  the  company,  and  may 

Warren  v.  Robinson,  19  Utah  289,  57  commit    details    to     duly    authorized 

Pac.  287,  75  Am.  St.  734,  and  note.  officers  and  agents.    Mason  v.  Moore, 

''1   Morse  Banks   &  Banking   (4th  7Z  Ohio  St.  275,  76  N.  E.  932,  4  L. 

ed.),  §  116.  R.  A.   (N.  S.)  597,  and  note.;  Briggs 

^»  See    Bank    of    United    States    v.  v.  Spaulding,  141  U.  S.  132,  35  L.  ed. 

Dunn,   6   Pet.    (U.   S.)    51,   8  L.   ed.  662,    11    Sup.    Ct.   924.    But   compare 

316.  Warner  v.   Penover,  91   Fed.  587,  iZ 

"  See  Gibbons  v.  Anderson,  80  Fed.  C.  C.  A.  222,  44  L.  R.  A.  761 ;  Camp- 

345 ;    Delano    v.    Case,    121    111.    247,  bell  v.  Watson,  62  N.  J.  Eq.  396,  50 

12   N.   E.   676,  2   Am.   St.   81;   Will-  Atl.    120. 

iams  V.  McKay,  40  N.  J.  Eq.  189,  53        ^^See  Wohlford  v.   Citizens'  Bldg. 

Am.   Rep.   775;   Hun  v.'Cary,  82   N.  &c.    Assn.,    140    Ind.    662,    40   N.    E. 

Y.  65,  59  How.  Pr.   (N.  Y.)   439,  37  694,  29  L.   R.  A.   177,  affd.   141   Ind. 

Am.    Rep.    546;    Wallace   v.    Lincoln  704,  40  N.   E.   1064;   Eastern  R.   Co. 

Sav.  Bank,  89  Tenn.  630,   IS   S.   W.  v.  Boston  &c.  R.  Co.,  Ill  Mass.  125, 

448,   24  Am.    St.   625;    Mutual   Bldg.  15   Am.    Rep.    13;   Bank   of   Middle- 

&c.  Bank  v.  Bossieux,  4  Hughes   (U.  bury  v.   Rutland  &c.   R.   Co.,  30  Vt. 

S.)    387,   3   Fed.   817.     But  they  are  159. 

not  liable  as  insurers  of  the  fidelity        ""3    Clark    Corp.,    §   692;    1    Elliott 

of  cashiers  and  the  like,  and  they  are  R.  R.  (2d  ed.),  §  252.    See  also,  Mo- 

not  ordinarily  expected  to  give  their  bile  &  M.  R.  Co     v.    Sterner,    61    Ala. 
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§  2889.  President — Manager. — The  president  of  a  corpo- 
ration is  ordinarily  its  chief  executive  officer,  and  he  is  generally 
elected  by  the  directors  and  is  usually  one  of  them.^°  His  duties 
and  functions  are  determined  by  the  charter  of  the  corporation,  or 
by  the  general  law,  usage  or  the  action  of  the  directors.  As  said 
in  a  comparatively  recent  case :  "The  president  of  a  corporation, 
by  virtue  of  his  office  merely,  has  very  little  authority  to  act  for 
the  corporation;  his  povifers  depend  upon  the  nature  of  the  com- 
pany's business  and  the  authority  given  him  by  the  board  of  direc- 
tors. The  board  of  directors  may  invest  him  with  authority  to 
act  as  the  chief  executive  officer  of  the  company ;  this  may  be  done 
by  resolution  or  by  acquiescence  in  the  course  of  dealing  and  man- 
ner of  transacting  the  business  of  the  corporation."^^  So,  a  text- 
writer  says :  "Ordinarily  the  position  is  one  of  dignity,  and  of  an 
indefinite  general  responsibility,  rather  than  of  any  accurately 
known  power ;"-"  but,  as  the  same  authority  observes  in  regard  to 
the  president  of  a  bank,  "The  president  of  a  bank  is  usually  ex- 
pected to  exercise  a  more  constant,  immediate  and  personal  super- 
vision over  the  daily  affairs  of  the  bank  than  is  required  from 
any  other  director.""  And  a  president  who  is  the  general  man- 
ager, or  the  like,  usually  has  very  broad  powers. 

It  is  not  always  necessary  that  express  authority  be  shown 
for  the  acts  of  the  president  in  order  to  render  them  bind- 
ing upon  the  corporation.  As  a  general  rule,  whatever  is 
customary  or  necessary  to  be  done  by  the  executive  officer,  if 
done  by  him,  will  bind  the  corporation;^*  but  if  the  act  of 
the  president  of  a  private  corporation  is  beyond  the  usual 
scope  of  his  authority,  and  yet  within  the  powers  of  the  board 
of  directors  to  authorize  him  to  perform,  then  such  author- 
ity must  be   shown.^''     Owing  to  the  difficulty  of   calling  the 

559;  Eidman  v.  Bowman,  58  111.  444,  ed.    49,    3    Sup.    Ct.    428,    and    other 

11  Am.  Rep.  90;  Rollins  v.  Clay,  33  cases. 

Maine    132;    Bank  Commrs.   v.   Bank  'M   Morse   Banks   &   Banking    (4th 

of  Brest,  Harr.  Ch.   (Mich.)   106.  ed.),  §  143. 

=°1   Morse  Banks  &  Banking,    (4th  ''1   Morse  Banks  &  Banking    (4th 

ed.),  §   143.  ed.),  §  143. 

'''National     State     Bank     v.     Vigo  "Kennedy    v.    Otoe    County    Nat. 

County  Nat.  Bank,  141  Ind.  352,  40  N.  Bank,   7  Nebr.   59 ;   First  Nat.   Bank 

E.  799,  SO  Am.  St.  330.  citing  Taylor  v.  Hoch,  89  Pa.  St.  324,  33  Am.  Rep. 

Corp.   (4th  ed.),  §§  202,  236,  238,  and  769.     See    also    Wales-Riggs    Planta- 

Martin  v.  Webb,   110  U.  S.  7,  28  L.  tions  v.  Caston  (Ark.),  152  S.  W.  282. 

"  Marine  Bank  v.  Clements,  3  Bos. 
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directors  together  so  often,  necessity  would  seem  to  require  that 
the  president  have  some  general  authority  to  represent  and  transact 
business  for  them  in  their  absence ;  and,  at  all  events,  the  president 
usually  has  power  to  execute  contracts  authorized  by  the  direc- 
tors. Even  when  authority  from  the  directors  is  required  it  is 
not  always  essential  that  it  should  be  conferred  before  the  act  is 
performed,  for  it  may  be  subsequently  ratified ;  and  this  may  be 
done  not  only  by  formal  resolution,  but  by  continued  acquies- 
cence, provided,  of  course,  the  act  be  within  the  powers  of  the 
corporation  and  not  ultra  vires  or  illegal.^"  But  the  president  has 
no  implied  authority  to  bind  the  corporation  outside  of  the  ordi- 
nary course  of  the  company's  business;^'  for  example,  the  presi- 
dent of  a  private  corporation  has  no  power  to  sell  the  company's 
property  outside  the  usual  course  of  business  ;^^  nor  to  assign 
choses  in  action  except  in  the  usual  course  of  business.^'  He  may 
appear  and  answer  in  a  lawsuit  against  the  corporation  and  em- 
ploy counsel  to  defend.^"  So,  in  cases  of  emergency  or  where 
the  ordinary  course  of  business  warrants,  the  president  may  bring 
suits  on  behalf  of  the  company  as  necessity  or  good  business 
judgment  dictates.^^     He  may  call  together  the  board  of  direc- 


(N.  Y.)  600;  Farmers'  Bank  v.  Mc- 
Kee,  2  Pa.  St.  318. 

""Planters'  Bank  v.  Sharp,  4  Sm 
&  M.  (Miss.)  75,  43  Am.  Dec.  470: 
Rich  V.  State  Nat.  Bank,  7  Nebr 
201,  29  Am.  Rep.  382 ;  Kelsey  v.  Nat 
Bank,  69  Pa.  St.  426;  Neiffer  v.  Bank 
of  Knoxville,  1  Head.  (Tenn.)  162; 
Minor  v.  Mechanics'  Bank,  1  Pet. 
(U.  S.)  46,  7  L.  ed.  47.  See  also  as 
to  the  effect  of  usage.  Merchants' 
Nat.  Bank  v.  Citizens'  Gas  &c. 
Co.,  159  Mass.  S05,  34  N.  E. 
1083,  38  Am.  St.  453;  Mining  Co.  v. 
Anglo-Californian  Bank,  104  U.  S. 
192,  26  L.  ed.  707.  And  see  gen- 
erally as  to  acquiescence  and  ratifica- 
tion :  National  Home  Bldg.  &c.  Assn. 
V.  Home  Sav.  Bank,  181  111.  35,  54 
N.  E.  619,  64  L.  R.  A.  399,  72  Am. 
St.  245;  National  State  Bank  v. 
Sandford  &c.  Tool  Co.,  157  Ind.  10, 
60  N,  E.  699;  Cadillac  State  Bank  v. 
Cadillac  &c.  Heading  Co.,  129  Mich. 
IS,  88  N.  W.  67;  Common  Sense  Min 
&c.  Co.  V.  Taylor  (Mo.),  152  S.  W,  5. 

=' Farmers'  Bank  v.  McKee,  2  Pa. 
St.  318. 


°°  Crump  V.  United  States  Min.  Co., 
7  Grat.  (Va.)  352,  56  Am.  Dec.  116; 
Walworth  County  Bank  v.  Farmers' 
Loan  &c.  Co.,  14  Wis.  325.  See  also, 
Fulton  Bank  v.  New  York  &c.  Canal 
Co.,  4  Paige  (N.  Y.)  127;  Luse  v. 
Isthmus  &c.  R.  Co.,  6  Ore.  125,  25 
Am.  Rep.  506.  But  compare  Mott 
V.  Danville  Seminary,  129  111.  403,  21 
N.  E.  927.  But  see  Trent  v.  Sher- 
lock, 26  Mont.  85,  66  Pac.  700. 

^Hoyt  V.  Thompson,  5  N.  Y.  320. 
See  also.  First  Nat.  Bank  v.  Lucas, 
21  Nebr.  280,  31  N.  W.  805.  But  see, 
as  to  power  to  endorse  negotiable 
paper  owned  by  the  corporation, 
Jones  V.  Stoddart,  8  Idaho  210,  67 
Pac.  650. 

""  Savings  Bank  v.  Benton,  2  Mete. 
(Ky.)  240.  See  also,  Sarmiento  v. 
Davis  Boat  &c.  Co.,  105  Mich.  300, 
(>?>  N.  W.  205,  55  Am.  St.  446 ;  Weth- 
erbee  v.  Fitch,  117  111.  67,  7  N.  E. 
513. 

^'  Reno  Water  Co.  v.  Leete,  17  Nev. 
203,  30  Pac.  702. 
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tors  in  special  session  whenever  he  desires  to  place  before  them 
any  matter  of  business  requiring  their  attention.^^  But  even 
where  the  president  of  a  bank  has  the  general  authority  to  certify 
checks  conferred  upon  him,  it  has  been  held  that  he  is  not  there- 
by authorized  to  certify  his  own  checks  f^  nor  has  he  any  implied 
authority  to  use  the  funds  of  the  bank  with  which  to  pay  his 
individual  obligations/* 

There  is  considerable  conflict  among  the  decisions  as  to  the 
implied  power  of  the  president  of  a  corporation,  one  view 
being  that  by  virtue  of  his  office  merely,  he  has  little,  if  any, 
more  power  than  any  single  director.^^  At  the  other  ex- 
treme is  the  popular  view,  adopted  in  some  cases,  that  he  has 
almost  unlimited  authority  within  the  scope  of  the  corporate 
powers.^"  As  indicated  by  what  has  already  been  said,  the  better 
view  seems  to  be  that  the  field  of  his  power  lies  between  these 
two  extremes.  The  practical  workings  of  modern  corporations, 
the  ordinary  course  of  business,  and  the  very  necessities  of  the 
case  would  seem  to  require  something  more  than  the  former  view 
gives;  and  even  if  it  cannot  be  assumed  merely  by  virtue  of  his 
office,  the  president  is  usually  given  greater  power,  either  ex- 
pressly or  impliedly,  by  holding  him  out  as  having  it  or  permitting 
and  acquiescing  in  his  exercise  of  it.^^    But  it  is  doubtless  true 

"' Union  Gold  Mining  Co.  v.  Rocky  &c.  Inst.,  63  Vt.  581,  22  Atl.  57S,  25 

IVIountain  Nat.  Bank,  1  Colo.  531.  Am.   St.  783;   Hodge's   Exr.  v.   First 

"^Clafin   V.   Farmers'   &c.    Bank,  25  Nat.   Bank,  22  Grat.    (Va.)   51.      See 

N.  Y.   293,  24  How.   Pr.    (N.  Y.)    1,  also,    Des    Moines    Mfg.    &c.    Co.    v. 

2  Am.  Law  Reg.  (N.  S.)  92.  See  also,  Tilford   ilill   Co.,  9   S.  Dak.  542,  70 

Bowditch  Furniture  Co.  v.  Jones,  74  N.   W.   839. 

Conn.    149,    50    Atl.    41;    Wallace    v.  '"See  2  Thomp.   Corp.    (2d  ed.),   § 

Oceanic  Packing   Co.,  25  Wash.   143,  1452;   Matson  v.   Alley,    141   111.   284, 

64  Pac.  938.     But  compare  Africa  v.  31  N.  E.  419;  Marlatt  v.  Levee  Steam 

Duluth  News  Tribune  Co.,  82  Minn.  Cotton  Press  Co.,  10  La.  583,  29  Am, 

283,  84  N.  W.  1019,  83  Am.   St.  424.  St.  468;  Sistare  v.  Best,  16  Hun   (N. 

"'Chrystie  v.  Foster,  61  Fed.  551,  Y.)  611;  Steamboat  Co.  v.  McCutch- 
9  C.  C.  A.  606.  See  also,  Park  Hotel  eon,  13  Pa.  St.  13 ;  Cake  v,  Potts- 
Co.  V.  Fourth  Nat.  Bank,  86  Fed.  742,  ville  Bank,  116  Pa.  St.  264,  9  Atl. 
30  C.  C.  A.  409.  502,  2  Am.  St.  600;  Morgan  v.  Mer- 

''  See  City  Flee.  St.  R.  Co.  v.  First  chants'   Nat.   Bank,    13   Lea    (Tenn.) 

Nat.   Exch.  Bank,  62  Ark.  Zi,  34  S.  234. 

W.  89,  31  L.  R.  A.  534,  54  Am.  St.  ""2  Thomp.  Corp.  (2d  ed.)  1458, 
282 ;  Brooklyn  Gravel  Road  Co.  v.  1468 ;  State  Nat.  Bank  v.  Union  Nat. 
Slaughter,  33  Ind.  185;  Mt.  Sterling  Bank,  168  111.  519,  48  N.  E.  82;  Na- 
fta. "Tpk.  Road  Co.  v.  Loonev,  1  Mete,  tional  State  Bank  v.  Sanford  &c. 
(Ky.)  550,  71  Am.  Dec.  491;  Titus  Tool  Co.,  157  Ind.  10.  60  N.  E.  699; 
V.  Cairo  &c.  R.  Co.,  37  N.  J.  L.  98;  Jones  v.  Williams,  139  Mo.  1,  39  S. 
Lyndon  Mill  Co.  v.  Lyndon  Literary  W.  486,  40   S.   W.  353,  37  L    R.   A. 
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that  where  he  is  not  a  general  manager  or  the  Hke,  and  is  not 
held  out  as  being  the  chief  executive  officer,  the  powers  implied 
merely  from  the  title  of  president  are  very  limited.^'  Where, 
however,  he  is  the  chief  executive  officer  and  general  manager 
such  powers  as  such  an  agent  would  naturally  and  customarily 
have  in  the  business  may  well  be  implied.'" 

§  2890.  Vice-president. — It  is  said  that  a  vice-president  as 
such  has  no  implied  authority  to  bind  the  corporation  where  the 
president  is  present  and  capable  of  acting.*"  In  the  absence  of 
the  president,  however,  the  vice-president  usually  acts  in  his  place 
with  the  same  powers  in  such  case."  It  has  been  held  that  the 
deed  of  a  corporation  may  be  executed  as  well  by  its  vice-presi- 
dent as  by  its  president,  and  that  when  so  executed,  with  neces- 
sary formalities,  it  will  be  presumed  that  the  vice-president  had 
authority  to  act  on  behalf  of  the  corporation.*^  Specia'l  duties 
and  grants  of  power  are  also  given  to  the  vice-president  in  some 
corporations. 


682,  61  Am.  St.  436 ;  Neiffer  v.  Bank 
of  Knoxville,  1  Head  (Tenn.)  162. 
See  also,  Floyd  v.  Matthews,  223  III. 
477,  79  N.  E.  172,  7  L.  R.  A.  (N.  S.) 
376,  and  note,  114  Am.  St.  346;  Chest- 
nut St.  Trust  &c.  Co.  V.  Record  Pub. 
Co.,  227  Pa.  St.  235,  75  Atl.  1067, 
136  Am.  St.  874;  First  Nat.  Bank  v. 
Colonial  Hotel  Co.,  226  Pa.  St.  292, 
75  Atl.  412. 

"1  Mor.  Priv.  Corp.  r2d  ed.),  § 
537;  2  Cook  Corp.  (6th  ed.),  §§  712, 
716;  Elliott  Priv.  Corp.  (3d  ed.),  § 
529;  Taylor  Corp.  (4th  ed.),  §§  202, 
236,  238;  Thomp.  Corp.,  §§  1452,  1454; 
Templin  v.  Chicago  &c.  R.  Co.,  73 
Iowa  548,  35  N.  W.  634;  Walworth 
County  Bank  v.  Farmers'  Loan  &c. 
Co.,  14  Wis.  325;  St.  Clair  v.  Rut- 
ledge,  115  Wis.  583,  92  N.  W.  234, 
95  Am.  St.  964. 

"  See  2  Thomp.  Corp.,  §  1465,  1466, 
1474;  1  Elliott  R.  R.  (2d  ed.),  §§ 
283-285,  296-298;  Pettibone  v.  Lake 
View  Town  Co.,  134  Cal.  227,  66 
Pac.  218;  First  Nat.  Bank  v.  G.  V. 
V.  Min.  Co.,  89  Fed.  439,  modified  95 
Fed.  23,  36  C.  C.  A.  633;  Lloyd  v. 
Matthews,  223  III.  477,  79  N.  E.  172, 
7  L.  R.  A.  (N.  S.)  376,  and  note,  114 
Am.  St.  346;  White  v.  Elgin  Cream- 
ery Co.,  108  Iowa  522,  79  N.  W.  283 ; 


Topeka  Primary  Assn.  v.  Martin,  39 
Kans.  750,  18  Pac.  941;  Manross  v. 
Uncle  Sam  Oil  Co.  (Kans.),  128  Pac. 
385 ;  Ceeder  v.  H.  M.  Loud  &c.  Lum- 
ber Co.,  86  Mich.  541,  49  N.  W.  575, 
24  Am.  St.  134;  Africa  v.  Duluth 
News  Tribune  Co.,  82  Minn.  283,  84 
N.  W.  1019,  83  Am.  St.  424;  Horton 
Ice  Cream  Co.  v.  Merritt,  63  Hun  (N. 
Y.)  628,  43  N,  Y.  St.  416,  17  N.  Y. 
S.  718;  Sandberg  v.  Victor  &c.  Min. 
Co.,  24  Utah  1,  66  Pac.  360. 

"2  Page  Cont.,  §  981,  citing  Shav- 
alier  v.  Grand  Rapids  &c.  Lumber  Co., 
128  Mich.  230,  87  N.  W.  212.  But 
this  case  cannot  fairly  be  said  to 
so  decide. 

'^  American  Exch.  Nat.  Bank  v. 
Ward,  111  Fed.  782,  49  C.  C.  A. 
611,  55  L.  R.  A.  356;  Fernald  v.  Spo- 
kane &c.  Tel.  Co.,  31  Wash.  672,  72 
Pac.  462.  See  also.  Cox  v;  Robinson, 
82  Fed.  277,  27  C.  C.  A.  120. 

*^  Ellison  V.  Branstrator,  153  Ind. 
146,  54  N.  E.  433,  citing  Smith  v. 
Smith,  62  111.  493;  Bowers  v.  Hecht- 
man,  45  Minn.  238,  47  N.  W.  792; 
Lewis  V.  Albemarle  &c.  R.  Co.,  95  N. 
Car.  179;  Shaffer  v.  Hahn,  111  N. 
Car.  1,  IS  S.  E.  1033;  Ballard  v. 
Carmichael,   83   Tex.   355,   18   S.   W. 
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§  2891.  Secretary. — The  secretary  is  the  keeper  of  the  cor- 
porate records,"  and  the  agent  through  whom  it  usually  commu- 
nicates with  the  public.**  But  he  has  no  inherent  power  by  virtue 
of  his  office  to  make  contracts  binding  upon  the  corporation.*^ 
The  corporation  may,  however,  become  bound  by  ratification,*® 
and  the  secretary  is  sometimes  given  the  powers  of  a  manager  or 
executive  officer,  or  held  out  as  having  them  and  allowed  to  act 
in  such  a  manner  as  to  bind  the  corporation  under  the  circum- 
stances of  particular  cases.*^ 

§  2892.  Treasurer. — The  treasurer  is  usually  the  custodian 
of  the  funds  and  the  fiscal  agent  of  the  corporation,  and  he  gener- 
ally has  authority  to  receive  payments  and  to  pay  out  money 
subject  to  the  instruction  of  his  superior  officers.  He  is  not, 
ordinarily,  a  contracting  agent,  and  has  no  implied  authority  by 
virtue  of  his  office  alone  to  borrow  money  and  give  the  notes  of 
the  corporation  therefor.**     But  something  depends  on  the  char- 


734;    Colman   v.   West   Virginia   Oil 
&c.   Co.,  25  W.  Va,   148, 
"  Smith  V.  Natchez  Steamboat  Co., 

I  How.    (Miss.)   479;   Evans  v.   Lee, 

II  Nev.  194  (and  of  the  seal).  See 
also,  Mowbray  v.  Antrin,  123  Ind. 
24,  23  N.  E.  858;  Ellison  v.  Brau- 
strater,   153   Ind.    146,   54  N.   E.   433. 

"2  Thomp.  Corp.  (2d  ed.),  §  1509; 
Columbia  Ins.  Co.  v.  Masonheimer, 
76  Pa.  St.  138.  See  also,  Frye  v. 
Tucker,  24  111.  180;  Hastings  v. 
Brooklyn  R.  Co.,  138  N.  Y.  473,  34  N. 
E.  289.  But  see  British  Mut. 
Banking  Co.  v.  Charnwood  Forest  R. 
Co.,  18  Q.  B.  Div.  714,  56  L.  J.  Q. 
B.  449. 

*=  Chicago  V.  Stein,  252  111.  409,  96 
N.  E.  886,  Ann.  Cas.  1912D.  294; 
Ross  Oil  &c.  Co.  V.  Estham,  73  Kans. 
464,  85  Pac.  531;  Farrell  v.  Gold, 
Flint  Min.  Co.,  32  Mont.  416,  80  Pac. 
1027;  Harris  v.  Congress  Hall.  Hotel 
Co.,  76  N.  J.  L.  367,  70  Atl.  330.  See 
also,  Taylor  v.  Sutherlin-IMeade  To- 
bacco Works,  107  Va.  787,  60  S.  E. 
132,  14  L.  R.  A.  (N.  S.)  1135.  And  to 
the  same  effect  are  Williams  v.  Ches- 
ter &c.  R.  Co.,  5  Eng.  L.  &  Eq.  497; 
Read  V.  Buffum,  79  Cal.  11,  21  Pac. 
555,  12  Am.  St.  131 ;  Wolf  v.  Daven- 
port &c.  R.  Co.,  9Z  Iowa  218,  61  N. 


W.  847;  Bradford  Belting  Co.  v. 
Gibson,  68  Ohio  St.  442,  67  N.  E.  888. 

"  New  England  Marine  Ins.  Co.  v. 
De  Wolf,  8  Pick.  (Mass.)  56.  See 
also,  Fawcett  v.  New  Haven  Organ 
Co.,  47   Conn.  224. 

"Latrobe  First  Nat.  Bank  v.  Gar- 
retson,  107  Iowa  196,  11  N.  W.  856; 
Homan  v.  Brooklyn  Life  Ins.  Co., 
9  Mo.  App.  596;  Conover  v.  AIu- 
tual  Ins.  Co.,  1  N.  Y.  290,  4  How. 
Pr.  (N.  Y.)  365;  Chew  v.  Henrietta 
INIia.  &c.  Co.,  1  McCrary  (U.  S.) 
222,  2  Fed.  5. 

"  Craft  V.  South  Boston  R.  Co.,  150 
Mass.  207,  22  N.  E.  920,  5  L.  R.  A. 
641.  See  also.  Chemical  Nat.  Bank 
V.  Wagner,  93  Ky.  525,  20  S.  W.  535, 
40  Am.  St  206;  Fifth  Ward  Sav. 
Bank  v.  First  Nat.  Bank,  48  N.  J.  L. 
513,  7  Atl.  318;  Davis  Sewing  Ma- 
chine Co.  V.  Best,  105  N.  Y.  59,  11 
N.  E.  146;  also.  Page  v.  Fall  River 
&c.  R.  Co.,  31  Fed.  257,  revd.  145  U. 
S.  637.  36  L.  ed.  851,  12  Sup.  Ct.  980  • 
Appeal  of  Philler,  161  Pa.  St.  157,  28 
Atl.  1072.  But  see  Credit  Co  .v. 
Howe  Machine  Co.,  54  Conn.  357,  8 
Atl.  472.  1  Am.  St.  123;  Corcoran  v. 
Snow  Cattle  Co.,  151  Mass.  74,  23 
N.  E.  727;  Narragansett  Bank  v.  At- 
lantic Silk  Co.,  3  Mete.   (Mass.)  282. 
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acter  of  the  corporation  and  its  business  ;*"  and  usage  and  acquies- 
cence may  broaden  the  ordinary  powers  as  to  those  who  deal  with 
the  corporation  through  him  upon  his  apparent  authority  in  good 
faith."" 

§  2893.  The  cashier. — The  cashier  of  a  bank  is  its  financial 
agent,  who  usually  has  the  immediate  charge  of  its  currency  and 
bullion  as  well  as  the  securities  and  paper  of  the  bank  generally ; 
and  it  is  his  duty,  under  the  direction  of  the  board  of  directors, 
to  loan  money  of  the  bank,  discount  notes  on  its  behalf,  collect  its 
debts,  and  do  whatever  is  necessary  and  proper  to  receive  or 
pass  away  the  funds  of  the  bank  for  banking  purposes."  The 
Supreme  Court  of  the  United  States  has  defined  the  ofiice  and 
its  ordinary  duties  in  a  general  way  as  follows :  "The  court 
defines  the  cashier  of  the  bank  to  be  an  executive  officer,  by 
whom  its  debts  are  received  and  paid,  and  its  securities  taken 
and  transferred,  and  that  his  acts,  to  be  binding  upon  a  bank, 
must  be  done  within  the  ordinary  course  of  his  duties.  His  ordi- 
nary duties  are  to  keep  all  the  funds  of  the  bank,  Its  notes,  bills, 
and  other  choses  in  action,  to  be  used  from  time  to  time  for  the 
ordinary  and  extraordinary  exigencies  of  the  bank.  He  usually 
receives  directly,  or  through  the  subordinate  officers  of  the  bank, 
all  moneys  and  notes  of  the  bank,  delivers  up  all  discounted  notes 
and  other  securities  when  they  have  been  paid,  draws  checks  to 
withdraw  the  funds  of  the  bank  where  they  have  been  deposited, 
and,  as  the  executive  officer  of  the  bank,  transacts  most  of  its 
business.'"^^ 

The  cashier  is  ordinarily  selected  by  the  board  of  directors,  but 
need  not  be  and  usually  is  not  a  member  of  such  board.  He  is 
usually  required  to  give  bond  for  the  faithful  performance  of  his 

"See  Matson  v.  Alley,  141  III.  284,  revd.    145    U.    S.   v,    36   L.    ed.    851, 

31  N.  E.  419;  Merchants'  Nat.  Bank  12   Sup.    Ct.   980;    Sun   Printing   &c. 

V.   Citizens'   Gas  &c.   Co.,   159  Mass.  Assn.   v.   Moore,    183   U.   S.   642,   46 

505,  34  N.  E.  1083,  38  Am.  St.  453.  L.  ed.  366,  22  Sup.  Ct.  240. 

"Chicago   Tip  &c.   Co.   v.   Chicago  "Whart.  Agency,  §  684;  Reinhard 

Nat.  Bank,  176  111.  224,  52  N.  E.  52;  Agency,  §  438. 

Merchants'    Nat.    Bank    v.    Citizens'  "United  States    v.    City   Bank,    21 

Gas   &c.    Co.,    159   Mass.   505,   34   N.  How.  (U.  S.)  356,  364,  16  L.  ed.  130. 

E.  1083   38  Am.  St.  453 ;  Blake  v.  Do-  See   also,   Merchants'   Bank  v.   State 

mestic  Mfg.  Co.,  64  N.  J.  Eq.  480,  38  Bank,  10  Wall.  (U.  S.)  604,  19  L.  ed. 

Atl.   241.     To    same   effect,    Page   v.  1008. 
Fall  River  &c.  R.  Co.,  31  Fed.  257, 
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duties. =^  The  cashier  has  power  to  bind  the  bank  by  all  his  acts 
and  conduct  that  are  within  the  general  scope  of  his  authority ; 
and  where  the  facts  are  undisputed  and  there  is  no  question  of 
particular  usage,  acquiescence  or  the  like,  whether  the  act  is  or 
is  not  within  such  scope  is  considered  to  be  a  question  of  law  for 
the  court,  and  not  for  the  determination  of  the  jury.  But  in  most 
cases,  perhaps,  the  question  as  to  authority  in  the  particular  in- 
stance is  a  mixed  question  of  law  and  fact."  He  has  power  to 
draw  on  the  funds  of  the  bank  deposited  to  its  credit  in  other 
banks,  for  the  purposes  of  paying  its  debts,  selling  drafts,  dis- 
counting notes,  and  the  like."'  When  such  a  check  or  draft  is 
ambiguous,  it  has  been  held  that  parol  evidence  may  be  introduced 
to  show  that  the  instrument  was  drawn  by  the  cashier  as  such,  and 
the  purpose  for  which  the  draft  was  made  or  the  check  given.^° 
The  cashier  has  also  the  inherent  power  to  certify  checks, °'  and 
to  buy  and  sell  bills  of  exchange,  when  the  bank  engages  in  this 
branch  of  business  ;°*  he  may  also,  as  a  part  of  his  usual  business, 
bind  the  bank  by  indorsing  negotiable  paper  for  collection  or  dis- 
count, or  for  payment  of  the  debts  of  the  bank.^°  Although  a 
cashier  may  be  forbidden  to  do  certain  acts  by  the  directors,  yet, 
if  the  acts  are  within  the  ordinary  scope  of  a  cashier's  duties  and 
within  his  apparent  authority,  such  restriction  ig  not  binding  on 
innocent  third  parties,  unless  they  have  notice  thereof,  or  unless 
the  act  be  ultra  vires  ;*""  he  has  no  implied  power  to  bind  the  bank 
outside  the  usual  course  of  business,  however."^     But  here,  as 

"  Morse    Banks    &    Banking     (4th  chants'  Bank  v.  State  Bank,  10  Wall. 

ed.),    §    16.  (U.   S.)   604,  19  L.  ed.  1008. 

"•Peninsular    Bank   v.    Hanner,    14  °»2    Thomp.     Corp.     (2d    ed.),     §§ 

Mich.    208.     But    see   Gale   v.    Chase  1540,    1542;    Robb    v.    Ross    County 

Nat.    Bank,    104  Fed.   214,   43   C.    C.  Bank,  41  Barb.   (N.  Y.)   586;  Fleck- 

A.    496;    Merchants'    Bank   v.    State  ner    v.    Bank    of    United    States,    8 

Bank,    10   Wall.    (U.   S.)   604,    19  L.  Wheat.    (U.   S.)   338,  5  L.  ed.  631. 

ed.  1008;  :\Iartin  v.  Webb,  110  U.  S.  "See  2  Thomp.  Corp.    (2d  ed.),   § 

7,  28  L.  ed.  49,  3  Sup.  Ct.  428.  1536;    Hartford    Bank   v.    Barry,    17 

'"'Reinhard  Agency,  §  438.  Mass.  94;  West  St.  Louis  Sav.  Bank 

°°  Mechanics'  Bank  v.  Bank  of  Co-  v.   Shawnee   County  Bank,  95  U.   S. 

lumbus,  5  Wheat.    (U.  S.)  326,  S  L.  557,  24  L.   ed.   490. 

ed.  100.  *"  Merchants'  Bank  v.   State   Bank, 

"Farmers'   &   Mechanics'   Bank   v.  10  Wall.   (U.  S.)  604,  19  L.  ed.  1008. 

Butchers'  &  Drovers'  Bank,  16  N.  Y.  "  Lamb   v.    Cecil,   25    W.    Va.   288. 

125,   69  Am.   Dec.   678;    Clarke   Nat.  See  also.  Bank  of  Commerce  v.  Hart, 

Bank  v.    Bank   of   Albion,   52   Barb.  i1  Nebr.  197,  55  N.  W.  631,  20  L.  R. 

(N    Y)    592-     Muth     V.     St.     Louis  A.    780,    40   Am.    St.    479;    Cochecho 

Trust  Co.,  88  Mo.   App.   596;    Mer-  Nat.  Bank  v.  Haskell,  51  N.  H.  116, 
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elsewhere  in  the  law  of  agency,  the  corporation  is  often  liable 
because  it  has  held  him  out  as  having  authority  or  as  having  acqui- 
esced so  that  he  has  apparent  authority  to  do  the  particular  act."^ 
As  to  the  forms  of  contract  by  which  he  may  bind  his  principal, 
the  general  subject  has  already  been  considered  in  connection  with 
that  of  an  agent's  execution  of  authority."'  It  may  be  said  here, 
however,  that  he  may  make  a  valid  written  contract  for  his  prin- 
cipal, either  as  maker  or  indorser  of  paper,  by  acting  ostensibly 

in  the  name  of  such  principal;  as,  " bank,  by  , 

cashier.""*  But  it  is  not  necessary  that  this  precise  form  should 
be  used,  and  other  forms,  showing  the  intention  to  bind  the  bank 
as  such,  and  not  the  cashier  individually,  have  been  held  good 
for  that  purpose;  as  simply  "A.  B.,  cashier,"  or  "A.  B.,  cashier 
of bank,""°  his  signature  as  "cashier"  being  generally  in- 
terpreted to  imply  an  intention  to  bind  the  bank.°°  It  has  also 
been  held  that  the  cashier  of  a  bank  may,  as  an  incident  of  hi^ 
power  to  collect  the  debts  of  the  bank,  turn  over  to  an  attorney  for 
collection  the  notes  and  claims  of  the  bank,  representing  debts 
due  to  it  by  others,  if  it  becomes  necessary  to  do  so,"'  and  that  he 
may  borrow  money  for  the  bank  and  execute  the  company's  paper 
for  the  same."^  The  directors  may  deprive  the  cashier  of  this 
power  by  placing  it  in  the  hands  of  some  other  officer,  or  one  es- 
pecially appointed  for  that  purpose ;  but  as  it  is  a  common  usage 

12  Am.  Rep.  67;  Allen  v.  First  Nat.  354;   Oakland   County   Sav.   Bank  v. 

Bank,  127  Pa.  St.  51,  17  Atl.  886,  14  State  Bank,  113  Mich.  284,  17  N.  W. 

Am.   St.  829;   United   States  v.   City  453,    67    Am.    St.    463;    Marshall    v. 

Bank,  21   How.    (U.    S.)    356,   16  L.  Archie  Bank,  76  Mo.  App.  92;  Sim- 

ed.   130.     He  has  no   implied  power  mons    Hardware    Co.    v.    Bank    of 

to   give    mortgages    on    the    bank's  Greenvi/ood,  41  S.  Car.  177,  19  S.  E. 

property  and  transfer  its  assets.  Bank  502,  44  Am.  St.  700;  note  to  Corser 

of  Gloster  v.  Hindman,  95  Miss.  742,  v.  Paul,  11  Am.  Dec.  759-763. 

50  So.  65,  Ann.  Cas.  1912A.  93,  and  °'  See  ante,  §  2834  et  seq. 

note.    See  also  as  to  lease,  Spongberg  "Spear  v.  Ladd,  11  Mass.  94. 

V.  First  Nat.  Bank,  18  Idaho  524,  110  °°  Bank  of  Genesee  v.  Patchin  Bank, 

Pac.  716,   Ann.   Cas.   1912A.  95,  and  13  N.  Y.  309;  Robb  v.  Ross  County 

note  Bank,  41  Barb.   (N.  Y.)  586;  Hough- 

"'See     Davenport     v.     Stone,     104  ton  v.  First  Nat.  Bank,  26  Wis.  663, 

Mich.    521,   62    N.    W,    722,    53    Am.  7  Am.  Rep.  107. 

St.  467 ;  Havens  v.  Bank  of  Tarboro,  ""  See  ante,  §  2836. 

132    N.    Car.   214,   43    S.    E.   639,   95  "Eastman  v.  Coos  Bank,  1  N.  H. 

Am.  St.  627.    See  also,  Spongberg  v.  23. 

First   Nat.   Bank,    18   Idaho   524,   110  "Chemical   Nat.   Bank  v.   Kohner, 

Pac.  716,  Ann.  Cas.  1912A.  95 ;  L'Her-  8  Daly  (N.  Y.)  530,  58  How.  Pr.  (N. 

bette    V.    Pittsfield    Nat.    Bank,    162  Y.)  267. 
Mass.  137,  38  N.  E.  368,  44  Am.  St. 
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among  banks  for  the  cashier  to  discharge  that  duty,  it  has  been 
held  that,  in  the  absence  of  notice  of  the  deprivation  of  such 
power,  third  parties  would  be  protected  in  dealing  with  the  cashier 
on  the  assumption  that  he  had  such  authority/"  A  cashier  may 
also  perform  many  acts  for  his  bank  which  are  not  a  portion  of  his 
inherent  authority,  but  which  he  has  been  especially  authorized 
to  do  by  the  charter,  or  by  the  vote  of  the  directors,  or  even  by 
the  custom  of  bankers  in  the  particular  community.  But,  as  al- 
ready stated,  he  can  only  bind  the  bank  by  acts  within  the  scope 
of  his  employment,  real  or  apparent ;  he  cannot,  for  example, 
bind  his  principal  by  official  indorsement  of  his,  the  cashier's, 
individual  note;^"  nor  has  he  any  authority  to  draw  a  draft  in  the 
name  of  his  principal  in  paj'ment  of  his  own  debt.'^  He  cannot 
render  the  bank  liable  for  any  acts  or  declarations  done  or  made 
in  the  pursuit  of  his  private  business;"  nor  can  he  bind  the  bank 
by  representation  as  to  the  solvency  of  a  third  person  in  a  trans- 
action with  which  the  bank  is  in  no  way  concerned.'^ 

§  2894,  Tellers. — Cashiers  usually  have  under  them  as  as- 
sistants certain  officers  called  "tellers."  These  are  the  cashier's 
subordinates,  but  they  are  not  subagents  in  the  sense  of  rendering 
him  liable  for  their  defaults.  Tellers,  where  the  business  justi- 
fies it,  are  divided  into  paying  tellers  and  receiving  tellers ;  and, 
as  the  respective  terms  indicate,  the  one  is  engaged  in  paying  out 
and  the  other  in  taking  in  the  moneys  of  the  bank.  These  officers 
are  but  the  cashier's  arms,  so  to  speak,  by  which  different  por- 
tions of  his  own  functions  are  performed.''*  They  only  perform 
such  portions  of  the  business,  as  a  rule,  as  would  otherwise  be 
entrusted  to  the  cashier,  but  this  is  not  because  he  has  not  the  time 
to  do  such  business  himself ;  and,  hence,  their  functions  cannot 
be  said  to  be  independent  of,  but  rather  are  concurrent  with,  those 
of  the  cashier.     Yet  it  is  not  meant  that  they  have  the  general 

™  Grain    v.    First    Nat.    Bank,    114  '"Allen    v.    First    Nat.    Bank,    127 

111.  516,  2  N.  E.  486.  Pa.   St.   51,   17  Atl.   886,   14  Am.   St. 

"West    St.    Louis    Sav.    Bank    v.  829. 

Shawnee  County  Bank,  95  U.  S.  557,  "Tavlor  v.   Commercial  Bank,   174 

24  L.   ed.   490.  N.  Y.  181,  66  N.  E.  726,  62  L.  R.  A. 

"Campbell  v. -Manufacturers'  Nat.  783,  95  Am.  St.  564. 

Bank,  67   N.  J.   L.  301,   51  Atl.  497,  "Merchants'   Bank  v.   State   Bank, 

91  Am.   St.  438.  10  Wall.   (U.  S.)  604,  19  L.  ed.  1008. 
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powers  of  a  cashier,  for  they  are  agents  with  Hmited  powers/' 
Where  a  statute  authorized  a  "bank"  to  receive  money  on  deposit, 
it  was  held  that  the  cashier,  as  the  agent  of  such  bank,  was  author- 
ized to  receive  money  on  deposit,  receipt  for  the  same,  and  enter  it 
upon  the  books  of  the  bank,  and  that  the  bank  would  be  bound  by 
his  act.''®  Generally,  a  person  desiring  to  make  a  deposit  in  a 
bank  should  place  it  with  the  receiving  teller,  as  the  paying  teller 
may  not  be  authorized  to  receive  money  for  the  bank ;  and  it  has 
been  held  that  if  he  receives  it  nevertheless,  he  thereby  becomes 
the  agent  of  the  depositor,  and  renders  the  bank  liable  only  in  the 
event  he  pays  the  money  over  to  the  proper  officer  and  it  becomes 
a  portion  of  the  funds  of  the  bank ;"  but  this  seems  questionable, 
at  least  where  the  deposit  is  made  at  the  window  of  the  receiv- 
ing teller.''^ 

§  2895.  Other  officers  and  agents — Miscellaneous. — Ques- 
tions have  arisen  as  to  the  authority  of  many  other  agents  of  cor- 
porations and  the  binding  effect  of  their  acts  in  various  instances, 
but  they  have  been  answered  by  the  application  of  the  general 
rules  already  stated,  and  it  is  unnecessary  to  consider  them  at 
length  or  in  detail.  Attention  is  called,  however,  to  some  of  the 
most  important.  As  already  shown,  managing  agents  or  super- 
intendents having  general  authority  over  the  entire  business 
usually  have  very  comprehensive  powers,  and  may  do  such  acts  as 
are  appropriate  and  usual  in  carrying  on  the  business,'^  but  they 
cannot  bind  the  corporation  by  acts  on  their  face  for  their  own 

"  See    Walker  -v.    St.    Louis    Nat.  Jackson  Ins.   Co.  v.   Cross,  9  Heisk. 

Bank,  S  Mo.  App.  214.    See  also,  Se-  (Tenn.)  283. 

curity  Bank  v.  Nat.  Bank,  67  N.  Y.  '"Langan  v.  Great  Western  R.  Co., 

458,    23    Am.    Rep.    129.      But    com-  30  L.  T.    (N.   S.)    173;  Baird  Lum- 

pare  Clews  v.   Bank  of   N.   Y.  Nat.  ber  Co.   v.  Devlin,   124  Ala.  24S,  27 

Bank  Assn.,  114  N.  Y.  70,  20  N.  E.  So.  425;  New  Albany  &c.  R.  Co.  v. 

852  Haskell,    11    Ind.   301;    Louisville   E. 

'"State   Bank   v.    Kain,    1    111.    75;  &   S.  L.   R.   Co.   v.   McVay,  98  Ind. 

Squires  v.   First   Nat.   Bank,   59  111.  391,  49  Am.   Rep.  770;   Kansas   City 

App.  134.  V.    Cullinan,    65    Kans.    68,    68    Pac. 

"Thatcher    v.    Bank   of    State    of  1099;    Fidelity    &    Casualty    Co.    v. 

New   York,   5   Sandf.    (N.   Y.)    121.  Field,  2  Nebr.  (unof.)  442,  89  N.  W. 

See  East  River  Nat.  Bank  v.  Gove,  249;   Sacalaris  v.  Eureka  &c.  R.  Co., 

57  N.  Y.  597.  18  Nev.  155,  1  Pac.  835,  51  Am.  Rep. 

"This    is    criticised    in    2    Thomp.  737;     Sun     Printing    &c.     Assn.     v. 

Corp.    (2d    ed.),    §    1549.     See   also,  Moore,  183  U.  S.  642,  46  L.  ed.  366, 

22   Sup.    Ct.  240. 
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benefit  and  not  for  the  corporation/"  nor,  in  general,  by  any  act 
which  is  within  neither  the  real  nor  the  apparent  scope  of  their 
authority."  So,  of  course,  intermediate  and  subordinate  agents 
have  limited  authority  and  cannot  bind  the  corporation  outside 
of  its  scope,  real  or  apparent.'^  But  an  agent,  though  limited  in 
authority  to  some  particular  purpose  or  branch  of  the  business, 
may  have  a  somewhat  general  authority  over  that  particular 
subject,*'  and  here,  too,  by  holding  the  agent  out  as  having  author- 
ity or  permitting  its  exercise  and  acquiescing  therein,  the  corpo- 
ration may  be  held  bound  to  third  persons  acting  in  good  faith  by 
his  acts  within  such  apparent  authority.  Thus,  a  railroad  sta- 
tion agent  has  no  general  authority  over  the  entire  business  and 
management  of  the  company,  but  he  usually  has  power  to  make 
contracts  in  regard  to  furnishing  cars  or  shipments  over  the  line 
at  his  own  station ;  and  when  proof  is  made  of  his  general  author- 
ity to  make  contracts  in  regard  to  such  shipments  his  power  to 
contract  with  reference  to  the  necessary  and  ordinary  details 
thereof  is  implied  or  inferred  therefrom.**  While  such  an  agent 
usually  has  no  authority  to  bind  the  company  by  contract  to  carry 
beyond  its  own  line,*^  yet  if  he  has  been  held  out  by  the  company 
as  having  such  authority,  as  where  such  is  its  usual  course  of  busi- 
ness, he  may  bind  the  company  thereby.*"     £0,  generally,  he  may 

™1  Ell.  R,  R.  (2d.  ed.),  §§  222,  296,  ==  See  1  Elliott  R.  R.   (2d  ed.)  300. 

297;  Willis  v.  Toledo  &c.  R.  Co.,  72  ^Wood  v.  Chicago  &c.  R.   Co.,  68 

Mich.  160,  40  N.  W.  205 ;  ante,  §  2889.  Iowa  491,  27  N.  W.  473,  56  Am.  Rep. 

See  also,  Cushman  v.  Cleveland  Coal  861 ;  Marsh  v.  Chicago  &c.  R.  Co.,  79 

&c.   Co.,   170  Ind.  402,  84  N.   E.  759,  Iowa  332,  44  N.  W.  562;  Deming  v. 

16  L.  R.  A.    (N.   S.)    1078,   127  Am.  Grand  Trunk  R.  Co.,  48  N.  H.  455,  2 

St.  391,  Am.  Rep.  267;  Blodgett  v.  Abbott,  72 

"Breed  v.  First  Nat.  Bank,  4  Colo.  Wis.   516,  40  N.  W.  491,  7  Am.   St. 

481 ;  Jackson  Paper  Co.  v.   Commer-  873. 

cial  Nat.  Bank,  199  111.  151,  65  N.  E.  »°  1   Elliott  R.   R.    (2d  ed.),   §   303. 

136,  59  L.  R.  A.  657,  93  Am.  St.  113;  "'Grover  &c.  Co.  v.  Missouri  Pac. 

Trent   v.    Sherlock,  26   Mont.  85,  66  R.  Co.,  70  Mo.  672,  35  Am.  Rep.  444, 

.Pac.  700;  Cosh-Murray  Co.  v.  Adair,  See  also,  1   Elliott  R.  R.    (2d  ed.),  § 

9  Wash.  686,  38  Pac.  749.    See  also,  303;  Hansen  v.  Flint  &c.  R.  Co.,  73 

Huntington  v.  Attrill,  118  N.  Y.  365,  Mo.   346,  41   N.   W.   529,  9  Am.   St. 

23  N.  E.  544.  791.     So  general  freight  agents  have 

'^  Southern    R.    Co.    v.    Grant,    136  been   presumed   to   have   this   power. 

Ga.  303,  71  S.  E.  422,  Ann.  Cas.  1912C.  St.   Louis   &c.  R.  Co.  v.   Elgin   Con- 

472;  Willis  v.  Toledo  &c.  R.  Co.,  72  densed    Milk    Co.,    175    III.    557,    51 

Mich.    160,   40   N.   W.   205;   Little  v.  N.  E.  911,  67  Am.  St.  238;  Baker  v. 

Kerr,  44  N.  J.  Eq.  263,   14  Atl.  613;  Chicago  &c.  R.  Co.,  91  Minn.  118,  97 

Lipscomb  v.  Houston  &c.  R.  Co.,  95  N.   W.  650;   Fremont  &c.   R.   Co.  v. 

Tex.   5,  64   S.   W.  923,  55   L.   R.   A.  New  York  &c.  R.  Co.,  66  Nebr.  159, 

869,  93  Am.   St.  804.  92  N.  W.  131,  59  L.  R.  A.  939. 
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bind  the  company  within  the  limits  of  his  apparent  authority  upon 
which  others  rightfully  act  in  good  faith,  even  though  he  has 
secret  instructions  to  the  contrary."  But  his  authority,  real  or 
apparent,  does  not  ordinarily  extend  to  the  control  of  the  com- 
pany's business  at  other  stations,*'*  and  he  cannot  make  a  contract 
binding  upon  the  company  for  his  own  benefit  and  unknown  to  the 
company.*"  Conductors  have  no  general  authority  to  make  con- 
tracts for  the  company,  but  in  an  emergency,  when  necessity 
seems  to  require  it,  they  may  have  this  power.""  The  rules  in 
regard  to  ratification  by  the  corporation  of  contracts  which  the 
corporation  could  have  made  also  apply  to  such  agents  as  well  as 
to  others."^ 


"Wood  V.  Chicago  &c.  R.  Co.,  68 
Iowa  491,  27  N.  W.  473,  56  Am. 
Rep.  861;  Pruitt  v.  Hannibal  &c.  R. 
Co.,  62  Mo.  527.  See  also,  1  Elliott 
R,  R.    (2d  ed.),  §  303. 

""Voorhees  v.  Chicago  &c.  R.  Co., 
71  Iowa  735,  30  N.  W.  29,  60  Am. 
Rep.  823.  See  also,  Missouri  Pac. 
R.  Co.  V.  Stults,  31  Kans.  752,  3  Pac. 
522;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hodge,  10  Tex.  Civ.  App.  543,  30  S. 
W.  829. 

"Willis  V.  Toledo  &c.  R.  Co.,  72 
Mich.  160,  40  N.  W.  205 ;  Pegram  v. 
Charlotte  &c.  R.  Co.,  84  N.  Car.  696, 
21  Am.  Rep.  639. 

°°  Bonnette  v.  St.  Louis  &c.  R.  Co., 
87  Ark.  197,  112  S.  W.  220,  16  L.  R. 
A.  (N.  S.)  1081,  128  Am.  St.  30; 
Terre  Haute  &c.  R.  Co.  v.  McMurray, 
98  Ind.  358,  49  Am.  Rep.  752;  Sloan 


V.  Central  Iowa  R.  Co.,  62  Iowa  728, 
16  N.  W.  331.  See  also,  Crosan  v. 
New  York  &c.  R.  Co.,  149  Mass.  196, 
21  N.  E.  367,  3  L.  R.  A.  776,  14  Am. 
St.  408;  Wright  v.  Glens  Falls  &c.  R. 
Co.,  24  App.  Div.  (N.  Y.)  617,  48  N. 
Y.  S.  1026.  And  see,  as  to  foreman  or 
other  subordinate  agent  having  such 
power  in  an  emergency,  Salter  v. 
Nebraska  Tel.  Co.,  79  Nebr.  373,  112 
N.  W.  600,  13  L.  R.  A.  (N.  S.)  545; 
Texas  Bldg.  Co.  v.  Albert,  57  Tex. 
Civ.  App.  638,  123  S.  W.  716. 

"2  Thomp.  Corp.  (2d  ed.),  §  1603; 
3  Clark  Corp.,  §  715;  1  Beach  Priv. 
Corp.,  §§  194,  197;  Cairo  &c.  R.  Co. 
V.  Mahoney,  82  111.  73,  25  Am.  Rep. 
299;  Cadillac  State  Bank  v.  Cadillac 
Stave  Heading  Co.,  129  Mich.  15, 
88  N.  W.  67 ;  Hooker  v.  Eagle  Bank, 
30  N.  Y.  83,  86  Am.  Dec.  351. 
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§  2900.    Factors  and  brokers — Definition  and  distinction. — 

Factors  and  brokers  are  both  agents  to  sell  property  of  another 
or  to  negotiate  contracts  with  reference  thereto;  and  both  are 
usually  compensated  by  a  commission;^  but  there  is  at  least  one 
clear  distinction,  namely,  a  factor  is  entrusted  with  the  property, 
while  a  broker  is  not.  The  former  is  "an  agent  who,  by  virtue 
of  authority  delegated  to  him  for  that  purpose,  undertakes  to  sell 
goods  or  merchandise  consigned  or  delivered  to  him  by  his  prin- 
cipal, for  a  compensation  called  a  commission  or  factorage,  which 
is  usually  a  percentum  of  the  proceeds.  For  these  reasons  he  is 
also  called  a  'consignee'  and  'commission  merchant,'  and  the 
goods  sent  to  him  at  any  one  time  are  called  a  'consignment'  of 
goods. "^  A  broker  is  an  agent  to  negotiate  contracts  or  make  bar- 
gains between  other  persons  for  a  commission  or  compensation 


M  Parson  Cont.  (9th  ed.),  91. 

'  Reinhard  Agency,  §  12.  A  del 
credere  factor  or  agent  is  a  factor 
who,  for  an  additional  compensation, 
guarantees  the  payment  of  the  debt 
due  from  the  buyer  of  goods  of  such 
agent.  The  words  del  credere  are 
of  Italian  origin,  signifying  a  guar- 


anty or  warranty.  The  factor  is 
said  to  be  acting  or  selling  upon  a 
del  credere  commission,  and  his  extra 
compensation  is  so  called.  Morris 
V.  Cleasby,  4  M.  &  G.  566;  Grove  v. 
Dubois,  1  T.  R.  112;  Story  Agency 
(9th  ed.),  §  33;  post,  §  2912. 
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commonly  called  a  brokerage,  and  is  a  negotiator  or  middleman 
usually  having  nothing  to  do  with  the  custody  of  the  property/ 
but  he  may  also,  if  authorized,  make  the  contract  for  the  parties/ 

§  2901.  Authority — How  conferred. — Factors  and  brokers, 
like  other  agents,  derive  their  authority  from  the  appointment 
of  the  principal,  accepted  by  them.°  But  this  may  be  either  ex- 
press or  implied,^  and  the  extent  of  the  authority  is  often  very 
largely  determined  by  usage.  It  is  not,  ordinarily,  required  to  be 
in  writing;^  but  there  are  statutes  in  some  jurisdictions  providing 


'Story  Agency  (9th  ed.),  §  28; 
Evans'  Remuneration  of  Commission 
Agents  (2d  ed.)  36;  Mechem  Agency, 
§  927;  Baring  v.  Corrie,  2  B.  &  Aid. 
137;  Haas  v.  Ruston,  14  Ind.  App. 
8,  42  N.  E.  298,  56  Am.  St.  288.  And 
as  when  shown  by  these  authorities, 
a  broker  usually  has  no  authority  to 
buy  and  sell  in  his  own  name. 

*  Story  Agency  (9th  ed.),  §  28>; 
Evans'  Remuneration  of  Commission 
Agents  (2d  ed.)  36.  There  are  vari- 
ous classes  or  kinds  of  brokers,  the 
most  common  and  important  of 
which  are  the  following:  Bill  and 
note  brokers  negotiate  the  sale  and 
purchase  of  bills  of  exchange  and 
notes.  Bouv.  Law  Diet.  Tit.  Brokers. 
Exchange  brokers  negotiate  bills  of 
exchange  drawn  on  foreign  coun- 
tries, or  on  other  places  in  this  coun- 
try. Insurance  brokers  procure  in- 
surance and  negotiate  between  in- 
surers and  insured.  See  also,  16 
Am.  &  Eng.  Encyc.  of  Law  (2d  ed.) 
970.  Merchandise  brokers  negotiate 
the  sale  of  merchandise  without  hav- 
ing its  custody  as  a  factor  usually 
has.  Bouv.  Law  Diet.  Tit.  Brokers. 
Real  estate  brokers  are  those  who  ne- 
gotiate between  buyers  and  sellers  pi 
real  estate.  Among  the  duties  most 
generally  performed  by  them  are 
those  of  finding  purchasers  for  per- 
sons who  have  property  for  sale,  and 
finding  sellers  for  those  desiring  to 
purchase  such  property.  In  many  in- 
stances they  also  engage  in  letting  or 
leasing  property  and  collecting  rents, 
and  in  negotiating  the  loans  of 
money  on  mortgages  and  other  se- 
curities. Stock  brokers  are  brokers 
employed  to  buy  and  sell  shares  of 
stock  in   incorporated  companies,  of 


government  bonds  and  the  like.  See 
also,  as  to  marriage  brokers  and  ship 
brokers,  the  same  dictionary.  One 
person  or  firm  may,  of  course,  carry 
on  several  different  kinds  of  brok- 
erage and  belong  to  more  than  one 
of  the  classes  mentioned.  Pawn- 
brokers are  not  strictly  brokers.  See 
Mechem  Agency,   §  939. 

°  See  Rapp  v.  Livingston,  14  Daly 
(N.  Y.)  402;  Jesson  v.  Texas  Land 
&c.  Co.,  3  Tex.  Civ.  App.  25,  21  S. 
W.  624.  See  also,  as  to  acceptance. 
First  Nat.  Bank  v.  Free,  67  Iowa  11, 
24  N.  W.  566;  Cameron  v.  Seaman, 
69  N.  Y.  396,  25  Am.  Rep.  212.  See 
as  to  what  is  not  sufficient  to  show 
employment,  Geier  v.  Howells,  47 
Colo.  345,  107  Pac.  255,  27  L.  R.  A. 
(N.  S.)  786;  E.  A.  Strout  Co.  v. 
Gay,  105  Maine  108,  72  Atl.  881,  24 
L.  R.  A.  (N.  S.)  562,  and  note;  Rait 
v.  Carpenter,  138  N.  Y.  S.  460;  note 
to  Chaffee  v.  Widman,  139  Am.  St. 
220. 

"Dows  v.  McCleary,  14  111.  App. 
137;  Delano  v.  Smith  Charities,  138 
Mass.  63 ;  Smith  v.  Clews,  105  N.  Y. 
283,  11  N.  E.  632,  59  Am.  Rep.  502. 
But  a  letter  to  a  broker  stating  that 
the  writer  had  paid  a  certain  price 
for  certain  property  and  would  not 
sell  it  for  less  than  a  specified  sum, 
but  that  the  broker  could  have  all 
over  that  sum,  has  been  held  to  be, 
at  most,  an  authority  to  find  a  buyer 
and  not  to  authorize  the  broker  to 
make  the  sale.  Campbell  v.  Gallo- 
way, 148  Ind.  440,  47  N.  E.  818.  Com- 
pare, however,  Peterson  v.  O'Con- 
nor, 106  Minn.  470,  119  N.  W.  243, 
130  Am.   St.  618,  and  note. 

'  Friedman  v.  Suttle,  10  Ariz.  57, 
85  Pac.  726,  9  L.  R.  A.  (N.  S.)  933, 
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for  written  authority,  at  least  in  some  instances.'  A  statute  pro- 
viding that  no  contract  for  commission  for  finding  a  purchaser 
for  real  estate  of  another  shall  be  valid  unless  in  writing,  signed 
by  the  owner  or  his  duly  authorized  agent,  does  not,  however, 
invalidate  a  contract  between  the  owner's  agent  and  a  subagent 
for  a  commission  to  be  paid  by  such  agent  to  the  subagent  for  the 
sale  of  the  principal's  real  estate." 

§  2902.  Extent  of  authority — Usage. — General  usage  or 
custom  may  have  an  important  bearing  upon  the  question  of  au- 
thority, both  as  to  its  creation  and  its  extent.  But  it  is  usually 
as  to  the  latter  that  it  finds  its  application.  It  is  seldom  that  it 
determines  the  question  of  employment;  but  when  that  is  once 
proved  or  it  is  conceded  that  the  factor  or  broker  has  a  general 
authority  in  the  matter  the  particular  authority  or  the  extent  of 
his  authority  is  often  determined  largely  by  the  usage  and  custoin 
of  the  business."  Usage,  however,  cannot  override  positive  in- 
structions," as  between  the  parties ;  and  it  cannot  authorize  a 
contract  contrary  to  public  policy  and  illegal. ^^  So,  it  is  a  general 
I'ule  that  the  usage  must  be  notorious  or  well  known  and  gen- 
eral.^^     Where  such  is  the  case,  the  principal  will  usually  be 

and  note;   Deshler  v.   Beers,   32   111.  "Riday  v.  Oil  &c.   Pub.   Co.,  7  N. 

368,  83  Am.  Dec.  274.  Y.   St.  31.    See  also,  Rich  v.   Boyce, 

'  See    also,    as    to    when    contract  39    Md.    314 ;    Day    v.    Holmes,    103 

is    within    the    statute   of   frauds,   as  Mass.    306;    Hutchings    v.    Ladd,    16 

not   to  be   performed  within   a  year,  Mich.  493;  Cotton  v.  Hiller,  52  IVIiss. 

note  in  IS  L.  R.  A.   (N.  S.)  323-326.  7;  Bliss  v.  Arnold,  8  Vt.  252,  30  Am. 

°  Provident  Trust  Co.  v.  Darrough,  Dec.  467. 

168  Ind.  29,  78  N.  E.  1030.     See  also,  "  Wheeler  v.   Newbould,   16  N.  Y. 

for  other  decisions  under  such  stat-  392.      See    also,     Healey    v.     Mann- 

utes    and    their    effect    in    preventing  heimer,  74  Minn.  240.  76  N.  W.  1126; 

the    agent    recovering    compensation  Hopper  v.    Sage,   112  N.   Y.   530,   20 

from  the  principal,  note  in  9  L.   R.  N.  E.  350,  8  Am.   St.  771;  Newbold 

A.   (N.  S.)  933,  et  seq.  v.  Wright,  4  Rawle  (Pa.)  195. 

"Wilhitev.  Houston,  200  Fed.  390;  "Lyon    v.    Culbertson,    83    111.    33, 

Johnston   v.   Usborne,   11   Ad.   &  El.  25  Am.  Rep.  349;  Wooters  v.  Kauf- 

549,    39    E.    C.    L.    299;    Cropper   v.  man,  73  Tex.  395,  11  S.  W.  390,  affd. 

Cook,  L.  R.  3  C.  P.  194;  MoUett  v.  138  U.  S.  285,  34  L.  ed.  962,  11  Sup. 

Robinson,  L.   R.   5  C.   P.  646,  L.   R.  Ct.  298.     See  also,  Buyck  v.  Schwing, 

7   C.    P.   84;   Randall   v.    Kehler,   60  100  Ala.  355,  14  So.  48;  Knowles  v. 

Maine  37,  11  Am.  Rep.  169;  Pinkham  Dow,   22    N.    H.    387,    55   Am.    Dec. 

V.  Crocker,  77  Maine  563,  1  Atl.  827 ;  163 ;   Walls  v.  Bailey,  49  N.  Y.  464, 

Dwight  V.  Whitney,  15  Pick.  (Mass.)  10  Am.   Rep.   407;   Barnard  v.   Kel- 

179;   Upton  v.  Suffolk  County  Mills,  logg,    10   Wall.    (U.    S.)    383,    19   L. 

11   Cush.    (Mass.)    586,  59  Am.   Dec.  ed.  987. 
163;  James  v.   McCredie,  1   Bay   (S. 
Car.)  294,  1  Am.  Dec.  617. 
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bound  to  third  persons  relying  thereon  in  good  faith  by  the  acts  of 
the  agent  in  accordance  with  such  usage  or  custom." 

§  2903.    Implied    and   particular   authority    of   factors. — 

Factors  and  brokers  usually  have  a  number  of  implied  powers, 
even  where  authority  over  some  particular  matter  is  expressly 
given.  Some  of  the  most  common  or  important  of  those  gener- 
ally implied  or  arising  in  particular  cases  with  reference  to  factors 
will  be  considered  in  this  section.  As  it  is  a  factor's  business  to 
sell,  all  the  powers  properly  incident  thereto  are  necessarily  im- 
plied." He  has  implied  authority  to  insure  the  goods  consigned 
to  him ;"  and  it  has  been  held  that  he  may  employ  counsel  to  de- 
fend any  suits  that  may  be  brought  against  him  concerning  the 
goods  consigned  to  him,  that  his  principal  is  bound  to  reimburse 
him  for  the  expenses  incurred,^^  that  where  the  factor  is  employed 
to  sell  the  goods  of  a  manufacturing  company  and  to  buy  stock 
he  has  power  to  buy  on  credit,  but  not  to  give  the  note  of  the 
corporation,^*  and  that  he  may  give  bond  when  necessary  to  carry 
out  the  instructions  of  the  principal. ^°  But,  on  the  other  hand,  it 
has  been  held  that  a  factor  has  no  authority  to  compromise  a  suit,^° 
submit  a  claim  to  arbitration,"  nor  to  sell  a  debt  due  his  principal 
in  order  to  reimburse  himself  for  advances."^     He  has  no  im- 

"Heyworth    v.    Knight,    17    C.    B.  eral  usage  and  custom  of  the  busi- 

(N.    S.)    298;   Bailey  v.   Bensley,  87  ness  and  market.    Potter  v.  Morland, 

111.    556;    Union    Stockyard    &c.    Co.  3  Cush.  (Mass.)  384;  Davis  v.  Kobe, 

V.   Mallory  &c.   Co.,   157   111.   554,  41  36  Minn.  214,  30  N.  W.  662,  1  Am. 

N.   E.  888,  48  Am.   St.  341 ;   Rosen-  St.  663.     See  also,  Bibb  v.  Allen,  149 

stock  V.  Lormey,  32  Md.  169,  3  Am.  U.   S.  481,  Z1   L.   ed.  819,    13   Sup. 

Rep.    125;    Sleght   v.    Hartshorne,   2  Ct.  950. 

Johns.  (N.  y.)  531;  Morey  v.  Webb,  "Shoenfeld  v.  Fleisher,  IZ  111.  404; 

65  Barb.   (N.  Y.)   22,  affd.  58  N.  Y.  De  Forest  v.   Fulton   Fire  Ins.   Co., 

350;  Blin  v.  Mayo,  10  Vt.  56,  33  Am.  1  Hall  (N.  Y.)  84. 

Dec.    175.      See    also,    McCarthy    v.  "Monnet  v.   Merz,   127  N.  Y.  151, 

Crawford,  238  111.  38,  86  N.  E.  750,  27  N.  E.  827. 

29  L.   R.   A.    (N.   S.)    252,   128  Am.  "  Emerson  v.  Providence  Mfg.  Co., 

St.  95n  (owner  held  estopped).   Fact-  12  Mass.  237,  7  Am.  Dec.  66. 

or's  authority  is  governed  by  the  law  "Hardee  v.  Hall,   12  Bush    (Ky.) 

of  the  place  where  the  sale  or  con-  327. 

tract  of  disposition  is  made  by  him.  ""  See  Monnett  v.  Merz,  127  N.  Y. 

Frank  v.   Jenkins,  22   Ohio   St.  597;  151,    27    N.     E.    827;     Greenleaf    v. 

Herbert  v.  Neill,  49  Tex.  143.  Moody,   13   Allen    (Mass.)    363. 

"Dows  V.   McCleary,   14  111.   App.  '^Carnochan  v.  Gould,  1  Bailey  (S. 

137 ;  Grieff  V.  Cowguill,  2  Disn.  (Ohio)  Car.)  179,  19  Am.  Dec.  668. 

58,   13  Ohio  Dec.  37.     He  generally  '"Commercial   Nat.   Bank  v.   Heil- 

has  implied  authority  to  transact  the  bronner,    108    N.   Y.   439,    15    N.    E. 

business  in  accordance  with  the  gen-  701. 
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plied  authority,  ordinarily  at  least,  to  sell  property  not  in  his  pos- 
session.^'' Neither  does  the  power  to  sell,  under  common-law  rules, 
include  the  power  to  barter  or  exchange  the  property  for  other 
goods.^*  Nor  has  the  factor  any  power  at  common  law  to  pledge 
such  property  except,  perhaps,  to  the  extent  of  his  lien  for  com- 
pensation, advances,  or  the  like.'^  But  there  are  some  qualifica- 
tions of  this  rule,  and  factors'  acts  or  other  statutes  have  greatly 
modified  it  in  many  jurisdictions. ^"^  Unless  the  factor  has  in- 
structions to  the  contrary,  or  the  usage  of  trade  is  otherwise,  he 
may  sell  his  principal's  goods  on  a  reasonable  credit;"  but  in 
such  case  it  is  the  duty  of  the  broker  to  use  due  care  in  selling  to 
responsible  parties  and  making  collections.  He  has  also  the  im- 
plied authority  to  warrant  the  condition  and  quality  of  the  goods 
sold  by  him,""  but  not,  ordinarily,  to  warrant  the  goods  as  to 
future  conditions.^'  He  may  also  receive  payment  for  goods 
sold.''**     But  a  factor,  like  any  other  agent,  is  generally  prohibited 


^'Harbert  v.  Neill,  49  Tex.  143. 
And  where  a  factor  has  learned  that 
the  property  intrusted  to  him  for 
sale  has  been  sold  by  his  principal, 
it  is  held  that  his  authority  to  sell  the 
same  is  revoked,  and  he  cannot  sell 
the  property  even  to  the  extent  of 
satisfying  his  lien  for  advances  or 
for  liabilities  incurred  by  him  in  the 
attempt  to  sell  such  property,  unless 
the  sale  becomes  necessary  to  pro- 
tect his  interest.  Walker  v.  Dubuque 
Fruit  &c.  Co.,  106  Iowa  24S,  16  N. 
W.  673. 

^Guerriero  v.  Peile,  3  B.  &  Aid. 
616;  Haas  v.  Damon,  9  Iowa  589; 
Trudo  V.  Anderson,  10  Mich.  357,  81 
Am.  Dec.  795;  Kauffman  v.  Beas- 
lev,  54  Texas,  563;  Victor  Sewing 
Mach.  Co.  V.  Heller,  44  Wis.  265. 

^Martini  v.  Coles.  1  M.  &  S.  140; 
Pickering  v.  Busk,  15  East  38);  Com- 
mercial Bank  v.  Lee,  99  Ala.  493,  12 
So.  572,  19  L.  R.  A.  70S;  National 
Exch.  Bank  v.  Graniteville  Mfg.  Co., 
79  Ga.  22,  3  S.  E.  411;  Merchants' 
Nat.  Bank  v.  Pope,  19  Ore.  35,  26 
Pac.  622;  Mechanics'  &c.  Ins.  Co.  v. 
Kiger,  rZ  U.  S.  352,  26  L.  ed.  433; 
Allen  V.  St.  Louis  Nat.  Bank,  120 
U.  S.  20,  30  L.  ed.  573,  7  Sup.  Ct. 
460. 

^See  12  Am.  &  Eng.  Encv.  L. 
(2d  ed.),  Tit.  "Factors'  Acts'';  Evans 


v.  Potter,  2  Gall.  (U.  S.)  12,  Fed. 
Cas.  No.  4569  (Usage  may  justify 
pledge  to  secure  money  to  pay 
duties.). 

"  Scott  V.  Surman,  Willes  400 ;  Al- 
sop  v.  Silvester,  1  C.  &  P.  107;  Bur- 
ton V.  Goodspeed,  69  111.  237;  Walker 
Co.  V.  Dubuque  Fruit  &c.  Co.,  106 
Iowa  245.  76  N.  W.  673;  Roosevelt 
V.  Doherty,  129  Mass.  301,  37  Am. 
Rep.  356!;  Daylight  Burner  Co.  v. 
Odlin,  51  N.  H.  56,  12  Am.  Rep. 
45. 

"^  Brooks  V.  Hassall,  49  L.  T.  (N. 
S.)  569;  Flash  v.  American  Glucose 
Co.,  38  La.  Ann.  4 ;  Nelson  v.  Cow- 
ing, 6  Hill  (N.  Y.)  336;  Schuhardt 
V.  Aliens,  1  Wall.   (U.  S.)  359. 

^  Upton  v.  Suffolk  County  Mills, 
11  Cush.  (Mass.)  586,  59  Am.  Dec. 
163.  See  also,  Palmer  v.  Hatch,  46 
Mo.  585. 

»°  Pickering  v.  Busk,  15  East  38; 
Adams  v.  Eraser,  82  Fed.  211,  27  C. 
C.  A.  108 ;  Kane  v.  Barstow,  42  Kans. 
465,  22  Pac.  588,  16  Am.  St.  490; 
Graham  v.  Duckwall,  8  Bush  (Ky.) 
12;  Butler  v.  Dorman,  68  Mo.  298, 
30  Am.  Rep.  795;  Corlies  v.  Gum- 
ming, 6  Cow.  (N.  Y.)  181.  See  also, 
Coates  V.  Lewes,  1  Campb.  444; 
Traub  v.  Milliken,  57  Maine  63,  2 
Am.  Rep.  14. 
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from  delegating  his  authority  to  another  or  others,  and  is  required 
to  act  in  person ;"  yet,  as  in  other  cases  of  agency,  mere  ministe- 
rial and  clerical  duties  may  be  redelegated,^^  and  the  usages  of 
trade  or  commerce  frequently  authorize  the  employment  of  sub- 
agents,^^ 

§  2904.    Implied   and   particular   authority   of  brokers. — 

As  a  general  rule,  whatever  is  necessary  to  effect  the  purpose  of 
the  employment  is  within  the  implied  authority  or  powers  of  a 
broker,^*  as  well  as  of  a  factor.  One  of  such  implied  powers,  in 
a  proper  case,  is  the  power  or  authority  to  sign  "bought  and  sold 
notes."^'  It  has  also  been  held  that  a  loan  broker  has  implied 
authority  to  agree  for  his  principal  that  "full  brief  of  title  and 
searches,  with  opinion  of  counsel,  will  be  required."^^  But 
whether  a  real  estate  agent  or  broker  under  authority  to  sell  cer- 
tain real  estate  and  upon  certain  terms  has  power  to  agree  for 
his  principal  to  convey  the  property  is  a  disputed  question.  It  is 
held  in  a  number  of  cases  that  he  has  such  power,^'  but  where 


''Catlin  V.  Bell,  4  Campb.  183; 
Terry  v.  Bamberger,  44  Conn.  558,  14 
Blatchf.  (U.  S.)  234,  Fed.  Cas.  No. 
13837,  affd.  103  U.  S.  40,  26  L.  ed. 
317;  Sparks  v.  Flannery,  104  Ga.  323, 
30  S.  E.  823;  McMorris  v.  Simpson, 
21  Wend.  (N.  Y.)  610;  Kauffman  v. 
Beasley,  54  Tex.  563;  Warner  v. 
Martin,  11  How.  (U.  S.)  209,  13 
L.  ed.  667.  But  see  Harralson  v. 
Stein,  50  Ala.  347;  Bound  v.  Simkins 
(Tex.  Civ.  App.),  151  S.  W.  572. 

^'^  McMorris  v.  Simpson,  21  Wend. 
(N.   Y.)    610. 

"^Trueman  v.  Loder,  11  Ad.  &  E. 
589;  Terry  v.  Bamberger,  44  Conn. 
558,  14  Blatchf.  (U.  S.)  234,  Fed. 
Cas.  No.  13837,  aiTd.  103  U.  S.  40, 
26  L.  ed.  317;  Strong  v.  Stewart,  9 
Heisk.  (Tenn.)  137;  Warner  v.  Mar- 
tin, 11  How.  (U.  S.)  209,  13  L.  ed. 
667.  See  also.  Darling  v.  Stanwood, 
14  Allen   (Mass.)   504. 

"McBean  v.  Fox,  1  111.  App.  177; 
Boorman  v.  Jenkins,  12  Wend.  (N. 
Y.)  566,  27  Am.  Dec.  158.  And  he 
generally  has  implied  authority  to 
deal  with  the  matter  according  to 
the  lawful  custom  and  general  usages 
of  the  business.  Hansen  v.  Boyd,  161 
U.  S.  397,  40  L.  ed.  746,  16  Sup.  Ct. 


571.  See  also,  as  to  following  cus- 
tom as  to  margins  and  right  to  close 
out  the  deal.  Van  Dusen-Harrington 
Co.  V.  Jungeblut,  75  Minn.  298,  11  N. 
W.  970,  74  Am.  St.  463  and  note. 

^Parton  v.  Crofts,  16  C.  B.  (N. 
S.)  11;  Saladin  v.  Mitchell,  45  111. 
79.  See  as  to  what  are  such  notes, 
Wharton  Agency,  §  719t;Benj.  Sales 
(6th  ed.),  §  276.  And  as  to  evidence 
and  variance,  see  Sievewright  v. 
Archibald,  20  L.  J.  Q.  B.  529,  17 
Q.  B.  103;  Hawes  v.  Forster,  1  Mood. 
&  Rob.  368;  Bulters  v.  Glass,  31  U. 
C.  Q.  B.  379;  Phippen  v.  Hyland,  19 
U.  C.  C.  P.  416.  See  also,  Davis 
V.  Shields,  26  Wend.  (N.  Y.)  341;  4 
Am.  &  Eng.  Ency.  L.  (2d  ed.)  751, 
et  seq. 

»«Middleton  v.  Thompson,  163  Pa. 
St.   112,  29  Atl.   796. 

"Peterson  v.  O'Connor,  106  Minn. 
470,  119  N.  W.  243,  130  Am.  St.  618; 
Jackson  v.  Badger,  35  Minn.  52.  26 
N.  W.  908;  Schultz  v.  Griffin,  121  N. 
Y.  294,  24  N.  E.  480,  18  Am.  St. 
825.  But  compare  Lindlay.  v.  Keine, 
54  N.  J.  Eq.  418,  34  Atl.  1073;  Hal- 
sev  V.  Monteiro,  92  Va.  581,  24  S.  E. 
258;  note  in  93  Am.  Dec.  172. 
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a  broker  is  employed  merely  to  find  a  purchaser  it  is  generally  held 
that  the  broker  has  no  authority  to  execute  a  contract  of  sale.^' 
A  broker  ordinarily  has  no  authority  to  receive  payment,  not 
having  the  goods  in  his  possession  f "  and  this  is  true  if  he  sells  by 
sample.*"  So,  a  broker,  unlike  a  factor  in  most  cases,  has  no  im- 
plied povi^er  to  sell  on  credit.*^  Nor  has  he  or  a  factor  any  right 
as  a  rule  to  delegate  his  authority  to  a  subagent  ;*^  but  this  rule 
does  not  apply  to  mere  ministerial  acts  in  a  proper  case,  and  it 
may  be  affected  by  usage.*'  A  broker  cannot,  as  a  general  rule, 
act  for  both  parties  to  a  sale,  where  there  is  a  conflict  of  interest 
such  as  there  usually  is  between  the  purchaser  and  seller  of  prop- 
erty;** but  if  the  injured  principal,  with  a  full  knowledge  of  all 
the  facts,  subsequently  ratifies  the  transaction,  the  contract  is 
binding  on  him.  In  regard  to  matters  in  which  their  interests 
are  not  antagonistic,  such  as  making  the  memorandum  of  sale, 
or  the  like,  the  broker  may  lawfully  represent  both  parties;*^  and 
certainly  he  may  do  so  if  both  principals  have  knowledge  of  the 
fact  that  he  is  acting  for  both  and  make  no  objections.*"  So, 
after  he  has  brought  the  parties  together,  his  employment  gen- 

=* Duffy  V.  Hobson,  40  Cal.  240,  6  "Wiltshire  v.  Sims,  1  Campb.  256; 

Am.  Rep,  617;  McCullough  v.  Hitch-  Illinois  v.  Delafield,  8  Paige  (N.  Y.) 

cock,  71  Conn.  401,  42  Atl.  81 ;  Camp-  527,   affd.   26  Wend,    192. 

bell    V.    Galloway,    148    Ind,    440,    47  "Cockran  v.  Irlam,  2   Maule  &  S. 

N,    E.    818;    Balkema   v.    Searle,    116  301;     Henderson     v.     Barnewall,     1 

Iowa  374,  89  N.  W.  1087;  Larson  v.  Younge  &  J,  387;  note  in  SO  Am.  St. 

O'Hara,  98  Minn.  71,  107  N,  W.  821,  110. 

116  Am,  St.  342,  See  also,  Hamer  "  Rosenstoch  v,  Tormey,  32  Md. 
V.  Sharp,  L.  R,  19  Eq.  108 ;  Chad-  169,  3  Am.  Rep.  125 ;  Gheen  v.  John- 
burn  V.  Moore,  61  L.  J.  Ch.  674;  son,  90  Pa.  St.  38, 
McFarland  v,  Lillard,  2  Ind,  App,  "Farnsworth  v,  Hemmer,  1  Allen 
160,  28  N.  E.  229,  SO  Am,  St.  234;  (Mass.)  494,  79  Am,  Dec,  756; 
Everman  v,  Herndon,  71  :\Iiss.  823,  Marsh  v,  Buchan,  46  N,  J.  Eq.  595,  22 
15  So,  135-  Brandrup  v.  Britten,  11  Atl,  128;  Borie  v.  Satterthwaite,  12 
N,  Dak.  376,  92  N.  W.  453;  Dela-  Montg,  Co.  L.  R.  (Pa.)  194,  affd.  180 
field  V.  Smith,  101  Wis.  664,  78  N.  Pa,  542,  2,1  Atl,  102. 
W,  170,  70  Am,  St.  938.  "Story  Ag,  (9th  ed,),  §  31;  Galgate 

=' Story  Ag.  (9th  ed,),  §  109;  Hig-  Ship,  Co,  v.  Starr,  58  Fed,  894,  revd. 
gins  V,  Moore,  34  N.  Y.  417.  Hence  a  68  Fed,  234,  15  C.  C.  A.  366,  Where 
payment  to  a  broker  will  not  release  a  memorandum  is  required  by  the 
from  liability  the  party  who  pays  statute  of  frauds,  the  brokers  entry 
to  him,  Wharton  Ag,,  §'714;  Crosby  of  the  sale  is  sufficient  to  satisfy  the 
V,  Hill,  39  Ohio  St.  100.  See  also,  statute,  and  is  binding  on  both  par- 
Law  V.  Stokes,  32  N.  J.  L,  249,  90  ties.  Wharton  Ag,,  §  718. 
Am.  Dec.  655,  Compare  Cropper  v.  "Alexander  v.  Northwestern  Chris- 
Cook    L    R,  3  C,  P,   194.  tian  University,  57  Ind.  466,   See  also, 

"  Butler  V.  Dorman,  68  Mo.  298,  30  note  to  McClure  v.  Luke,  24  L.  R.  A. 

Am.  Rep,  795.  (N.  S.)  659. 
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erally  ends,  and  he  may  then  act  for  either  or  both  principals.*'' 
It  is  also  a  general  rule  that  a  broker  who  is  employed  to  sell 
cannot,  without  the  principal's  consent,  purchase  of  himself.*'  A 
broker,  like  any  other  agent,  should  contract  in  the  name  of  his 
principal ;  and  if  he  contracts  in  his  own  name,  without  disclosing 
his  principal,  the  third  party  may  usually  elect  to  hold  the  princi- 
pal when  he  discovers  him.*°  The  authority  of  a  broker  may  be 
revoked,  as  in  other  cases  of  agency;  and  the  revocation  may  be 
implied  from  the  circumstances,  as  from  the  employment  of  an- 
other broker  and  the  accomplishment  by  the  latter  of  the  object 
of  the  employment.^"  But  where  the  authority  is  to  sell  within 
a  certain  time,  the  principal  cannot  revoke  the  authority  sooner 
and  escape  liability,  if  the  broker  finds  a  purchaser  within  such 
time.^^  As  shown  in  the  next  section,  there  are  cases  in  which  a 
principal  who  has  acted  in  bad  faith  may  be  held  for  commission, 
notwithstanding  he  has  attempted  to  revoke  the  broker's  au- 
thority." 

§  2905.    Relation  between  principal  and  factor  or  broker — 
General  obligations  of  factors  and  brokers  to  principal. — The 

relation  between  a  factor  or  broker  and  his  principal  is  such  as  to 
require  the  utmost  good  faith.*^^     This  rule  is  most  frequently 

"See    Woods    v.    Rocchi,    32    La.  ""Ahern  v.  Baker,  34  Minn.  98,  24 

Ann.  210.  N.    W.    341.      See    also,    Cronin     v. 

"Hughes  V.  Washington,  72  III.  84;  American  Securities  Co.,  163  Ala.  533, 

Taussig  V.  Hart,  58  N.  Y.  425;  Stew-  50  So.  915,  136  Am.  St.  88;  Cadigan 

art  V.  Mather,  32  Wis.  344.     See  also,  v.  Crabtree,  179  Mass.  474,  61  N.  E. 

Curry  v.   King,  6   Cal.   App.   568,  92  i1,  55  L.  R.   A.  11,  88  Am.   St.  397. 

Pac.    662;    Rodman   v.    Manning,    53  But    compare    Branch    v.    Moore,    84 

Ore.   Zie,  99   Pac.  657,  20  L.   R.   A.  Ark.  462,   105   S.   W.   1178,    120  Am. 

(N.   S.)    1158,   and   note;    McCallum  St.   78. 

V.    Grier    86   S.    Car.    162,   68   S.    E.  "Blumenthal    v.    Goodall,    89    Cal. 

466,    138   Am.    St.    1037.    But  see   as  251,  26  Pac.  906,           ■w 

to    subsequent    purchase    by    agent :  "^^  See   last  note  to   next   following 

Robertson  v.  Chapman,  152  U.  S.  673,  section ;  also  Anderson  v.  Crow  (Tex. 

38  L.  ed.  592,  14  Sup.  Ct.  741;  Ober-  Civ.  App.),  151  S.  W.  1080. 

lin  College  v,  Blair,  45  W.  Va.  812,  =' Babcock  v.  Orbison,  25  Ind.  75; 

32    S.    E.   203.     And   compare,    also,  Campbell  v.  Baxter,  41  Nebr.  729,  60 

where    the    facts    are    disclosed    and  N.  W.  90,  and  cases  there  reviewed ; 

the    principal    knowingly    deals    with  Marsh  v.  Buchan,   46  N.  J.   Eq.  595, 

the  agent,   Pomeroy  v.   Wimer,      167  22   Atl.   128;   Govan   v.   Gushing,    111 

Ind.  440,  78  N.  E.  233,  79  N.  E.  446;  N.   Car.  458,   16  S.  E.  619;  Jennings 

Rathke  v.   Tyler,   136  Iowa  284,   111  v.  Trummer,  52  Ore.  149,  96  Pac.  874, 

N.  W.  435.  23  L.  R.  A.  (N.  S.)   169,  132  Am.  St. 

'^  Graham     v.     Duckwall,     8     Bush  680   (on  part  of  principal  as  well  as 

(Ky.)   12.    See  also,  Haas  v.  Ruston,  broker)  ;   Rice  v.  Davis.   136  Pa.   St. 

14  Ind.  App.  8,  42  N.  E.  298,  56  Am.  39,  20  Atl.  513.  20  Am.  St.  931 ;  Pratt 

St.  288;  Beebe  v.  Robert,   12  Wend.  v.   Patterson,   112  Pa.  St.  475,  3  Atl. 

(N.   Y.)    413,   27   Am.   Dec.    132.  858;    Wadsworth   v.   Adams,    138   U. 
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applied  as  against  the  agent/*  but  it  also  finds  application  as 
against  the  principal  in  a  proper  case."  Thus,  it  is  held  that 
where  the  principal  employs  more  than  one  broker  to  sell  his 
property  it  is  the  duty  of  such  principal  to  allow  them  to  act  in- 
dependently and  to  remain  neutral  as  between  them  and  between 
them  and  a  purchaser ;  and  the  vendor  cannot  escape  liability  for 
commission  to  the  first  broker  by  stepping  in  and  completing  the 
sale  to  a  purchaser  found  by  such  broker,  nor  by  giving  the  other 
broker  the  name  of  such  prospective  purchaser  and  aiding  in  di- 
verting the  customer  to  such  second  broker.^" 

§  2906.  Duties  and  obligations  of  brokers  and  factors  to 
principals. — It  has  already  been  shown  that  brokers  and  fac- 
tors must  act  in  good  faith  toward  their  principals.  So,  it  is 
their  duty  to  obey  instructions."'  Thus,  it  has  been  held  that 
where  a  broker  has  instructions  to  sell  the  principal's  property  at 
a  certain  price,  and  he  sells  for  a  less  price,  he  will  be  liable  to 
the  principal  for  the  difference  f^  and  when  he  is  directed  to  sell 
for  cash,  he  has  no  discretion  to  sell  on  credit. "^  But  he  is  not  an 
insurer  of  the  success  of  the  business  in  which  he  engages  for  his 

S    380,   34  L.    ed.   984,    11    Sup.    Ct.  "Jennings    v.    Trummer,    52    Ore. 

303;  note  in  45  L.  R.  A.  3.  149,  96  Pac.  874,  23  L.  R.  A.  (N.  S.) 

'^See    for    examples,    McKinley    v.  164n,   132   Am.    St.   680.    And   see  to 

Williams,   74    Fed.   94,   20    C.    C.   A.  same    effect,    Wood    v.    Wells,    103 

312;   Salsbury  v.  Ware,   183  111.  SOS,  Mich.   320,   61    N.    W.    503;    McCor- 

56  N    E    149-  Love  v.  Hoss,  62  Ind.  mack  v.   Henderson,    100    ?\Io.    App. 

255-    Wadsworth   v.    Jay,    118    :\Iass.  647,  75   S.  W.   171;   Gelatt  v.   Ridge, 

44;  Bassett  v.  Rogers,  165  Mass.  277,  117  Mo.  553,  23   S.  W.  882,  38  Am. 

43 'n    E    180-  Tilleny  v.  Wolverton,  St.    683.     See    also,    Fischer    v.    Bell, 

46  Minn.  256,'48  N.  W.  908;  Plotner  91  Ind.  243;  Beale  v.  Creswell,  3  Md. 

V.  Chillson,  21  Okla.  224,  95  Pac.  775,  196;   Heaton  v.   Edwards    (sub  nom- 

129  Am.   St.   776;   cases  cited  in  last  ine  Richardson),  90  ^lich.  500,  51  N. 

preceding    note.      See    also,    note    in  W.  544. 

45  L.  R.  A.  33,  reviewing  many  other  "  Edwards  on  Factors  and  Brokers, 

authorities  ■  Carter  v.  Owens,  58  Fla.  §  16  et  seq. ;   Stearine  Co.  v.  Heintz- 

204,  50  So.  641,  25  L,  R.  A.  (N.  S.)  mann,  17  C.  B.  (N.  S.)  56,  112  E.  C. 

736,  and  note.  L.  55 ;  Clark  v.  Gumming,  77  Ga.  64, 

°^'See   cases    cited    in   next   follow-  4  Am.   St.   72;   Courcier  v.   Ritter,  4 

in?    note       Also,    Dobinson    v.    Mc-  Wash.    (U.    S.)    549.    Fed.    Gas.    No. 

Donald,    92    Gal,    33,    27    Pac.    1098;  3282;    Galjgher   v,   Jones,    129  U.    S. 

Howe  V.  Werner,  7  Colo.  App.  530,  193,  32  L.  ed.  658,  9  Sup.  St.  335. 

44  Pac.  511;  Davis  v.  Gasette,  30  111.  °' See    Dufresne    v.    Hutchinson,    3 

Add   41  •  Woodall  v.  Foster,  91  Tenn.  Taunt.    117,    Taylor   v.   Ketchum,    35 

195     18'  S     W.    241;    Elmendorf    v.  How.    Pr.    (N.    Y.)    289,    28    N.    Y. 

Golden    37  Wash.   664,  80  Pac.  264;  Super.  Gt.  507. 

Bowe  V    Gage    127  Wis.  245,  106  N.  ""Boorman   v.   Brown.   3   A.   &   E. 

W    1074    lis   Am.   St.   1010;  note  in  (N.   S.)    511,  43   E,  G.  L.  843. 
43  L.  R.'  A.  593. 
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principal;  if  he  follows  the  directions  of  the  principal  bona  fide, 
this  is  all  he  is  usually  required  to  do,  and  he  is  not  liable  for  any 
loss  that  may  follow  therefrom.""  So,  a  factor  is  required  to  ren- 
der implicit  obedience  to  the  instructions  of  his  principal  ;°^  but 
he  is  not  in  duty  bound  to  follow  directions  which  require  him  to 
go  outside  of  the  scope  of  his  employment,  and  he  is  not  liable  to 
the  principal  if  he  properly  refuses  to  do  so."^  If  injury  results 
from  the  obedience  it  is  the  principal's  loss  and  not  his.  He  must 
obey  if  he  can  do  so  f^  but  he  is  only  required  to  use  reasonable 
diligence,  and  if  by  so  doing  he  is  unable  to  comply,  he  will  be  ex- 
onerated. °*  It  is  also  the  duty  of  brokers"^  and  factors'"  to  exer- 
cise reasonable  skill,  care  and  diligence  in  the  transaction  of  the 
business.  They  must  duly  account  to  their  principal."  The 
duty  of  a  factor  to  account  includes  the  remitting  of  proceeds 
of  sales  when  requested;"^  but  it  is  held  that  he  need  not  remit 
until  demand  is  made."^  It  is  usually  the  duty  of  a  factor  to 
inform  the  principal  of  everything  which  it  is  proper  for  the  prin- 
cipal to  know  relating  to  the  business  intrusted  to  him,  and  a  fail- 
ure to  do  so  may  render  the  factor  liable  in  damages.''"     Thus, 

'"Matthews    v.    Fuller,    123    Mass.  low   v.   Bastlett,    170   Mass.   584,   49 

446  N.  E.  1014. 

''Larminie  v.  Carley,   114  111.   196,  *»  Atkinson  v.  Burton,  4  Bush  (Ky.) 

29  N.  E.  382 ;  Rollins  v.  Duffy,  18  111.  299 ;  Eaton  v.  Welton,  32  N.  H.  352 ; 

App     398-    Maggoffin   v.    Cowan,    11  Milbank  v.  Dennistown,  10  Bosw.  (N. 

La.  Ann.  554;  Maynard  v.  Pease,  99  Y.)   382.     See  also,   Foster  v.   Bush, 

Mass.     555;     Rundle     v.     Moore,    3  104  Ala.  662,  16  So.  625;  Vincent  v. 

Johns.   Cas.    (N.    Y.)    36;    Hilton   v.  Rather,  31  Tex.  77,  98  Am..  Dec.  516. 

Vanderbilt,  82  N.  Y.  591;  Wilkinson  But  he  is  not  an  insurer.    Dunbar  v. 

V.   Campbell,    1   Bay    (S.    Car.)    169;  Gregg,   44   111.   App.    527.     See  also, 

Strong  V.  Stewart,  9  Heisk.   (Tenn.)  Adams  v.  Capron,  21  Md.  186,  83  Am. 

137;  George  Campbell  Co.  v.  Angus,  Dec.   566. 

91  Va   438   22  S.  E.  167.  °' Merryman  v.  David,  31   111.  404; 

"'Thompson  v.  Woodruff,  7  Coldw.  Fish  v.   Seeberger,  154  111.  30,  39  N. 

(Tenn.)   401;    See  also,  where  there  E.    982;    Kerfoot   v.    Hyman,    52   111. 

is  an  unforeseen  emergency,  Judson  512;    Bassett    v.    Rogers,    165    Mass. 

V  Sturges,  S  Day  (Conn.)  556;  377,  43  N.  E.  180;  Stearns  v.  Hoch- 
Drummond  v.   Wood,   2   Caines    (N.  brunn,  24  Wash.  206,  64  Pac.  165. 

Y  )  310  •  Forestier  v.  Bordraan,  1  °'  See  Ferris  v.  Pans,  10  Johns.  (N. 
Storv  (U  S)  43,  Fed.  Cas.  No.  Y.)  285;  Middleton  v.  Twombly,  125 
4945  N.  Y.   520,  26  N.  E.  621;   Cooley  v. 

"'Evans  v.   Root,  7   N.  Y.   186,  57  Betts,  24  Wend.   (N.  Y.)  203. 

Am    Dec.   512.  "^  Johnson  v.   Martin,   11   La.   Ann. 

"'be  Tastett  v.  Crousillat,  2  Wash.  27,   66  Am.  Dec.   193. 

(U    S  )   132,  Fed.  Cas.  No.  3828.  ™  Callander  v.  Oelri'chs,  5  Bing.  N. 

"  Boorman  v.  Brown,  3  Ad.  &  El.  Cas.  58,  35  E.  C.  L.  41 ;  Howe  v.  Suth- 

(N    S)   511    43  E.  C.  L.  843;  Stew-  erland.    39    Iowa    484;    DeTastett   v. 

art   V    Muse    62   Ind.   385;    Price  v.  Crousillat,  2  Wash.   (U.S.)  132,  Fed. 

Keyes,  62  N.  Y.  378.    See  also,  Har-  Cas.  No.  3828. 
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where  goods  are  sold  by  a  factor  on  credit,  and  the  purchaser  sub- 
sequently becomes  insolvent,  it  is  the  duty  of  the  factor,  if  he  have 
information  of  such  insolvency,  to  notify  the  principal  thereof 
within  a  reasonable  time."  So,  where  it  was  the  duty  of  a  factor 
to  insure,  and  he  was  unable  to  do  so  for  some  reason,  it  was  held 
to  be  his  duty  to  notify  the  principal  of  his  inability,  and  that  a 
failure  to  do  so  would  make  the  factor  liable  in  damages."  It 
is  his  duty  to  keep  the  goods  of  his  principal  separate  from  his 
own  and  those  of  other  owners ;"  but  by  usage  or  custom  he  may 
be  justified  in  storing  them  with  other  goods  of  the  same  grade.'* 
He  is  not  required,  as  a  general  rule,  to  insure  goods  that  have 
been  consigned  to  him ;"  but  when  he  is  instructed  and  intrusted 
to  do  so  he  will  be  liable  if  he  fails  to  do  it  and  there  is  a  loss.'" 
So,  where  it  is  the  known  custom  or  habit  of  a  factor  to  insure,  or 
usage  requires  it,  the  factor  will  usually  be  liable  for  any  loss 
that  may  occur  by  reason  of  his  failure  to  effect  such  insurance 
as  should  reasonably  protect  the  property." 

§  2907.  Rights  and  remedies  of  broker  as  against  princi- 
pal— Compensation — Real  estate  brokers. — A  broker's  com- 
pensation is  usually  made  by  way  of  commissions,  that  is,  by  a 
percentage  on  each  dollar's  worth  of  property  sold  or  purchased 
by  him  for  the  principal.  If  the  contract  specifies  the  amount  or 
rate  of  compensation  the  broker  is  to  receive,  the  amount  will  be 
thus  determined.  If  the  compensation  is  not  thus  fixed,  and  the 
services  have  been  fully  performed,  the  broker  will  be  entitled 
to  reasonable  compensation,  or,  generally,  to  such  compensation  as 
the  usages  of  the  business  in  the  particular  community  entitle 
him  to  receive  under  the  particular  circumstances.'^  Even  where 
the  contract  is  express,  its  construction  is  not  always  free  from 

"  Forrestier   v.    Bordman,    1    Story  Shoenfeld    v.    Fleisher,    T3    111.    404 

(U.   S.)   43,  Fed.  Cas.   No.  494S.  Gordan  v.  Wright,  29  La.  Ann.  812, 

'-  DeTastett  v.   Crousillat,  2   Wash.  "  Shoenfeld  v.  Fleisher,  7i  111.  404 

(U.  S.)  132,  Fed.  Cas.  No.  3828.  Burbridge  v.  Gumbel.  72   Miss.  370 

"Clarke  v;   Tipping,   9   Beav.   284.  Lee  v.  Adsit,  27  N.  Y.  78.    See  also, 

"  Davis  V.   Kobe,  36  Minn.  214,  30  Smith  v.  Lascelles,  2  T.  R.  187 ;  Area 

N.  W.  662,  1   Am.   St.  663.  v.     Milliken,     35     La.     Ann.     1150; 

''Wal'^h    V.    Frank,    19    Ark.    270;  Kingston  v.  Wilson,  4  Wash.  (U.  S.) 

Shoenfeld    v.    Fleisher.    73    111.    404;  310,    Fed.    Cas.    No.   7823. 

Duncan   v.   Boye,    17   La.    Ann.   273 ;  "  Scully  v.  Williamson,  26  Okla.  19, 

Lee  V.  Adsit,  37  N.  Y.  78.  108  Pac.  395,  Ann.  Cas.  1912A.  1265, 

"*  Smith  V.   Lascelles,  2  T.   R.  187;  and  note. 
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difficulty.''"  If  the  right  to  receive  commissions  is  qualified,  by 
providing  that  no  commissions  shall  be  paid  if  the  property  be 
"sold  to  a  party  sent  by"  the  principal  or  a  person  named,  or  if  the 
time  within  vi^hich  sales  to  such  persons  might  be  made  be  limited, 
the  broker  may  or  may  not  be  entitled  to  commissions,  depend- 
ing on  w^hether  or  not  the  conditions  have  been  fulfilled.*" 

There  are  many  decisions  upon  the  general  subject,  especially 
as  to  real  estate  agents.  Commissions  are  usually  payable  when- 
ever the  broker  has  produced  a  party  who  is  ready,  willing  and 
able  to  buy  or  sell  on  the  terms  fixed,  as  the  case  may  be;*^ 
and  unless  the  contract  otherwise  provides,  it  is  not  essential 
that  the  sale  should  have  been  actually  made,  if  the  broker 
has  done  his  part.*^  Where  a  building-lot  that  had  been 
placed  with  a  broker  for  sale  was  withdrawn  from  market, 
after  it  had  been  sold  by  the  broker,  but  he  was  laboring  un- 
der the  erroneous  belief  that  the  lot  to  be  withdrawn  was 
not  the  one  sold,  it  was  held  that  he  was  entitled  to  his 
commission.*^  A  subsequent  agreement  that  no  commission 
is  to  be  paid  unless  a  deed  is  executed  has  been  held  to  be 
without  consideration,  and  not  enforcible  against  the  broker.** 
A  broker  is  also  entitled,  in  a  proper  case,  to  be  reimbursed 
by  his  principal  for  any  expenses,  losses  or  outlays  on  account 
of  the  business  he  was  employed  to  transact,  such  as  expenses 

"Walker   Mfg.    Co.   v.   Knox,    136  593.    See  also,  Heimberger  v.   Rudd 

Fed.  334,  66  C.  C.  A.  160;  Caston  v.  (S.  Dak.),  138  N.  W.  374.    But  see 

Quimby,  176  Mass.  153,  59  N.  E.  653,  Mattingly  v.  Pennie,  105  Cal.  514,  39 

52  L.  R.  A.  785i;  Jacobson  v.  Rotzien,  Pac.   200,   45   Am.    St.   87.     See   also, 

111  Minn.  527,  127  N.  W.  419,  856.  See  Jones  v.  Ford  (Iowa),  134  N.  W.  569, 
Jones   V.   Buck,    (Iowa),   120   N.  W.  38  L.  R.  A.  (N.  S.)  W,  and  note. 

112  "  See    cases    in    last    note.      Also, 
'°Gaty  V.   Clark,  28  Mo.  App.  332.     Scully   v.    Williamson,   26   Okla.    19, 

See  also.  West  v.   Hudson,    (Mich.)  108  Pac.  395,  Ann.  Cas.  1912A.  1265. 

137  N.   W.  668.  But  the   particular   contract  may  be 

"  Oullahan  v.  Baldwin,  100  Cal.  648,  such  as  to  require  a  completed  sale. 

35  Pac.  310;  Rape  V.  Wright,  116  Ind.  Warnekros  v.   Bowman    (Ariz.),    128 

502,  19  N.  E.  459;  McFarknd  v.  Lil-  Pac.  49;  Nagle  v.  Small  (Iowa),  138 

lard,  2  Ind.  App.  160,  28  N.  E.  229,  N.  W.  849. 

SO  Am.  St.  234;  Telford  v.  Brinker-  '' Sayre  v.  Wilson,  86  Ala.   151,   5 

hoff,  45  111.  App.  586 ;  Gelatt  v.  Ridge,  So.  157. 

117  Mo.  553,  23  S.  W.  882,  38  Am.  St.  ^  Moskowitz  v.  Hornberger,  15 
683  and  note;  Cheatham  v.  Yar-  Misc.  645,  74  N.  Y.  St.  567,  38  N 
brough,  90  Tenn.  11,  15  S.  W.  1076.  Y.  S.  114;  McComb  v.  VonEllert,  7 
Many  authorities  to  the  same  effect  Misc.  59,  57  N,  Y.  St.  501,  27  N.  Y. 
are  cited  and  reviewed  in  the  note  S.  372.  But  the  contract  m  the  be- 
to   Lunney   v.    Healey,   44   L.    R.    A.  ginning  may   require   this.    Morse  v. 

Conley   (N.  J.),  85  Atl.   196;   Heath 
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and  services  in  bringing  the  property  to  market,  and  the  like ;'° 
but  this  is  usually  true  only  if  he  effects  a  sale  or  purchase,  as  the 
case  may  be;*"  and  he  cannot  recover  compensation  if  he  was 
guilty  of  such  negligence  as  rendered  his  services  worthless." 
Where,  however,  a  broker  acts  without  or  in  excess  of  authority, 
he  is  not  entitled  to  recover  commissions,  ordinarily  at  least,  un- 
less the  act  be  subsequently  ratified."^  Although  brokers  are  usu- 
ally paid  commissions,  as  already  explained,  it  has  been  held  that 
while  one  who  renders  services  in  assisting  a  broker  in  bringing 
about  a  sale  may  recover  compensation  for  the  services,  it  is  not 
by  way  of  commissions. ***  When  the  broker,  or  his  agent,  noti- 
fies the  principal  of  the  broker's  inability  to  perform  the  service 
for  which  he  was  employed,  there  is  an  abandonment  of  the  con- 
tract, and  the  principal  will  not  be  liable  for  the  services.^"  This 
is  so  held  even  where  the  principal  afterward  sells  the  property  to 
the  person  who  was  introduced  by  the  broker  to  him."^  So,  the 
mere  fact  that  the  owner  of  the  property  has  employed  a  broker 
to  sell  it  will  not  prevent  such  owner  from  negotiating  the  sale 
himself,  nor  prevent  him  from  placing  the  property  for  sale  in 
another  agency,  in  the  absence  of  some  contract  provision  to  that 
effect,  and  in  case  of  sale  by  the  owner,  acting  in  good  faith  and 
without  the  assistance  of  such  broker,  and  before  any  sale  by  the 
latter,  the  owner  is  not  liable  for  commissions."^ 

V.    Huffhines    (Tex.    Civ.   App.),    152  v.   Fuqua,    102   Tex.   430,    118   S.   W. 

S    W    176  132,    132    Am.    St.    892;    Schultz    v. 

'«=Sentance  v.  Hawley,  13  C.  B.  (N.  Christopher,  65  Wash.  496,   118  Pac. 

S.)    458,    106   E.   C.   L.  458;   Bennett  629,  38  L.   R.  A.    (N.   S.)    780,  and 

V.  Covington,  22  Fed.  816;  Wisehart  note. 

V  Deitz  67  Iowa  121,  24  N.  W.  752 ;  '°  Hawkins  v.  Chandler,  8  Houst. 
Chilton  V.  Butler,  1  E.  D.  Smith,  (N.  (Del.)    434,   32  Atl.  464. 

Y  )  150  ■  Esser  v.  Lindermann,  71  Pa.  °°  Jackson  v.  Parnsh,  157  Ala.  584, 
St  76-  Vincent  v.  Woodland  Oil  Co.,  47  So.  1014;  Everett  v.  Farrell,  11 
165    Pa.    St.   402,    30    Atl.    991.     See  Ind.  App.  185,  38  N.  E.  872. 

also,  Quitzow  v.  Perrin,  120  Cal.  255,  "  Fairchild     v.      Cunnmgham,      84 

52  Pa?  632  Minn.   521,  88   N.   W.    15;   Bouscher 

"Didion  V.  Duralde,  2  Rob.   (La.)  v.  Larkins,  84  Hun    (N.  Y.)   288,  65 

163.     See  also,  McDonald  v.  Ortman,  N.  Y.  St.  540,  32  N.  Y.  S.  305.    See 

98  Mich    40    56  N.  W.   1055 ;  Thuner  also,  Chaffee  v,  Widman,  48  Colo.  34, 

v    Kanter,   102   Mich.  59,  60   N.   W.  108  Pac.  995,  139  Am.  St.  220. 

299.  °'Do1an    v.    Scanlan,    57    Cal.    261; 

"^  Fisher  V.  Dynes,  62  Ind.  348.  Waterman   v.    Boltinghouse,    82    Cai. 

"*  Hansen  v.  Boyd,   161   U.   S.  397,  659,  23  Pac.  195 ;  Doonan  v.  Ives,  73 

40  L,   ed.   746,   16   Sup.   Ct.   571.    As  Ga.  295;  Stewart  v.  Murray,  92  Ind. 

to  ratification,  see  generally,  Smith  v.  543,   47   Am.    Rep.    167;    Vandyke   v. 

Schiele,    93    Cal.    144,    28    Pac.    857;  Walker,  49  Mo.  App.   381.    Compare 

Nesbitt  V.  Helser,  49  Mo.  383 ;  Evants  also.  Seevers  v.  Cleveland  Coal  Co. 
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A  real  estate  broker  is  not  entitled  to  compensation  from  either 
party  when,  without  their  consent  or  knowledge,  he  undertakes  to 
represent  two  principals  adversely  interested."'  But  it  has  been 
held  that  where  such  a  broker  has  a  farm  for  sale  for  one  principal, 
and  is  employed  by  another  to  effect  an  exchange  of  city  property 
for  the  farm,  and  he  brings  the  owners  together,  who  make  an  ex- 
change, there  being  no  fraud  on  his  part,  he  is  entitled  to  collect 
compensation  also  from  the  party  who  employed  him  to  make  the 
exchange."*  The  rule  against  double  agency  of  this  kind  does 
not  apply  when  the  parties  consent  thereto. "°  So,  there  are  many 
cases  in  which  he  acts  as  a  mere  middleman  to  bring  the  par- 
ties together  that  are  not  within  the  rule."°  A  broker  does  not 
comply  with  the  terms  of  his  employment  to  sell  his  principal's 
real  estate  by  becoming  the  purchaser  himself  nor  by  selling  to  a 
syndicate  of  which  he  is  a  member;  and  he  is  not  entitled  to  com- 
missions in  such  case,  in  the  absence  of  an  agreement,  with  full 
knowledge  of  his  interest,  to  pay  such  commissions."'    But  where 


(Iowa),  138  N.  W.  793.  See,  how- 
ever, as  to  special  contracts  and  also 
as  to  right  of  agent  ordinarily  to 
have  reasonable  time,  and  as  to  when 
agency  may  or  may  not  be  with- 
drawn, the  elaborate  note  to  Hoadley 
V.  Sav.  Bank,  44  L.  R.  A.  321.  Also 
note  in  139  Am.  St.  229-231.  And  as 
to  revocation  generally,  see  Cloe  v. 
Rogers,  31  Okla.  255,  121  Pac.  201, 
38  L.  R.  A.   (N.  S.)  366. 

"^Deutsch  V.  Baxter,  9  Colo.  App. 
58,  47  Pac.  405 ;  Chapman  v.  Currie, 
51  Mo.  App.  40;  Strawbridge  v.  Swan, 
43  Nebr.  781,  62  N.  W.  199;  Bell  v. 
McConnell,  2,1  Ohio  St.  396,  41  Am. 
Rep.  528;  Cannell  v.  Smith,  142  Pa. 
St.  25,  21  Atl.  793,  12  L.  R.  A.  395. 
Many  other  authorities  are  cited  and 
reviewed  in  the  note  to  Leathers  v. 
Caniield,  45  L.  R.  A.  33,  44-48. 

■"  Cox  V.  Haun,  127  Ind.  325,  26  N. 
E.  822.  See  also,  Schwartze  v. 
Yearly,  31  Md.  270;  Campbell  v. 
Yager,  32  Nebr.  266,  49  N.  W.  181 ; 
Runnion  v.  Morrison  (W.  Va.),  16 
S.  E.  457. 

"'Mitchell  V.  Duke,  134  Fed.  999; 
Alexander  v.  Northwestern  Christian 
University,  57  Ind.  466;  Adams  Min. 
Co.  V.   Senter,  26  Mich.  IZ;  Wasser 


V.  Western  Land  Securities  Co.,  97 
Minn.  460,  107  N.  W.  160;  Robin- 
son V.  Jarvis,  25  Mo.  App.  421 ;  note 
in  45  L.  R.  A.  48;  note  in  24  L.  R. 
A.  (N.  S.)  659,  660.  See  also, 
Featherston  v.  Trone,  82  Ark.  381, 
102  S.  W.  196;  Zimmerman  v.  Gar- 
vey,  81  Conn.  570,  71  Atl.  780;  Red- 
mond V.  Henke,  137  Iowa  228,  114  N. 
W.  885,  and  other  recent  cases  cited 
in  note  last  above  referred  to. 

"o  Clark  v.  Allen,  125  Cal.  276,  57 
Pac.  985;  McLure  v.  Luke,  154  Fed. 

647,  84  C.  C.  A.  1,  24  L.  R.  A.  (N. 
S.)  659,  and  note;  Alexander  v. 
Northwestern  &c.  University,  57  Ind. 
466;  Rupp  v.  Sampson,  16  Gray 
(Mass.)  398,  11  Am.  Dec.  416;  Mon- 
tross  V.  Eddy,  94  Mich.  100,  S3  N.  W. 
916,  34  Am.  St.  323;  Duryee  v.  Lester, 
75  N.  Y.  442;  Knauss  v.  Gottfried 
Krueger  Brew.  Co.,  142  N.  Y.  70,  36 
N.  E.  867;  Bell  v.  McConnell,  i1 
Ohio  St.  396,  41  Am.  Rep.  528.  See 
also,  Hooper  v.  California,  155  U.  S. 

648,  39  L.  ed.  297,  15  Sup.  Ct.  207; 
note  in  45  L.  R.  A.  51. 

"Hammond  v.  Bookwalter,  12  Ind. 
App.  177,  39  N.  E.  872;  Humphrey 
V.  Eddy  Transp.  Co.,  107  Mich.  163, 
65  N.  W.   13;   Christianson  v.  Mille 
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there  was  an  agreement  that  the  broker  might  himself  become  the 
purchaser,  and  the  broker  found  a  purchaser  to  whom  the  owner 
refused  to  convey,  and  the  broker,  taking  a  deed  on  his  own 
option,  conveyed  to  the  purchaser,  it  was  held  that  the  broker  was 
entitled  to  his  commission."'  The  mere  fact  that  a  broker  has 
contributed  somewhat  to  a  sale  or  purchase  is  not  sufficient ;  he 
must  be  the  efficient  or  procuring  cause  of  the  same.""  But  he 
cannot  be  deprived  of  his  commission,  if  he  has  introduced  the 
purchaser  to  the  seller  and  is  thus  the  efficient  cause  of  the  sale, 
although  the  latter  should  make  the  sale  himself,  by  voluntarily 
reducing  the  price  of  the  property,  or  the  like.^ 

A  broker  has  the  same  remedies  as  other  agents,  by  action,  to 
enforce  his  right  to  compensation  against  the  principal.^  So,  if 
the  fund  or  subject-matter  of  the  agency  is  in  his  possession,  the 
broker,  besides  these  ordinary  remedies,  also  has  a  lien  on  such 
fund  or  subject-matter  of  the  agency,  and  he  may  retain  his  com- 
missions out  of  such  fund.^    But  brokers,  having  usually  no  pos- 


Lacs  Land  &c.  Co.,  113  Minn.  120, 
129  N.  W.  ISO,  Ann.  Cas,  1912A.  200 
and  note. 

"  Riemer  v.  Rice,  88  Wis.  16,  59  N. 
W.  450. 

""Zeimer  v.  Antisell,  75  Cal.  509, 
17  Pac.  642.    See  Chaffee  v.  Widman, 

48  Colo.  34,  108  Pac.  995,  139  Am.  St. 
220,  and  elaborate  note  citing  and  re- 
viewing many  authorities  in  support 
of  the  proposition  stated  in  the  text, 
and  showing  when  the  agent  is  re- 
garded as  the  efficient  cause  and  when 
not.  Hoadley  v.  Savings  Bank,  71 
Conn.  599,  42  Atl.  667,  44  L.  R.  A. 
321;  Piatt  v.  Johr,  9  Ind.  App.  58, 
36  N.  E.  294;  Tombs  v.  Alexander, 
101  Mass.  255,  3  Am.  Rep.  349; 
Whitcomb  V.   Bacon,   170   Mass.   479, 

49  N.  E.  742,  64  Am.  St.  317;  Suss- 
dorff  v.  Schmidt,  55  N.  Y,  319. 

^  Cook  V.  Forst,  116  Ala.  395,  22  So. 
540;  Doonan  v.  Ives,  73  Ga.  295; 
Hafner  v.  Herron,  165  111.  242,  46  N. 
E.  211;  Glasscock  v.  Vanfleet,  100 
Tenn.  603,  46  S.  W.  449;  ante,  § 
2905,  last  note.  See  also,  Heimberger  v. 
Rudd  (S.  Dak.),  138  N.  W.  374;  note 
to  Kalley  v.  Baker,  28  Am.  St.  542, 
and  note  to  Blackenridge  v.  Claridge, 
45  L.  R.  A.  592.  But  compare  Carter 
V.  Owens,  166  Fla.  204,  50  So.  641,  25 


L.  R.  A.  (N.  S.)  736.  In  Nation 
V.  Harness,  (Okla.)  126  Pac.  799,  it 
is  said  that  the  great  weight  of  au- 
thority is  to  the  effect  that  where 
property  is  listed  with  several  the 
agent  who  induces  the  seller  and 
purchaser  to  enter  into  the  contract 
is  entitled  to  the  commission  though 
another  agent  may  have  first  brought 
the  parties  together,  citing  numerous 
cases.  See  also,  note  to  Jennings 
v.  Trummer,  23  L.  R.  A.  (N,  S.)  164. 
'Lockwood  v.  Rose,  125  Ind.  588, 
25  N.  E.  710;  Wright  v.  Beach,  82 
Mich.  469,  46  N.  W.  673.  See  also, 
Kupfrian  Park  Co.  v.  Runcie,  (Ind. 
App.),  96  N.  E.  626;  Olcott  v.  Mc- 
Clure,   (Ind.  App.),  98  N.  E.  82. 

=  Vinton  V.  Baldwin,  95  Ind.  433; 
Barry  v.  Boninger,  46  Md.  59.  An 
insurance  broker,  at  common  law, 
has  a  general  lien  on  policies  for 
any  balance  due  him.  He  is  usu- 
ally intrusted  with  the  possession  of 
policies  so  as  to  enable  him  to  make 
adjustment  of  losses ;  and  if  a  policy 
thus  in  his  possession  was  effected 
by  him,  he  may  retain  it  to  secure 
any  balance  due  him  by  his  principal 
on  their  mutual  accounts  concerning 
the  business.     Wharton  Ag.,  §  707. 
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session  of  the  property  which  they  buy  or  sell  for  their  principals, 
have  no  general  lien,  and  can  enforce  a  particular  lien  only  when 
they  do  have  possession  of  the  property  or  thing  on  which  it  Is 
asserted.* 

§  2908.    Obligations  of  principal  to  factor — Lien  of  factor. 

— A  factor,  like  a  broker,  is  entitled  to  be  compensated  for  his 
services  and  to  be  reimbursed  for  proper  expenditures  by  his 
principal.^  "He  may,  however,  forfeit  his  right  to  compensation 
and  even  to  reimbursement,  on  account  of  his  misconduct  or  negli- 
gence in  the  discharge  of  his  duties."  The  principal  is  also  liable 
to  the  factor  for  advances  made  by  him  to  the  principal.  Ad- 
vances are  moneys  paid  by  the  factor  to  his  principal  on  the  con- 
signment of  goods,  and  in  anticipation  of  the  debt  that  will  be- 
come due  to  the  principal  when  the  goods  are  sold ;'  and  these,  it 
is  held,  are  made  both  on  the  faith  of  the  goods  consigned  to  the 
factor  and  on  the  principal's  personal  credit.*  The  fact  that  the 
goods  have  been  destroyed  will  not  prevent  the  factor  from  recov- 
ering of  the  principal  his  advances.""     It  is  also  held  in  many  of 

*  Barry  v.  Boninger,  46  Md.  59.  what  similar  statutes,  Majors  v.  Ma- 
"Where  a  broker  is  intrusted  with  jors  (Nebr.),  138  N.  W.  574. 
possession  of  the  property  in  re-  °And  in  the  absence  of  express 
spect  to  which  he  negotiates,  thus  contract  a  promise  to  pay  the  usual 
combining  with  his  character  as  a  reasonable  and  customary  commission 
broker  certain  of  the  characteris-  may  be  implied.  TurnbuU  v.  Pom- 
tics  of  a  factor,  he  is  entitled  to  a  eroy,  140  Mass.  117,  3  N.  E.  15; 
lien  upon  such  property,  or  on  the  Masterson  v.  Masterson,  121  Pa.  St. 
proceeds  thereof,  if  in  his  posses-  60S,  15  Atl.  652.  See  also,  Albion 
sion,  for  his  commission."  Per  Phosphate  Min.  Co.  v.  Wyllie,  11  Fed. 
Collins,  J.,  in  Peterson  v.  Hall,  61  541,. 23  C.  C.  A.  276. 
Minn.  268,  671  N.  W.  TiT,.  A  real  es-  "  White  v.  Chapman,  1  Stark.  113, 
tate  broker  has  no  general  lien  2  E.  C.  L.  51;  Fordyce  v.  Peper,  16 
upon  title  papers  in  his  hands,  un-  Fed.  516,  5  McCrary  (U.  S.)  221, 
less  he  is  an  attorney  at  law,  and  revd.  119  U.  S.  469,  30  L.  ed.  435,  7 
the  relation  of  attorney  and  clignt  Sup.  Ct.  287;  Fish  v.  Seeberger,  154 
subsists  between  him  and  his  prin-  111.  30,  39  N.  E.  982;  Norman  v. 
cipal.  Carpenter  v.  Momsen,  92  Wis.  Peper,  24  Fed.  403. 
449  65  N  W  1027  66  N  W.  692.  '  Balderston  v.  National  Rubber 
See  also,  Robinson  '  v.  Stewart,  97  Co.,  18  R.  I.  338,  27  Atl.  507,  49  Am. 
Mich.  454,  56  N.  W.  853.    But  he  ha^,  St.  772. 

been  held  to  have  a  lien  on  the  "Stewart  v.  Lowe,  24  U.  C.  Q.  B. 
specific  deed  delivered  to  him  by  his  434;  Perin  v.  Parker,  126  111.  201, 
principal.  Richards  v.  Gaskell,  39  18  N.  E.  747,  2  L.  R.  A.  336,  9  Am. 
Kans.  428,  18  Pac.  494.  See  as  to  St.  571 ;  Balderston  v.  National  Rub- 
right  to  recover  and  when  writing  is  ber  Co.,  18  R.  I.  338,  27  Atl.  507,  49 
necessary  and  what  is  sufficient  under  Am.  St.  772. 

Indiana  statute,  Miller  V.  Farr  (Ind,'),  "  Kuf  eke   v.   Kehlor,    19   Fed.    198; 

98  N.  E.  805;  Olcutt  v.  McClure  (Ind.  Reinhard    Agency,    §   452. 
App.),  98  N.  E.  82;  also  under  some- 
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the  American  cases  that  a  factor  may  sell  even  in  violation  of  in- 
structions to  reimburse  himself  for  advances,  where  he  has  made 
reasonable  demand  therefor  and  not  been  paid."  But  the  Eng- 
lish courts  deny  the  agent's  right  to  make  such  a  sale."  So, 
where  a  factor,  after  having  accounted  to  his  principal,  was  com- 
pelled to  refund  to  a  purchaser  the  price  of  goods,  on  account  of 
negligent  packing,  it  was  held  that  he  could  recover  the  amount 
thus  paid  by  him  from  his  principal.^-  But  he  is  not  entitled  to 
indemnity  if  the  transaction  from  which  the  loss  arose  was 
unauthorized  by  the  principal  in  the  absence  of  any  ratification 
by  the  principal.^^  A  factor  has  a  lien  for  his  compensation, 
advances  and  expenditures  legitimately  made  upon  the  goods 
consigned  to  him  and  in  his  possession,"  and  if  the  goods  have 
been  sold  the  lien  is  upon  the  proceeds  or  securities  for  the  price 
of  the  goods  sold.^^  A  factor  has  a  general  lien  for  any  balance 
due  him  on  the  accounts  between  him  and  his  principal  f^  but  such 
a  lien  does  not  accrue  to  the  factor  unless  the  goods  were  deliv- 
ered to  him,  or  in  his  possession,  as  factor;"  delivery  to  him 


"Parker  v.  Brancker,  22  Pick. 
(Mass.)  40;  Dalby  v.  Stearns,  132 
Mass.  230;  Davis  v.  Kobe,  36  Minn. 
214,  30  X.  W.  662,  1  Am.  St.  663; 
George  Campbell  Co.  v.  Angus,  91 
Va.  438,  22  S.  E.  167.  See  also,  Phil- 
lips V.  Scott,  43  Mo.  86,  97  Am.  Dec. 
369;  Fordyce  v.  Peper,  16  Fed.  516,  S 
McCrary  (U.  S.)  221,  revd.  119  U.  S. 
469,  30  L.  ed.  435,  7  Sup.  Ct.  287; 
Field  V.  Farrington,  10  Wall.  (U.  S.) 
141,  19  L.  ed.  923. 

"Raleigh  v.  Atkinson,  6  M.  &  W. 
670;  De  Comas  v.  Prost,  3  Moo.  P.  C. 
(N.  S.)  158.  See  also.  Smart  v. 
Sandars,  5  C.  B.  895,  57  E.  C.  L. 
895. 

"' Beach  v.  Branch,  57  Ga.  362.  See 
also,  Randall  v.  Kehlor,  60  Maine  37, 
11   Am.   Rep.   169. 

"  Rogers  v.  Kneeland,  10  Wend. 
(N,  Y.)   218,  affd.   13  Wend.  114. 

"Fourth  Xat.  Bank  v.  American 
Mills  Co.,  29  Fed.  611,  rehearing 
denied,  30  Fed.  420,  judgment  affd.  137 
U.  S.  234,  34  L.  ed.  655.  11  Sup.  Ct. 
52;  Shaw  v.  Ferguson,  78  Ind.  547; 
Johnson  v.  Campbell,  120  Mass.  449; 
Harrison  v.  Mora,  150  Pa.  St.  481,  24 
Atl.  705 ;  note  to  Bigelow  v.  Walker, 
58  Am.  Dec.  156,  167. 


""Vail  V.  Durant,  7  Allen  (Mass.) 
408,  83  Am.  Dec.  695,  and  note;  Com- 
mercial Nat.  Bank  v.  Heilbronner, 
108  N.  Y.  439,  IS  N.  E.  701.  See 
also,  Drinkwater  v.  Goodwin,  1 
Cowp.  251;  Brown  v.  Clayton,  12  Ga. 
564;  Brander  v.  Phillips,  16  Pet.  (U. 
S.)  121,  10  L.  ed.  909.  And  it  has 
been  held  that  it  may  extend  to  pro- 
ceeds of  an  insurance  policy  taken 
out  by  him  on  goods  afterward  de- 
stroyed. Johnson  v.  Campbell,  120 
;\Iass.  449.  Factor's  lien,  at  least 
where  the  contract  is  one  of  pure 
agency,  is  a  personal  one,  and  not 
transferable.  Barnes  Safe  &c.  Co. 
V.  Bloch  Bros.  Tobacco  Co.,  38  W. 
Va.  158,  18  S.  E.  482,  22  L.  R.  A. 
850,  45  Am.  St.  846,  and  note.  Also 
note  in  58  Am.  Dec.   167. 

"  Drinkwater  v.  Goodwin,  1  Cowp. 
251;  Kruger  v.  Wilcox,  Ambl.  252; 
Martin  v.  Pope,  6  Ala.  532,  41  Am. 
Dec.  66 ;  Comer  v.  Way,  107  Ala.  300. 
19  So.  966,  54  Am.  St.  93 ;  Baker  v. 
Fuller,  21  Pick.  (Mass.)  318;  Mc- 
Graft  V.  Rugee,  60  Wis.  406,  19  N. 
W.   530,   50  Am.   Rep.   378. 

"Dixon  V.  Stansfield,  10  C.  B.  398 
70  E.  C.  L.  398. 
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of  goods  as  agent  for  his  principal  by  a  third  person  does  not  give 
him  a  hen,  as  such  possession  is  the  possession  of  the  principal," 
and  the  lien  does  not  cover  debts  of  the  principal  to  the  factor  not 
connected  in  any  way  with  their  relation  as  principal  and  factor." 
The  factor,  as  already  intimated,  must  have  possession  of  the 
goods  in  order  to  successfully  assert  a  lien  thereon.^" 

§  2909.  Liability  of  principal  to  third  parties. — The  princi- 
pal is  liable,  in  general,  on  all  contracts  entered  into  in  his  behalf, 
by  a  broker  or  factor,  which  were  actually  or  apparently  author- 
ized, but  not  on  contracts  that  were  either  unauthorized  or  in 
excess  of  the  actual  authority,  unless  they  were  within  its  ap- 
parent scope,  or  afterward  ratified  by  the  principal.^^  But  the 
third  party  may  usually  act  upon  appearances,  if  the  vendor  has 
created  these.^^  It  has  also  been  held  that  when  a  sale  has  once 
been  completed  between  a  broker  and  purchaser,  and  the  goods 


"  Gurney  v.  Sharp,  4  Taunt.  242. 

'°Ex  parte  Deeze,  1  Atk.  228; 
Thacher  v.  Hannahs,  4  Robt.  (N. 
Y.)  407.  See  also,  Barry  v.  Bon- 
inger,  46  Md.  59;  Jarvis  v.  Rogers, 
15  Mass.  389. 

'"Warren  v.  First  Nat.  Bank,  149 
111.  9,  38  N.  E.  122,  25  L.  R.  A.  746 ; 
Baker  v.  Fuller,  21  Pick.  (Mass.) 
318.  See  also,  Sweet  v.  Pym,  1  East 
4;  Desha  v.  Pope,  6  Ala.  691,  41  Am. 
Dec.  76;  Ruhl  v.  Corner,  63  Md. 
179;  Valle  v.  Carre's  Admr.,  36  Mo. 
575,  88  Am.  Dec.  161 ;  Rosenbaum 
V.  Hayes,  5  N.  Dak.  476,  67  N.  W. 
951. 

^  Smith  V.  Allen,  101  Iowa  608,  70 
N.  W.  694;  Wanless  v.  McCandless, 
38  Iowa  20;  Lawrence  v.  Gallagher, 
42  N.  Y.  Super.  Ct.  309,  affd.  73  N. 
Y.  613;  Higgins.v.  McCrea,  116  U. 
S.  671,  29  L.  ed.  764,  6  Sup.  Ct. 
557.  Thus,  where  a  broker  who  was 
authorized  to  sell  stock,  but  without 
special  authority  to  sell  it  on  credit, 
nevertheless  did  sell  it  on  credit,  it 
was  held  that  the  owner  of  the  stock 
was  not  bound  by  the  contract.  Wilt- 
shire V.  Sims,  1  Campb.  258.  So, 
where  a  broker  took  notes  and  pay- 
ments for  a  sale  different  from  those 
mentioned  in  his  instructions,  of 
which  the  purchaser  had  knowledge, 
the  principal  was  held  not  bound  by 


the  sale.  Siebold  v.  Davis,  67  Iowa 
560,  25  N.  W.  778.  And  where  a 
broker  was  directed  to  sell  cotton 
and  deliver  a  bill  of  lading  for  it 
only  upon  payment  of  a  draft  drawn 
on  the  purchaser  for  the  goods,  but 
delivered  up  the  bill  of  lading  upon  the 
acceptance  by  the  purchaser  of  such 
draft  for  such  amount,  and  without 
receiving  any  money  for  the  same, 
it  was  held  that  the  purchaser  took  no 
title  to  the  property,  and  that  an 
action  would  lie  by  the  owner  against 
the  third  party  for  the  conversion  of 
the  goods.  The  facts  in  the  case  show 
that  the  agency  was  but  a  special 
one,  and  the  purchaser  was  bound  to 
know  the  broker's  authority.  Stollen- 
werck  v.  Thacher,  115  Mass.  224.  In- 
deed, the  agency  of  a  broker  is  usu- 
ally a  limited  one;  and  in  the  absence 
of  circumstances  showing  that  he  has 
a  general  authority,  parties  who  deal 
with  a  broker  are  bound  to  ascertain 
what  the  real  extent  of  his  authority 
is ;  and  if  there  are  letters  such  par- 
ties should  ascertain  their  contents. 
Merritt  v.  Wassenich,  49  Fed.  785. 
And  if  personal  credit  is  given  to  a 
factor  knowingly  and  exclusively,  the 
principal  is  not  liable.  McCullough 
v.  Thompson,  45  N.  Y.  Super.  Ct.  449. 
"'  See  Association  v.  Miller,  1  Wkly. 
Notes  Cas.  (Pa.)  120. 


8    2909  AGENCY.  104 

shipped  and  bill  of  lading  forwarded  directly  to  the  latter,  it  is 
not  within  the  general  authority  of  the  broker  to  rescind  the  con- 
tract ;  and  if  the  broker  receives  from  the  purchaser  the  bill  of 
lading  indorsed  by  the  latter,  and  thus  obtains  possession  of  the 
goods  from  the  carrier  or  causes  them  to  be  delivered  to  another, 
the  purchaser  is  not  relieved  from  liability  to  the  seller  for  the 
price  at  which  the  goods  were  sold  on  the  original  contract  even 
though  there  is  a  custom  by  which  such  dealings  between  the 
broker  and  purchaser  are  recognized  and  upheld,  unless  the  cus- 
tom was  known  to  the  seller,  so  that  his  assent  thereto  could  rea- 
sonably be  inferred.^^  Notwithstanding,  a  principal  may  be  lia- 
ble for  the  acts  of  a  broker  even  though  the  latter  had  no  express 
authority  from  the  former,  but  only  did  some  act  or  acts  from 
which  a  holding  out  could  be  properly  inferred.  The  mere  fact 
that  a  broker  erects  a  sign  upon  property  advertising  it  for  sale  by 
him,  as  agent,  but  without  stating  who  is  the  principal  or  owner, 
does  not  constitute  such  a  holding  out  by  the  principal  of  the 
broker  to  the  public  as  will  justify  a  third  party  in  purchasing  the 
property  of  the  broker.-*  It  has  also  been  held  that  if  authority 
has  been  properly  granted  the  broker,  and  in  pursuance  thereof 
he  sells  property  and  receives  the  required  deposit,  the  purchaser 
can  sue  the  seller  and  recover  from  him  the  deposit,  if  the  condi- 
tions are  broken ;  and  he  need  not,  in  such  case,  sue  the  broker.^' 
A  vendor  may  also  be  liable  to  a  purchaser  who  has  incurred  loss 
thereby  for  fraud  or  misrepresentation  in  a  sale  by  the  broker 
who  made  it ;  but  the  purchaser  must  have  relied  upon  the  fraud- 
ulent or  false  representations,  and  not  upon  some  other  fact  as  an 
inducement.^"  Where  goods  have  been  sold  by  sample,  by  the 
broker,  there  is,  as  already  shown,  an  implied  warranty  that  the 

"^  Kelly   V.   Kauffman    Milling   Co.,  ==Melone  v.   Ruffino,   129  Cal.   514, 

92  Ga.   105,  18  S.  E.  363.     In  Clark  62  Pac.  93,  79  Am.  St.  127. 

V.   Cumming,   11   Ga..  64,   4   Am.    St.  "  Pineville   Land   &c.    Co.   v.    Hol- 

72,  it  is  held  that  where  a  broker  is  lingsworth,  21   Ky.  L.  899,  S3  S.  W. 

authorized    to    sell    only    at    a    fixed  279.      Also   holding,   however,   if   the 

price  for  a  definite  time  his  power  is  sale  was  to  a  firm  of  which  the  bro- 

limited     by    his      instructions       even  ker  was  a   member,   the  firm   cannot 

though    it    had    been    usual    in    the  recover   damages   from   the  principal 

course  of  dealing  between  the  parties  for  the  agent's  wrong;  for  the  other 

to  continue  to  sell  at  such  price.  members   of    such   firm   were   parties 

"Davis    v.    Gordon,    87    Va.    559,  to  the  broker's  violation  of  his  trust. 
13  S.  E.  35. 
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bulk  of  the  goods  will  correspond  with  the  sample ;  and,  in  such 
case,  if  they  do  not  correspond,  the  seller  is  liable  to  the  pur- 
chaser for  the  damage.^^  Ordinarily,  however,  a  broker  has  no 
implied  power,  by  the  usages  of  trade,  to  warrant  the  goods  to  be 
of  a  merchantable  quality,  and  his  principal  will  therefore  incur 
no  liability  on  account  of  such  warranty.^* 

"The  principal  may,  of  course,  render  himself  liable  for  the 
unauthorized  acts  of  the  broker  by  a  subsequent  ratification; 
and  such  ratification  will,  as  in  other  cases,  relate  back  to 
the  time  the  act  was  performed;^®  and  this  is  true  whether 
the  broker  acted  altogether  without  authority  or  simply  ex- 
ceeded his  powers.  The  ratification  need  not  be  made  by  the 
principal  in  person,  but  may  be  effected  by  another  agent."^" 
Thus,  where  a  real-estate  broker  undertook  to  sell  the  own- 
er's land  without  sufficient  authority,  and  the  owner  sent  an- 
other agent  to  make  investigation,  instructing  him  that  if  he 
found  the  contract-price  was  sufficient,  and  it  was  to  the  principal's 
interest  to  carry  it  into  effect,  to  do  so  in  his  name,  and  such  agent, 
upon  satisfying  himself  that  the  sale  would  be  beneficial  to  the 
principal,  agreed  in  writing  to  carry  out  the  broker's  contract, — 
it  was  held  that  this  was  such  a  ratification  as  would  bind  the 
principal,  and  that  the  latter  might,  in  a  proper  case,  be  decreed 
to  make  specific  performance.^^  So,  where  a  vendee  of  a  mine 
accepted  title  and  made  part  payment  according  to  the  terms 
agreed  upon  between  the  vendor  of  the  mine  and  the  broker 
through  whom  the  sale  was  made,  it  was  held  that  the  vendor 
could  not  successfully  deny  the  broker's  authority  to  make  the 
agreement  and  that  the  vendee  had  rendered  himself  liable  on 
such  agreement.^^  And  a  principal  may  even  estop  himself  from 
pleading  usury  by  permitting  his  broker  to  represent  that  a  note 

"Boorman    v.    Jenkins,    12    Wend.  Mines,  42  Fed.  633,   afifd.   153  US. 

(N.  Y.)  566,  27  Am.  Dec.  158;  Beebe  509,  38  L.  ed.  802,  14  Sup.   Ct.  842. 

V.   Robert,    12   Wend.    (N.   Y.)    413,  And     where     apples     were     bought 

27   Am.    Dec.    158n.  through  a  broker,  who  exammed  and 

='Dodd      V.      Farlow,      11      Allen  accepted  them,  it  was   held  that  the 

(Mass.)    426,   87   Am.   Dec.   726.  purchaser  was  estopped,  m  an  action 

"°Roby    V.     Cossitt,    78    111.     638;  for  the  purchase  price,  to  claim  that 

Rowan  v.   Hyatt,   45   N.   Y.   138.  the  quality  of   such  apples   was  not 

"Reinhard  Agency,  §  446.  what  had  been   bargained  for.     Kil- 

""Hoyt  V.   Tuxbury,  70  111.  331.  lough  v.  Cleveland  (Tex.  Civ.  App.), 

=' Seymour   v.    Slide   &   Spur   Gold  33     S.     W.     1040.     "Whatever     may 
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offered  for  sale  by  such  broker  for  the  principal  is  "business  pa- 
per." Thus,  where  one  was  indebted  to  a  note  broker,  and, 
for  the  purpose  of  reducing  such  indebtedness,  placed  in  the  bro- 
ker's hands  his  own  promissory  note  to  be  sold  by  the  broker  at  a; 
certain  discount,  the  proceeds  to  be  applied  on  such  indebtedness,' 
and  the  broker  sold  the  note  at  such  discount,  representing  that  it 
was  first-class  business  paper,  and  the  maker  of  the  note  subse- 
quently brought  suit  against  the  holder  to  cancel  the  note,  as  usu- 
rious, it  was  decided  that,  the  broker  being  the  agent  of  the  maker 
of  the  note  in  the  sale  thereof,  the  maker  was  estopped  to  set  up 
the  usury.^^  So,  in  a  recent  case,  where  the  owner  of  a  certificate 
of  indebtedness  of  a  corporation,  issued  by  its  receiver  and  trans- 
ferable only  on  the  books  of  the  company,  indorsed  in  blank 
an  assignment  on  its  back  and  delivered  it  to  his  brokers  for 
sale,  he  was  held  bound  by  the  act  of  the  brokers  in  transferring 
it  to  a  bona  fide  purchaser  for  value.^*  But  in  another  recent 
case  it  was  held  that  where  a  pledgee  or  purchaser  takes  stock 
with  notice  that  he  is  dealing  with  an  agent  only,  he  cannot  deny 
the  rights  of  the  principal,  and  that  laches  cannot  be  imputed  to 
the  owner  of  such  stock  in  leaving  it  with  his  agent,  with  a  power 
of  attorney  to  sell  or  pledge,  under  instructions  as  to  the  figure 
at  which  he  is  to  part  with  it.^^ 

§  2910.    Rights  and  remedies  of  factor  against  third  parties. 

— In  a  proper  case  a  factor  can  maintain  an  action  in  his  own 

have  been  the  kind  or  quality  of  the  of  a  prior  negotiation,  at  a  discount  of 

apples  received  by  appellee,"  said  the  twelve   per   centum   per   annum.     He 

court,  "they  were  the  ones  purchased  knew  that  the  note  was  not  business 

by  him  through  his  agent,   with   full  paper.  He  had  been  a  large  purchaser 

knowledge  of  their  quality  and  con-  of  paper  of  Bound  &  Co.,  and  hence 

dition,    under    an    agreement    to   pay  knew  their  mode  of  effecting  sales  of 

for  them  the  price  sued  for.    There-  paper.     It  is  to  be  inferred  that   he 

fore,  if  the  apples  were  not  such  as  knew  that  in  the  purchase  of  paper, 

appellee  ordered,  and  he  has  been  in-  at   a   greater    rate   of    discount   than 

jured  by  having  put  off  on  him  apples  seven    per    centum    per    annum,    the 

of   less   value,    he   must   look   to   his  buyer  usually   exacted   a   representa- 

agent,  and  not  to  appellants,  for  the  tion  that  the  paper  sold  was  business 

damages."  paper,  so  that  he  might  rely  upon  thel 

"^Ahern    v.    Goodspeed,    72   N.     Y.  fact,  if  indeed  the  paper  was  such,  or, 

108.     "It   already  appears,"   said  the  upon  the  estoppel  if  it  was  not." 

court,    "that    Ahern    knew    that    the  ^*  McCarthy   v.    Crawford,    238    111. 

first  note  made  by  him  was  to  be  sold  38,  86  N.  E.  750,  29  L.  R.  A    (N    S  ) 

bv  Bound  &  Co.    [the  brokers].    He  2S2,  and  note,  128  Am.  St.  9Sn. 

also   knew,   as   his   testimony   shows,  ^  Sloan  v.  Brown,  228  Pa.   St    495 

that  it  was  to  be  sold  in  pursuance  11  Atl.  821,  139  Am.  St.  1019. 
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name  against  a  third  party  to  whom  he  has  sold  and  delivered 
goods  for  his  principal,  for  their  price.""  "The  provision,  found 
in  the  varying  codes,  by  which  the  real  party  in  interest  is  re- 
quired to  prosecute  every  civil  action  in  his  own  name,  does  not 
stand  in  the  way  of  a  factor's  right  to  maintain  the  action ;  for 
there  is  generally  contained  in  the  codes  the  further  provision, 
which  forms  an  exception  to  that  already  mentioned,  requiring 
any  'trustee  of  an  express  trust'  to  bring  such  action  in  his  own 
name  without  joining  the  person  for  whose  benefit  the  action  is 
prosecuted.""  But  it  is  held  that  the  principal  has  the  right  to 
intervene  and  control  the  suit,  his  claim  being  superior  to  that  of 
the  factor.^^  The  principal  cannot,  however,  by  such  intervention, 
defeat  the  factor's  right  to  recover  to  the  extent  of  his  lien."°  In 
such  actions  by  the  factor,  the  defendant  can  usually  interpose  any 
defense  that  would  have  been  proper  had  the  action  been  brought 
by  the  principal.*"  A  factor  may  also  maintain  an  action  in  his 
own  name  against  a  wrongdoer  for  any  injury  to  the  goods,  or 
for  a  breach  of  the  contract  of  sale  ;*^  and  he  may  bring  suit  in  his 
own  name  against  the  carrier  of  the  goods  consigned  to  him  for 
conversion  or  for  loss  or  injury  caused  by  its  negligence.*^  But  it 
has  been  held  that  he  cannot  maintain  such  suit  in  his  own  name  if 
he  has  no-lien.*^  It  is  certainly  true  that  the  factor  may  maintain 
such  an  action  where  he  has  such  a  lien,  or  has  made  advances 
giving  him  a  special  property,**  and  it  has  been  held  that  to 

^  Drinkwater  v.  Goodwin,  1  Cowp.  "  Missouri  Pac.  R.  Co.  v.  Peru- Van 

251;    Graham   v.    Duckwall,   8   Bush  Zandt  Implement  Co.,  73  Kans.  295, 

(Ky.)     12;    Toland    v.    Murray,    18  85  Pac.  408,  87  Pac.  80,  6  L.  R.  A. 

Johns.  (N.  Y.)  24.  (N.    S.)    1058,    117   Am.    St.   468,   9 

"Reinhard    Agency,    §    453,    citing  Am.  &  Eng.  Ann.   Cas.  790;  Boston 

Wolfe  V.    Missouri    Pac.   R.   Co.,  97  &  M.  R.  Co.  v.  Warrior  Mower  Co., 

Mo.   473,    11   S.   W.   49,   3   L.   R.   A.  76    Maine     251;    Vose  v.    Allen,    3 

539,  10  Am.  St.  331.    The  factor,  by  Blatchf.   (U.  S.)   289,  Fed.  Cas.  No. 

reason  of  his  lien,  has  such  interest  17006.     See  also,   Southern  Exp.  Co. 

as  will  entitle  him  to  sue  in  his  own  v.    Armstead,    SO   Ala.   350;    note   to 

name.      Dows    v.    Greene,    32    Barb.  Ramsey  &  Co.  v.  Kilsea,  22  L.  R.  A. 

(N.  Y.)  490,  affd.  24  N.  Y.  638.  415. 

^Jackson    Ins.    Co.    v.    Partee,    9  '^Cobb  v.  Illinois  Cent.  R.  Co.,  88 

Heisk.  (Tenn.)  296.  111.    394.     See    also,    Grinnell-Collins 

==  Drinkwater  v.  Goodwin,  1  Cowp.  Co.  v.  Chicago  &c.  R.  Co.,  109  Minn. 

251.  513,  124  N.  W.  377,  26  L.  R.  A.  (N. 

"Gibson  V.  Winter,  S  B.  &  Ad.  96,  S.)    437;    Whaley   v.    Atlantic   Coast 

27  E.  C.  L.  50.  Line  R.  Co.,  84  S.  Car.  189,  65  S.  E. 

"Groover  v.  Warfield,  SO  Ga.  644;  1022. 

Allen  V.   Steers,  39  La.  Ann.  586,  2  "Vale   v.    Cerre's    Admr.,    36    Mo. 

So.    199.  75,  88  Am.  Dec.  161;  Adams  v.  Bis- 
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the  extent  of  his  lien  on  such  goods  for  advances  and  the  Hl-ce,  he 
may  even  maintain  an  action  against  an  attachment  creditor  of 
his  principal  who  has  taken  the  goods  under  a  writ  of  attachment, 
and  recover  from  him  the  value  of  the  special  property.*^ 

§  2911.  Rights  and  remedies  of  principal  as  to  third  parties, 

— The  principal  also  has  the  right  to  sue  on  contracts  made  for 
him  by  the  factor,  the  same  as  if  made  by  himself;*"  and  this  is 
true  although  the  factor  be  a  del  credere  agent.*'  The  principal 
cannot  defeat  the  just  claim  of  the  factor,  but  he  has  the  right 
to  make  collections  of  the  remaining  .portion  of  such  claim.**  If 
the  factor  improperly  disposes  of  the  goods, — as  by  pawning  or 
selling  them  on  his  own  credit, — the  principal  may  forbid  the  pay- 
ment to  be  made  to  the  factor ;  and  a  subsequent  payment  to  the 
latter  would  be  no  protection  to  the  purchaser,  unless  he  had  given 
the  factor  some  negotiable  security  which  had  actually  been  nego- 
tiated before  notice.*'  Where  the  factor  disposed  of  the  goods 
consigned,  taking  in  exchange  for  them  shares  of  stock  in  a  com- 
pany in  which  he  was  a  stockholder,  it  was  held  that  the  pur- 
chaser obtained  no  title,  and  that  the  consignor  might  recover  the 
goods  from  such  third  party.""  Even  where  the  principal  was 
not  disclosed  when  the  sale  was  made,  and  the  transaction  was  in 
the  factor's  own  name,  the  principal  may  nevertheless  assert  his 

sell,  28  Barb.    (N.  Y.)   382;  Burrett  576.       See     also,     as    to    protecting 

V.    Rench,    4    McLean    (U.    S.)    325,  factor's  lien,  Barry  v.  Page,  10  Gray 

Fed.  Cas.  No.  2201.  See  also,  Thomas  (:Mass.)    398;    Girard   v.    Taggart,   5 

V.  Atlantic  Coast  Line  R.  Co.,  85  S.  Serg.    &   R.    (Pa.)    27,   9   Am.   Dec. 

Car.  537,  64  S.  E.  220,  67  S.  E,  908.  327. 

And     compare    Walter    v.     Alabama  "  Kinder    v.    Shaw,    2    Mass.    398. 

Great  Southern  R.  Co.,  142  Ala.  474,  The  rule  just  stated  does  not  apply, 

39  So.  87,    So,  a  factor  may  exercise  however,  where  the  factor  sells  in  his 

the   right  of   stoppage   in   transitu   in  own  name,  being  himself  responsible 

a   proper   case.    4   Elliott   R.    R.    (2d  to  the  principal  for  the  price  of  the 

ed.)>  §  1540.  goods  sold,  whether  collected  or  not; 

■^  Heard  v.  Brewer,  4  Daly  (N.  Y.)  nor  where  he  sells  them  to  his  own 

136.  creditor,    where    there    are     mutual 

"Burton  v.  Goodspeed,  69  111.  237.  dealings;    for   in    such   instances   the 

See    also,    Edmond    v.     Caldwell,    IS  principal  can  look  to  the  factor  alone 

Maine   340;   Wadsworth  v.   Gay,    118  for   payment.      Kelley   v.    Munson,   7 

Mass.  44;  Corlies  v.  Gumming,  6  Cow.  Mass.  319,  5  Am.  Dec.  47.     See  also, 

(N.  Y.)  181.  note  in  28  L.  R.  A.   (N.  S.)   230,  as 

"Moore  v.  Hillabrand,  37  Hun  (N.  to  when  principal  can  recover  amount 

Y.)    491,    16   Abb.    N.    Cas.    (N.   Y.)  unpaid. 

477.  ""Wyeth    v.    Renz-Bowles    Co.,    23 

"  Morris    v.    Cleasby,    1    AL    &    S.  Ky.  L.  2337,  66  S.  W.  825. 
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rights  against  the  third  party  if  the  factor  did  not  by  his  agree- 
ment with  the  principal  assume  the  responsibihty  for  the  price 
of  the  goods  sold;  and  it  is  not  necessary,  it  seems,  in  order  to 
recover,  that  the  principal  should  first  make  a  demand  of  the  third 
party.°^ 

The  principal's  claim  in  such  cases  is  subject  to  any  de- 
fenses, however,  which  the  third  party  would  have  had  against 
the  factor/^  And  it  is  generally  held  that,  where  the  princi- 
pal was  tmknown  at  the  time  of  the  sale,  the  third  party  can  set 
off  an  antecedent  debt  which  he  held  against  the  factor  prior  to  the 
time  of  the  transaction  by  which  such  third  party  himself  became 
indebted."  "Where  a  factor,"  said  Lord  Mansfield,  "dealing 
for  a  principal  but  concealing  that  principal,  delivers  goods  in  his 
own  name,  the  person  contracting  with  him  has  a  right  to  con- 
sider him  to  all  intents  and  purposes  as  the  principal ;  and  though 
the  real  principal  may  appear  and  bring  an  action  upon  that  con- 
tract against  the  purchaser  of  the  goods,  yet  that  purchaser  may 
set  off  any  claim  he  may  have  against  the  factor  in  answer  to  the ' 
demand  of  the  principal."^*  But  if  the  principal  be  known,  or 
if  the  third  party  have  good  reason  to  suspect  that  the  vendor  of 
the  goods  is  but  an  agent  for  some  other  person,  he  must  make 
inquiry  and  ascertain,  if  he  can,  in  what  capacity  or  character  the 
seller  acts ;  otherwise  he  will  not  be  entitled  to  plead  payment  to 
the  agent  or  a  set-off.^'  It  is  not  sufficient  in  such  case,  to  entitle 
the  debtor  to  a  set-off,  that  he  was  ignorant  of  the  identity  of  the 

■^Foster     v.      Smith,     2      Coldw.  Bros.  v.   Staton,  150  N.  Car.  264,  63 

(Tenn.)   474,   88  Am.   Dec.   604.    See  S.  E.  950.    But  see  Rodick  v.  Coburn, 

also,    Miller   v.    Lea,   35    Md.   396,   6  68  Maine  170;  Low  v.  Moore,  31  Tex. 

Am,   Dec.   417 ;   Ilslev  v.    Merrian,   7  Civ.  App.  460,  72  S.  W.  421 ;  Warner 

Cush.   (Mass.)  242,  54  Am.  Dec.  721.  v.  Martin,  11  How.   (U.  S.)   209,   13 

'=  George  v.   Claggett,  7  T.  R.  359,  L.  ed.  667. 

2  Smith's  Lead.  Cas.   (11th  ed.)   139;  "Rabone  v.  Williams,  7  T.  R.  60n. 

Gardner  v.   Allen's   Exr.,  6  Ala.   187,  "=  Baring  v.  Corne,  2  B.  &  Aid.  137; 

41   Am.  Dec.  45 ;   Ruan  v.   Gunn,  11  Cooke  v.  Eshelby,  L   R.  12  App.  Cas. 

Ga.    S3 ;    Roosevelt    v.    Doherty,    129  271 ;  Miller  v.  Lea,  35  Md.  396,  6  Am. 

Mass.  301,  37  Am.  Rep.  356.   See  also,  Rep.  417.     See  also,  Quinn  v.  Sewell, 

Eldridge   v.   Finningar,   25    Okla.   28,  50   Ark.    380,   8    S.    W.    132;    Moline 

105   Pac    334,  28  L.   R.   A.    (N.    S.)  Malleable  Iron  Co.  v.  York  Iron  Co., 

227,  and  note.  83  Fed.  66,  27  C.  C.  A.  442 ;  Rice  &c. 

■"Hogan  V.   Shorb,  24  Wend.    (N.  Malting    Co.   v.    International    Bank, 

Y.)    458.     See   also,    Ruan   v.    Gunn,  185  111.  442,  56  N.   E.   1062;  note  in 

11  Ga.  53;  Wiser  v.  Springside  Coal  28  L.  R.  A.   (N.  S.)  231. 
Min.  Co.,  94  111.  App.  471 ;  Winslow 
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real  principal ;  he  must  have  been  unaware  also  that  the  seller  was 
acting  as  agent."  It  has  been  held,  however,  that  the  mere  fact 
that  the  seller  was  in  the  commission  business  would  not  of  itself 
be  notice  to  the  purchaser  that  he  was  a  factor  in  that  particular 
transaction,  if  he  also  carried  on  business  on  his  own  account." 
"Even  where  the  factor  takes  a  note  for  the  purchase-money 
payable  to  himself  individually,  the  principal  may  sue  for  the 
price  unless  the  same  was  taken  as  a  payment  or  amounted  to  such 
in  law.^^  *  *  *  Ti^g  factor  holds  the  goods  as  trustee  of  the 
principal,  and  the  principal  may  follow  them  into  the  hands  of 
any  person  except  a  bona  fide  purchaser,  where  they  can  be  iden- 
tified.^" Under  the  common  law,  one  who  acquires  the  princi- 
pal's goods  from  a  factor  by  barter  gets  no  title  to  them,  and  the 
principal  may  recover  them  in  specie.*"*  In  such  case  the  want  of 
knowledge  of  the  third  party  affords  no  protection;  for  the  factor 
can  give  no  title  to  the  property,  to  which  he  has  none  himself, 
except  in  the  usual  course  of  business."  If  the  factor  thus  dis- 
pose of  the  goods  of  his  principal,  even  to  an  innocent  purchaser, 
the  principal  may  maintain  against  the  latter  an  action  of  trover."" 
The  principal  may,  however,  estop  himself  from  denying  the  fac- 
tor's authority  by  clothing  him  with  the  apparent  muniments 
of  absolute  title.""^  "Factors'  acts"  or  other  statutes,  in  many 
states,  have  changed  or  modified  some  of  the  common-law  rules 
above  stated,  affording  protection  in  many  instances  to  those  who 
deal  in  good  faith  with  the  factor.*'* 

""  Semenza    v.    Brinsley,    18    C.    B.  Yards  Nat.  Bank  v.  Gillespie,  137  U. 

(N.  S.)  467;  New  Zealand  &c.  Land  S.  411,  34  L.  ed.  724. 

Co.   V.    Ruston,   L.    R.   5   Q.   B.   Div.  ™  Guerreiro   v.    Peile,   3   B.   &   Aid. 

474;  Miller  v.  Lea,  35  Md.  396,  6  Am.  616,  S  E.  C.  L.  354. 

Rep.  417.  "  Romeo     v.     Martucci,     11     Conn, 

"'Hogan  V.   Shorb,  24  Wend.    (N.  504,  45  Atl.  1,  99,  47  L.  R.  A.  601,  11 

Y.)    458.      But    see    Baxter   v.    Sher-  Am.   St.  327;    Potter  v.   Dennison,   S 

man,   IZ   Minn.   434,    76    N.    W.   211,  Gill.   (111.)  590. 

72  Am.  St.  631.  "'  Romeo    v.     Martucci,    72    Conn. 

"'Corlies  V.  Gumming,  6  Cow.   (N.  504,  45  Atl.  1,  99,  47  L.  R.  A.  601    11 

Y.)  181.  Am.   St.  327;   Potter  v.   Dennison,   5 

°»Clemmer  v.  Drovers'  Nat.  Bank,  Gill.  (111.)  590;  2  Kent  Com  (14th 
157  111.  206,  41  N.  E.  728;  National  ed.)  625.  See  also,  Neill  v  Billings- 
Cordage   Co.  v..  Sims,  44  Nebr.   148,  lev,  49  Tex.   161. 

62   N.   W.   514;   Cady  v.   Nat.   Bank,  ''Dunlap's    Paley    Ag     212-    Rein- 

46  Nebr.  756,  65   N.  W.  906;   Baker  hard  Agency    §  454 

V.  Nat.  Exch.  Bank,  100  N.  Y.  31,  16  "  See  12  Am.  &  Eng    Encv   L    (2d 

Abb.   N,   Gas.    (N.   Y.)   458,  2  N.   E.  ed.).    Tit.    "Factors'    Acts ;    Willston 

452,  S3  Am.   Rep.   ISO;  Union  Stock  on  Sales,  §  318,  et  seq 
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§  2912.  Del  credere  factors. — A  del  credere  factor  practi- 
cally insures  the  collection  of  the  debts  arising  from  sales  of  his 
principal's  goods,  for  which  he  receives  an  extra  consideration 
called  a  "del  credere  commission.'"'^  Whether  the  relation  of 
a  del  credere  factor  to  the  principal  exists  may  be  implied  by 
the  course  of  dealing  between  the  parties.""  The  English  cases 
now  hold  that  the  factor  is  only  a  guarantor,  and  can  be  rendered 
liable  only  after  the  debt  has  become  due  and  there  has  been  a  de- 
fault by  the  debtor,  and  the  remedy  against  him  exhausted." 
The  American  decisions  generally  hold  to  the  other  view;  they 
make  the  position  of  the  factor  one  more  in  the  nature  of  a  sure- 
tyship, or  as  one  who  is  absolutely  liable,  and  render  him  liable,  in 
the  first  instance,  after  the  debt  has  become  due."^  "Although  the 
factor  is  absolutely  liable,  he  is  not  bound  to  pay,  until  the  money 
becomes  due  from  the  purchaser."""  There  is,  under  either  view, 
no  liability  until  the  debt  has  become  due.'"  If  the  agent  has 
accepted  depreciated  currency  or  other  articles  of  little  or  no 
value  therefor,  he  must  account  for  the  entire  sum.'^  And,  al- 
though the  factor  becomes  liable  to  the  principal  upon  the  expira- 
tion of  the  credit,  the  main  debtor  is  still  liable  to  the  principal 
also,  and  may  be  sued  by  him  when  the  right  of  action  has  ac- 
crued.'^ > 

The  relation  between  a  principal  and  a  del  credere  factor  is, 
in  many  respects,  a  peculiar  one.     If  he  becomes  primarily  in- 

^  Grove   v.   Duboid,    1   T.   R.    112;  Rubber    Co.,    18    R.    I.    338,   27    Atl. 

Morris  v.   Cleasby,  4   M.   &   S.   566.  507,  49  Am.  St.  772;  note  in  58  Am. 

See  also,  note  in  58  Am.   Dec.   171;  Dec.  171. 

Balderston   v.   National   Rubber   Co.,  °°  Woodworth,    J.,    in    Leverick    v. 

18   R.    I.    338,   27   Atl.   507,   49   Am.  Meigs,  1  Cow.  (N.  Y.)  645. 

St.  772.  "Lewis  V.   Brehme,  33   Md.  412,  3 

"^  Shaw  V.  Woodcock,  7  B.  &  C.  73 ;  Am.  Rep.  190 ;  Wallace  v.  Castle,  14 

National    Cordage    Co.    v.    Sims,    44  Hun     (N.     Y.)     106;     Leverick     v. 

Nebr.  148,  62  N.  W.  514;  Balderston  Meigs,  1  Cow.  (N.  Y.)  645;  Bradley 

V.  National  Rubber  Co.,  18  R.  I.  338,  v.  Richardson,  2  Blatchf.  (U.  S.)  343, 

27  Atl.  507,  49  Am.  St.  772.  Fed.  Cas.   No.   1786. 

"Morris    v.    Cleasby,    4    M.    &    S.  "Dunnell  v.  Mason,  1  Story  (U.  S.) 

566;  Hornby  v.  Lacy,  6  M.  &  S.  166;  543,   Fed.    Cas.   No.   4179;   Muller  v. 

Peele  v.   Northcote,  7  Taunt.  478,  2  Bohlens,  2  Wash.    (U.  S.)   378,  Fed. 

E.   C.   L.   456.  Cas.  No.  9914. 

™Mechem   Agency,   §    1014;   Lewis  ''Leverick  v.    Meigs,    1    Cow.    (N. 

v.  Brehme,  33  Md.  412,  3  Am.  Rep.  Y.)  645;  Balderston  v.  National  Rub- 

190;  Leverick  v.   Meigs,  1  Cow.   (N.  ber  Co.,  18  R.  L  338,  27  Atl.  507,  49 

Y.)    645;    Greentree    v.    Rosenstock,  Am.  St.  772. 
61  N.  Y.  583;  Balderston  v..  National 
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debted  to  the  principal  by  virtue  of  the  sale,  is  he  also  the  owner 
of  the  goods,  when  the  matter  is  considered  in  view  of  his  rela- 
tion to  the  purchaser?  If  he  is  only  a  guarantor,  or  even  a 
surety,  is  his  undertaking  not  one  by  which  he  answers  for  the 
debt  of  another,  and  therefore  within  the  purview  of  the  statute 
of  frauds?  These  are  important  questions,  and  the  answers  that 
have  been  given  to  them  are  not  based  upon  the  most  satisfactory 
reasoning.  True,  it  is  held  that  the  undertaking  is  not  within  the 
statute;'^  and  the  reason  given  for  this  conclusion  is  that  it  is  in 
the  nature  of  an  original  undertaking,  though  it  has  also  some  of 
the  elements  of  a  guaranty,  but  that  guaranties  do  not  always  have 
to  be  in  writing.''*  The  factor  may  collect  from  the  purchaser  in 
his  own  name,  not  because  he  was  the  owner  of  the  goods  sold, 
but  by  reason  of  his  peculiar  relation  to  the  principal  and  of  the 
special  property  he  has  in  them.  In  this  way  only  can  the  doc- 
trine be  explained  which  permits  the  principal  to  intervene  if  he 
chooses  to  exercise  that  privilege.'^  The  property  never  becomes 
that  of  the  factor  absolutely;  and  his  right  over  it,  except  to  the 
extent  of  his  vested  interests,  continues  until  after  sale,  to  be  fol- 
lowed only  by  his  right  to  collect  the  proceeds.  The  del  credere 
factor  has  a  lien  upon  the  goods  and  proceeds  for  advances,  com- 
missions, etc.,  the  same  as  any  other  factor.'"  While  such  factor 
guarantees  the  solvency  of  the  purchaser  to  whom  he  sells,  the 
debt  is  not  extinguished  as  to  such  purchaser  until  actually  paid 
in  money  to  the  factor  or  principal.  He  does  not,  on  the  other 
hand,  warrant  the  payment  of  the  remittance,  if  under  the  con- 
tract with  his  principal  he  undertakes  to  remit  to  him.  As  to 
collection  and  remittance,  a  del  credere  factor  is  under  the  same 
obligations  as  any  other  agent  whose  duty  it  is  to  collect  and  remit. 
In  this  regard  he  is  only  required  to  use  proper  care  and  diligence 
in  purchasing  the  remittance;  he  does  not  insure  its  payment." 

"Wolff  V.  Koppel,  S  Hill   (N.  Y.)  "See  Miller  v.  Lea,  35  Md.  396,  6 

458,    affd.   2   Den.    (N.    Y.)    368,   43  Am.   Rep.   417. 

Am.   Dec.   751;    Sherwood   v.    Stone,  "Miller  v.  Lea,  35  Md.  396,  6  Am. 

14   N.   Y.   267;    Swain  v.   Nesmith,   7  Rep.    417;    Holbrook    v.    Wight,    24 

Pick.   (Mass.)   220,  19  Am.  Dec.  282.  Wend.    (N.    Y.)    169,    35    Am.    Dec. 

See  also,  ante,  vol.  2,  §  1244.  607;   Merrill  v.  Thomas,  7  Daly   (N. 

"Wolff  V.  Koppel,  5  Hill   (N.  Y.)  Y.)  393. 

458,    affd.   2    Den.    (N.    Y.)    368,    43  "Story  Ag.    (9th  ed.),   §   215. 
Am.  Dec.   751,  where  the  authorities 
are   reviewed  by  Cowen.  J. 


CHAPTER  LXIV. 


TRAVELING  SALESMEN. 


§  2915.  Generally — Distinguished  from  §  2918.  Rejection    or    acceptance     of 

pedlers     and     hawkers — Li-  agent's   act. 

censes.  2919.  Necessary    expenses — Sale    of 

2916.  Duties  and  powers  of  travel-  samples. 

ing  salesmen  generally — No  2920.  Drummer's    samples    not    or- 

power    to    receive   payment.  dinary  baggage  —  Contracts 

2917.  No  implied  authority  to  take  and  custom  as  to  carriage. 

back  or  exchange. 

§  2915.  Generally — Distinguished  from  pedlers  and  hawk- 
ers— Licenses. — An  important  class  of  agents  in  the  conduct 
of  commercial  or  mercantile  business  in  these  days  consists  of 
traveling  salesmen,  commercial  travelers  or  drummers,  as  they 
are  variously  called.  Such  an  agent  has  been  defined  as  one  "who 
travels  for  a  wholesale  merchant  taking  orders  for  goods  to  be 
shipped  to  retail  dealers."^  Ordinarily,  he  exhibits  samples  of 
the  goods  and  takes  orders  for  them,  to  be  delivered  afterward 
by  the  principal,  and  the  dealer  thus  sells  by  him  as  agent,  and 
he  is  not  strictly  either  a  pedler  or  a  merchant.^  The  state  has 
power  to  tax  pedlers  and  hawkers,  and,  ordinarily,  municipal  cor- 
porations are  given  power  to  impose  a  license  upon  pedlers  and 
hawkers  and  to  make  police  regulations  in  regard  to  their  busi- 
ness, because  they  carry  their  goods  with  them  and  the  same  con- 
stitute a  portion  of  the  bulk  of  the  taxable  property  of  the  state, 
and  because,  if  such  an  occupation  is  not  restrained,  it  is  liable  to 
become  a  nuisance;^  while  drummers,  or  commercial  travelers, 
usually  sell  from  samples  and  generally  for  firms  or  corporations  in 

"•  Anderson's       Law      Diet.,       Tit.  lor,  58  Miss.  478,  38  Am.  Rep.  336. 

"Drummer,"      citing      Montana      v.  ^Kansas   City  v.   Collins,  34  Kans. 

Farnsworth,  5  Mont.  303,  5  Pac.  869,  434,   8   Pac.   865,   citing  many  cases, 

writ  of  error  dismissed  129  U.  S.  104,  Compare   State  v.   Ascher,  54   Conn. 

32  L.  ed.  616,  9  Sup.  Ct.  253;  Single-  299,  7  Atl.  822. 

ton    V.    Fritsch,   4   Lea    (Tenn.)    93.  'See  generally  as  to  the  constitu- 

See  also,  State  v.  Miller,  93  N.  Car.  tionality  and  validity  of  such  taxes, 

511,  53  Am.  Rep.  469;  Ex  parte  Tay-  licenses   and   regulations:   Duluth   v. 

8 — Contracts,  Vol.  4 
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Other  states,  and  a  license  fee  or  tax  imposed  upon  such  drummers 
and  such  goods  as  they  sell,  if  from  another  state  or  states,  would 
be  taxing  interstate  commerce,  which  under  the  federal  constitu- 
tion cannot  be  legally  done/  It  has  been  held  that  a  person  who 
solicits  and  takes  orders  for  books  published  by  his  principal,  who 
is  a  resident  of  another  state,  without  delivering  such  books  at  the 
time  the  orders  are  taken,  is  not  a  hawker  or  pedler,  but  a  drum- 
mer or  canvasser,  within  the  meaning  of  a  statute  giving  munici- 
pal corporations  the  power  "to  license,  tax,  regulate,  suppress  and 
prohibit  'hawkers'  and  'pedlers.'  '"^  Pedlers  and  hawkers  are  those 
who  travel  from  city  to  city  or  from  house  to  house,  and  sell 
commodities  which  they  ordinarily  carry  with  them,  and  deliver 
at  once  upon  sale,  as  distinguished  from  those  who  sell  at  an  es- 
tablished shop,"  or  by  sample  for  future  delivery.  One  who  thus 
goes  from  house  to  house  to  sell  goods,  though  it  be  on  the  instal- 
ment plan,  delivering  them  as  sold,  is  a  pedler.''  But,  under  ex- 
ceptional circumstances,  one  may  be  a  pedler,  although  he  does 
not  deliver  at  once  when  the  order  is  taken.  Thus,  butchers 
who  take  orders  for  meat  from  house  to  house,  and  then  deliver 
it  to  the  consumers,  have  been  held  to  be  pedlers.^     And  a  person 

Krupp,  46  :\Iinn.  435,  49  N.  W.  235;  629,  67  N.  W.  824:  Stoutenburgh  v. 
Morrill  V.  State,  38  Wis.  428,  20  Am.  Hennick,  129  U.  S.  141,  Z2  L.  ed. 
Rep,  12,  revd.  154  U.  S.  626,  23  L.  637,  9  Sup.  Ct.  256;  Dozier  v.  State, 
ed.  1009,  14  Sup.  Ct.  1206;  Com-  218  U.  S.  124,  54  L.  ed.  965,  30  Sup. 
monwealth  v.  Gardner,  133  Pa.  St.  Ct.  649,  28  L.  R.  A.  (N.  S.)  264,  and 
284,  19  Atl.  550,  7  L.  R.  A.  666,  19  note;  note  to  State  v.  Bayer,  19  L. 
Am.  St.  645,  writ  of  error  dismissed,  R.  A.  (N.  S.)  297. 
149  U.  S.  774,  57  L.  ed.  962,  13  Sup.  "  See  Illinois  cases  above  cited,  and, 
Ct.  1047 ;  In  re  Fisher,  3  Lane.  Bar.  to  the  same  effect,  Kansas  City  v. 
No,  38,  p,  1  ;In  re  Morris's  Petition,  Collins,  34  Kans.  434,  8  Pac.  865. 
5  Pa.  County  Ct.  193 ;  Commonwealth  °  Emmons  v.  Lewistown,  132  111, 
V.  Brinton,  132  Pa,  St,  69,  18  Atl,  380,  24  N,  E,  58,  8  L,  R,  A,  328,  22 
1092,  But  it  is  held  that  municipal  Am,  St,  540 ;  Commonwealth  v.  Card- 
corporations  have  no  inherent  power  ner,  133  Pa,  St,  284,  19  Atl,  550,  7  L, 
to  tax  or  license  them.  Smith  R,  A,  666,  19  Am,  St,  645,  writ  of  er- 
Munic,  Corp,,  §  1477;  Shelton  v.  Mo-  ror  dismissed,  149  U,  S,  774,  57  L,  ed, 
bile,  30  Ala,  540,  68  Am,  Dec,  143 ;  962,  13  Sup,  Ct,  1047,  See  also,  note 
Van  Hook  v,  Selma,  70  Ala,  361,  45  in  3  L,  R,  A.  705, 
Am,  Rep,  85,  See  generally,  notes  '  South  Bend  v,  Martin,  142  Ind, 
in  19  L,  R,  A,  (N,  S,)  297;  21  L,  R,  31,  41  N,  E,  315,  29  L.  R.  A,  531; 
A,  (N,  S,)  279,  349;  28  L,  R,  A,  (N,  People  v.  Sawyer,  106  ^lich,  428,  64 
S,)  264,  N,  W,  333;  St,  Paul  v.  Briegs,  85 
'Emmons  v,  Lewistown,  132  111,  l\Iinn,  290,  88  N,  W,  984,  89  Am. 
380,  24  N.  E,  58,  8  L,  R,  A.  328,  22  St.  554. 

Am     St    540;   Cerro   Gordo  v.   Raw-  'Davis   v,    Macon,    64   Ga.    128,   37 

lings    135  111,  36,  25  N,  E,  1006,  See  Am,   Rep,   60;   Duluth   v,   Krupp,   46 

also    State  v,   O'Connor,  5   N,   Dak.  Minn.  435,  49  N,  W,  235, 
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who  carries  jewelry  from  county  to  county  to  sell  is  a  pedler." 
So,  it  has  been  said  that  the  terms  "hawkers,"  "pedlers,"  and 
"traveling  merchants"  are  in  some  sense  synonymous,  meaning 
those  who  go  about  with  goods  making  or  attempting  to  make 
sales,  and  making  delivery.""  Selling  goods  by  sample,  however, 
is  not,  ordinarily,  peddling."  But  "any  method  of  selling  goods, 
wares  or  merchandise  by  outcry  on  the  streets,  or  public  places  in 
a  city,  or  by  attracting  persons  to  purchase  goods  exposed  for 
sale  at  such  places,  by  placards  or  signals,  or  by  going  from  house 
to  house,  selling  or  offering  goods  for  sale  at  retail,  to  individuals 
not  dealers  in  such  commodities,  whether  the  goods  be  carried 
along  for  delivery  presently  or  whether  the  sales  are  made  for 
future  delivery"  may  constitute  the  person  so  selling  a  hawker 
or  pedler  within  the  meaning  of  a  statute."^  On  the  other  hand, 
soliciting  orders  for  the  making  of  shirts,"^  or  clothing,"*  or  for 
sewing-machines,"  or  beer  in  bottles,""  to  be  delivered  in  the  fu- 
ture, is  not  peddling  or  hawking,  although  an  article  is  occasion- 
ally delivered  at  the  time  of  sale."' 

§  2916.  Duties  and  powers  of  traveling  salesmen  generally 
— No  power  to  receive  pajmient. — As  a  general  rule,  a  drum- 
mer's duties  are  confined  to  the  soliciting  and  taking  of  orders 
for  goods. "^  He  has  no  implied  authority  to  collect  money,  not 
being  in  possession  of  the  goods  or  having  other  indicia  of  author- 

"  Wynne  v.  Wright,  18  N.  Car.  19.  462;  Stuart  v.  Cunningham,  88  Iowa 

"Commonwealth  v.   Edson,   2   Pa.  191,  55  N.  W.  311,  29  L.  R.  A.  439; 

County  Ct.  ill.  Hewson   v.    Englewood,  55   N.   J.   L. 

"Davenport  v.   Rice,   75    Iowa   74,  522,   27   Atl.  904,   21   L.   R.   A.   736; 

39  N.  W.  191,  9  Am.  St.  454;  Com-  Stamford  v.   Fisher,   140  N.  Y.   187, 

monwealth   v.   Jones,   7   Bush    (Ky.)  35  N.  E.  500. 

502;   State  v.  Hoffman,  50  Mo.  App.  "Ex  parte  Taylor,  58  Miss.  478,  38 

585 ;    Commonwealth   v.    Eichenburg,  Am.  Rep.  336 ;  Chambers  v.  Short,  79 

140  Pa.  St.  158,  21  Atl.  258.  Mo.  204.     And  unless   expressly  au- 

"  Graffty  v.  Rushville,  107  Ind.  502,  thorized   or  held   out  as  having  au- 

57  Am.   Rep.    128.  thority    to    make    an    absolute    sale 

"  Elgin  V.   Picard,  24  111.  App.  340.  without    approval    or    acceptance    of 

"Radebaugh  v.  Plain  City,  11  Ohio  his  principal  he  has  no  such  power. 

Dec.  612,  28  Wkly.  Law  Bui.   107.  Gould  v.   Gates   Chair   Co.,   147   Ala. 

"'Commonwealth    v.    Farnum,    114  629,  41  So.  675;  L.  A.  Becker  Co.  v. 

Mass.    267;    State   v.    Moorhead,    42  Clardy,    96    Miss.    301,    51    So.    211, 

S.  Car.  211,  20  S.  E.  544,  26  L.  R.  A.  Ann.  Gas.  1912  B.  355,  and  note.  But 

585,  46  Am.  St.  719.  see  where  he  is  so  held  out,  Banks 

"  DuBoistown   v.   Rochester  Brew.  v.  Everest,  35  Kans.  687,  12  Pac.  141 : 

Co.,  9  Pa.  County  Ct.  422.  Brennen   v.     Dansby,    43    Tex.     Civ. 

"  See    also,      Reinhard    Agency,    §  App.  7,  95  S.  W.  700.    And  see  as  to 
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ity,  and  if  the  purchaser  pays  such  an  agent  he  does  so  at  his  peril, 
and  the  burden  is  upon  him  to  prove  that  the  agent  possessed  such 
authority."  In  the  absence  of  actual  authority  to  collect  pay- 
ment, or  ratification  of  the  act,  the  principal  can  only  be  held  lia- 
ble where  he  holds  out  the  agent  as  possessing  such  power ;  it  is 
not  implied  in  the  authority  to  take  orders  for  goods.^"  The  pur- 
chaser cannot  with  safety  rely  upon  the  statement  of  the  agent 
that  he  possesses  such  authority,  and  a  holding  out  by  the  princi- 
pal can  generally  be  shown  only  by  admissions  or  conduct  on  the 
part  of  such  principal.^^  Even  where  a  drummer  has  power  to 
make  collections,  it  is  held  that  he  has  no  implied  authority  to  in- 
dorse checks  in  the  name  of  his  principal."  But  possession  of 
the  goods  and  a  usage  or  holding  the  agent  out  as  having  authority 
to  receive  payment  may  give  rise  to  the  implication  of  authority 
to  receive  payment  and  bind  the  principal.^^ 

§  2917.    No  implied  authority  to  take  back  or  exchange. — 

It  is  not,  it  seems,  within  the  implied  powers  of  such  an  agent  to 
cancel  his  contracts  for  and  take  back  goods  previously  sold  to 
the  customer  which  are  not  satisfactory  to  him.^^     Certainly  such 

custom,   Mabray  v.  Kelley  &c.   Shoe  mere    solicitor    for   orders.     Law    v. 

Co.,   1i    Mo.    App.    1.     But   compare  Stokes,  3  Vroom  (N.  J.)  249,  90  Am. 

Dean  v.  Everett,  90  Iowa  242,  57  N.  Dec.  655. 

W.    874.  =""  Jackson  v.    Nat.   Bank,  92   Tenn. 

"Butler   V.   Dorman,   68   Mo.   298;  154,  20  S.  W.  802,  18  L.  R.  A.  663, 

Chambers  v.  Short,  79  Mo.  204.    See  36  Am.   St.  81. 

also,  Clark  v.  Smith,  88  111.  298;  Kane  "=  Meyer  v.   Stone,  46  Ark.  210,   55 

V.    Barstow,    42   Kans.    465,   22    Pac.  Am.   Rep.   577 ;   Bailey  v.   Pardridge, 

588,   16  Am.   St.  490;   note  in   18  L.  134  111.   188,  27   N.   E.   89;   Cross  v. 

R.   A.   663.    But  compare  Trainer  v.  Haskins,  13  Vt.  536 ;  Kasson  v.  Nolt- 

Morison,   78   Maine   160,   3   Atl.    185,  ner,  43  Wis.  646.    See  also,   Rice  v. 

57  Am.   Rep.   790;   Hoskins  v.   John-  Groffman,    56    Mo.    434;    Jenney    v. 

son,    5    Sneed    (Tenn.)    469;    Collins  Boyd,  30  Minn.  319,  15  N.  W.  308. 

V.  Newton,  7  Baxt.   (Tenn.)  269.  °*  Diversy   v.    Kellogg,    44    111.    114, 

^°  Kornemann      v.      Monaghan,     24  92   Am.    Dec.    154.      Relying   on    this 

Mich.    36;    Chambers    v.    Short,     79  case   in   Reinhard   Agency,   §   463,   it 

Mo.   204.  is  said :     "The  sale  between  the  cus- 

^  Holland  v.  Van  Beil,  89  Ga.  223,  tomer  and  the  principal,  when  made 

IS  S.  E.  302 ;  Kornemann  v.  Mon-  by  a  traveling  salesman,  unless  it  be 
aghan,  24  Mich.  36;  McKindly  v.  in  writing,  is  complete  only  from  the 
Dunham,  55  Wis.  515,  13  N.  W.  485,  time  the  goods  are  shipped,  provided 
42  Am.  Rep.  740.  Where  the  agent  is  the  principal  ships  within  a  reason- 
intrusted  with  the  possession  of  able  time  the  amount  and  quality  of 
goods,  or  sells  over  the  counter,  au-  the  goods  ordered,  and  in  the  manner 
thority  to  receive  paj'ment  will  gen-  directed.  From  that  time  on,  if  the 
erally  be  implied,  unless  forbidden  by  contract  be  valid  and  binding,  and 
the  seller,  the  rule  in  such  cases  being  the  delivery  is  to  be  'f.  o.  b.,'  the  title 
different  from  what  it  is  in  case  of  a  to    the     goods     vests     in     the     pur- 
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an  agent  has  no  implied  power  to  barter,  trade  or  exchange  the 
goods  for  others  of  the  buyer  or  other  persons/'  Indeed,  the 
general  rule  is  that  an  agent,  even  wrhere  he  is  authorized  to  re- 
ceive payment,  has  not  prima  facie  authority  to  receive  anything 
but  money.''* 

§  2918.  Rejection  or  acceptance  of  agent's  act. — If  the 
agent  exceeds  his  authority,  by  agreeing  to  conditions  not  within 
the  scope  of  his  powers,  the  principal  may  reject  them;  but  if  he 
accepts  the  contract  of  the  agent,  he  will  be  bound  by  it,  and  he 
cannot  accept  it  in  part  and  repudiate  it  in  part.^^  So,  where  a 
drummer  made  an  unauthorized  arrangement  with  a  customer  to 
discount  a  bill  ten  per  cent,  off  list  price,  the  principal  was  held 
not  bound  by  the  arrangement ;  and  since  the  agreement  was  be- 
yond the  apparent  scope  of  the  agent's  authority,  the  purchaser 
was  held  liable  for  the  list  prices.^'  In  that  case,  however,  the 
purchaser  had  notice  that  the  agent  had  no  such  authority,  from 
the  fact  that  the  latter  agreed  to  make  good  the  discount  himself, 
if  the  principal  did  not  do  so ;  otherwise  it  would  seem  that  the 
purchaser  had  the  right  to  dictate  his  own  terms  of  the  purchase, 
and  if  such  terms  were  not  agreeable  to  the  seller,  he  could  de- 
cline to  forward  the  goods. 

§  2919.  Necessary  expenses — Sale  of  samples. — It  is  with- 
in the  implied  powers  of  a  commercial  traveler  who  is  paid  a 
certain  salary  and  traveling  expenses  for  his  compensation,  to 
bind  his  principal  for  the  use  of  a  horse  and  carriage  used  by  him 
in  his  principal's  business.^'     An  agent's  power  to  do  a  thing  usu- 

chaser,   subject   only   to   stoppage   in  Atl.   251;   Taylor   &c.   Organ   Co.   v. 

transitu.    If  a  different  kind  or  quan-  Starkey,    59    N.    H.    142.     See   also, 

tity  be  shipped   from  those  ordered,  Sioux  City  &c.  Seed  Co.  v.  Magnus, 

or    if    shipment    be    delayed    an   un-  1     Colo.     App.    451,    27     Pac.    257; 

reasonable  time,  the  purchaser  is  not  Clough  v.  Whitcomb,  105  Mass.  482. 

bound  to   receive  the  shipment,  and  But   compare   Billings  v.   Mason,   80 

may  avoid  liability  therefor  by  noti-  Maine  496,  15  Atl.  59. 

fying  the  seller,  within  a  reasonable  ""  Babcock  v.  Deford,  14  Kans.  408. 

time,  thatjie  declines  to  receive  the  "Benj.    Sales    (Bennet's   7th   ed.), 

goods.     But   if   he   receive   and   ap-  §  742. 

propriate  the  goods,  he  is  liable  for  ^Taylor    Mfg.    Co.    v.    Brown,    4 

them  the  same  as  if  he  had  ordered  Wills.  Civ.  Cas.  Ct.  App.,  §  3  (Tex.), 

them,   and    he   must   pay   what   they  14  S.  W.  1071. 

are    reasonably   worth."  » Bentley  v    Doggett,  51  Wis    224, 

»=  Hayes  v.  Colby,  65  N.  H.  192,  18  8  N.  W.  155,  2,1  Am.  Rep.  827;  Hunt- 
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ally  includes  all  the  necessary  means  of  doing  it;  and  where  an 
agent  is  sent  by  his  principal  with  large  trunks  and  sample  cases, 
it  is  but  natural  that  he  should  have  the  means  of  transporting 
these  over  the  route  of  his  travels.  So,  if  the  only  way  he  can  go 
from  one  town  to  another  on  the  route  laid  out  for  him  is  by 
horse  and  carriage  the  power  to  hire  the  same  would  necessarily 
be  implied.  But,  of  course,  he  has  no  unlimited  or  unreasonable 
power  in  such  cases ;  and  it  has  been  held  that  as  drummers,  while 
actively  engaged  in  business  of  their  principal,  usually  pay  their 
hotel  bills  in  cash,  hotel  keepers  cannot  collect  from  the  principal 
a  bill  for  a  drummer's  board  charged  to  the  employer  without 
notice.^"  Nor  has  a  drummer,  in  the  absence  of  any  usage  or  the 
like  to  that  effect,  an  implied  authority  to  sell  his  samples  and 
take  pay  for  them;  and  if  he  does,  the  owner  may  recover  their 
value  from  the  purchaser,  in  a  proper  action.'^ 

§  2920.  Drummer's  samples  not  ordinary  baggage — Con- 
tracts and  custom  as  to  carriage. — A  drummer's  samples  not 
knowingly  received  by  a  carrier  as  baggage  are  not  included  in  the 
ordinary  baggage  of  a  passenger  for  which  a  common  carrier  be- 
comes liable  in  case  of  loss  or  injury  to  the  baggage,  unless  the 
baggage  became  injured  or  lost  by  the  negligence  of  the  car- 
rier, which  it  is  sometimes  said  must  be  "gross  ;"^-  but  the  com- 
pany is  liable,  even  for  ordinary  negligence,  or  as  an  insurer, 
where  the  railroad  agent  having  control  of  the  receipt  of 
the  baggage  had  knowledge  of  what  was  contained  in  such  bag- 
gage, and  no  misrepresentation  as  to  such  contents  was  made 
to  such  railroad  agent  by  the  drummer  having  it  in  charge.^' 
In  such  case,  it  has  been  held  that  the  contract  is  a  personal 
one  between  the  drummer  and  the  carrier,  and  the  principal, 

ley  V.   Mathias,   90   N.   Car.   101,   47  948,     But   compare   Bailey   v.    Pard- 

Am.    Rep.   516.  ridge,   134  111.   188,  27  N.   E.  89. 

=°  Covington   v.    Newberger,  99   N.  ^  Collins  v.  Boston  &c.  R.,  10  Cush. 

Car.  523,  6  S.  E.  205.    See  also,  Nich-  (Mass.)    506;    Humphreys   v.    Perry, 

olson  V.   Pearse,  61  Vt.  534,   17  Atl.  148  U.  S.  127,  37  L.  ed.  587,  13  Sup. 

720,  holding  that  a  drummer  has  no  Ct.  711;  4  Elliott  R.  R.    (2d  ed.),  § 

authority  to  give  goods  of  the  prin-  1649. 

cipal  in  exchange  for  board.  "^  Dibble  v.  Brown,   12  Ga.  217,   56 

•"Kohn  V.  Washer,    64  Tex.  131,  53  Am.  Dec.  460;   Stimson  v.   Connecti- 

Am.  Rep.   745.     See  also.   Savage  v.  cut  River  R.  Co.,  98  Mass.  83,  93  Am. 

Pehon,    1    Colo.    App.    148,   27   Pac.  Dec.  140;  Humphreys  v.   Perry,  148 
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though  he  owns  the  samples,  has  no  right  of  action.'''  A  travel- 
ing salesman's  catalogue  or  price  list  may  properly  be  considered 
as  part  of  his  personal  baggage,'°  and  it  has  been  held  that  judicial 
notice  may  be  taken  of  the  custom  of  railroads  to  carry  sample 
trunks  of  commercial  travelers  as  baggage  of  their  employers, 
although  not  of  the  exact  conditions  or  limitations  under  which 
it  is  done.'* 


U.  S.  627,  13  Sup.  Ct.  711,  Zl  L.  ed. 
587.  See  also,  4  Elliott  R.  R.  (2d 
ed.),  §  1649;  Bergstrotn  v.  Chicago 
&c.  R.  Co.,  134  Iowa  223,  111  N.  W. 
818,  10  L.  R.  A.  (N.  S.)  1119,  and 
note;  New  Orleans  &  Northeastern 
R.  Co.  V.  Shackelford,  87  Miss.  610, 
40  So.  427,  4  L.  R.  A.  (N.  S.)  1035, 
and  note,  112  Am.  St.  461 ;  Oakes  v. 
Northern  Pac.  R.  Co.,  20  Ore.  392, 
26  Pac.  230,  12  L.  R.  A.  318,  23  Am. 
St.  126. 


=' Dibble  V.  Brown,  12  Ga.  217,  56 
Am.  Dec.  460. 

"''Staub  V.  Kendrick,  121  Ind.  226, 
23  N.  E.  779,  6  L.  R.  A.  619;  Gleason 
V.  Goodrich  Transp.  Co.,  32  Wis.  85, 
14  Am.  Rep.  716. 

=°McKibbin  v.  Great  Northern  R. 
Co.,  78  Minn.  232,  80  N.  W.  1052; 
Fleischman  v.  Southern  R.  Co.,  76  S. 
Car.  237,  56  S.  E.  974,  9  L.  R.  A.  (N. 
S.)  519. 


CHAPTER  LXV. 


EVIDENCE    IN    AGENCY    CASES. 


§  2925.  Agency  or  authority — Ques- 
tion of  law  or  fact — Burden 
of  proof. 

2926.  Authority      of      agent — How 

proved  —  Parol     evidence — 
Seal. 

2927.  Evidence  of  agency — Circum- 

stantial evidence. 

2928.  Agency    inferred    from    rela- 

tion of  parties. 

2929.  Habit  and  course  of  dealing. 


§  2930.  Course    of    dealing — Acts    of 
agent  in  other  transactions. 

2931.  Declarations    and    admissions 

of  agent. 

2932.  Admissions  of  principal. 

2933.  Notice  to  agent  as  notice  to 

principal. 

2934.  Ratification. 

2935.  Revocation     and     termination 

of  agency. 


§  2925.  Agency  or  authority — Question  of  law  or  fact — 
Burden  of  proof. — As  a  general  rule  questions  as  to  whether 
there  is  an  agency  and  as  to  the  authority  of  the  agent,  when  the 
facts  are  in  dispute,  are  mixed  questions  of  law  and  fact,  or  ques- 
tions of  fact  for  the  jury  under  proper  instructions  from  the 
court. ^  But  it  is  for  the  court  to  decide  whether  there  is  any 
legal  evidence  sufficient  to  establish  agency,^  and  where  the  facts 
are  undisputed  or  the  question  depends  entirely  on  the  construc- 
tion of  an  unambiguous  written  contract,  the  question  is  usually 
one  of  law  for  the  court.'     The  burden  of  proof  is,  ordinarily. 


■Durrell  v.  Evans,  1  H.  &  C.  174, 
31  L.  J.  Exch.  337;  New  England 
Mortg.  Security  Co.  v.  Gay,  33  Fed. 
636,  writ  of  error  dismissed,  145  U. 
S.  123,  36  L.  ed.  646,  12  Sup.  Ct.  815 
(holding  that  ratification  is  for  the 
jury  where  there  is  evidence  tending 
to  prove  it)  ;  Hankinson  v.  Lombard, 
25  111.  572,  79  Am.  Dec.  348;  Mor- 
rison v.  Whiteside,  17  Md.  452,  79 
Am,  Dec.  661 ;  Lovell  v.  Williams, 
125  Mass.  439;  Thomas  v.  Wells,  140 
Mass.  517;  Roberts  v.  Pepple,  55 
Mich.  367,  21  N.  W.  319;  Grand 
Rapids  Elec.  Co.  v.  Walsh  Mfg.  Co., 
142  Mich.  4,  105  N.  W.  1 ;  Commer- 
cial   Un.    Assur.    Co.   v.    Elliott,    10 


Sad.  (Pa.)  331,  13  Atl.  970;  Willcox 
V.  Hines,  100  Tenn.  524,  45  S.  W. 
781,  66  Am.  St.  761;  Drakeley  v. 
Gregg,  8  Wall.  (U.  S.)  242,  19  L.  ed. 
409. 

"  McClung's  Exrs.  v.  Spotswood, 
19  Ala.  165;  Louisville  &  N.  R.  Co. 
V.  Gilmer,  89  Ala.  534,  7  So.  654; 
Coe  v.  Johnson,  6  Houst.  (Del.)  9; 
National  Mechanics'  Bank  v.  Na- 
tional Bank,  36  Md.  5;  Lamb  v.  Ir- 
win, 69  Pa.  St.  436. 

'  Gulick  v.  Grover,  33  N.  J.  L.  463, 
97  Am.  Dec.  728.  See  also,  Supreme 
Tribe  of  Ben  Hur  v.  Hall,  24  Ind. 
App.  316,  56  N.  E.  780,  79  Am.  St. 
262;  Howe  v.  Provident  Fund  See, 
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upon  the  party  who  seeks  to  estabUsh  the  relation  of  agency;* 
but  this  may  sometimes  depend  upon  the  pleadings  and  the  man- 
ner in  which  the  question  arises,^  and  presumptions  of  authority 
sometimes  arise  so  as  to  change  at  least  the  burden  of  producing 
evidence.® 

§  2926.  Authority  of  agent — How  proved — Parol  evidence 
— Seal. — It  may  be  stated  as  a  general  rule  that  the  authority 
of  an  agent  may  usually  be  proved  by  writing  not  under  seal,  or 
by  words  spoken,  when  there  is  no  writing,  or  by  circumstan- 
tial evidence  and  implication.''  But  at  common  law,  and  in  a 
few  jurisdictions  in  this  country,  a  written  authority  under  seal 
is  sometimes  required,  as,  for  instance,  where  the  act  is  required 
to  be  done  under  seal.*  So,  it  was  formerly  held  that  the  author- 
ity of  the  agent  of  a  corporation  aggregate  could  be  proved  only 


7  Ind.  App.  586,  34  N.  E.  830;  See- 
horn  V.  Hall,  130  Mo.  257,  32  S.  W. 
643,  51  Am.  St.  562;  Belcher  v.  Man- 
chester B.  &  L.  Assn.,  74  N.  J.  L. 
833,  67  Atl.  399';  Loudon  Sav.  Fund 
Soc.  V.  Hagerstown  Sav.  Bank,  36 
Pa.  St.  498,  78  Am.  Dec.  290;  Brad- 
street  Co.  V.  Gill,  72  Tex.  115,  2 
L.  R.  A.  405,  13  Am.  St.  768,  and 
note.  See  also.  Baker  v.  Seaward 
(Ore.),  127  Pac.  961. 

*3  Elliott  Ev.,  §  1625;  Sellers  v. 
Commercial  Fire  Ins.  Co.,  105  Ala. 
282,  16  So.  798;  Whitaker  v.  Ballard, 
178  Mass.  584,  60  N.  E.  379;  Quin- 
lan  V.  Providence  Washington  Ins. 
Co.,  133  N.  Y.  356,  31  N.  E.  31,  28 
Am.  St.  645 ;  Duncan  v.  Hartman,  143 
Pa.  St.  595,  22  Atl.  1099,  24  Am. 
St.  570,  affd.  149  Pa.  St.  114, 
24  Atl.  190;  Anderson  v.  Rassmus- 
sen,  5  Wyo.  44,  36  Pac.  820 ;  Russ  v. 
Telfener,  57  Fed.  973,  affd.  60  Fed. 
228,  8  C.  C.  A.  585;  Pole  v.  Leask, 
33  L.  J.  Ch.  155.  See  also.  Shields 
V.  Coyne,  148  Iowa  313,  127  N.  W. 
63,  Ann.  Cas.  1912C,  90S. 

"  See  Montgomery  v.  Pacific  Coast 
Land  Bureau,  94  Cal.  284,  29  Pac. 
640,  28  Am.  St.  122;  Romans  v. 
State,  51  Ohio  St.  528,  37  N.  E. 
1040. 

°Jarboe  v.  McAtee's  Heirs,  7  B. 
Mon.  (Ky.)  279;  Finneran  v.  Leon- 
ard, 7  Allen  (Mass.)  54,  83  Am. 
Dec.  665.     See  also,  Montgomery  v. 


Pac.  Coast  Land  Bureau,  94  Cal.  284, 
29  Pac.  640,  28  Am.  St.  122 ;  Austrian 
V.  Springer,  94  Mich.  343,  54  N. 
W.  SO,  34  Am.  St.  350;  Campbell  v. 
Manufacturers'  Nat.  Bank,  67  N.  J. 
L.  301,  51  Atl.  497,  91  Am.  St.  438. 
'3  Elliott  Ev.,  §  1628;  Story  Ag. 
(9th  ed.),  §  47;  Drumright  v.  Phil- 
pot,  16  Ga.  424,  60  Am.  Dec.  738; 
Coles  V.  Trecothick,  9  Ves.  234.  Agent 
may  testify  directly  as  to  agency. 
LaWall  V.  Groman,  180  Pa.  St.  532, 
2,1  Atl.  98,  57  Am.  St.  662;  Smith  v. 
Kron,  96  N.  Car.  392,  2  S.  E.  533; 
Hatch  V.  Squires,  11  Mich.  185; 
Graves  v.  Horton,  38  Minn.  66,  35 
N.  W.  568.  See  also,  Uniontown 
Grocery  Co.  v.  Dawson,  68  W.  Va. 
332,  69  S.  E.  845,  Ann.  Cas.  1912B, 
148.  But  agency  cannot  be  shown 
by  the  alleged  agent's  declarations 
and  statements  out  of  court.  Mul- 
lanphy  Sav.  Bank  v.  Schott,  135  111. 
655,  26  N.  E.  640,  25  Am.  St.  401, 
and  note;  Pepper  v.  Cairns,  133  Pa. 
St.  114,  19  Atl.  336,  7  L.  R.  A.  750,  19 
Am.  St.  625,  and  note;  1* Elliott  Ev., 
§  252;  3  Elliott  Ev.,  §  1636;  elaborate 
note  in  131  Am.  St.  306. 

*  See  Elliott  v.  Stochs,  67  Ala.  336 ; 
Hayes  v.  Atlanta,  1  Ga.  App.  25,  57 
S.  E.  1087;  Watson  v.  Sherman,  84 
111.  263;  Berkeley  v.  Hardy,  5  B.  & 
C.  355,  11  E.  C.  L.  495;  3  Elliott 
Ev.,  §  1628;  Mechem  Agency,  §  93'; 
Reinhard  Agency.  §  57. 
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by  a  written  instrument  under  seal.  But  this  rule,  as  well  as  that 
requiring  the  use  of  a  seal  in  other  instances,  has  been  greatly 
relaxed,  and  is  abolished,  at  least  in  most  instances,  in  nearly  all 
the  states."  If,  however,  the  express  authority  relied  on  is  in 
writing,  the  writing  must  usually  be  produced;  and  if  it  appears 
from  the  nature  of  the  case  that  the  authority  must  have  been  in 
writing,  parol  testimony  will  not  be  admissible  to  prove  it,  unless 
a  proper  foundation  is  laid  for  its  introduction  as  secondary 
evidence.^" 

§  2927.    Evidence   of  agency — Circumstantial   evidence. — 

Agency  may  be  proved  by  indirect  or  circumstantial  evidence  as 
well  as  by  direct  evidence.  It  may  be  indirectly  established  by, 
or  implied  from,  evidence  of  the  relative  situation  of  the  parties, 
or  their  habits  and  course  of  dealing,  and  the  nature  of  the  em- 
ployment, or  by  subsequent  ratification.^^  Many  illustrations  of 
proof  of  agency  by  circumstantial  evidence  will  be  found  in  sub- 
sequent sections,^^  but  among  many  others  are  those  following: 
Proof  that  a  person  was  openly  acting  as  agent  for  another  under 
circumstances  implying  knowledge  on  the  part  of  the  latter 
has  often  been  held  prima  facie  sufficient  to  charge  the  latter  as 
principal.^*  So,  proof  that  the  alleged  principal  permitted  the 
supposed  agent  to  perform  similar  acts  and  transactions  with 
other  persons  has  been  held  competent  as  tending  to  establish 

"  See    text    writers    referred   to    in  Dec.  460 ;  Hovey  v.  Deane,  13  Maine 

last    preceding    note.      Also,    Green  31 ;  Johnson  v.  Mason,  1  Esp.  89. 

Co.   V.   Blodgett,   159   111.    169,  42   N.  "3   Elliott  Ev.,   §   1627;    Story  Ag. 

E.    176,    SO    Am.    St.    146;    Bank   of  (9tli  ed. ) ,  §  45 ;  2  Kent  Comm.  (10th 

United      States     v.      Dandridge ,     12  ed.)    612,   613;    Fouch   v.   Wilson,   59 

Wheat.    (U.    S.)    64,    6    L.    ed.    552;  Ind.  93;  Kaufman  v.  Farley  Mfg.  Co., 

Logansport  v.  Dykeman,  116  Ind.  15,  78  Iowa  679,  43  N.  W.  612,  16  Am.  St. 

17   N.   E.   587;   Roehl  v.   Haumesser,  462;  Duncan  v.  Hartman,  143  Pa.  St. 

114  Ind.  311,  15  N.  E.  345.   Authority  595,   22   Atl.    1099,   24   Am.    St.   570, 

may  be  presumed,  however,  where  a  affd.    149   Pa.    St.    114,   24   Atl.    190; 

deed  is  sign.ed  by  one  as  agent  of  a  Hansen  v.  Flint  &c.  R.  Co.,  IZ  Wis. 

corporation,    and    the    corporate   seal  346,  41  N.  W.  529,  9  Am.   St.  791. 

is   aiBxed.    Jinwright  v.    Nelson,   105  ^  See   also,   Isbell  v.   Brinkman,   70 

Ala.  399,  17  So.  91;  Gutzeil  v.  Pen-  Ind.  118;  Indiana,  B.  &  W.  R.  Co.  v. 

nie,  95  Cal.  598,  30  Pac.  836;  Gorder  Adamson,   114  Ind.  282,   15  N.  E.  5 ; 

V.  Plattsmouth  Canning  Co.,  36  Nebr.  Strimpfler  v.  Roberts,  18  Pa.  St.  283, 

548,  54  N.  W.  830';  Fhnt  v.  Clinton  57  Am.  Dec.  606. 

Co.,  12  N.  H.  430.  "Indiana,    B.    &    W.    R.     Co.    v. 

"Richardson    v.     St.    Joseph    Iron  Adamson,   114   Ind  282,   15   N.   E.   5; 

Co.,    5   Blackf.    (Ind.)    146,   Zi    Am.  Barnett  v.  Glutting,  3  Ind.  App.  415, 

29   N.   E.    154. 
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the  existence  of  an  agency."  So,  too,  a  commercial  correspond- 
ence relative  to  the  same  matter,  through  third  persons,  has  been 
held  admissible  to  show  the  relation  of  the  parties.^"  When 
necessary  to  protect  the  rights  of  innocent  third  parties  who  have 
dealt  with  the  agent  on  the  faith  of  his  supposed  agency,  being 
led  to  believe  such  agency  existed  by  acts  of  the  principal,  an 
agency  may  be  conclusively  presumed  from  the  circumstances.^" 
But  the  mere  fact  that  one  has  assumed  to  act  as  agent  for  another 
is  not  of  itself  sufficient  to  prove  the  relation  of  principal  and 
agent,  much  less  that  the  person  so  acting  was  fully  authorized  to 
do  what  he  assumed  to  do,^'  unless  his  acts  were  so  open  and 
under  such  circumstances  as  to  imply,  or  charge  the  alleged  princi- 
pal with,  knowledge  and  assent  on  his  part.^* 

§  2928.    Agency  inferred  from  relation  of  parties. — It  has 

been  stated  as  a  general  rule  that  "where  the  agency  is  inferred 
from  the  relative  situation  of  the  parties,  it  is  generally  sufficient 
to  establish  the  fact  that  the  relationship  in  question  was  actually 
created ;  this  must  be  proved  by  the  kind  of  evidence  appropriate 
to  the  case."^'  If  the  relation  is  one  which  may  be  created  by 
parol,  it  may  be  shown,  in  many  instances,  as  already  intimated 
and  as  will  more  fully  hereafter  appear,  by  evidence  of  the  act- 
ing of  the  servant  or  agent  in  that  relation,  with  the  knowledge 
and  acquiescence  of  the  principal,  whether  express  or  implied.^" 
But  the  mere  relation  of  principal  and  agent  ordinarily  shows  or 
establishes  an  agency  no  further  than  is  necessary  or  proper  and 
customary  for  the  discharge  of  the  duties  belonging  to  it.^^ 

"Kitchens  v.  Ricketts,  17  Ind.  625;  "Reynolds  v.   Collins,  78  Ala.  94; 

Eisenberg  v.  Matthews,  84  Minn.  76,  Proctor  v.  Lows,   115   111.   138,  3   N. 

86  N.  W.  870;  Kent  v.  Addicks,  126  E.  569;  Indiana,  B.  &  W.  R.  Co.  v. 

Fed.    112,  60   C.   C.   A.  660,   writ  of  Adarason,   114  Ind.  282,  15   N.   E.  5. 

certiorari   denied,   192  U.   S.  607,  48  See  also,  La  Wall  v.  Groman,  180  Pa. 

L.  ed.  585,  24  Sup.  Ct.  851.  St.  532,  37  Atl.  98,  57  Am.  St.  662. 

''Barnett  v.   Glutting,  3  Ind.  App.  "2  Greenleaf  Ev.   (16th  ed.),  §  64. 

415,  29  N.   E.   154.  ^  Price  v.  Marsh,  1  Car.  &  P.  60; 

"Foss-Schneider  Brew.  Co.  v.  Mc-  Rex  v.   Almon,   5   Bur.   2686;   Garth 

Laughlin,  5  Ind.  App.  415,  31  N.  E.  v.  Howard,  5  Car.  &  P.  346,  8  Bing. 

838.  451;   Story  Agency,   (9th  ed.),  §  55; 

"McDougald's  Admr.  v.  Dawson's  White  v.  Edgman,  1  Overt.   (Tenn.) 

Exr.,  30  Ala.  553;  Reynolds  v.  Con-  19. 

tinental   Ins.   Co.,  36  Mich.   131;   In-  ^  Grant   v.    Norway,   2    Eng.    Law 

ternational  &c.   R.   Co.  v.   Prince,  77  &  Eq.  337;  Friedlander  v.  Texas  &c. 

Tex.  560,  14  S.  W.  171,  19  Am.  St.  R.  Co.,  130  U.  S.  416,  32  L,  ed.  991,  9 

795.  Sup.   Ct.  570.     See,  to   same  effect. 
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§  2929.  Habit  and  course  of  dealing. — Agency  may  be 
proved  or  inferred,  in  many  instances,  especially  in  transactions 
relating  to  affairs  of  trade  and  commerce,  by  or  from  evidence  of 
custom  or  of  the  habit  and  course  of  dealing  between  the  parties. 
This  may  show,  either  that  there  must  have  been  an  original  ap- 
pointment or  that  there  was  a  subsequent  ratification."  Many  il- 
lustrations have  already  been  given  in  treating  of  particular  agents. 
Among  them  and  others  are  cases  in  which  juries  have  been  ad- 
vised or  permitted  to  infer,  from  evidence  of  the  habit  and  course 
of  dealing,  the  grant  of  authority  to  bind  the  principal  by  acting 
as  his  salesman,^^  broker,^*  servant,^^  or  general  agent,^"  and  even 
to  infer  the  grant  of  authority  to  his  wife,"  to  transact  business 
in  his  behalf.  "A  single  payment  without  disapprobation,  for 
what  a  servant  bought  upon  credit,  has  been  deemed  equivalent 
to  a  direction  to  trust  to  him  in  future  f^  and  the  employer  has 
been  held  bound  in  such  case,  though  he  sent  him  the  second  time 
with  ready  money,  which  the  servant  embezzled.^"  In  regard  to 
the  payment  on  moneys  due,  the  authority  to  receive  payment  is 
inferred  from  the  possession  of  a  negotiable  security;  and,  in 
regard  to  bonds  and  other  securities  not  negotiable,  the  person 

Bank  of   Batavia  v.   New  York  &c.  facie  evidence  of  authority  to  sign  a 

R.  Co.,  106  N.  Y.  195;  12  N.  E.  433,  collateral      guaranty.       Watkins      v. 

60  Am.  Rep.  440.   See  also,  Freestone  Vince,  2  Stark.  324. 

V.  Butcher,  9  Car.  &  P.  643;  Dolan  "*  Whitehead    v.    Tuckett,    15    East 

V.   Brooks,   168  Mass.  350,  47   N.   E.  400. 

408.     It  is  said,  however,  that  when  "*  Hazard  v.  Treadwell,  1  Str.  506. 

the    agency    has    once    been    entered  ^"Burt  v.  Palmer,  5  Esp.  145;  Peto 

upon,   the   law   will   presume,   in   the  v.  Hague,  5  Esp.  134.  ■  See  also,  First 

absence  of  anything  to  the  contrary,  Nat.  Bank  v.  Gobey,  152  Ala.  517,  44 

that   whatever   was   done  in   further-  So.  535. 

ance  of  the  scheme  which  the  agency  "Lord  v.  Hall,  8  M.  G.  &  S.  627; 

was  created  to  effect,  was  done  un-  Palethorp    v.    Furnish,    2    Esp.    511, 

der  and  through  such  agency.  Berg-  note;    Emerson   v.    Blondon,    1    Esp. 

ner  v.  Bergner,  219  Pa.   St.   113,  67  142;     Anderson     v.     Sanderson,     2 

Atl.  999.  Stark,    180;    Clifford    v.    Burton,    1 

^Ante,   §§  2927,  2928.    See  also,  2  Bing.  199;  1  Blackstone  Comm.  430; 

Kent.    Comm.     (10th    ed.)    614-615;  Fenner  v.  Lewis,  10  Johns.    (N.  Y.) 

Foss-Schneider    Brew.    Co.    v.    Mc-  38.    See,   however,   Barnett   v.    Glut- 

Laughlin,  5  Ind.  App.  415,  31  N.  E.  ting,  3  Ind.  App.  415,  29  N.  E.   154, 

838.  927. 

""  Story  Agency,  §  55;   Harding  v.  ^1   Blackstone   Comm.  430;   Story 

Carter,   Park  Ins.,  p.  4;   Prescott  v.  Agency,    (9th   ed.),    §   56;   Bryan   v. 

Flinn,   9   Bing.    19;    Isbell   v.   Brink-  Jackson,  4  Conn.  288. 

man,  70  Ind.  118.    Evidence  that  the  "^Rusby    v.    Scarlett,    S    Esp.    76; 

defendant's     son,    a    minor,    had    in  Hazard  v.  Treadwell,   1   Str.  506;   2 

three   or    four    instances    signed    for  Greenleaf    Ev.,     (16th    ed.),    §    65; 

his  father,  and  had  accepted  bills  for  Story  Agency  (9th  ed.),  §  56. 
him,  has   been   held   sufficient  prima 
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who  is  instructed  to  take  the  security,  and  to  retain  it  in  custody, 
is  generally  considered  as  entrusted  with  power  to  receive  the 
money  when  it  becomes  due."""  So,  even  where  one  was  attor- 
ney for  a  mortgagor,  it  was  held  that  the  fact  that  he  also  acted 
for  the  mortgagee  in  keeping  the  mortgage  and  placing  it  on 
record,  and  agreed  to  search  the  record  for  liens  was  sufficient 
to  establish  the  relation  of  attorney  and  client  between  such  attor- 
ney and  mortgagee.^^ 

§  2930.  Course  of  dealing — Acts  of  agent  in  other  transac- 
tions.— It  follows  from  what  has  been  said  in  the  last  preced- 
ing section  and  from  similar  statements  in  other  sections  as  well, 
that  evidence  of  the  course  of  dealing  between  the  parties  through 
the  alleged  agent  is  generally  relevant  and  admissible  upon  the 
question  of  agency  and  its  extent.^^  Thus,  in  a  recent  case,  it  is 
said :  "One  of  the  vital  questions  of  the  case  on  trial  was 
whether,  in  fact,  the  defendant  was  the  plaintiff's  agent,  and  as 
such  made  the  loan  for  him.  The  plaintiff  alleged  in  his  com- 
plaint the  affirmative  of  this  proposition,  and  the  defendant  de- 
nied it  by  his  answer,  and  followed  it  by  the  allegations  we  have 
quoted.  The  reply  denied  that  the  relation  between  the  parties 
alleged  in  the  answer  was  a  true  one.  The  burden  of  proof  then 
was  upon  the  plaintiff  to  show  that  the  relation  of  the  parties 
was  that  alleged  by  him.  Now,  if  the  defendant  had  acted  as  the 
plaintiff's  agent  in  loaning  money  for  him  for  some  years  prior 

"3     Elliott     Ev.,     §     1633;     Story  other  had  actual  knowledge  that  the 

Bills,  §  415;  Story  Agency  (9th  ed.),  act  was  not  within  the  scope  of  the 

§§   98,   104;   Wolstenholm  v.   Davies,  agent's   authority.    Wachter  v.    Phoe- 

Freem.  Ch.  289 ;  2  Eq.  Cas.  Abr.  708,  nix  Assur.   Co.,   132   Pa.   St.   428,   19 

709;  Duchess  of  Cleveland  v.  Dash-  Atl.    289,    19    Am.    St.    600.      Also, 

wood's     Exrs.,     Freem.     Ch.     249;  Brocklesby    v.    Temperance    Perma- 

Anonymous,    12    Mod.    564;    Gerrard  nent  Bldg.  Society,  L.  R.  (1893),  3  Ch. 

V.    Baker,    cited    in    1    Ch.    Cas.   94;  130;    1   Am.   &   Eng.    Ency.   of   Law 

Kingman    v.    Pierce,    17    Mass.    247.  (2d  ed.)   959,  960;   Mechem  Agency, 

When   possession   was   obtained   sur-  §  282 ;  Blanke  Tea  &c.  Co.  v.  Trade 

reptitiously  the  owner  was   held  not  Exhibit  Co.,  5  Nebr.   (unof.)   358,  98 

bound     Lawson  v.  Nicholson,  52  N.  N.  W.  714;  Jackson  v.  Emmens,  119 

J.   Eq.  821,  31  Atl.   386.     As  a  gen-  Pa,  St.  356,  13  Atl.  210. 
eral   rule  the  principal   is  bound  by        '^LaWall   v.    Groman,    180   Pa.    St. 

an  act  proved  to  have  been  done  by  532,  Z1  Atl.  98,  57  Am.  St.  662. 
the  agent  within  the  apparent  scope        ^'^  See   1    Elliott   Ev.,   §    172;    Perry 

of  his  authority,  which  the  principal  v.   Dwelling   House   Ins.    Co.,   67   N. 

permits   to   exist  and   on   which   an-  H.  291,  33  Atl.  731,  68  Am.  St.  668. 
other    rightfully    relies,    unless    the 
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to  the  time  in  question,  such  fact  and  the  number  and  character 
of  the  loans,  and  the  course  of  dealing  between  the  parties  with 
reference  thereto,  would  tend  in  a  material  degree  to  show  that 
such  agency  still  existed  when  the  loan  in  question  was  made. 
Therefore  the  rejected  evidence  was  material."^^  In  another  re- 
cent case  it  was  held  that,  upon  an  issue  as  to  the  authority  of  an 
agent  to  bind  his  principal  by  a  particular  contract,  evidence  is 
admissible  to  show  that  he  made  other  similar  contracts  which  had 
been  carried  out  by  his  principal,  and  that  the  principal  had  re- 
ferred to  him  as  having  authority  to  make  contracts  of  that  kind,^* 
and  in  the  course  of  the  opinion  the  court  said  that  the  accepted 
acts  of  an  agent  or  officer  of  a  corporation  are  always  evidence  to 
show  the  extent  of  his  powers.^'  So,  as  said  in  another  case, 
"It  is  not  necessary,  in  order  to  constitute  a  general  agent,  that 
he  should  have  before  done  an  act  the  same  in  specie  with  that 
in  question.  If  he  have  usually  done  things  of  the  same  general 
character  and  effect  with  the  assent  of  his  principals,  that  is 
enough."^"  But  it  has  been  held,  on  the  other  hand,  in  a  recent 
case,  that,  on  an  issue  as  to  whether  a  landlord's  agent  consented 
to  the  sale  of  certain  seed  to  the  defendant,  and  waived  the  land- 
lord's lien  thereon,  evidence  of  a  waiver  of  the  lien  on  other  crops 
by  the  tenant  consenting  to  their  sale  was  not  admissible." 

§  2931.  Declarations  and  admissions  of  agent. — The  dec- 
larations of  an  alleged  agent  are  not  admissible  to  prove  his 
agency,^*  nor,  in  the  first  instance,  to  prove  the  extent  of  the 
agency    and    authority.""      But,    when    the    fact    of    agency    is 

^'  Eisenberg  v.  Matthews,  84  Minn,  acting    for    his    wife    as    undisclosed 

76,  86  N.  W.  870.   See  also,  Triller  v.  principal,   see   Shields  v.   Coyne,   148 

Saddle  (Nebr.),  138  N.  W.  728.  Iowa  313,   127   N.   W.   63,  29   L.   R. 

="Kent   V.    Addicks,    126    Fed.    112,  A.   (N.  S.)  472. 

60  C.  C.  A.  660.  ''  Western  Inv.  &c.  Co.  v.  First  Nat. 

"Sherman   v.   Fitch,  98   Mass.  59;  Bank    (Colo.    App.),    128    Pac.    476; 

Bank  of  United  States  v.  Dandridge,  Griffin  v.   Societe  Anonyme  La  Flor- 

12  Wheat.   (U.  S.)  64,  6  L.  ed.  552;  idienne,    S3    Fla.    801,    44    So,    342; 

Merchants'   Bank  v.    State   Bank,   10  Abel  v.  Jarratt,  100  Ga.  732,  28  S.  E. 

Wall.    (U.   S.)    604,   19  L.   ed.   1008;  453;   Harris  Loan  Co.  v.  Elliott  &c. 

Martin  v.  Webb,  110  U.  S.  7,  28  L.  Typewriter   Co.,    110   Ga.   302,   34   S. 

ed.  49,  3  Sup.  Ct.  428.  E.  1003;  Winch  v.  Baldwin,  68  Iowa 

'°  Commercial    Bank   v.    Norton,    1  764,  28  N.  W.  62.    See  also,  1  Elliott 

Hill   (N.  Y.)  501.  Ev.,    §    252;    Cohn    &c.    Lumber   Co. 

■"Wimp  V.  Early,  104  Mo.  App.  85,  v.  Robbins,  159  Ala.  289,  48  So.  853, 

78  S,  W,  343.    For  evidence  held  in-  citing  3  Elliott  Ev.,  §   1636. 

sufficient   to    show   that   a   man   was  ^  Clark  v,  Folscroft,  67  Kans,  446, 
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once  established,  the  declarations  of  the  agent  are  often  ad- 
missible against  the  principal,  especially  when  part  of  the  res 
gestae.*"  It  is  laid  down  as  a  general  rule,  in  a  recent  case*^ 
in  which  declarations  of  the  agent  were  held  inadmissible, 
that  the  declarations,  in  order  to  bind  the  principal,  must  be 
made  within  the  scope  of  his  authority  at  the  time  of  the  trans- 
action, and  be  a  part  of  the  res  gestae;  and  that  if  made  after 
the  transaction  is  completed,  they  are  in  the  nature  of  hearsay  and 
are  mere  narratives  of  a  past  transaction.  It  was  also  held  that 
written  declarations  of  the  agent  of  an  acrimonious  character,  and 
not  relating  to  the  matter  in  controversy,  were  inadmissible.  But 
an  agent  cannot  object  to  his  own  declarations  being  shown 
against  himself  even  though  they  were  made  by  him  as  agent,  and 
not  in  his  own  behalf.*^ 

§  2932.  Admissions  of  principal. — "The  principal  may,  of 
course,  in  a  proper  case,  testify  to  the  existence  or  non-existence 
of  the  agency  as  a  fact,  just  as  the  agent  may.  So,  the  acts  and 
admissions  of  the  principal,  properly  tending  to  show  the  exist- 

li    Pac.    86,    and    authorities    cited;  ly  treated.     This  is  true  unless  the 

Bacon  v.   Johnson,  56  Mich.   182,  22  court,    in    its    discretion,    admits   the 

N.  W.  276.  evidence  out   of   its   usual  order   on 

"  1  Elliott  Ev.,  §§  2S2,  S6S ;  mono-  promise     to     connect     or     the     like, 

graphic    note    in    131    Am.    St.    307;  Woodbury  v.  Earned,  5  Gill  (Minn.) 

Ball  V.   Bank   of    State,   8  Ala.   590,  271.      Subsequent    proof    of    agency 

42   Am.   Dec.  649;   Dexter   v.   Berge,  may  cure  the  error.    Rowell  v.  Klein, 

76  Minn.  216,  78  N.  W.  1111;  Werth  44  Ind.  290,   15  Am.   Rep.  235;   Mc- 

V.  OlUs,  61  Mo.  App.  401;  Grover  v.  Cormick  v.  Roberts,  36  Kans.  552,  13 

Morris,  12,  N.  Y.  473 ;  Sowles  v.  Carr,  Pac.  827. 

70    Vt.    630,    41    Atl.    581 ;    State    v.        "  Hogan  v.  Kelly,  29  Mont.  485,  75 

King,  64  W.  Va.  546,  610,  63  S.   E.  Pac.  81.   And  see  Baldwin  v.  Ashley, 

468,  495 ;  Owens  v.  Northrup,  30  Wis.  54  Ala.  82 ;  Hewes  v.  Germain  Fruit 

482.     There   must,   however,   first  be  Co.,  106  Gal.  441,  39  Pac.  853;  First 

some  evidence  of  agency.     See  Coon  Nat.  Bank  v.  North,  6  Dak.  136,  41 

V.  Gurley,  49  Ind.  199;  Mattis  v.  Hos-  N.   W.   736,   50  N.  W.  621;  Warren 

raer,   2,1   Ore.   523,   62   Pac.    17,  632;  Live  Stock  Co.  v.  Farr,  142  Fed.  116, 

Cliquot's    Champagne,    3    Wall.    (U.  73  C.  C.  A.  340;  Consolidated  Ice  &c. 

S.)   114,  18  L.  ed.  116.    To  same  ef-  Co.  v.  Keifer,  134  111.  481,  25  N.  E. 

feet.  Southern  Exp.  Co.  v.  Todd,  56  799,  10  L.  R.  A.  696,  23  Am.  St,  688 ; 

Fed.   104,  5   C.   C.  A.  432;   Porter  v.  Trickey  v.  Clark,  SO  Ore.  516,  93  Pac. 

Robertson,  34  111.  App.  74;   Schoen-  457.    See,  also,  the   following  recent 

hofen  Brew.  Co.  v.  Wengler,  57  111.  cases  for  declarations  or  admissions 

App.  184;  McCormick  v.  Roberts,  id  of  agents  held   inadmissible:    Axtell 

Kans.   552,    13    Pac.    827;    Chellis    v.  v.    Northern    Pac.    R.    Co.,    9   Idaho 

Cobb,    2>1   Kans.    558,    IS    Pac.    505;  392,  74  Pac.  1075;  St.  Louis,  1.  M.  & 

Long  V.   North  British  &c.  Ins.  Co.,  S.   R,    Co.   v.    Carlisle.   34  Tex.   Civ. 

137  Pa.  St.  335,  20  Atl.  1014,  21  Am.  App.  268,  78  S.  W.  SS3. 
St.    879;   note   in    131    Am.    St.   307,        "Levner  v.  Leyner,   123  Iowa  185, 

where  the  whole  subject  is  elaborate-  98  N.  W.  628. 
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ence  of  the  agency  and  the  authority  of  the  agent,  are  admissible 
against  himself."  But  it  has  been  held  that  admissions  of  the 
principal  generally  as  to  the  agency  of  a  person  are  not  proof  of 
the  agency  at  a  particular  time."** 

§  2933.  Notice  to  agent  as  notice  to  principal. — Evidence 
of  notice  to  an  agAit  or  that  he  has  knowledge  of  a  certain  mat- 
ter is  admissible  in  a  proper  case  to  charge  his  principal  with  such 
knowledge  or  notice.  In  other  words,  as  it  is  sometimes  stated, 
notice  to  the  agent  is  notice  to  the  principal.*'  This  rule  is  based 
not  only  upon  the  doctrine  of  the  identity  of  the  principal  and 
agent,  but  also  upon  the  theory  that,  as  it  is  the  duty  of  the  agent 
to  disclose  to  his  principal  all  information  which  he  may  have 
respecting  the  subject-matter  of  the  agency,  it  will  be  presumed 
that  he  has  discharged  that  duty  by  giving  the  principal  the  in- 
formation in  question.  But,  on  this  very  theory,  the  rule  is  too 
broadly  stated  to  be  of  universal  application,  and  it  has  its  excep- 
tions or  limitations.  The  notice  must  have  been  received  by  the 
agent  in  the  course  of  the  agency,  or  at  least  under  such  circum- 
stances and  at  such  a  time  that  it  may  fairly  be  presumed  or  in- 
ferred to  have  been  present  or  in  the  mind  of  the  agent  at  the  time 
of  the  transaction  in  question.*"     As  to  the  exact  wording  and 

"Arthur  v.  Card,  3  Colo.  App.  133,  ford  v.   Scott,  3   Madd.  34;   Dresser 

32  Pac.  343;  Phleger  v,  Ivins,  5  Har.  v.   Norwood,   17  C.   B.    (N.   S.)   466; 

(Del.)   118;  Mix  v.  Osby,  62  111.  193;  Marion    Mfg.    Co.    v.    Harding,    155 

Norton    v.    Richmond,    93    111.    367;  Ind.    648,    58    N.    E,    194;    Hyatt    v. 

Haughton  v,    Maurer,  55   Mich.   323,  Clark,  118  N.  Y.  563,  23  N.  E.  891; 

21  N.  W.  426 ;   Steel  v.   Solid  Silver  Jenkins  Bros.  Shoe  Co.  v.  Renfrew, 

&c.   Co.,   13  Nev.  486;  Wild  v.  New  151    N.    Car.    323,   66    S.    E.   212,   25 

York   &c.    Min.    Co.,    59   N.   Y.   644;  L.    R.    A.    (N.    S.)    231,   and    note; 

Wallace  v.  Nodine,  57  Hun   (N.  Y.)  Houseman    v.    Girard    &c.    Assn.,    81 

239,   32  N.   Y.   St.  659,   10   N.  Y.   S.  Pa.  St.  256. 

919.  "Warrick  v.  Warrick,  3  Atk.  291; 

"3    Elliott    Ev.,    §    1637;    Irvin    v.  Dresser  v.   Norwood,    17   C,   B.    (N. 

Buckaloe,  12  Serg,  &  R.  (Pa.)  35.  S.)  466;  Cooke  v.  Mesmer  (Cal.),128 

"' Evans    Pr.    &    Ag.    194,    et    seq.;  Pac.  917;  Yerger  v.  Barz,  56  Iowa  77, 

Corneille   v.    Pfeiffer,    26    Ind.    App.  8  N.  W.  769 ;  First  Nat.  Bank  v.  Gun- 

62,   59   N.   E.    188;    Farmers'   &  Me-  hus,  133  Iowa  409,  110  N.  W.  611,  9 

chanics'  Bank  v.  Butchers'  &  Drovers'  L.  R.  A.   (N.  S.)   471.    See  Willis  v. 

Bank,  16  N,  Y.  125,  69  Am.  Dec.  678;  Vallette,   4   Mete.    (Ky.)     186;    Fair- 

Arff  V.  Star  Fire  Ins.  Co.,  125  N.  Y.  field   Sav.   Bank  v.   Chase,   72   Maine 

57,  25  N.   E.   1073,   10  L.  R.'A.  609,  226,  39  Am.  Rep.  319;   Innerarity  v. 

21  Am.  St.  721  ;  Carpenter  v.  German  Merchants'  Nat.  Bank,  139  Mass  332, 

&c.  Ins.  Co.,  135  N.  Y.  298,  31  N.  E.  1  N.  E.  282,  52  Am.  Rep.  710;  Tren- 

1015 ;   Hill  V.  Nation  Trust  Co.,  108  tor  v.  Pothen,  46  Minn.  298,  49  N.  W. 

Pa.    St.    1,   56   Am.   Rep.    189;    Story  129,  24  Am.  St.  225 ;  Constant  v.  Uni- 

Eq,  Juris.   (13th  ed.),  §  408,  note  2;  versity  of  Rochester,  111  N.  Y.  604, 
Story  Ag.,  §   140.    See,  also,  Mount- 
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application  of  this  last  qualification  there  is  some  conflict  among 
the  authorities. 

§  2934.  Ratification. — The  general  rule  as  to  ratification 
of  the  acts  of  an  agent,  or  alleged  agent,  has  been  laid  down  as 
follows :  "One  may  ratify  the  previous  unauthorized  doing  by 
another  in  his  behalf,  of  any  act  which  he  might  then  and  could 
still  lawfully  do  himself,  and  which  he  might  then  and  could  still 
lawfully  delegate  to  such  other  to  be  done."*^  Where  the  agency 
is  to  be  proved  by  the  subsequent  ratification  and  adoption  of  the 
act  by  the  principal,  there  must  usually  be  evidence  of  previous 
knowledge  on  the  part  of  the  principal  of  all  the  material  facts.*^ 
But  when  the  principal  is  informed  of  what  has  been  done  in  his 
behalf,  at  least  where  the  relationship  of  principal  and  agent 
existed  before  the  act,  he  is  bound,  if  dissatisfied,  to  express  his 
dissatisfaction  within  a  reasonable  time,  and  if  he  does  not,  his 


19  N.  E.  631,  2  L.  R.  A.  734,  7  Am. 
St.  769;  In  re  The  Distilled  Spirits, 
11  Wall.  (U.  S.)  3S6,  40  L.  ed.  167; 
Brothers  v.  Bank  of  Kaukauna,  84 
Wis.  381,  54  N.  W.  786,  36  Am.  St. 
932;  notes  in  24  Am.  St.  228,  and 
38  Am.  St.  770.  See  also,  Lilly  v. 
Hamilton  Bank,  178  Fed,  S3,  102  C. 
C.  A.  1,  29  L.  R.  A.  (N.  S.)  558; 
Shaffer  v.  Milwaukee  &c.  Ins.  Co.,  17 
Ind.  App.  204,  46  N.  E.  557;  Schle- 
singer  v.  Forest  Products  Co.,  78  N. 
J.  L.  637,  76  Atl.  1024,  30  L.  R.  A. 
(N.  S.)  347;  First  Nat.  Bank  v. 
Lowther-Kaufman  &c.  Oil  Co.,  66  W. 
Va.  505,  66  S.  E.  713,  28  L.  R.  A.  (N. 
S.)  511,  where  agent's  interest  is  ad- 
verse. As  to  notice  to  sub-agent,  see 
also.  Hoover  v.  Wise,  91  U.  S.  308, 
23  L.  ed.  392,  But  compare,  gener- 
ally, Lea  V.  Iron  Belt  &c.  Co.,  147 
Ala.  421,  42  So.  415,  8  L.  R.  A.  (N. 
S.)  279;  Vulcan  Detinning  Co.  v. 
American  Can  Co.,  72  N.  J.  Eq.  387, 
€1  Atl,  339,  12  L.  R.  A.   (N.  S.)   102. 

"Mechem  Agency,  §  112;  Zottman 
v.  San  Francisco,  20  Cal,  96,  81  Am. 
Dec.  96;  O'Connor  v.  Arnold,  53  Ind. 
203.'  See,  also,  generally,  on  the  sub- 
ject of  this  section,  "Ratification  in 
the  Law  of  Agency,"  57  Cent,  Law 
Jour.  463;  notes  in  5  Am.  St,  109,  5 
Am,    St.   618,   and  79  Am,   Dec,  387. 

*'  Courteen  v.  Touse,  1  Campb.  43n. 
See  also,  Wilson  v.  Tummon,  6  Scott 
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N.  R.  894;  Golinsky  v.  Allison,  114 
Cal.  458,  46  Pac.  295 ;  Davis  v.  Tal- 
bott,  137  Ind.  235,  Z(i  N.  E.  1098; 
Eggleston  v.  Mason,  84  Iowa  630, 
51  N.  W.  1;  Elk  Valley  Coal  Co,  v. 
Thompson  (Ky,),  150  S.  W.  817; 
Cram  v.  Sicl<el,  51  Nebr.  828,  71 
N.  W.  724,  66  Am.  St.  478;  Belcher 
V.  Manchester  B.  &  L.  Assn.,  74 
N.  J.  L.  833,  67  Atl.  399;  Nixon 
V.  Palmer,  8  N.  Y.  398,  Seld. 
notes  146;  Sherrill  v.  Weisiger 
Clothing  Co.,  114  N.  Car.  436,  19  S. 
E.  365;  Suderman-Dolson  Co.  v. 
Rodgers,  47  Tex.  Civ.  App.  dl ,  104 
S.  W.  193;  Owings  v.  Hull,  9  Pet. 
(U.  S.)  607,  9  L.  ed.  246;  Bell  v. 
Cunningham,  3  Pet.  (U.  S.)  69,  7 
L.  ed.  606;  Moyle  v.  Congregational 
Soc,  16  Utah  69,  50  Pac.  806;  Hal- 
sey  V.  Monteiro,  92  Va.  581,  24  S.  E. 
258;  Haynes  v.  Tacoma  &c.  R.  Co.,  7 
Wash.  211,  34  Pac.  922.  And  com- 
pare In  re  Johnson,  102  Minn.  8,  112 
N.  W.  894;  Thompson  v.  Laboring- 
man's  Mercantile  &c.  Co.,  60  W.  Va. 
42,  53  S.  E.  908,  6  L.  R.  A,  (N.  S,) 
311.  But  not  necessarily  of  the  law. 
Kelley  v.  Newburyport  &c.  R.  Co., 
141  Mass.  496,  6  N.  E.  745.  The  bur- 
den of  proof  is  on  the  party  alleging 
knowledge  and  ratification.  Moore 
v,  Ensley,  112  Ala.  228,  20  So.  744; 
Cravens  v,  Gillilan,  63  Mo,  28;  Ne- 
braska Weslyan  University  v.  Parker, 
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assent  will  be  presumed.*'  If  the  act  of  the  agent  was  by  deed, 
the  ratification  also  must,  according  to  the  common  law,  be  by 
deed.'"'  Or,  to  state  the  rule  in  general  terms,  whenever  the 
adoption  of  any  particular  form  or  mode  is  necessary  to  confer 
the  authority  in  the  first  instance,  the  same  mode  must  be  pursued 
in  the  ratification."  The  acts  and  conduct  of  the  principal,  indi- 
cating an  assent  to  the  act  of  the  agent,  are  generally  interpreted 
liberally  in  favor  of  the  latter,  and  slight  circumstances  may 
suffice  to  raise  the  presumption  of  a  ratification,  which  becomes 
stronger  in  proportion  as  the  conduct  of  the  principal  is  incon- 
sistent with  any  other  supposition.^^  Thus,  where  goods  are  sold 
without  authority,  if  the  owner  receives  the  price,  or  pursues  his 
remedy  for  it  by  action  at  law  against  the  purchaser,  or  if  any 
other  act  be  done  in  behalf  of  one  who  afterward  claims  the  bene- 
fit of  it,  this  will  usually  constitute  a  ratification.**^  One  of  the 
most  unequivocal  methods  of  showing  a  ratification  of  an  agent's 


52  Nebr.  453,  72  N.  W.  470;  Schoell- 
hamer  v.  Rometsch,  26  Ore.  394,  38 
Pac   344 

"Ward  V.  Evans,  2'  Salk.  442; 
Jones  V.  Atkinson,  68  Ala.  167;  Alex- 
ander V.  Jones,  64  Iowa  207 ;  Amory 
V,  Hamilton,  17  Kans.  103 ;  Farmers' 
&c.  Bank  v.  Farmers'  Bank,  49  Nebr. 
379,  68  N.  W.  488;  Singer  Sew. 
Mach.  Co.  V.  Barger  (Nebr.),  138 
N.  W.  741 ;  Cairnes  v.  Bleecker, 
12  Johns.  (N,  Y.)  300;  Kent  v. 
Quicksilver  Min.  Co.,  78  N.  Y. 
159;  Bredin  v.  Dubarry,  14  Serg. 
&  R.  (Pa.)  27;  Litchfield's  Exrs.  v. 
Brown,  36  U.  S.  App.  130.  If  he  as- 
sents, while  ignorant  of  the  facts,  he 
may  generally  disaffirm  when  in- 
formed of  them.  Copeland  v.  Mer- 
cantile Ins.  Co.,  6  Pick.  (Mass.)  198; 
Davis  Lumber  Co.  v.  Hartford  Fire 
Ins.  Co.,  95  Wis.  226,  70  N.  W.  84. 

""Agency  (9th  ed.),  §  252;  Athy 
Guardians  v.  Murphy  (1896),  1  Ir. 
65;  Blood  v.  Goodrich,  9  Wend.  (N. 
Y.)  68,  24  Am.  Dec.  121,  12  Wend. 
(N.  Y.)  525.  But  see  Mclntyre  v. 
Park,  11  Gray  (Mass.)  102,  71  Am. 
Dec.  690;  Holbrook  v.  Chamberlin, 
116  Mass.  155,  17  Am.  Rep.  146; 
Bless  V.  Jenkins,  129  Mo.  647,  31  S. 
W.  938.  The  modern  tendency  is  to 
do  away  with  the  requirement  of  a 
seal.- 


■^Kozel  v.  Dearlove,  144  111.  23, 
32  N.  E.  542;  Spofford  v.  Hobbs,  29 
Maine  148,  48  Am.  Dec.  521;  Ham- 
mond v.  Hannin,  21  Mich.  374,  4  Am. 
Rep.  490;  Despatch  Line  of  Packets 
V.  Bellamy  Mfg.  Co.,  12  N.  H.  205, 
37  Am.  Dec.  203;  Boyd  v.  Dodson,  5 
Humph.  (Tenn.)  Zl .  Otherwise  it 
may  be  parol.  Goss  v.  Stevens,  32 
Minn.  472,  21  N.  W.  549;  Taylor  v. 
Connor,  41  Miss.  122.  97  Am.  Dec. 
419. 

"'Story  Agency  (9th  ed.),  §  253; 
Ward  V.  Evans,  2  Salk.  442. 

■"Sims  V.  Smith,  99  Ind.  469,  50 
Am.  Rep.  99;  Henry  v.  Heeb,  114 
Ind.  275,  16  N.  E.  606,  5  Am.  St. 
613;  Peters  v.  Ballistier,  3  Pick. 
(Mass.)  495.  But  if  the  action  is 
discontinued  or  withdrawn,  on  dis- 
covering that  the  remedy  is  miscon- 
ceived, it  may  not  be  ratification,  and 
acceptance  of  benefits  of  an  act  with- 
in the  authority  of  the  agent  will  not 
ordinarily  be  construed  as  a  ratifica- 
tion of  acts  outside  the  scope  of  the 
agent.  Robinson  v.  Nipp,  20  Ind.  App. 
156,  SO  N.  E.  408.  See  also.  Lent  v. 
Padeford,  10  Mass.  230,  6  Am.  Rep. 
119.  But  see  Episcopal  Charitv  Soc. 
v.  Episcopal  Church,  1  Pick.  (Mass.) 
372;  Kupfer  v.  South  Parish,  12 
Mass.  185;  Odiorne  v.  Maxcv,  13 
Mass.     178;     Herring    v.     Polley,    8 
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act  is  the  bringing  of  an  action  based  upon  it."  Payment  of  a 
loss  upon  a  policy  subscribed  by  an  agent  is  evidence  that  he  had 
authority  to  sign  it/'^  Proof  that  one  was  in  the  habit  of  signing 
similar  policies  in  the  name  and  as  the  agent  of  another,  and  with 
his  knowledge,  is  also  evidence  of  his  authority  to  sign  the  partic- 
ular policy  in  question  f^  and  it  has  also  been  held  that  if  the  prin- 
cipal has  been  in  the  habit  of  paying  the  losses  upon  policies  so 
signed  in  his  name,  this  is  sufficient  proof  of  the  agency,  though 
the  authority  was  not  conferred  by  an  instrument  in  writing/' 
Where  the  principal  in  an  action  against  him  on  a  policy  signed  by 
the  agent  used  the  affidavit  of  the  agent  to  support  a  motion  to 
put  off  the  trial,  in  which  the  agent  stated  that  he  subscribed  the 
policy  for  and  on  account  of  the  defendant,  this  was  held  a  rati- 
fication of  the  signature.^^  Long  acquiescence  of  the  principal, 
after  knowledge  of  the  act  done  for  him  by  another,  will  also,  in 
many  cases,  be  sufficient  evidence  of  a  ratification.^^  If  no 
agency  actually  existed,  the  silence  or  mere  acquiescence  of  the 
principal  may  well  be  taken  as  proof  of  a  ratification,  although 
it  is  not  every  case  in  which  silence  alone  will  be  sufficient.  "If 
the  silence  of  the  principal  is  either  contrary  to  his  duty,  or  has 
a  tendency  to  mislead  the  other  side,  it  is  generally  conclusive. 
Such,  it  is  said,  is  the  case  among  merchants,  when  notice  of  the 
act  done  is  given  by  letter  which  is  not  answered  in  a  reasonable 
time.'"'"  But  the  ratification  of  one  unauthorized  act  is  not  neces- 
sarily the  ratification  of  another  distinct  act,  nor  is  the  acceptance 

Mass.  361 ;  Pratt  v.  Putman,  13  Mass.  cient  to  show  that  the  work  was  au- 

361 ;  Fisher  v.  Willard,  13  Mass.  379 ;  thorized  by  the  city,  and  it  was  held 

Copeland   v.    Mercantile   Ins.    Co.,   6  hable  for  injury  to  a  traveler  because 

Pick.  (Mass.)  198.  of  the  neghgent  manner  in  which  the 

"  McLeod  V.  Despain,  49  Oreg.  536,  work  was  done.    Goshen  v.   Alford, 

90  Pac.  492,  92  Pac.  1088,  19  L.  R.  A.  154  Ind..S8,  SS  N.  E,  27. 

(N   S.)  276,  24  Am.  St.  1066.  ""Lynch    v.    Smyth,    25    Colo.    103, 

°=Courteen  v.  Touse,  1  Campb.  43.  54    Pac.    634;    First    Nat.    Bank    v. 

="  Neal  V    Erving,   1   Esp.  61.    See,  Fricke,  75  Mo.  178,  42  Am.  Rep.  397. 

also,  Frankhn  Fire  Ins.  Co.  v.  Brad-  See,  also,  McGoech  v.  Hooker   11  111. 

ford    201  Pa.  St.  32,  50  Atl.  286,  55  App.    649;    Cairnes    v.    Bleecker,    12 

L.  R.  A.  408,  88  Am.  St.  770.  Johns.  (N.  Y.)  300. 

"Haughton  v.   Ewbank,  4  Campb.  ™3  Elhott  Ev.,  §  1639.    But  see  as 

88    Compare  Farmer's  Mut.  Ins.  Co.  to   silence  held  msufficient  to   ratify 

V   Taylor  73  Pa.  St.  342.  the  act  of  a  stranger  or  mtermeddler, 

"'Johnson  v.  Ward,  6  Esp.  47.    So  Uniontown  Grocery  Co.  v.   Dawson, 

where  a  city  had  paid  for  work  on  its  68  W.   Va.  332,  69   S.   E.  845,   Ann. 

streets,   done  under  the  direction  of  Cas.  1912B.  148,  note, 
the  city  marshal,  this  was  held  suffi- 
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of  the  result  of  a  series  of  unauthorized  acts  of  one  kind  the  cre- 
ation of  an  impHed  agency  to  do  an  entirely  different  thing. "^  It 
is  held  that  one  cannot  claim  the  benefit  by  ratification  of  an  act 
not  in  his  name  nor  for  his  use  or  benefit."^ 

§  2935.  Revocation  and  termination  of  agency. — The  evi- 
dence of  agency  to  charge  the  principal  may  be  rebutted  by  show- 
ing that  his  authority  was  revoked  and  due  notice  thereof  given  or 
had,  prior  to  the  act  in  question."''  But  if  he  was  appointed  by 
writing,  and  the  written  authority  was  still  left  in  his  hands,  and 
he  afterward  exhibited  it  to  a  third  person,  who  dealt  with  him 
on  the  faith  of  it  without  notice  of  the  revocation,  or  the  knowl- 
edge of  any  circumstances  sufficient  to  have  put  him  on  his 
guard,  the  act  of  the  agent  within  the  scope  of  the  written  author- 
ity, bound  the  principal."*  And,  generally,  where  notice  is  not 
given  to  third  persons  and  the  circumstances  are  such  that  they 
have  a  right  to  rely  on  the  continuance  of  the  agency  until  noti- 
fied, the  acts  of  the  agent  within  the  scope  of  his  apparent  con- 
tinuing authority  will  usually  bind  the  principal."'^  Where,  how- 
ever, the  agency  is  not  coupled  with  an  interest,  and  there  is  noth- 

"  Hoffmaster  v.  Black,  78  Ohio  St.  ^  Anonymous  v.  Harrison,  12  Mod. 
1,  84  N.  E.  423,  125  Am.  St.  679.  See  346;  Quinn  v.  Dresbach,  75  Cal.  159, 
also,  for  other  cases  in  which  it  was  16  Pac.  762,  7  Am.  St.  138;  Fellows  v. 
held  that  there  was  no  ratification,  Hartford  &c.  Steamboat  Co.,  38 
Findlay  v.  Hildenbrand,  17  Idaho  Conn.  197;  Foellinger  v.  Leh,  110  Ind. 
403,  105  Pac.  790,  29  L.  R.  A.  (N.  238,  11  N.  E.  289;  ^iIcNeilly  v.  Con- 
S.)  400  and  note;  Foote  v.  Cotting,  tinental  Life  Ins.  Co.,  66  N.  Y.  23; 
195  Mass.  55,  80  N.  E.  600,  15  L.  R.  Insurance  Co.  v.  McCain,  96  U.  S. 
A.  fN.  S.)  693,  and  note;  John  Gund  84,  24  L.  ed.  653;  Johnson  v.  Chris- 
Brew.  Co.  V.  Fourtelotte,  108  Minn,  tian,  128  U.  S.  374,  22  L.  ed.  412,  9 
71,  121  N.  W.  417,  29  L.  R.  A.  (N.  Sup.  Ct.  87.  So,  if,  under  such  cir- 
S.)  210,  and  note.  cumstances,    one    properly    makes    a 

°'  Virginia   Pocahontas  Coal   Co.  v.  payment   to   the   agent,  the   principal 

Lambert,   107   Va.  368,   58   S.   E.   561,  can   not   hold   the   person   making   it 

and  cases  cited,  122  Am.  St.  860.  liable  therefor.   Ulrich  v.  McCormick, 

"Gunter  v.   Stuart,   87  Ala.   196,  6  66  Ind.  243;   Packer  v.  Hinckley  Lo- 

So.  266,  13  Am.  St.  21 ;  Clark  v.  Mul-  comotive  Works,   122  Mass.  484.    To 

lenix,     11      Ind.     532;     Johnson     v.  same  effect,  Meyer  v.  Hehner,  96  111. 

Youngs,  82  Wis.  107,  51  N.  W.  1095.  400.    It  has  been  held  that  after  the 

Notice   may   be   given   by   the   agent,  agency  is   established  the  burden   of 

and  may  also  be  implied.   Vail  v.  Jud-  showing  a  change  of  the  relation  be- 

son,  4  E.  D.  Smith  (N.  Y.)  165 ;  Will-  fore    the   transaction    in    question    is 

iams  V.   Birbeck,   Hoff.   Ch.    (N.   Y.)  upon     the     party     affirming     change. 

359.  Bergner  v.  Bergner,  219  Pa.   113,  67 

"Beard  v.  Kirk,  11  N.  H.  397.   But  Atl.  999. 
see,    where   notice    was   given,    Clark 
V.  Muilenix,  11  Ind.  532. 
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ing  else  to  prevent  a  revocation,  it  may  be  expressed  or  implied, 
and  may  be  by  parol  even  where  the  authority  was  in  writing."" 
But  it  has  been  held  that  the  common-law  rule  that  notice  to  the 
agent  is  necessary  to  revoke  a  power  of  attorney  to  convey  real 
estate  is  not  abrogated  by  a  statute  merely  authorizing  the  record 
of  such  a  power  and  providing  that,  if  recorded,  the  instrument 
of  revocation  must  also  be  recorded,  and  that  merely  recording  a 
revocation  of  a  recorded  power,  without  notice  to  the  agent,  does 
not  revoke  his  authority."' 


°°  Copeland  v.  Mercantile  Ins.  Co., 
6  Pick.  (Mass.)  198;  Rochester  v. 
Whitehouse,  IS  N.  H.  468;  Brook- 
shire  V.  Brookshire,  30  N.  Car.  74,  47 
Am.  Dec.  341.  As  to  revocation  or 
termination  by  death,  disposition  of 
the  property  or  subject  matter,  and 
the  like,  see  McClaskey  v.  Barr,  SO 
Fed.  712;  Johnson  v.  Wilcox,  2S  Ind. 
182;  Lincoln  v.  Emerson,  108  Mass. 
87;  Gait  v.  Galloway,  4  Pet.  (U.  S.) 
332,  7  L.  ed.  876.  Also  Companari 
V.  Woodburn,  IS  C.  B.  400,  80  E.  C. 


L.  400;  Walker  v.  Denison,  86  111. 
142;  Simonton  v.  First  Nat.  Bank,  24 
Minn.  216;  Comley  v.  Dazian,  114  N. 
Y.  161,  21  N.  E.  13S.  See,  also,  as  to 
dissolution  of  partnership  authorized 
to  act  as  agent  terminating  the 
agency,  Larson  v.  Newman,  19  N. 
Dak.  153,  121  N.  W.  202,  23  L.  R.  A. 
(N.  S.)  849,  and  note. 

"Best  V.  Gunther,  12S  Wis.  518,  104 
N.  W.  82,  918,  1  L.  R.  A.  (N.  S.) 
577,  110  Am.  St.  8Sln.  But,  compare, 
Arnold  v.  Stevenson,  2  Nev.  234. 
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of    arbitrators. 

2958.  Conduct   of   hearing   by   arbi- 

trators— Witnesses   and  evi- 
dence. 

2959.  Manner   of    reaching   decision 

by  arbitrators — Unanimity. 

2960.  Umpire — Method    of    appoint- 

ment. 

2961.  Umpire — His  authority. 


§  2940.  Scope. — Arbitration  is  a  method  of  settling  dis- 
putes '.and  differences  between  parties  by  referring  them  to 
judges  or  arbitrators  of  their  own  choice,  instead  of  bringing  ac- 
tions or  suits  in  regularly  constituted  courts.^  There  are  three 
general  classes  of  arbitration  proceedings;  First,  where  in  the 


'-  See  Elliott  Ev.,  §  1654 ;  In  re  Cur- 
tis, 64  Conn.  501,  30  Atl.  769,  42  Am. 
St.  200;  Fargo  v.  Reighard,  13  Ind. 
App.  39,  39  N.  E.  888,  41  N.  E.  74; 
Miller  v.  Brumbaugh,  7  Kans.  343; 
Duren  v.  Getchell,  55  Maine  241; 
Boyden  v.  Lamb,  152  Mass.  416,  25 
N.  E.  609;  Backus  v.  Coyne,  35  Mich. 
5;  Reily  v.  Russell,  34  Mo.  524;  Mil- 
ler V.  Junction  Canal  Co.,  53  Barb. 


(N.  Y.)  590,  affd.  41  N.  Y.  98; 
Gardner  v.  Masters,  56  N.  Car.  462; 
Henderson  v.  Beaton,  52  Tex.  29 ; 
Wood  v.  Seattle,  23  Wash.  1,  62  Pac, 
135,  52  L.  R.  A.  369.  See  Guild  \. 
Atchison,  T.  &  S.  F.  R.  Co.,  57  Kans, 
70,  45  Pac.  82,  33  L.  R.  A.  77.  57 
Am.  St.  312,  for  distinction  between 
arbitrators  and  appraisers.  Carmick's 
Case,  2  Ct.  CI.   (U.  S.)    126. 
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absence  of  statute,  or  without  regard  to  statute,  the  parties  to  a 
controversy  submit  it  for  decision  to  mutually  chosen  arbitra- 
tors.^   In  such  cases  the  award  cannot  be  enforced  by  either  the 
arbitrators  or  the  successful  party,  but  the  successful  party  may 
bring  an  action  on  the  award  instead  of  the  original  cause  of  ac- 
tion, and  the  award  is  conclusive  evidence  in  his  favor,  unless 
impeached.*     Second,  where,  by  statute,  authority  is  given  to 
parties  to  a  controversy  not  in  court  to  submit  it  to  arbitrators, 
whose  award  may  on  motion  be  entered  as  the  judgment  of  a 
designated  court,  or  the  submission  may  be  entered  as  a  rule  of 
court  by  agreement  in  the  first  instance.*    In  this  case  the  award 
is  enforced  by  the  court  as  a  judgment  is  enforced.^     Third, 
where  a  court  in  which  a  suit  or  action  is  pending  by  consent  of 
the  parties  refers  the  controversy  to  arbitrators,  selected  by  the 
parties  or  by  the  court,  for  determination,  which  method  of  arbi- 
tration is  known  as  a  reference.*     The  right  to  a  reference  is 
given  by  the  common  law,''  but  the  method  of  procedure  is  often 
regulated  by  statute,*  and  a  case  which  is  not  brought  within  the 
statutory  provisions  as  to  references  must  be  held  amenable  to 
the  rules  which  govern  arbitration,"  and  the  award  of  the  arbi- 
trators in  such  a  case  is  not  subject  to  supervision  and  amend- 
ment by  the  court  as  in  case  of  a  reference  perfected  under  the 
statute."     The  present  article  deals  more  particularly  with  the 
first  and  second  classes  of  arbitrations  and  their  relation  to  the 
general  subject  of  contracts. 

A  submission  is  a  contract  by  which  parties  agree  to  refer  mat- 
ters in  dispute  between  them  to  other  persons  chosen  by  them  for 
decision,  and  to  be  bound  by  their  award.^^  An  arbitrator  is  a 
person  chosen  by  the  parties  to  a  controversy  to  whom  the  mat- 

^  See    succeeding   sections.  '  See  citations  under  notes  4  and  5, 

'See  §§  2977,  2982.  §  2940. 

'See  §§  2966,  2967,  2982.  "Rathbone  v.  Lownsbury,  2  Wend. 

°See  §2982.  (N.  Y.)    595;   Merritt  v.  Thompson, 

'  Miller  v.  Brumbaugh,  7  Kans.  343.  27   N.   Y.  225 ;   Hovey  v.   Hovey,   46 

'Hardin   v.    Almand,   64   Ga.    582;  Hun   (N.  Y.)    71,   10  N.  Y.   St.  774. 

Higgins  V.   Kinneady,   20   Iowa  474;  "See  cases  cited  in  notes  32,  33,  34, 

Gushing  V.   Babcock,   38  Maine  452 ;  §  2942.    Shaw  v.  State,  125  Ala.  80,  28 

Phillips   V.   Shipley,   1   Bland.    (Md.)  So.  390;  Thornton  v.  McGormick,  75 

516;   French  v.   Shackford,   5   N.   H.  Iowa  285,   39   N.   W.   502;    Frost   v. 

143;  Bollmann  v.  Bollmann,  6  S.  Gar.  Smith's  Heirs,  7  J.  J.   Marsh    (Ky.) 

29;  Shermer  v.  Beale,  1  Wash.  (Va.)  126;  Stephenson  v.  Price,  30  Tex.  715. 

11  "'Whitcher  v.  Whitcher,  49  N.  H. 
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ters  in  dispute  are  submitted  for  decision.^^  An  umpire  is  one 
who  is  to  decide  the  matter  if  the  original  arbitrators  fail  to 
agree/"  The  award  is  the  decision  or  judgment  of  the  arbitra- 
tors." The  making  of  this  award,  that  is,  the  announcing  and 
publishing  of  the  decision,  is  a  judicial  act,^^  and  the  award  pai'- 
takes  of  the  nature  of  a  judgment  in  many  ways,  though  it  also 
has  many  attributes  of  a  contract,  being,  however,  of  a  higher 
nature  than  the  ordinary  contract.^''  An  arbitration  is  a  proceed- 
ing inter  partes,  and  not  ex  parte,^^  and,  though  not  a  suit  or  ac- 
tion, is  held  to  be  a  quasi-judicial  proceeding.^^  Statutes  regulat- 
ing arbitration  do  not  abrogate  the  common-law  method  which 
has  been  handed  down  as  an  ancient  heritage,  but  leave  the 
method  optional  to  the  parties.^"  Many  cases  hold  that  where  a 
statutory  arbitration  has  been  attempted,  and  the  statutory  pro- 
visions have  not  been  followed  sufficiently  to  enable  the  award 
to  be  entered  as  a  judgment  of  the  court,  the  award  of  the  arbi- 
trators will  not  be  enforced  as  a  common-law  award, ^°  but  the 
contrary  rule  has  probably  the  weight  of  atithority  in  its  favor. ^^ 


176,  6  Am.  Rep.  486;  Garr  v.  Gomez, 
9  Wend,  (N.  Y.)  649;  MiUsaps  v. 
Estes,  137  N.  Car.  535,  SO  S.  E.  227, 
70  L.  R.  A.  170,  107  Am.  St.  496.  See 
note  22,  §  2942. 

"Fisher  v.  Towner,  14  Conn.  26; 
White  Star  Min.  Co.  v.  Hultberg,  220 
111.  578,  n  N.  E.  327 ;  Perry  v.  Cobb, 
88  Maine  435,  34  Atl.  278,  49  L.  R. 
A.  389;  Vaughn  v.  Graham,  11  Mo. 
575;  Garr  v.  Gomez,  9  Wend.  (N. 
Y.)  649;  State  v.  Appleby,  25  S.  Car. 
100.  See  also.  Mobile  v.  Wood,^  95 
Fed.  537;  Silver  v.  Connecticut  River 
Lumber  Co.,  40  Fed.    192. 

"Keans  v.  Rankin,  2  Bibb.  (Ky.) 
88.  1  Bacon  Abr.  tit.  Arb,  &  Aw,  (D) 
317.     See  §  2950. 

"Silver  v.  .Connecticut  R.  Lumber 
Co.,  40  Fed.  192 ;  Tompkins  v.  Gerry, 
52  111.  App.  592;  Fargo  v.  Reighard, 
13  Ind.  App.  39,  39  N.  E.  888,  41  N. 
E.  74;  Hoff  V.  Taylor,  5  N.  J,  L. 
976;  Garr  v.  Gomez,  9  Wend.  (N. 
Y.)  649;  Greene  &c.  R.  Co.  v.  Moore, 
64  Pa.  St.  79;  Henderson  v.  Beaton, 
52  Tex.  43;  Richards  v.  Smith,  33 
Utah  8,  91   Pac.  683. 

"Story  v.  Elliot,  8  Cow.  (N.  Y.) 
27,   18  Am.   Dec.  423. 

"Johnson  v.   Maxey,  43  Ala.   521; 


Groat  V.  Pracht,  31  Kans.  656,  3  Pac. 
274;  Searles  v.  Lum,  81  Mo.  App. 
607;  Smith  v.  Lockwood,  7  Wend. 
(N.  Y.)  241;  Dixon  v.  Morehead, 
Add.  (Pa.)  216;  Olston  v.  Oregon 
Water  Power  &  R.  Co.,  52  Ore.  343, 
96  Pac.  1095,  97  Pac.  538,  20  L.  R.  A. 
(N.  S.)  915;  Celley  v.  Gray,  Zl  Vt. 
136;  Blood  v.  Bates,  31  Vt.  147. 

"  Graham  v.  Graham,  12  Pa.  St. 
128, 

"In  re  Southern  Pac.  Co.,  155  Fed. 
1001;  Shively  v.  Knoblock,  8  Ind. 
App.  433,  35  N.   E.   1028. 

^°  See  cases  cited  in  notes  74  and 
75  in  §  2982.  Shawhan  v.  Baker 
(Mo.),  150  S.  W.  1096. 

'"  See  cases  cited  in  note  77,  §  2982. 
Williams  v.  Walton,  9  Cal.  142;  S. 
Carolina  R.  Co.  v.  Moore,  28  Ga.  398, 
73  Am.  Dec.  778;  Sargent  v.  Hamp- 
den, 32  Maine  78;  Deeriield  v.  Arms, 
20  Pick.  (Mass.)  480,  32  Am.  Dec. 
228;  Nay  v.  Boston  &c.  R.  Co.,  192 
Mass.  517,  78  N.  E.  547;  Holdridge  v. 
Stowell,  39  Minn.  360,  40  N.  W.  259; 
Benjamin  v.  Benjamin,  5  W.  &  S. 
(Pa.)  562;  Allen  v.  Chase,  3  Wis. 
249. 

^Fink  V.  Fink,  8  Iowa  313;  Gal- 
loway v.  Gibson,  51  Mich  135,  16  N. 
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§  2941.    Agreements  for  submission — Effect  and  necessity. 

— A  submission  or  agreement  to  refer  the  particular  matters  in 
dispute  to  arbitrators  for  decision  is  essential  to  any  arbitration 
proceedings,  and  forms  the  basis  thereof.^  The  submission  must 
have  all  the  elements  of  any  contract,  including  the  meeting  of 
the  minds  of  the  parties.^  Either  agreements  to  submit  to  arbi- 
tration pending  disputes  or  provisions  in  contracts  with  regard 
to  the  arbitration  of  future  controversies  are  valid,  and  sanc- 
tioned by  the  courts,  in  so  far  as  the  jurisdiction  of  the  courts  is 
not  ousted  by  the  contract.^  Under  this  rule  a  contract  will  be 
upheld  which  makes  it  a  condition  precedent  to  a  right  of  action 
that  an  arbitration  shall  be  had  to  determine  certain  questions 
concerning  the  liability  of  the  parties,  such  as  the  amount  to  be 
paid,  or  the  time  of  settlement,  for  this  does  not  deprive  the 
courts  of  jurisdiction.*  A  statute  which  makes  arbitration  com- 
pulsory, but  permits  appeal,  is  valid,^  but  neither  by  contract 
nor  statute  can  an  arbitration  be  made  absolutely  final  on  the 
parties,   cutting  off  appeal  to  the  courts,   for  such  contract  or 

W.  310;   Halliburton  v.  Flowers,   12  v.  Hon,  66  Nebr.  555,  92  N.  W.  746, 

Heisk.   (Tenn.)  25;  Dockery  v.  Ran-  60  L.  R.  A.  436,  103  Am.  St.  725. 

dolph  (Tex.),  30  S.  W.  270.  See  cases        *  See  2  Am.   &  Eng.   Encyc.   Law. 

cited  in  note  75,  §  2982.  (2d   ed.)    pp.   573-577,    for   long   list 

'The  Glencairn,  78  Fed.  379;  Pog-  of  authorities.   See  cases  cited  under 

genborg  v.  Conniff,  29  Ky.  L.  912,  96  note  10,  §  2941.     Scott  v.  Avery,  S  H. 

S.  W.  547;  Burghardt  v.  Turner,  12  L.  Cas.  811,  2  Jur.  (N.  S.)  815,  25  L. 

Pick.    (Mass.)    534;    Stokely  v.   Rob-  J.  Exch.  308,  4  Wkly.  Rep.  746,  8  Exch. 

inson    34  Pa.  St.  315.  487;    Edwards    v.    Aberayron    Mut. 

"Triplett  v.  Sims,  89  Mo.  App.  326.  Ship  Ins.  Society,  1  Q.  B.  Div.  563,  34 

=  Tennessee    Coal,    I.    &   R.    Co.   v.  L.  T.  457;  Horton  v.  Sayer,  4  H.  & 

Roussell,  155  Ala.  435,  46  So.  866,  130  N.  643;  Clement  v.  British-American 

Am.   St.  56;  Knoche  v.  Chicago,  M.  Assur.   Co.,   141   Mass.  298,   5   N.   E. 

&    St    P    R    Co.,  34  Fed.  471;  Mas-  847;   Randall  v.  American  Fire  Ins. 

terson  v.  Masterson,  22  Ky.  L.  1193,  Co.,  10  Mont.  340,  25  Pac.  953,  24  Am. 

60  S.  W.  301 ;  Hood  V.  Hartshorn,  100  St.   SO;   Jones  v.   Enoree   Power   Co. 

Mass.  117,  1  Am.  Rep.  89;  Anderson  (S.    Car.),   75    S.    E.   452.    See   also, 

V.   Meislahn,    12   Daly    (N.   Y.)    149;  Fisher    v.    Merchants'    Ins.    Co.,    95 

Commercial     Union    Assur.     Co.     v.  Maine  486,  SO  Atl.  282,  85   Am.   St. 

Hocking,   115  Pa.  St.  407,  8  Atl.  589,  428;    Commercial   Union   Assur.    Co. 

2  Am.   St.  562;  note  2  Am.   St.  566  v.   Hocking,   115   Pa.   St.  407,   8  Atl. 

et  seq.   An  agreement  between  parties  589,  2  Am.  St.  562  and  note.  See  note 

to  a  contract  that  neither  shall  main-  103  Am.  St.  734.  „    _     ^     „     _ 

tain  a  suit  thereon  after  breach,— all        "Pittsburg,   C.  &  St.   L.  R    Co.  v. 

dififerences   to  be  settled  by   arbitra-  Garrett,   50   Ohio   St.   405,  34   N     E. 

tion— is    without    binding    force,    as  493 ;  McDonald  v.  Schell    6  S&K. 

tending  to   oust  the   courts   of  their  (Pa.)  240;  Cutler  v.  Richley,  151  Pa. 

jurisdiction.   Hartford   Fire   Ins.   Co.  St.  195,  25  Atl.  96. 
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statute  will  not  be  enforced  in  law  or  equity."  Though  a  con- 
tract for  arbitration  will  not  be  specifically  enforced  in  equity, 
usually  an  action  in  damages  will  lie  for  its  breach.^  Where  par- 
ties agree,  the  court  may  submit  matters  to  arbitrators  under  a 
master,  and  render  relief  according  to  their  award.^  Where  par- 
ties have  carried  out  an  agreement  to  arbitrate  which  would  not 
have  been  enforced  originally,  the  courts  have  often  refused  to 
entertain  an  action  on  the  original  matters  of  difference. °  The 
question  as  to  whether  an  arbitration  is  a  condition  precedent 
to  an  action  arises  most  often  under  insurance  policies  where  it 
is  provided  that  the  amount  of  loss  shall  be  determined  by  arbi- 
trators, or  in  building  contracts  where  the  determination  of  the 
amount  or  character  of  the  work  is  left  to  a  particular  person, 
or  persons.^"     The  condition  precedent  in  such  cases  may  be 


°  Hartford  Fire  Ins.  Co.  v.  Hon, 
66  Nebr.  5SS,  92  N.  W.  746, 
60  L.  R.  A.  436,  103  Am.  St.  725.  See 
also,  In  re  Compulsory  Arbitration,  9 
Colo.  629,  21  Pac.  474;  Supreme 
Council  V.  Garrigus,  104  Ind.  133,  3 
N.  E.  818,  54  Am.  Rep.  298;  Noyes  v. 
Marsh,  123  Mass.  286;  White  v.  Mid- 
dlesex R.  Co.,  135  Mass.  216,  15  Am. 
&  Eng.  R,  Cas.  131;  March  v.  East- 
ern R.  Co.,  40  N.  H.  548,  11  Am.  Dec. 
732;  Greason  v.  Keteltas,  17  N.  Y. 
491;  People  v.  Haws,  37  Barb.  (N. 
Y.)  440,  IS  Abb.  Pr.  (N.  Y.)  115, 
24  How.  Pr.  (N.  Y.)  148;  Delaware 
&c.  Canal  Co.  v.  Pennsylvania  Coal 
Co.,  50  N.  Y.  250;  Conner  v.  Drake, 
1  Ohio  St.  166;  Tobey  v.  Bristol 
County,  3  Story  (U.  S.)  800,  Fed. 
Cas.  No.  14065;  Perkins  v.  United 
States  Electric  Light  Co.,  16  Fed.  513, 
21  Blatchf.  (U.  S.)  308.  See  note  15 
L.  R.  A.  142. 

'Livingston  v.  Ralli,  24  L.  J.  Q. 
B.  269,  5  El.  &  Bl.  132,  85  E.  C.  L. 
132 ;  Nute  v.  Hamilton  Mut.  Ins.  Co., 
6  Gray  (Mass.)  174;  Haggart  v. 
Morgan,  5  N.  Y.  422,  55  Am.  Dec. 
350;  Gray  v.  Wilson,  4  Watts  (Pa.) 
39.  See  note  IS  L.  R.  A.  142.  Cogs- 
well V.  Cogswell  (Wash.),  126  Pac. 
431.  See  cases  cited  in  note  93 
§  2947.  Cooke  v.  Miller,  25  R.  I. 
92,  54  Atl.  927,  1  Am.  &  Eng.  Ann. 
Cas.  30,  holds  that  equity  will  en- 
force a  contract  in  which  there  has 
been  part  performance,  and  an  arbi- 


tration, which  is  not  a  material  part, 
but  an  incident  of  the  contract,  has 
failed.  See  note  1  Am.  &  Eng.  Ann. 
Cas.  30. 

°  Conner  v.  Drake,  1  Ohio  St.  166. 

"  Cleworth  v.  Pickford,  7  M.  &  W. 
314;  Smith  v.  Boston  &c.  R.  Co.,  36 
N.  H.  458;  Smith  v.  Compton,  20 
Barb.    (N.  Y.)   262. 

"  Elliott  V.  Royal  Exch.  Assur.  Co., 
L.  R.  2  Exch.  237 ;  Holmes  v.  Richet, 
56  Cal.  307,  38  Am.  Rep.  54;  Birm- 
ingham Fire  Ins.  Co.  v.  Pulver,  126 
111.  329,  18  N.  E.  804,  9  Am.  St.  598; 
Continental  Ins.  Co.  v.  Valland- 
ingham,  116  Ky.  287,  25  Ky.  L. 
468,  76  S.  W.  22,  105  Am.  St.  218. 
See  Kelly  v.  Liverpool  &c.  Ins.  Co.,  94 
Minn.  141,  102  N.  W.  380,  110  Am. 
St.  351 ;  Clement  v.  British  Am.  Assur. 
Co.,  141  Mass.  298,  5  N.  E.  847 ;  Wegg- 
ner  v.  Greenstine,  114  Mich.  310,  12  N. 
W.  170;  March  v.  Eastern  R.  Co.,  40 
N.  H.  548,  11  Am.  Dec.  732;  Hamil- 
ton V.  Liverpool  &c.  Ins.  Co.,  136  U. 
S.  242,  34  L.  ed.  419,  10  Sup.  Ct.  945 ; 
Chapman  v.  Rockford  Ins.  Co.,  89 
Wis.  572,  62  N.  W.  422,  28  L.  R.  A. 
40S.  See  Graham  v.  German-.\meri- 
can  Ins.  Co.,  75  Ohio  St.  374,  79 
N.  E.  930,  15  L.  R.  A,  (N.  S.)  lOSS,  9 
Am.  &  Eng.  Ann.  Cas.  79,  and  ex- 
tended note  on  Arbitration  as  con- 
dition precedent  to  action  on  in- 
surance policy.  See  note  8  Am.  & 
Eng.  Ann.  Cas.  171  et  seq.  See  note  2 
Am.   St.  566. 
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waived.^^  A  denial  of  liability  on  other  grounds  than  failure  to 
arbitrate/"  or  a  refusal  to  arbitrate/^  or  a  submission  to  a  differ- 
ent kind  of  arbitration  is  a  waiver."  If  the  necessity  for  arbitra- 
tion depends  on  a  request  of  one  of  the  parties,  failure  to  make 
such  request  waives  the  right  to  ai-bitration.^°  Where  the  arbitra- 
tors disagree,  without  fault  of  either  party,  it  has  been  held  that 
the  insured  may  bring  an  action."  A  mere  agreement  to  submit  is 
not  a  bar  to  an  action  or  suit  concerning  the  matter  submitted,^^ 


"  Providence  Washington  Ins.  Co. 
V.  Wolf,'  168  Ind.  690,  80  N.  E.  26, 
120  Am.  St.  395 ;  Continental  Ins.  Co. 
V.  Vallandingham,  116  Ky.  287,  25 
Ky.  L.  468,  76  S.  W.  22,  105  Am.  St. 
218;  Fisher  v.  Merchants'  Ins.  Co., 
95  Maine  486,  50  Atl.  282,  85  Am.  St. 
428.  See  note  8  Am.  &  Eng.  Ann. 
Cas.  174;  Hamilton  v.  Connecticut 
Fire  Ins.  Co.,  46  Fed.  42,  affd.  59 
Fed.  258,  8  C.  C.  A.  114;  Phenix  Ins. 
Co.  V.  Stocks,  149  111.  319,  36  N.  E. 
408;  Hutchinson  v.  Liverpool  &c.  Ins. 
Co.,  153  Mass.  143,  26  N.  E.  439,  10 
L.  R.  A.  558 ;  Wainer  v.  Milf ord  Mut. 
Fire  Ins.  Co.,  153  Mass.  335,  26  N. 
E.  877,  11  L.  R.  A.  598;  Randall  v. 
American  Fire  Ins.  Co.,  10  Mont.  340, 
25  Pac.  953,  24  Am.  St.  50;  Everett 
V.  London  &c.  Ins.  Co.,  142  Pa.  St. 
332,  21  Atl.  819,  24  Am.  St.  499. 

'"Farnum  v.  Phoenix  Ins.  Co.,  83 
Cal.  246,  23  Pac.  869,  17  Am.  St.  233 ; 
Western  &  Atlantic  Pipe  Lines  v. 
HoraG  Ins.  Co.,  145  Pa.  346,  22  Atl. 
665,  27  Am.  St.  703 ;  Savage  v.  Phoe- 
nix Ins.  Co.,  12  Mont.  458,  31  Pac. 
66,  33  Am.  St.  591;  Home  Fire  Ins. 
Co.  V.  Kennedy,  47  Nebr.  138,  66  N. 
W.  278,  53  Am.  St.  521.  See  note 
8  Am.  &  Eng.  Ann.  Cas.  303.  Phenix 
Ins.  Co.  V.  Stocks,  149  111.  319,  36  N. 
E.  408. 

"Western  Assur.  Co.  v.  Hall, 
120  Ala.  547,  24  So.  936,  74  Am.  St. 
48;  Continental  Ins.  Co.  v.  Wilson, 
45  Kans.  250,  25  Pac.  629,  23  Am.  St. 
720;  Brock  v.  Dwelling  House  Ins. 
Co.,  102  Mich.  583,  61  N.  W.  67.  26 
L.  R.  A.  623,  47  Am.  St.  562;  Steph- 
ens V.  Union  Assur.  Soc,  16  Utah  22, 
SO  Pac.  626,  61  Am.  St.  595.  See  also. 
Continental  Ins.  Co.  v.  Wilson,  45 
Kans.  250,  25  Pac.  629,  23  Am.  St. 


720;  Walker  v.  German  Ins.  Co.,  51 
Kans.  725,  ZZ  Pac.  597;  Wainer  v. 
Milford  Mut.  Fire  Ins.  Co.,  153  Mass. 
335,  26  N.  E.  877,  11  L.  R.  A.  598; 
Morley  v.  Liverpool  &c.  Ins.  Co.,  85 
Mich.  210,  48  N.  W.  502;  Bristol  v. 
Bristol  &  W.  Waterworks,  19  R.  L 
413,  34  Atl.  359,  32  L.  R.  A.  740. 

"Adams  v.  New  York  Bowery  F. 
Ins.  Co.,  85  Iowa  6,  51  N..  W.  1149. 

^  German-American  Ins.  Co.  v. 
Steiger,  109  111.  254;  Nurney  v.  Fire- 
men's Fund  Ins.  Co.,  63  Mich.  633,  30 
N.  W.  350,  6  Am.  St.  338;  Phoenix 
Ins.  Co.  V.  Badger,  53  Wis.  283,  10 
N.  W.  504. 

"  Bernhard  v.  Rochester  German 
Ins.  Co.,  79  Conn.  388,  65  Atl.  134, 
8  Am.  &  Eng.  Ann.  Cas.  298  and  note ; 
Jerrils  v.  German-American  Ins.  Co., 
82  Kans.  320,  108  Pac.  114,  20  Am.  & 
Eng.  Ann.  Cas.  251  and  note.  Contra, 
Grady  v.  Home  F.  &  M.  Ins.  Co.,  27 
R.  I.  435,  63  Atl.  173,  4  L.  R.  A.  (N. 
S.)  288  and  note. 

"Livingston  v.  Ralli,  24  L.  J.  Q.  B. 
269,  5  El.  &  Bl.  132,  85  E.  C.  L.  132; 
Thompson  v.  Charnock,  8  T.  R.  139; 
Rowe  V.  Williams,  97  Mass.  163; 
Chadwick  v.  Phoenix  Accident  and 
Sick  Benefit  Assn.,  143  Mich.  481,  106 
N.  W.  1122,  8  Am.  &  Eng.  Ann.  Cas. 
170;  Knaus  v.  Jenkins,  40  N.  J.  L. 
288,  29  Am.  Rep.  237;  Smith  v. 
Compton,  20  Barb.  (N.  Y.)  262;  Cole 
Mfg.  Co.  V.  Collier,  91  Tenn.  525,  19 
S.  W.  672,  30  Am.  St.  898.  See  also, 
Laurence  v.  White,  131  Ga.  840,  63 
S.  E.  631,  19  L.  R.  A.  (N.  S.)  966, 
IS  Am.  &  Eng.  Ann.  Cas.  1097;  Kin- 
ney V.  Baltimore  &  O.  Employe's  Re- 
lief Assn.,  35  W.  Va.  385,  14  S.  E. 
8,  15  L.  R.  A.  142  and  note.  See  cases 
cited  in  note  24,  §  2948. 
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nor  does  a  submission  suspend  the  running  of  the  statute  of 
limitations  against  the  cause  of  action  during  the  submission.^' 

§  2942,  Manner  and  form  of  submission. — In  general,  it  is 
not  necessary  that  a  submission  at  common  law  be  in  writing,  or 
be  in  any  particular  form,  if  it  express  the  parties'  intention  to 
arbitrate  the  matters  included,  and  to  abide  by  the  award."  In 
almost  all  jurisdictions  in  the  United  States  there  are  statutes 
providing  for  arbitrations,  and  prescribing  the  manner  of  sub- 
mission, and  authorizing  the  court  to  enter  a  judgment  on  the 
award.  Such  statutes  are  in  derogation  of  the  common  law,  and 
the  submission  under  them  must  conform  to  the  statutory  re- 
quirements.^" At  common  law  parol  submissions  are  valid, "^  and 
it  is  held  that  submissions  in  writing  may  be  altered  by  parol.^^ 
But  where  a  writing  would  be  necessary  to  a  binding  contract 
between  the  parties  as  to  the  subject  of  dispute,  for  instance,  in 
case  of  an  interest  in  real  estate  which  can  only  be  conveyed  in 
writing,  an  oral  submission  is  void,  and  a  written  submission  is 

"In  re  Astley,  80  L.  T.  116,  68  L.  (Cal.),    124    Pac.    712,    and    Dore   v. 

J.   Q.  B,  2S2;   Hales  v.   Stevenson,  9  Southern   Pac.    Co.    (Cal.),    124   Pac. 

Jur.    (N.    S.)    300;    Curtis   v.    Sacra-  817;    Crane    v.    Barry,    47    Ga.    476; 

mento,    70    Cal.    412,    11    Pac.    748;  Moody  v.  Nelson,  60  111.  229;  Francis 

Hornblower   v.     George    Washington  v.  Ames,  14  Ind.  251;  Franklin  Min. 

Univ.,  31   App.   Cas.    (D.   C.)    64,   14  Co.  v.  Pratt,   101  Mass.  359:   Nay  v. 

Am.  &  Eng.  Ann.   Cas.  696;   Cowart  Boston  &  W.   St.   R.   Co.,   192   Mass. 

V.  Perrine,  18  N.  J.  Eq.  454,  21  N.  J.  517,  78  N.  E.  547;  Galloway  v.  Gib- 

Eq.  101.  Contra.  Colkings  v.  Thacks-  son,  51  Mich.  135,  16  N.  W.  310.  See 

ton,  1  N.  Car.  312,  Com.  &  N.  Conf.  cases  cited  under  note  27,  §  2942. 

93.  Unless  one  party  uses  agreement  ^*  Lilley  v.  Tuttle  (Colo.),  117  Pac. 

to    submit    as    a    means    of    inducing  896.  See  Elliott  Ev.,  §  1654;  Koon  v. 

other   party   to    refrain    from    bring-  Hollingsworth,    97    111.    52 ;    Dilks    v. 

ing    suit    until    it    is    barred    by    the  Hammond,   86   Ind.    563 ;    Conger    v. 

statute.  Hornblower  </.  George  Wash-  Dean,  3  Iowa  463,  66  Am.   Dec.  93 ; 

ington   Univ.,   31   App.   Cas.    (D.   C.)  Philbrick  v.  Preble,  18  Maine  255,  36 

64,  14  Am.  &  Eng.  Ann.  Cas.  696.  Am.  Dec.  718;  Peabodv  v.  Rice,  113 

'"See  Elliott  Ev.,  §  1654;  Duke  Jilass.  31;  Cady  v.  Walker,  62  Mich. 
Buccleuch  v.  Metropolitan  Board  of  157,  28  N.  W.  805,  4  Am.  St.  834; 
Works,  L.  R.  5  Exch.  221 ;  Greer  v.  Hewitt  v.  Lehigh  &c.  R.  Co.,  57  N.  J. 
Canfield,  38  Nebr.  169;  Brady  v.  Eq.  511,  42  Atl.  325;  Winne  v.  Elder- 
Brooklyn,  1  Barb.  (N.  Y.)  584;  V/il-  kin,  2  Pin.  (Wis.)  248,  1  Chand. 
son  V.  Getty,  57  Pa.  St.  266;  New-  (Wis.)  219,  52  Am.  Dec.  159. 
comb  V.  Wood,  97  U.  S.  581,  24  L.  ''Russell  Awards,  pt.  1,  ch.  Ill,  sec. 
ed.   1085.  2.  p.  46;  Graham  v.  Graham,  9  Pa.  St. 

'» See  Meloy  v.   Imperial  Land  Co.  254,  49  Am.   Dec.  557. 
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necessary/'  but  the  submission  need  not  be  under  seal.^*  A  sub- 
mission may  be  entered  into  by  indenture,  with  mutual  covenants 
to  abide  the  award."  It  is  held  that  when  a  dispute  arises  about 
a  sealed  instrument,  the  submission  must  be  under  seal.^"  If  re- 
quired by  the  statute  to  be  in  writing,  a  statutory  submission  must 
conform  to- such  requirement.^'  There  may  be  a  submission  by 
mutual  bonds,  conditioned  to  become  void  upon  performance  of 
the  award.^*  A  written  submission  supersedes  and  merges  a  pre- 
ceding or  simultaneous  oral  submission.^"  Statutes  in  certain 
states  make  arbitration  compulsoiy  on  one  party  to  a  dispute,  at 
the  other's  election.'"'  In  some  cases  the  courts  will  uphold  de- 
fective statutory  submissions  in  order  to  carry  out  the  intention 
of  the  parties."^  A  submission  to  arbitration  may  be  made  a  rule 
of  court  where  the  statute  gives  authority,  if  the  submission  con- 
tains a  stipulation  to  that  effect,^^  though  it  may  be  made  a  rule 


"^  See  note,  102  Am.  St.  247 ;  Wal- 
den  V.  McKinnon,  157  Ala.  291,  47 
So.  874,  23  L.  R.  A.  (N.  S.)  716  and 
note;  Brown  v.  Mize,  119  Ala.  10, 
24  So.  453 ;  Walden  v.  McKinnon,  157 
Ala.  291.  47  So.  874,  22  L.  R.  A.  (N. 
S.)  716;  Logsdon  v.  Roberts,  3  T.  b. 
Mon.  (Ky.)  255;  Copeland  v.  Wad- 
ing River  Reservoir  Co.,  105  Mass. 
397 ;  McMulIen  v.  Mayo,  8  Sm.  &  M. 
(Miss.)   298;  Valentine  v.  Valentine, 

2  Barb.  Ch.  (N.  Y.)  430;  Davy's 
Exrs.  V.  Faw,  7  Cranch  (U.  S.)   171, 

3  L.  ed.  305 ;  District  of  Columbia  v. 
Bailey,  171  U.  S.  161,  43  L.  ed.  118, 
18  Sup.  Ct.  868. 

"Russell  Awards    (7th  ed.),  S3. 

=  Russell  Awards  (7th  ed.),  53; 
Spooner  v.  Payne,  16  L.  J.  C.  P.  225. 

■"Logsdon  V.  Roberts'  Jixrs.,  3  T. 
B.  Mon.  (Ky.)  255;  French  v.  New, 
28  N.  Y.  147,  2  Abb.  Dec.  (N.  Y.) 
209.- 

"  Dudley  v.  Farris,  79  Ala.  187; 
Jones  V.  Payne,  41  Ga.  23;  Boots  v. 
Canine,  94  Ind.  408;  Williams  v. 
Perkins,  83  Mo.  379;  Pierce  v.  Kirby, 
21  Wis.  124. 

=^ Russell  Awards  (7th  ed.),  54,  55; 
Cooth  V.  Jackson,  6  Ves.  Jr.  12; 
Winter  v.  White,  1  Brod.  &  B.  350, 
5  E.  C.  L.  677;  Hayes  v.  Hayes,  Cro, 
Car.  433;  Washburne  v.  Lufkin,  4 
Minn.  466;  Marshall  v.  Reed,  48  N. 
H.  36;  Ex  parte  Wallis,  7  Cow.   (N. 


Y.)  522;  Pass  v.  Critcher,  112  N. 
Car.  405,  17  N.  E.  9. 

""Freeman  v.  Beadle,  2  Root 
(Conn.)  492;  Symonds  v.  Mayo,  10 
Cush.  (Mass.)  39;  Loring  v.  Alden, 
3  Mete.  (}\lass.)  576.  See  cases  cited 
in  note  33,  §  2949. 

"Barnes  v.  West,  16  Hun  (N.  Y.) 
68.  Such  a  statute  was  held  un- 
constitutional in  People  v.  Haws,  IS 
Abb.  Pr.  (N.  Y.)  115,  24  How.  Pr. 
(N.  Y.)  148,  37  Barb.  (N.  Y.)  440. 
See  also,  Cutler  v.  Richley,  151  Pa. 
St.  105,  25  Atl.  96,  30  Wkly.  Note  Cas. 
561 ;  Pittsburgh,  C.  &  St.  L.  R.  Co.,  v. 
Garrett,  50  Ohio  St.  405,  34  N.  E. 
493 ;  Erie  v.  Tracy,  2  Grant  Cas. 
(Pa.)  20. 

=^  White  V.  Fox,  29  Conn.  570; 
Wood  V.  Holden,  45  Maine  374; 
Wright  V.  Raddin,  100  Mass.  319; 
Callaman  v.  Port  Huron  &c.  R.  Co., 
61  Mich.  15,  27  N.  W.  718;  Wynn 
v.  Bellas,  34  Pa.  St.  160;  Hill  v.  Tay- 
lor, 15  Wis.  190.  See  also,  Clement  v. 
Comstock,  2  Mich.  359;  Mc Adams' 
Exrs.  V.  Stilwell,  13  Pa.  St.  90. 

''Ryan  v.  Dougherty,  30  Cal.  218; 
Fargo  V.  Reighard,  13  Ind.  App.  39, 
39  N.  E.  888,  41  N.  E.  74;  Carson  v. 
Carson,  1  Met.  (Ky.)  434;  Fox  v. 
Ealer,  2  Miles  (Pa.)  169.  See  Zehner 
v.  Lehigh  Coal  &c.  Co.,  187  Pa.  487, 
41  Atl.  464,  67  Am.  St.  586. 
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of  court  after  the  making  of  the  award  under  certain  circum- 
stances.^^ Until  it  is  made  a  rule  of  court,  the  court  has  no 
jurisdiction  over  an  award. ^* 

§  2943.  What  may  be  submitted. — Unless  statute  or  pub- 
lic policy  forbids,  all  controversies  of  a  civil  nature  may  be  the 
subject  of  arbitration.^"  This  includes  matters  of  law  or  equity 
jurisdictions,  and  claims  respecting  real  or  personal  property.  It 
has  been  held  that  it  is  not  even  necessary  that  there  should  have 
been  a  previous  controversy,^"  and  that  the  amicable  settlement 
of  a  doubtful  question  by  arbitration  is  proper.^'  All  matters  of 
difference  between  the  parties  need  not  be  submitted,  for  it  is 
proper  to  submit  only  one  of  many,  as,  for  instance,  even  one 
item  of  a  disputed  account.^*  That  an  action  between  the  parties 
should  be  pending  is  unnecessary. **'  Nor  is  it  necessary  that  the 
claim  should  be  one  legally  enforcible,  if  there  is  actually  a  contro- 
versy as  to  the  rights  of  the  parties.*"  If  an  action  is  pending,  the 
parties  are  not  prevented  from  submitting  it  to  arbitration.*^ 

It  was  formerly  held  that  arbitrators  may  not  be  given  the 
power  to  transfer  the  title  to  real  estate.*^  But  there  seem 
to  have  been  no  restrictions  as  to  arbitrating  disputes  relating 

^  California    Academy  of    Sciences  "  See,   however,   Toledo   Steamship 

V,  Fletcher,  99  Cal.  207,  33  Pac.  855 ;  Co.   v.   Zenith  Transp.   Co.,   184  Fed. 

Hazen  v.  Addis,  14  N.  J.  L.  333 ;  Ex  391,  106  C.  C.  A.  501. 

parte  Vasques,  5  Cow.    (N.  Y.)    29;  =' Pearce  v.  Mclntyre,  29  Mo.  423; 

Richards  v.  Smith,  33  Utah  8,  91  Pac.  McBride  v.  Hagan,  1  Wend.  (N.  Y.) 

683.  326;    Dockery    v.    Randolph    (Tex.), 

■"Dudley   v.    Farris,    79   Ala.    187;  30  S.  W.  270. 

Pierratt    v.    Kennedy,    43    Cal.    393;  ™  Titus     v.     Scantling,     4     Blackf. 

Steel  V.   Steel,   1   Nev.  27;  Moore  v.  (Ind.)  89;  Berkshire  Woollen  Co.  v. 

Austin,  85  N.  Car.  179.  Day,    12   Cush.    (Mass.)    128. 

^Hewitt  V.  Hewitt,  1  Q.  B.  110,  4  ^"Dilks  v.-  Hammond,  86  Ind.  563; 

P.  &  D,  598,  41  E.  C.  L.  460,  3  Cyc.  Downing  v.   Lee,  98   Mo.   App.   604, 

590;  Tennessee  Coal  &c.  Co.  v.  Rous-  73  S.  W.  721:  Parrish  v.  Strickland, 

sell,  155  Ala.  435,  46  So.  866,  130  Am.  52  N.  Car.  504;  Mayo  v.  Gardner,  49 

St.  56;  Marion  V.  Ganby,  68  Iowa  142,  N.   Car.   359;    Houston   Saengerbund 

26  N.  W.  40;   Stanwood  v.  Mitchell,  v.    Dunn,    41     Tex.    Civ.    App.    376, 

59  Maine  121 ;  Cox  v.  Jagger,  2  Cow.  92   S,  W.  429. 

(N,  Y.)   638,  14  Am.  Dec.  522.  "Dulin    v.    Caldwell,    29    Ga.    362; 

""  Brown  v.  Wheeler,  17  Conn.  345,  Fink  v.  Fink,  8  Iowa  313 ;  Higgins  v. 

44    Am.    Dec.    550.    See    Cothran    v.  Kinneady,  20  Iowa  474. 

Knox,    13    S.    Car.    496.    Contra,    see  *=  Shelton  v.   Alcox,   11   Conn.  240; 

Pepin    V.    Societe    Jean    Baptiste,    23  Whitney  v.    Holmes,    15    Mass.    152; 

R.  I.  81,  49  Atl.  387,  91  Am.  St.  620  Speer  v.   McChesney,   2   Watts   &   S. 

(holding  void  an  agreement  to  sub-  (Pa.)  233;  Davis  v.  Havard,  IS  Serg. 

mit  to  arbitration  a  controversy  not  &  R.    (Pa.)    165,    16  Am.   Dec.   537; 

yet  arisen).  Akely  v.  Akely,  16  Vt.  450. 
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to  the  right  of  property  in  personalty/*  Later  the  submis- 
sion of  controversies  regarding  real  estate  was  permitted  by 
means  of  mutual  bonds  conditioned  to  perform  the  award," 
and  finally  the  rule  became  established  that  equity  would 
either  specifically  enforce  an  agreement  to  abide  an  award 
of  the  right  of  property  in  real  estate/^  or  consider  the 
party  to  the  award  equitably  estopped  from  denying  its  force, 
and  this  rule  of  estoppel  is  now  a  rule  of  the  common  law/' 
Many  statutes  relating  to  arbitration  prohibit,  expressly  or  by 
necessary  implication,  the  submission  under  them  of  controver- 
sies concerning  the  fee  of  real  estate,*^  but  the  existence  of  such 
a  statute  does  not  by  implication  prevent  the  submission  of  such 
questions  to  a  common-law  arbitration,**  and,  it  is  held,  a  statute 
which  forbids  the  submission  under  it  of  disputes  concerning  "any 
estate  in  fee  or  for  life  for  real  estate",  allows  the  submission  of 
disputes  pertaining  to  equitable  estates.*'  There  are  many  mat- 
ters connected  with  or  relating  to  real  estate,  but  not  involving 
the  right  of  property  therein,  which  may  without  restriction  be 
submitted  to  arbitration,  such  as  the  location  of  disputed  boun- 
dary lines,  where  titles  do  not  conflict.^"  claims  for  damages  for 

'''Shelton  v.  Alcox,  11   Conn.  240;  "Spencer   v.    Winselraan,    42    Cal. 

Miller  v.  Brumbaugh,  7  Kans.  343.  479;  Snodgrass  v.  Smith,  13  Ind.  393; 

"  Den   V.   Allen,   2    N.   J.    L.   32,   3  Philbrick  v.  Preble,  18  Maine  255,  36 

Bl.  Comm.   16;   Marks  v.  Marriot,  1  Am.  Dec.  718;  Fowler  v.  Bigelow,  8 

Ld    Raym.   114.  Mass.  1;  Lang  v.  Salliotte,  79  Mich. 

*°Crabtree     v.     Green,     8     Ga.     8;  505,  44  N.  W.  938,  7  L.  R.  A.  720; 

Goodridge  v.  Dustin,  5  Mete.  (Mass.)  Wiles  v.  Peck,  26  N.  Y.  42;  Thyger- 

363 ;  Davis  v.  Havard,  15  Serg.  &  R.  son  v.  Whitbeck,  5  Utah  406,  16  Pac. 

(Pa.)    165,    16   Am.    Dec.   537;    Gar-  403;   Russell   v.   Clark,  60  Wis.  284, 

vin  V.  Garvin,  55  S.  Car.  360,  33  S.  E.  18  N.  W.  844. 

458;  Shelton  v.  Alcox,  11  Conn.  240;  '*  Shackelford   v.    Purket,  2   A.   K. 

Shackleford     v.     Purket,     2    A.    K.  Marsh.   (Ky.)   435,  12  Am.  Dec.  422; 

Marsh.   (Ky.)  435,  12  Am.  Dec.  422;  McNear    v.    Bailey,    18    Maine    251; 

Jones  V. -Boston  Mill.  Corp.,  4  Pick.  Door  v.  Hill,  62  N.  H.  506;  Myers  v. 

(Mass.)  507,  16  Am.  Dec.  358;  Page  Easterwood,  60  Tex.    107;   Miller  v. 

V.  Foster,  7  N.  H.  392;  Cox  v.  Jag-  Miller,  99  Va.  125,  il  S.  E.  792. 

ger,    2    Cow.    (N.   Y.)    638,    14   Am.  "Olcott    v.    Wood,    14    N.    Y.    32, 

Dec  358  affg.  15  Barb.   (N.  Y.)   644;  McCord 

"Moore   v.    Helms,    74   Ala.    368;  v.  Flynn,  111  Wis.  78,  86  N.  W.  668, 

Shackelford  v.  Purket,  2  A.  K.  Marsh  ""Sweeny  v.  Miller,  34  Maine  388; 

(Ky.)   435    12  Am.  Dec.  422;  Weeks  Thayer   v.    Bacon,   3   Allen    (Mass.) 

V.  Trask,  81  Maine  127,  16  Atl.  413,  2  163,   80  Am.   Dec.   59;   Lang  v.    Sal- 

L.  R.  A.  532;   Sellick  v.  Addams,  15  liotte,  79  Mich.  505,  44  N.  W.  938,  7 

Johns.  (N.  Y.)  197;  Darby's  Lessee  v.  L.  R.  A.  720;  Jones  v.  Dewey,  17  N. 

Russel,  5  Hayw.   (Tenn.)   138,  9  Am.  H.  596;  Wood  v.  Lafayette,  46  N.  Y. 

Dec.  767.     See  cases  cited  in  note  66,  484;  Gaylord  v.  Gaylord,  48  N.  Car. 

§  2944.  367;  Evars  v.  Kamphaus,  59  Pa.  St. 
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injuries  to  land,"  damages  for  a  breach  of  warranty  as  to  free- 
dom from  encumbrance/^  the  amount  of  compensation  for  land 
taken  under  eminent  domain,"  the  amount  of  purchase  price  to 
be  paid,^*  questions  of  partition  between  cotenants,"  claims  for 
dower,"  or  claims  for  a  trust  fund  invested  in  realty." 

Claims  en  forcible  only  at  equity  may  be  submitted  under  a  com- 
mon-law arbitration."  An  award  which  is  based  on  a  claim  arising 
out  of  an  illegal  transaction  will  not  be  enforced,'"  yet  a  court  has 
refused  to  open  a  general  award  because  an  illegal  item  was  con- 
tained in  it.*^"  Criminal  offenses  against  the  public  may  not  be 
submitted  to  arbitration,"^  but  one  who  has  a  civil  action  for  dam- 
ages may  arbitrate  the  amount  thereof,  even  though  an  indictment 
would  lie  for  the  act  which  caused  the  damage."^  Questions  of 
law  may  be  referred  to  arbitrators,  as  the  construction  of  a  stat- 
ute,*^ the  sufficiency  of  a  pleading,"^  or  the  construction  of  a 
will."' 


379;  Thygerson  v.  Whitbeck,  S  Utah 
406,  16  Pac.  403;  Stewart  v.  Cass, 
16  Vt.  663,  42  Am.  Dec.  534. 

"Parmelee  v.  Allen,  32  Conn.  115; 
Carson  v.  Earlywine,  14  Ind.  256 ; 
Snow  V.  Moses,  53  Maine  546;  Fitch 
V.  Constantine  Hydraulic  Co.,  44 
Mich.  74,  6  N.  W.  91. 

"'Snodgrass  v.   Smith,   13  Ind.  393. 

='-Knoche  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  34  Fed.  471;  Hewitt  v.  Le- 
high &c.  R.  Co.,  57  N.  J.  Eq.  511,  42 
Atl.  325. 

"White  V.  Fox,  29  Conn.  570; 
Weston  V.  Stuart,  11  Maine  326; 
Daw's  Exrs.  v.  Faw,  7  Cranch  (U. 
S.)  171,  3  L.  ed.  305. 

"'Knight  V.  Burton,  6  Mod.  231; 
Johnson  v.  Wilson,  Willes  248;  Cas- 
stevens  v.  Casstevens,  227  111.  547,  81 
N.  E.  709,  118  Am.  St.  291. 

™Cox  V,  Jagger,  2  Cowen  (N.  Y.) 
638,  14  Am.  Dec.  522. 

"  French  v.  Richardson,  S  Cush. 
(Mass.)    450. 

"'Caton  V.  MacTavish,  10  Gill  &  J. 
(Md.)  192;  Olcott  v.  Wood,  14  N. 
Y.  32. 

'™  See  note  31,  §  2942.  Singleton  v. 
Benton,  114  Ga.  548,  40  S.  E.  811,  58 
L.  R.  A.  181  n.  See  note  58  L.  R.  A. 
181-3,  upon  the  effect  of  award  upon 
claim  arising  out  of  illegal  transac- 
tions. Levy  V.  Ross,  T.  U.  P.  Charlt. 


(Ga.)  292;  Singleton  v.  Benton,  114 
Ga.  548,  40  S.  E.  811,  58  L.  R.  A. 
ISln;  Harrington  v.  Brown,  9  Allen 
(Mass.)  579;  Hall  v.  Kimmer,  61 
Mich.  269,  28  N.  W.  96,  1  Am.  St. 
575 ;  Lum  v.  Fauntleroy,  80  Miss.  757, 
32  So.  290,  92  Am.  St.  620;  Hale  v. 
Sharp,  4  Coldw.  (Tenn.)  275.  See 
also,  Hall  v.  Kimmer,  61  Mich.  269, 
28  X.  W.  96,  1  Am.  St.  575. 

"  Wohlenberg  v.  Lageman,  6 
Taunt.  251,  1  E.  C.  L.  600. 

"'Reg.  V.  Hardey,  14  Q.  B.  529,  14 
Jur.  649,  19  L.  J.  Q.  B.  196,  68  E. 
C.  L.  529;  Hungerford  Tp.  v.  Lat- 
timer,  13  Ont.  App.  315 ;  Partridge  v. 
Hood,  120  Mass.  403,  21  Am.  Rep. 
524;  Buckwalter  v.  United  States, 
11  Serg.  &  R.   (Pa.)   193. 

"'Noble  V.  Peebles,  13  Serg.  &  R. 
(Pa.)  319.  See  also,  Reg.  v.  Hardev, 
14  Q.  B.  529,  14  Jur.  649,  19  L.  J.  Q.  B. 
196,  68  E.  C.  L.  529 ;  Baker  v.  Town- 
shend,  7  Taunt.  422,  2  E.  C.  L.  428, 
1  Moo.  C.  P.  120. 

■"Price  V.  Hollis,   1   M.  &.   S,   105. 

"•Mathew  v.  Davis,  1  Dowl.  (N. 
S.)   679. 

"Steff  V.  Andrews,  1  Madd.  (1st 
Am.  ed.)  349.  But  arbitrators  cannot 
decide  a  question  of  law  if  not  clearly 
within  scope  of  submission.  King 
Iron  Bridge  &c.  Co.  v.  St.  Louis,  43 
Fed.  768,  10  L.  R.  A.  826. 
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§  2944.  Who  may  submit  to  arbitration. — The  general 
rule  is  that  the  power  to  submit  to  arbitration  is  coextensive  with 
the  power  to  contract  creating  liability,""  and  generally  speaking, 
one  who  has  no  power  to  release  or  transfer  the  subject-matter 
of  arbitration  may  submit  a  question  concerning  its  release  or 
transfer."  Where  persons  not  parties  to  a  suit,  but  interested  in 
its  subject-matter,  agree  to  submit  the  matter  to  arbitration,  they 
are  bound  by  the  award."*  If  one  acting  in  more  than  one  ca- 
pacity agrees  to  submit,  it  will  be  determined  from  the  terms  of 
the  submission  whether  he  submitted  in  his  individual  or  repre- 
sentative capacity,  he  having  the  right  to  do  either  or  both."" 

As  an  infant  cannot  bind  himself  by  contract,  so  he  cannot 
render  an  award  absolutely  binding  by  entering  into  a  submis- 
sion."* An  attempt  to  submit  an  infant's  cause  of  action  by  par- 
ties acting  in  his  behalf  is  held  absolutely  void.'^  The  general 
rule  is  that  an  adult  cannot  escape  liability  on  an  award  in  favor 
of  an  infant  upon  the  ground  that  the  latter  was  not  bound  by 
the  submission,"  but  the  contrary  is  held  in  some  cases.'''*  An 
infant  may  ratify  the  submission  after  reaching  his  majority,  and 
thus  become  bound  by  the  award.'* 

At  common  law  a  married  woman  could  not  enter  into  a  sub- 

■» Elliott  Ev.  1667;  Dist.  of  Colum-  "Elliott     Ev.,    §     1667;    Jones    v. 

bia  V.  Bailey,  171  U.  S.  161,  43  L.  ed.  Payne,  41   Ga.  23;  Baker  v.   Lovett, 

118,  18  Sup.  Ct.  868.   See  also,  Brown  6  Mass.  78,  4  Am.  Dec.  88;  Millsaps 

V.    Mize,    119   Ala.    10,    24   So.   453;  v.  Estes,   134  N.   Car.  486,  46  S.   E. 

Wilkes  V.  Cotter,  28  Ark.  519;  Webb  988,  137  N.  Car.  535,  SO  S.  E.  227,  70 

V.  Zeller,  70  Ind.  408;   Bean  v.   Far-  L.   R.   A.   170  and  note,   107  Am.   St. 

nam,  6  Pick.   (Mass.)  269;  Handy  v.  496.     In  England,  the  courts  may  au- 

Cobb,  44  Miss.  699;  Brady  v.  Brook-  thorize  a  submission    of    a    pending 

lyn    1  Barb.  (N.  Y.)  584;  McCune  v.  suit  which  will  bind  an  infant.  Dowse 

Lytle,  197  Pa.  St.  404,  47  Atl.  190.  v.  Cox,  3  Bing.  20,   11   E.  C.  L.  20; 

"'Brown  v.  Mize,  119  Ala.  10,  24  So.  Proudfoot  v.  Boyle,  15  M.  &  W.  198; 

453  •  Stahl  V.  Brown,  72  Iowa  720,  32  Allan  v.  O'Neill,  2  Ch.  Chamb.  (Ont.) 

N.  W.  105 ;  Wyatt  v.  Benson,  23  Barb.  22. 

(N    Y)    327-   Dist.   of   Columbia  v.  "Millsaps    v.    Estes,    137.  N.    Car. 

Bailey,  171  U.  S.  161,  43  L.  ed.  118,  535,   SO   S.   E.  227,  70  L.  R.   A.   171 

18  Sup.  Ct.  868.  and  note,  107  Am.  St.  496. 

"'Gunton  v.  Nurse,  5  Moore  C.  P.  '^Godfrey  v.  Wade,  6  Moo.  C.   P. 

259   2  Br   &  B    447 ;  Shultz  v.  Lem-  488,  17  E.  C.  L.  490 ;  Palmer  v.  Davis, 

pert    55  Tex    273.  28   N.   Y.  242;   Chambers   v.   Ker,  6 

™king   V.    Jemison,    33    Ala.    499;  Tex.  Civ.  App.  Z7Z.  24  S.  W.  1118. 

Bennett    v.    Pierce,    28    Conn.    315;  "Britton  v.   Williams'   Devisees,   6 

Munn  V.  Reed,  4  Allen  (Mass.)  431;  Munf.  (Va.)  453. 

Tallman  v.  Tallman,  5  Cush.  (Mass.)  "Stone  v.   Knight,  Noy  93. 
525;  Macon  v.  Crump,  1  Call   (Va.) 
575. 
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mission  that  would  bind  her  to  abide  by  the  award."  Yet  if  she 
joined  in  a  submission,  the  other  party  must  abide  by  an 
award  in  Iier  favor.'"  She  might  join  with  her  husband 
in  a  submission  affecting  her  property,  and  the  husband  be 
bound,  but  no  personal  liability  created  against  her."  She 
may,  it  is  held,  submit  to  arbitration  disputes  concerning 
property  over  which  she  has  the  same  control  as  a  feme 
sole,"  and  as  to  such  property,  even  where  arbitration  statutes 
except  married  women  from  their  provisions,  she  may  make  a 
valid  common-law  submission.'^''  The  husband  may  not  submit 
matters  concerning  the  wife's  separate  estate  and  bind  her,*"  nor 
any  matters  involving  her  interest  in  realty  which  he  cannot 
transfer  or  release,*^  but  he  may  submit  matters  concerning  such 
property  of  hers  as,  by  virtue  of  the  marriage  relation,  he  has 
power  absolutely  to  transfer  or  release.^"  A  submission  regard- 
ing their  joint  property  by  one  cotenant  will  not  bind  the  other,*^ 
unless  he  joins.''*  One  joint  creditor  may  submit  and  the  arbi- 
tration will  bind  him,*'*  but  he  cannot  bind  his  cocreditor  as  to  the 
joint  claim.*"  Neither  may  one  joint  debtor  submit  and  bind  the 
other  debtor ;  yet  it  has  been  held  that  if  he  pays  the  award,  he 
may  compel  the  other  debtor  to  reimburse  him  for  what  was 
justly  paid  to  his  use.*'  Trustees  may  submit  matters  concern- 
ing the  trust  estate,**  but  the  cestui  que  trust  cannot  bind  the 

"Elliott  Ev.,  §   1667;  Fort  v.  Bat-  ™Cobb  v.  Parham,  4  La.  Ann.  148; 

tie,  13  Smed..M,  (Miss.)  133;  Handy  Fort  v.  Battle,  13  Sm.  &  M.   (Miss.) 

V.  Cobb,  44  Miss.  699 ;  Rumsey  v.  Leek,  133  ;    Fortune   v.    Killebrew,  86   Tex. 

S  Wend.   (N.  Y.)  20;  Smith  v.  Bru-  172,  23  S.  W.  976. 

ton,    137    N.    Car.   79,   49    S.    E.   64;  "Miller  v.  Moore,  7  S.  &  R.   (Pa.) 

Crouch  V.  Crouch,  30  Tex.  Civ.  App.  164. 

288,  70  S.  W.  595.  ^Lumlev  v.   Hutton,   1   Rolle  268; 

™In  re  Warner,  2  Dowl.  &  L.  148;  Smith   v.   Ward,    Stvle   351;    Fort   v. 

Great  Western  R.  Co.  v.  Baby,  12  U.  Battle,  13  Sm.  &  IM.  (Miss.)   133. 

C.  Q.  B.   106.  >«  .Mobile    v.    Wood,    95    Fed.    537; 

"Emery  v.   Wase,  5   Ves,   Jr.   846;  Eastman  v.  Burleigh,  2  X.  H.  484. 

Bagley  v.   Humphries,   11   Grant  Ch.  "Smith   v.    Smith,   4   Rand.    (Va.) 

(U.    C.)    118;    Taylor    v.    Smith,   93  95;     Boyd's     Heirs     v.     Magruder's 

Mich.    160,   52   N.   W.   1118;   Fort  v.  Heirs,  2  Rob.    (Va.)    761. 

Battle,  13  Sm.  &  M.   (Miss.)   133.  '"Runyon    v.    Rutherford,    55    W. 

"Hoste  V.   Dalton,   137   Mich.   522,  Va.  436,  47  S.  E.  150. 

100  N.  W.  750;  Smith  v.  Sweeny,  35  ""Onion    v.    Robinson,    15    Vt.    510. 

N.  Y.  291 ;  Montgomery  v.  American  "  Burnell   v.   Minot,   4   Moo.    C.    P. 

Cent.  Ins.  Co.,  108  Wis.  146,  84  N.  W.  340,  16  E.  C.  L.  375. 

175.  "Davies    v.    Ridge,    3    Esp.    101; 

™Hoste  V.   Dalton,   137   Mich.   522,  Clarke    v.    Cordis,   4   Allen    (Mass.) 

100  N.  W.  750.  466;  Brower  v.  Osterhout,  7  Watts  & 
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trustee  by  submission/"  In  general,  a  guardian's  submission  on  be- 
iialf  of  his  ward,  binds  both  him  and  the  ward,^''  and  this  rule  has 
been  applied  in  case  of  the  guardian  of  a  non  compos  mentis."^  But 
the  guardian  may  not  submit  for  his  ward,  where  he  has  submitted 
an  individual  interest  adverse  to  that  of  his  ward.^^  A  guardian 
ad  litem  or  next  friend  can  only  conduct  a  suit  in  court,  and 
cannot  bind  his  ward  by  a  submission  of  the  controversy  to  arbi- 
tration."^  An  executor  may  submit  controversies  to  which  he  in 
his  representative  capacity  is  a  party, "^  but  not  those  to  which  he  is 
a  party  in  both  individual  and  representative  capacities,"^  nor  may 
he  submit  matters  concerning  realty  over  which  he  has  no  con- 
trol."" In  a  few  jurisdictions  statute  prevents  an  executor  or 
administrator  from  binding  the  estate  by  submission  tq  arbitra- 
tion."' At  common  law,  if  an  executor  or  administratof  in  an 
arbitration  recovered  less  than  he  would  have  been  entitled  to 

S.    (Pa.)     344.      But    see    Crum    v.  171  U.  S.  161,  43  L.  ed.  118,  18  Sup. 

Moore's  Admr.,  14  N.  J.  Eq.  436,  82  Ct.  868.     And  see  Jones  v.   Blalock, 

Am.  Dec.  262.  31    Ala.    180 ;    Bennett   v.    Pierce,   28 

^'McDonell   v.    Boulton,    17   U.    C.  Conn.  315;   Lank  v.  Kinder,  4  Har. 

Q.  B.  14.  (Del.)    457;    Lively    v.    Hunter,    130 

'"Strong  V.  Beroujon,  18  Ala.  168;  Ga.  106,  60  S.  E.  264;  In  re  Vida,  1 

Beebe    v.    Trafford,    Kirby     (Conn.)  Hawaii  63;  Overly's  Exr.  v.  Overly's 

215;  Kelley  v.  Adams,  120  Ind.  340;  Devisees,   1    Mete.    (Ky.)    117;   Ken- 

22  N.  E.  317;  Irvine's  Heirs  v.  Crock-  dall  v.  Bates,  35  Maine  357;  Dickey 
ett,  4  Bibb  (Ky.)  437;  Weston  v.  v.  Sleeper,  13  Mass.  244;  Bailey  v. 
Stuart,  11  Maine  626;  Bean  v.  Far-  Dilworth,  10  Sm.  &  M.  (Miss.)  404, 
num,  6  Pick.  (Mass.)  269;  Goleman  48  Am.  Dec.  760;  Crum  v.  Moore's 
V.  Turner,  14  Sm.  &  M.  (Miss.)  Admr.,  14  N.  J.  Eq.  436,  82  Am. 
118;  Weed  v.  Ellis,  3  Caines  (N.  Y.)  Dec.  262;  Wood  v.  Tunnicliff,  74  N. 
253;  Hume  v.  Hume,  3  Pa.  St.  144.  Y.  38;  Childs  v.  Updike,  9  Ohio  St. 
See  Bunnell  v.  Bunnell,  111  Ky.  566,  333;    Christy  v.  Christy,   176   Pa.   St. 

23  Ky.  L.  800,  64  S.  W.  420,  65  S.  W.  421,  35  Atl.  245 ;  Parker  v.  Provi- 
607.     See  note,  89  Am.  St.  291.  dence  &c.  Steamship  Co.,  17  R.  I.  ild, 

"^Hutchins    v.    Johnson,    12    Conn.  22  Atl.  284,  23  Atl.  102,  14  L.  R.  A. 

376   30  Am.  Dec.  622.  414,  33  Am.   St.  869;  Unterrainer  v. 

'^'Poullain  V.    Poullain,   79   Ga.    11,  Seelig,  13  S.  Dak.  148,  82  N.  W.  394; 

4  S.  E.  81;  De  Vaughn  v.  McLeroy,  Powers  v.  Douglass,   53  Vt.  471,  38 

82  Ga   687,  10  S.  E.  211;  Fortune  v.  Am.  Rep.  699;  Nelson  v.  Conwell,  11 

Killebrew,    86    Tex.    172,    23    S.    W.  Grat.  (Va.)  724 ;  Wamsley  v.  Wams- 

976  ley,  26  W.  Va.  45 ;  Wood  v.  Treleven, 

■^Bunnell  v.  Bunnell,   111  Ky.  566,  74  Wis.  577,  43  N.  W.  488. 

64  S    W   420,  65  S.  W.  607;  Fort  v.  °°Koella    v.    McKenzie,    15    Grant 

Battle,    13    Sm.   &   M.    (Miss.)    133;  Ch.    (U.  C.)   331;  Boynton  v.  Boyn- 

Millsaps   V.    Estes,    134   N.   Car.   486,  ton's  Estate,  Itt  Vt.  107. 

46    S     E.   988,    137   N.    Car.   535,   SO  "Bridgham    v.    Prince,    33    Mame 

S.  E.  227,  70  L.  R.  A.  170,  107  Am.  174. 

St.  496  ■  Hannum's  Heirs  v.  Wallace,  "  Reitzell  v.  Miller,  25  111.  67 ;  Clark 

9  Humph.   (Tenn.)   129.     See  note  97  v.  Hogle,  52  111.  427;  Yarborough  v. 

Am    St    1001.  Leggett,    14  Tex.   677;    Callaghan  v. 

^'District    of    Columbia   v.    Bailey,  Grenet,  66  Tex.  236,  18  S.  W.  507. 
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by  action,  or  if  there  was  an  excessive  recovery  against  him,  he 
might  be  liable  to  those  interested  in  the  estate."'  It  may  be  that 
if  the  estate  has  not  sufficient  assets,  the  administrator  or  execu- 
tor will  become  personally  bound."^  After  an  adjudication  in 
bankruptcy,  a  bankrupt  cannot  bind  the  estate  by  submission  to 
arbitration,^  but  a  valid  award  made  before  adjudication  in  bank- 
ruptcy is  valid  against  his  assignee,^  though  a  subsequent  award 
is  not.''  The  power  to  submit  matters  respecting  the  estate  to 
arbitration  is  generally  conferred  on  the  assignee  in  bankruptcy 
by  local  statute.  A  state  may  submit  to  arbitration,*  so  may  pri- 
vate°  and  municipal  or  quasi-municipal  corporations,"  also  sole' 
and  eleemosynary  corporations.^  Whether  a  public  officer  may 
submit  depends  on  his  statutory  powers.'  Any  duly  authorized 
agent  may  submit  and  bind  his  principal,^"  but  it  has  been  held 


"'Overly  v.  Overly,  1  Mete.  (Ky.) 
117;  Bean  v.  Farnam,  6  Pick.  (Mass.) 
269;  Crura  v.  Moore,  14  N.  J.  Eq. 
436,  82  Am.  Dec.  262;  Swicard  v. 
Willson,  2  Mill.  Const.  (S.  Car.)  218; 
Yarborough  v.  Leggett,  14  Tex.  677. 

"  Riddell  V.  Sutton,  S  Bing.  200,  IS 
E.  C.  L.  541 ;  In  re  Joseph,  1  Russ  & 
M.  496;  Tallman  v.  Tallman,  5  Cush. 
(Mass.)  325;  Wood  v.  Tunnicliff,  74 
N.  Y.  38;  Konigmacher  v.  Kimmell, 
1  P.  &  W.  (Pa.)  207,  21  Am.  Dec. 
374. 

^In  re  Milnes,  15  C.  B.  451,  80  E. 
C.  L.  451,  24  L.  J.  C.  P.  29;  In  re 
Ford,  18  Nat.  Bankr.  Reg.  426,  Fed. 
Cas.  No.  4932. 

^Whitacre  v.  Pawlin,  2  Vern.  229. 

'Marsh  v.  Wood,  9  Barn.  &  Cr. 
659,  17  E.  C.  L.  296;  Dod  v.  Her- 
ring, 3  Sim.  143,  1  Russ.  &  M.  153; 
Ex  parte  Kemshead,  1  Rose  149. 

*  State  V.  Ward,  9  Heisk.  (Tenn.) 
100. 

'White  Star  Min.  Co.  v.  Hultberg, 
220  111.  578,  n  N.  E.  327;  Madison 
Ins.  Co.  V.  Griffin,  3  Ind.  277;  Frye- 
burg  Canal  Co.  v.  Frye,  5  Greenl. 
(Maine)  38;  Morville  v.  American 
Tract.  Soc,  123  ^lass.  129,  25  Am. 
Rep.  40 ;  Wood  v.  Auburn  &c.  R.  Co., 
8  N.  Y.  m  Seld.  Notes  (N.  Y.) 
79 ;  Alexandria  Canal  Co.  v.  Swann, 
S  How.   (U.  S.)  83,  12  L.  ed.  60. 

°  Shawneetown  v.  Baker,  85  111.  563 ; 
District  Tp.  v.  Rankin,  70  Iowa  65,  29 
N.    W.    806;    Boston    v.    Brazer,    11 


Mass.  447;  Brady  v.  Brooklyn,  1 
Barb.  (N.  Y.)  584;  Springfield  v. 
Walker,  42  Ohio  St.  543;  Smith  v. 
Wilkinsburg,  172  Pa.  St.  121,  33  Atl. 
371 ;  Remington  v.  Harrison  Coun- 
ty Court,  12  Bush  (Ky.)  148;  Chap- 
line  v.  Overseers  of  Poor,  7  Leigh 
(Va.)  231,  30  Am.  Dec.  504;  Kane  v. 
Fond  du  Lac,  40  Wis.  495.  See  Mc- 
Kennie  v.  Charlottesville  &  A.  R.  Co., 
no  Va.  70,  65  S.  E.  503,  18  Am.  & 
Eng.  Ann.  Cas.  1027  and  note  as 
to  right  of  municipality  to  arbitrate 
a  disputed  claim. 

'Rolle  Abr.  Arb.  268   (A)  3. 

^  Attorney-General  v.  Clements,  T. 
&  R.  58;  Attornev-General  v. 
Hewitt,  9  Ves.  Jr.  232;  Attorney- 
General  V.  Fea,  4  Madd.  274.  See 
Wvatt  V.  Benson,  4  Abb.  Pr.  (X. 
Y.)   182,  23  Barb.  (N.  Y.)  327. 

"Comrs.  of  Public  Works  v.  Daly. 
6  U.  C.  Q.  B.  (Can.)  ZZ;  Hine  v. 
Stephens,  33  Conn.  497,  89  Am.  Dec. 
217;  Mann  v.  Richardson,  66  III.  481; 
M}'ers  V.  Gibson,  147  Ind.  452,  46  N. 
E.  914;  People  v.  Oneida  County,  24 
Hun  (N.  Y.)  413;  Dix  v.  Dumner- 
ston,  19  Vt.  262;  United  States  v. 
Ames,  1  Woodb.  &  M.  (U.  S.)  76, 
Fed.   Cas.   No.   14441. 

^"McDonald  v.  Bond,  195  111.  122, 
62  N.  E.  881 ;  Eastman  v.  Burleigh,  2 
N.  H.  484;  Gibbs  v.  Holcomb,  1 
Wis.  23.  See  also,  Buckland  v.  Con- 
way, 16  Mass.  396;  Memphis  &  C.  R. 
Co.  V.  Scruggs,  50  Miss.  284;  Wood 
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that  his  authority  must  be  express/^  and  that  a  mere  general 
agent  has  not  such  authority/"  nor  one  with  power  to  collect  and 
sue/^  or  settle/*  or  compromise,"  nor  has  a  factor  implied  power 
to  submit  controversies  concerning  sales  or  purchases  made  for 
his  principal."  The  principal  may  by  ratification  make  a  sub- 
mission by  an  agent  binding  on  himself ^^  and  on  the  other  party," 
and  an  appearance  and  taking  part  in  arbitration  proceedings  is 
a  sufficient  ratification."*  Some  cases  hold  that  ratification  must 
be  before  award,""  others  hold  that  ratification  of  the  agent's 
submission  after  award  makes  the  award  binding  on  the  prin- 
cipal."^ The  general  rules  of  agency  apply  to  the  proof  of  au- 
thority on  the  part  of  the  agent  to  make  a  submission,  the  man- 
ner of  his  appointment,  the  manner  of  executing  his  authority, 
and  his  personal  liability.  In  most  jurisdictions  one  partner  may 
not  bind  the  others  by  submitting  partnership  matters  to  arbitra- 
tion,"" for  such  is  no  part  of  the  regular  business  of  an  ordinary 


V.  Auburn  &c.  R.  Co.,  8  N.  Y.  160; 
Houston  Saengerbund  v.  Dunn,  41 
Tex.  Civ.  App.  376,  92  S.  W.  429. 

"Trout  V.  Emmons,  29  111.  433,  81 
Am.  Dec.  326;  Macdonald  v.  Bond, 
195  111.  128,  62  N.  E.  881;  King  v. 
King,  104  La.  420,  29  So.  205;  Mfg. 
&c.  F.  Ins.  Co.  V.  Mullen,  48  Nebr. 
620,  67  N.  W.  445;  McPherson  v. 
Cox,  86  N.  Y.  472. 

"Mobile  V.  Wood,  95  Fed.  537; 
Trout  V.  Emmons,  29  111.  433,  81  Am. 
Dec.  326;  MacDonald  v.  Bond,  195 
111.  128,  62  N.  E.  881. 

"  Scarborough  v.  Reynolds,  12  Ala. 
252. 

"Huber  v.  Zimmerman,  21  Ala. 
488,  56  Am.  Dec.  255;  Allen  v.  Con- 
federate Pub.  Co.,  121  Ga.  m,  49 
S.  E.  782;  Trout  v.  Emmons,  29  111. 
433,  81  Am.  Dec.  326;  Campbell  v. 
Upton,  113  Mass.  dl ;  McPherson  v. 
Cox,  86  N.  Y.  472. 

^  Scarborough  v.  Reynolds,  12  Ala. 
252;  Schoff  v.  Bloomfield,  8  Vt.  472. 

"Ingraham  v.  Whitmore,  75  111. 
24;  Carnochan  v.  Gould,  1  Bailey 
(S.  Car.)    179,  19  Am.  Dec.  668. 

"Perry  v.  Mulligan,  58  Ga.  479; 
Miliken  v.  Coombs,  1  Greenl.  (Maine) 
343,  10  Am.  Dec.  70 ;  Detroit  v.  Jack- 
son, 1  Dougl.  (Mich.)  106;  Memphis 
&  C.  R.  Co.  V.  Scruggs,  50  Miss.  284; 
Isaacs    V.    Beth    Hamedash    Soc,    1 


Hilt.    (N.   Y.)    469,  affd.   19  N.   Y. 
584 ;  Snow  v.  Walker,  42  Tex.  154. 

"Terre  Haute  &c.  R.  Co.  v.  Har- 
ris, 126  Ind.  7,  25  N.  E.  831,  46  Am. 
&  Eng.  R.  Cas.  582 ;  Smith  v.  Sweeny, 
35  N.  Y.  291;  Smith  v.  Morse,  9 
Wall.  (U.  S.)  76,  19  L.  ed.  597. 

"Johnson  v.  Cochran,  81  Ga.  39, 
6  S.  E.  809,  12  Am.  St.  294 ;  Fryeburg 
Canal  Co.  v.  Frye,  5  Greenl.  (Maine) 
38;  Blakely  v.  Graham,  111  Mass.  8; 
Detroit  v.  Jackson,  1  t)oug.  /"Mich.) 
106;  Isaacs  v.  Beth  Hamedash  Soc, 
1  Hilt.  (N.  Y.)  469,  affd.  19  N.  Y. 
584. 

=">  Eastman  v.  Burleigh,  2  N.  H. 
484;  Tillinghast  v.  Gilmore,  17  R. 
I.  413,  22  Atl.  942. 

^Hall  V.  Norwalk  Fire  Ins.  Co., 
57  Conn.  105,  17  Atl.  356;  Perry  v. 
Mulligan,  58  Ga.  479;  Terre  Haute 
&c.  R.  Co.  V.  Harris,  126  Ind.  7,  25 
N.  E.  83,  46  Am.  &  Eng.  R.  Cas.  582; 
Cobb  V.  Parham,  4  La.  Ann.  148; 
Furber  v.  Chamberlain,  29  N.  H.  405^ 
Lowenstein  v.  Mcintosh,  7i]  Barb.  (N. 
Y.)  251;  Smith  v.  Morse,  9  Wall.  (U. 
S.)   76,   19  L.  ed.  597. 

=^Karthaus  v.  Ferrer,  1  Pet.  (U. 
S.)  222,  7  L.  ed.  121.  See  also, 
Fancher  v.  Bibb  Furnace  Co.,  80 
Ala.  481,  2  So.  268;  Jones  v.  Bailey,  S 
Cal.  345;  Horton  v.  Wilde,  8  Gray 
(Mass.)    425;    Davis    v.    Berger,    54 
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copartnership,  nor  can  a  majority  bind  the  other  partners.'"  In 
some  jurisdictions,  however,  one  partner  has  imphed  power  to  sub- 
mit on  behalf  of  the  partnership.^*  One  partner  may  be  authorized 
to  bind  the  others,''^  and  submission  by  one  partner  may  be  ratified 
by  the  others,'^  though  it  has  been  held  not  to  bind  the  other 
party  if  such  ratification  was  made  after  award."  The  partner 
who  submits  partnership  matters  to  arbitration  will  be  bound 
individually,  though  the  other  partners  repudiate  the  submission.'^ 
An  attorney  in  civil  cases  has  implied  power  to  submit  to  arbitra- 
tion his  client's  case,'"  but  such  submission  must  be  made  a  rule 
of  court  and  appear  of  record.^"  Where,  by  the  provisions  of  a 
fire  insurance  policy,  the  loss  is  made  payable  to  the  mortgagee 
as  his  interest  may  appear,  and  arbitration  upon  request  of  either 
party  is  provided  for,  there  is  a  conflict  in  the  cases  as  to  whether 
the  mortgagor  and  insurer  by  arbitration,  without  notice  to  the 
mortgagee,  may  bind  the  latter.**^  Where  an  action  is  pending, 
all  parties  to  the  record  must  join  in  the  submission  in  order  that 


Mich.  652,  20  N.  W.  629;  Walker  v. 
Bean,  34  Minn.  427,  26  N.  W.  232; 
Harrington  v.  Higham,  13  Barb.  (N. 
Y.)  660,  IS  Barb.  (N.  Y.)  524;  Til- 
linghast  v.  Gilmore,  17  R.  I.  413,  22 
Atl.  942;  St.  Martin  v.  Thrasher,  40 
Vt.  460;  Wood  v.  Shepherd,  2  Pat.  & 
H.  (Va.)  442.  And  see  Stead  v.  Salt, 
3  Bing.  101,  11  E.  C.  L.  58;  Steig- 
litz  V.  Egginton,  Holt  N.  P.  141,  3 
E.  C.  L.  63;  French  v.  Weir,  17  U. 
C.  Q.  B.  245;  Woody  v.  Pickard,  8 
Blackf.  (Ind.)  55;  Eastman  v.  Bur- 
leigh, 2  N.  H.  484. 

"^  Stead  V.  Salt,  3  Bing.  101,  11  E. 
C.   L.   58. 

»*Hallack  v.  March,  25  III.  48; 
Southard  v.  Steele,  3  T.  B.  Mon. 
(Ky.)  435;  Wilcox  v.  Singletary, 
Wright  (Ohio)  420;  Gay  v.  Walt- 
man,  89  Pa.  St.  453;  Alexander  v. 
Mulhall,  1  Tex.  Unrep.  Cas.  764. 

"=  Adams  v.  Bankart,  1  C.  M.  & 
R.  681 T  Davis  v.  Berger,  54  Mich.  652, 
20  N.  W.  629 ;  Mackay  v.  Bloodgood, 
9  Johns.   (N.  Y.)   285. 

""Baby  v.  Davenport,  3  U.  C.  Q. 
B.  54;  McArthur  v.  Oliver,  53  Mich. 
299,  305,  19  N.  W.  5. 

=' Tillinghast  v.  Gilmore,  17  R.  I. 
413.  22  Atl.  942. 

==Karthaus   v.    Ferrer,   1    Pet.    (U. 


S.)  222,  7  L.  ed.  121.  See  also, 
Strangford  v.  Green,  2  Mod.  228; 
Jones  V.  Bailey,  5  Cal.  345 ;  Arm- 
strong v.  Robinson,  5  Gill.  &  J.  (Md.) 
412;  Harrington  v.  Higham,  13  Barb. 
(N.  Y.)  660;  Wood  v.  Shepherd,  2 
Patt.  &  H.  (Va.)  442;  Runyon  v. 
Rutherford,  55  W.  Va.  436,  47  S.  E. 
150. 

''McElreath  v.  Middleton,  89  Ga. 
83,  14  S.  E.  906;  Jenkins  v.  Gillespie, 
10  Sm.  &  M.  (Miss.)  31,  48  Am. 
Dec.  732;  Pike  v.  Emerson,  5  N.  H. 
393,  22  Am.  Dec.  468;  Gorham  v. 
Gale,  7  Cow.  (N.  Y.)  739,  17  Am. 
Dec.  549;  Coleman  v.  Grubb,  23  Pa. 
St.  393 ;  Alexandria  Canal  Co.  v. 
Swann,  5  How.  (U.  S.)  83,  12  L.  ed. 
60;  Clark  v.  Randall,  9  Wis.  135,  Id 
Am.  Dec.  252.  See  note  132  Am. 
St.  169,  171,  as  to  authority  of  at- 
torneys to  submit  to  arbitration. 

'"Mitchell  v.  Harris,  2  Ves.  Jr.  129; 
Bates  V.  Visher,  2  Cal.  355 ;  Daniels  v. 
New  London,  58  Conn.  156,  19  Atl. 
573,  7  L.  R.  A.  563;  Jenkins  v,  Gil- 
lespie, 10  Sm.  &  M.  (Miss.)  31;  48 
Am.  Dec.  732 ;  Stokely  v.  Robinson, 
34  Pa.  St.  315;  Markley  v.  Amos,  8 
Rich.  L.   (S.  Car.)   468. 

"^  Cases  holding  mortgagee  not 
bound :       Bergman     v.     Commercial 
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all  shall  be  bound  by  the  award/^  and  in  some  cases  persons  not 
parties  to  the  record  may  join  in  submissions  and  become  bound 
by  the  award.'" 

§  2945.  Requisites  of  submission. — As  was  said  previously, 
a  common-law  submission  need  not  be  in  any  particular  form,  so 
long  as  it  expresses  the  parties'  intention.^*  An  express  agree- 
ment to  abide  by  the  award  is  not  necessary;  such  an  agreement 
is  implied  from  the  fact  of  submission.^^  The  mutual  promises 
of  competent  parties  to  submit  their  controversies  to  arbitration 
are  a  sufficient  consideration  for  each  other.^"  It  was  also  said 
previously  that  an  oral  submission  is  valid  where  an  oral  agree- 
ment between  the  parties  in  the  terms  of  the  award  would  be 
good.'''  The  subject-matter  of  the  submission  must  be  set  out 
with  reasonable  clearness,  but  the  degree  of  certainty  required  in 
pleading  is  not  necessary.^'    It  is  not  necessary  to  state  the  time 


Union  Assur.  Co.,  92  Ky.  494,  13  Ky. 
L.  720,  18  S.  W.  122,  15  L.  R.  A. 
270;  Harrington  v.  Fitchburg  Mut. 
Fire  Ins.  Co.,  124  Mass.  126;  Hall  v. 
Fire  Assn.  of  Philadelphia,  64  N.  H. 
405,  13  Atl.  648;  Browning  v.  Home 
Ins.  Co.,  71  N.  Y.  508,  27  Am.  Rep. 
86;  Bronn  v.  Roger  Williams  Ins.  Co., 
5  R.  I.  394.  Cases  holding  mortgagee 
bound :  Chandos  v.  American  Fire 
Ins.  Co.,  84  Wis.  184,  54  N.  W.  390, 
19  L.  R.  A.  321.  See  also,  Bruns- 
wick Sav.  Inst.  V.  Commercial  Union 
Ins.  Co.,  68  Maine  313,  28  Am.  Rep. 
56;  Martin  v.  Franklin  Fire  Ins.  Co., 
38  N.  J.  L.  140,  20  Am.  Rep.  372; 
Perry  v.  Lorillard  Fire  Ins.  Co.,  61 
N.  Y.  214,  19  Am.  Rep.  272. 

°^  Gregory  v.  Boston  Safe-Deposit 
&c.  Co.,  36  Fed.  408;  Turner  v. 
Stewart,  51  W.  Va.  493,  41  S.  E.  924. 
See  Mobile  v.  Wood,  95  Fed.  537, 
holding  award  entirely  void  because 
persons  whose  rights  were  involved 
were  not  parties  to  submission.  Also 
see  Hoste  v.  Dalton,  137  Mich.  522, 
100  N.  W,  750,  11  Det.  Leg.  N.  392. 

'^  Morgan  v.  Miller,  6  Bing.  N.  Cas. 
168,  37  E.  C.  L.  565;  Hawkins  v. 
Benton,  9  Jur.  110,  2  Dowl.  &  L.  465, 
8  Q.  B.  479,  55  E.  C.  L.  479,  15  L.  J. 
Q.  B.  139. 

^  See  cases  cited  in  note  19,  §  2942. 
Payne  v.  Crawford,  97  Ala.  607,   10 


So.  911,  11  So.  725;  Couch  v.  Har- 
rison, 68  Ark.  580,  60  S.  W.  957; 
Somerset  v.  Ott,  207  Pa.  St.  539,  56 
Atl.  1079. 

==  Couch  v.  Harrison,  68  Ark.  580, 
60  S.  W.  957;  Robinson  v.  Templar 
Lodge  No.  17,  I.  O.  O.  F.,  97  Cal. 
62,  31  Pac.  609;  Bundy  v.  Sabin,  1 
Root  (Conn.)  411;  Evans  v.  Mc- 
Kinsey,  Litt.  Sel.  Cas.  (Ky.)  262; 
Kingsley  v.  Bill,  9  Mass.  198; 
Whitcher  v.  Whitcher,  49  N.  H.  176, 
6  Am.  Rep.  486;  Valentine  v^  Val- 
entine, 2  Barb.  Ch.  (N.  Y.)  430;  Mc- 
Manus  v.  McCulloch,  6  Watts  (Pa.) 
357;  Smith  v.  Morse,  9  Wall.  (U. 
S.)  76,  19  L.  ed.  597;  Stewart  v. 
Cass,  16  Vt.  663,  42  Am.  Dec.  534; 
Pierce  v.  Kirby,  21  Wis.   124. 

'"Wilkes  v.  Cotter,  28  Ark.  519; 
Bell  V.  Casey,  32  Ky.  L.  1180,  108  S. 
W.  261;  Woods  v.  Rice,  4  Mete. 
(Mass.)  81;  Page  v.  Pendergast,  2 
N.  H.  233 ;  Curtis  v.  Gokey,  68  N.  Y. 
300;  Mayo  v.  Gardner,  49  N.  Car. 
359;  Wilcox  v.  Singletary,  Wright 
(Ohio)  420;  McManus  v.  McCulloch, 
6  Watts  (Pa.)  357.  See  also,  Mc- 
Goey  V.  Leamy,  27  Can.  Sup.  Ct.  545. 

"  Notes  21,  22,  23,  24,  §  2942. 

^  Brown  v.  Mize,  119  Ala,  10,  24 
So.  453;  Payne  v.  Crawford,  97  Ala. 
604,  11  So.  725;  Riley  v.  Hicks,  81 
Ga.  265,  7  S.  E.  173 ;  Zook  v.  Spray, 
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within  which  the  award  shall  be  made.'''  In  some  way  the  persons 
to  act  as  arbitrators  should  be  designated,*"  but  not  necessarily 
by  name.*^  The  validity  of  an  agreement  to  arbitrate,  in  the 
courts  of  a  state  other  than  that  in  which  it  was  made,  is  governed 
by  the  laws  of  the  state  where  made.*^  Where  the  submission  is 
under  the  statute,  the  provisions  of  the  statute  must  be  complied 
with  strictly.*^  So  in  some  states  the  arbitrators  must  be  named 
in  the  submission,**  the  party  making  demand  must  make  a  state- 
ment thereof  and  annex  it  to  the  submission,*^  the  submission 
must  be  acknowledged,*"  must  be  under  seal  and  attested,*'  must 
contain  an  agreement  for  judgment  to  be  entered  upon  the 
award,**  must  be  in  writing,*"  must  designate  the  court  of  entry 
of  the  award,^"  or  name  the  parties.'^  Where  nothing  appears 
to  the  contrary,  the  presumption  is  that  the  submission  is  in  the 


38  Iowa  273;  Shackelford  v.  Pur- 
ket,  2  A.  K,  Marsh.  (Ky.)  435,  12 
Am.  Dec.  422;  Bodge  v.  Hull,  58 
:Maine  225 ;  Skillings  v.  Coolidge,  14 
Mass.  43 ;  Heglund  v.  Allen,  30  Minn. 
38,  14  N.  W.  57;  Price  v.  White,  27 
Mo.  275;  Eastman  v.  Burleigh,  2  N. 
H.  484;  Rixford  v.  Nye,  20  Vt.  132. 

""Curtis  V.  Potts,  3  M.  &  S.  145; 
Bent  V.  Erie  Tel.  &c.  Co.,  144  Mass. 
165,  10  N.  E.  778;  French  v.  Shack- 
ford,  5  N.  H.  143;  Rogers  v.  Tatum, 
25  N,  J.  L.  281. 

"  Case  V.  Manufacturers'  Fire  &c. 
Co.,  82  Cal.  263,  21  Pac.  843,  22  Pac. 
1083 ;  Greiss  v.  State  Invest.  &c.  Co., 
98  Cal.  241,  33  Pac.  195. 

"^It  is  sufficient  to  describe  arbi- 
trators by  name  of  office.  Tancred  v. 
Steel  Co.  of  Scotland,  L.  R.  15  App. 
Cas.  125. 

*^  Green  v.  East  Tennessee  &c.  R. 
Co.,  37  Ga.  456 ;  Titus  v.  Scantling,  4 
Blackf,    (Ind.)   89. 

"  See  cases  cited  under  notes  20,  27, 
§  2942. 

"McKnight  v.  McCullough,  21 
Iowa  ill;  Western  Female  Seminary 
V.  Blair,  1  Disney  (Ohio)  370,  12 
Ohio  Dec.  677;  Franklin  Min.  Co.  v. 
Pratt,  101  Mass.  359;  Northwestern 
Guaranty  Loan  Co.  v.  Channell,  S3 
Minn.  269,  55  N.  W.  121 ;  Hill  v.  Tay- 
lor, 15  Wis.  190. 

"Pierce  v.   Pierce,  30  Maine   113; 


Bullard  v.  Coolidge,  3  Mass.  324; 
Smith  V.  Kimball,  1  N.  H.  72;  Wil- 
cox V.  Singletary,  Wright  (Ohio) 
420. 

"Franklin  Min.  Co.  v.  Pratt,  101 
Mass.  359;  Davis  v.  Berger,  54  Mich. 
652,  20  N.  W.  629;  Northwestern 
Guaranty  Loan  Co.  v.  Channell,  53 
Minn.  269,  55  N.  W.  121;  Burkland 
V.  Johnson,  50  Nebr.  858,  70  N.  W. 
388;  Atwood  v.  York,  4  N.  H.  50; 
Smadbeck  v.  Mt,  Vernon,  124  App. 
Div.  (N.  Y.)  515,  109  N.  Y.  S.  70; 
Gessner  v.  Minneapolis  R.  Co.,  15  N. 
Dak.  560,  108  N.  W.  786. 

"Parmelee  v.  Allen,  32  Conn.  115; 
Moody  V.  Nelson,  60  111.  229 ;  Estep  v. 
Larsh,  16  Ind.  82;  Detroit  v.  Jackson, 
1  Doug.  (Mich.)  106;  Hollenback  v. 
Fleming,  6  Hill   (N.  Y.)   303. 

«McKnight  V.  McCullough,  21 
Iowa  111;  Moody  v.  Nelson,  60  111. 
229;  Seaton  v.  Kendall,  171  111.  410, 
49  N.  E.  561 ;  McGunn  v.  Hanlin,  29 
Mich.  476. 

"  See  note  27,  §  2942. 

""Foust  v.  Hastings,  66  Iowa  522. 
24  N.  W.  22;  Kendall  v.  Bates,  35 
Maine  357.  Compare  Woelfel  v. 
Hammer,  159  Pa.  St.  448,  28  Atl. 
147.  Contra,  Seaton  v.  Kendall,  61 
111.  App.  289,  affd.  171  111.  410,  49  N. 
E.  561. 

""Wesson  v.  Newton,  10  Cush. 
(Mass.)    114. 
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prescribed  form."^  It  has  been  held  that  the  statute  should  be 
liberally  construed  and  that  substantial  compliance  is  all  that  is 
necessary,"*^  and  that  the  right  to  object  to  noncompliance  with 
the  statute  may  be  waived."  It  has  also  been  held  that  there  may 
be  a  conditional  submission."' 


§  2946.  Amendment  of  submission. — The  parties  may 
amend  or  modify  a  submission  at  any  time  before  the  award  is 
made."*"  The  terms  of  a  written  submission  may  be  amended  by 
parol. °^  If  the  submission  is  under  the  statute,  any  amendment 
must  comply  with  the  original  requirements,  in  order  that 
judgment  may  be  entered  on  the  award.°*  The  court  cannot  alter 
a  submission  made  a  rule  of  court,  without  the  consent  of  the 
parties,^"  except  in  so  far  as  to  add  something,  to  which  in  effect, 
the  parties  agreed.""  By  consent  of  both  parties,  the  arbitrators 
may  be  changed."^  One  party  alone  has  no  right  to  change 
them."^  Where  there  is  a  rule  of  court,  the  court  may  not  change 
the  arbitrators  without  the  parties'  consent.""  Where  one  arbitra- 


"' Brown  v.  Mize,  119  Ala.  10,  24 
So.  453. 

"^  Tuskaloosa  Bridge  Co.  v.  Jem- 
ison,  33  Ala.  476. 

"Hamon  v.  Jennings,  22  Maine 
240. 

""Merritt  v.  Thompson,  27  N.  Y. 
225. 

"Shockley's  Admr.  v.  Glasford,  6 
Dana  (Ky.)  9;  Nashua  &  L.  R.  Corp. 
V.  Boston  &  L.  R.  Corp.,  157  Mass. 
268,  31  N.  E.  1060;  Doane  College  v. 
Lanham,  26  Nebr.  421,  42  N.  W.  405 ; 
George  v.  Farr,  46  N,  H.  171;  Free- 
man V.  Adams,  9  Johns.  (N.  Y.)  115; 
Graham  v.  Graham,  9  Pa.  St.  254,  49 
Am.  Dec.  557;  Woods  v.  Page,  37 
Vt.  252;  Manlove  v.  Thrift,  5  Munf. 
(Va.)  493;  Wilkinson  v.  Prichard, 
145  Iowa  65,  123  N.  W.  964,  Ann.  Cas. 
1912A.  1259. 

"Nashua  &c.  R.  Corp.  v.  Boston 
&c.  R.  Corp.,  157  Mass.  268,  31  N.  E. 
1060 ;  French  v.  New,  28  N.  Y.  147,  2 
Abb.  Dec.  (N.  Y.)  209;  Graham  v. 
Graham,  9  Pa.  St.  254,  49  Am.  Dec. 
557  (modification  by  parol  of  sub- 
mission by  specialty)  ;  Woods  v. 
Page,  37  Vt.  252.  See  cases  cited  in 
previous  note. 

"Wilkinson  v.  Prichard,  145    Iowa 


65,  123  N.  W.  964,  Ann.  Cas.  1912A, 
1259;  Burghardt  v.  Owen,  13  Gray 
(Mass.)  300;  Franklin  Min.  Co.  v. 
Pratt,  101  Mass.  359;  Lazell  v. 
Houghton,  32  Vt.  579. 

""Rawtree  v.  King,  5  Moo.  C.  P. 
167,  16  E.  C.  L.  391 ;  Smurthwaite  v. 
Richardson,  IS  C.  B.  (N.  S.)  463, 
109  E.  C.  L.  463 ;  Hickernell  v.  First 
Nat.  Bank,  62  Pa.  St.  146;  Lazell  v. 
Houghton,  32  Vt.  579;  Rice  v.  Clark, 
8  Vt.  109. 

"Evans  v.  Senor,  5  Taunt. 662, 
1  E.  C.  L.  340;  Vanderbyl  v.  Mc- 
Kenna,  L.  R.  3  C.  P.  252;  Morel  v. 
Byrne,  28  L.  T.  627;  Thompsett  v. 
Bowyer,  9  C.  B.  (N.  S.)  284,  30 
L.  J.  C.  P.  1,  99  E.  C.  L.  284. 

"^  Snodgrass  v.  Armbrester,  90  Ala. 
493,  7  So.  840;  Browning  v.  Mc- 
Manus,  1  Whart.  (Pa.)  177;  Cooley 
v.  Dill,  1  Swan.  (Tenn.)  313;  Man- 
love  V.  Thrift,  5  Munf.  (Va.)  493. 
See  Woodbury  v.  Proctor,  9  Gray 
(Mass.)  18;  McClure  v.  Gulick,  17  N. 
J.  L.  340. 

"'McCawley  v.  Brown,  12  B.  Men. 
(Ky.)   132. 

'=  Smith  v.  Warner,  14  Mich.  152; 
Girard  v.  Hutchinson,  2  Serg,  &  R. 
(Pa.)    188;   Hills  v.  Home  Ins.   Co., 
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tor  does  not  act,  the  others  have  no  general  power  to  appoint  an- 
other in  his  place,  but  the  substitution  of  arbitrators  may  be  pro- 
vided for  in  the  original  submission."*  The  time  within  which 
the  award  is  to  be  rendered  may  be  extended."^  Such  extension 
may  be  by  parol  where  the  submission  was  under  seal,""  or  an 
agreement  to  extend  the  time  may  be  implied  from  the  parties 
proceeding  with  the  arbitration  after  the  time  set  for  rendering 
the  award. "^  Arbitrators  have  no  general  power  to  extend  the 
time,"^  but  may  be  given  express  power,""  which,  however,  must 
be  exercised  before  the  former  time  limit  has  expired,'"  and  a 
direction  as  to  the  manner  of  extension  must  be  complied  with.'^ 
If  there  is  an  extension,  the  award  must  be  made  within  the  ex- 
tended time,  unless  there  is  a  further  extension.''^  It  has  been 
held  that  where  there  was  an  extension  "until"  a  certain  day,  an 
award  made  on  that  day  was  valid." 

§  2947.  Revocation  of  submission. — The  general  rule  is 
that  a  common-law  submission  may  be  revoked  by  either  party  at 
any  time  before  award.'*     This  has  been  held  even  where  the 


129  Mass.  345;  Wilson  v.  Cross,  7 
Watts   (Pa.)   49S. 

"Binsse  v.  Wood,  47  Barb.  (N. 
Y.)  624,  affd.  Z1  N.  Y.  526. 

"''Buntain  V.  Curtis,  27  111.  374.  See 
cases  cited  in  note  49,  §  2952. 

■"Stephens  v.  Lowe,  9  Bing.  32,  23 
E.  C.  L.  473 ;  Hill  v.  Taylor,  15  Wis. 
190. 

='  In  re  Hick,  8  Taunt.  694,  4  E.  C. 
L.  340;  Matthews  v.  Miller,  25  W. 
Va.  817. 

■«  Mason  v.  Wallis,  10  Barn.  &  Cr. 
107,  21  E.  C.  L.  107;  Denton  v. 
Strong,  L.  R.  9  Q.  B.  117;  Lazell  v. 
Houghton,  32  Vt.  579. 

°°  See  cases  cited  in  note  49,  ch.  3. 
Kirk  V.  Unwin,  6  Exch.  908;  Burley 
V.  Stephens,  1  M.  &  W.  156;  Leggett 
V.  Finlay,  6  Bing.  255,  19  E.  C.  L. 
122;   Pavne  v.  Deakle,   1  Taunt.  509. 

"Good  V.  Wilks,  cited  in  Tidd's 
Practice  (4th  Am.  ed.)  827;  Denton 
V.  Strong,  L.  R.  9  Q.  B.  117. 

"  Leggett  V.  Finlay,  6  Bing.  255, 
19  E.  C.  L.  122;  Holmes  v.  Taylor, 
33  Nova  Scotia  415;  Mason  v.  Wal- 
lis, 10  Barn.  &  Cr.  107,  21  E.  C.  L. 
54. 


"  See  note  4,  §  2962. 

"  See  cases  cited  in  §  2962,  note  6, 
et  seq.  Kerr  v.  Jeston,  1  Dowl.  (N. 
S.)  538;  Knox  v.  Simmonds,  3  Bro. 
C.  Ch.  358. 

"Cogswell  V.  Cogswell  (Wash.), 
126  Pac.  431;  Elliott  Ev.,  §  1686; 
Home  Fire  Ins.  Co.  v.  Kennedy,  47 
Nebr.  138,  66  N.  W.  278,  53  Am.  St. 
521 ;  Pizzini  v.  Hutchins,  70  Misc. 
(N.  Y.)  94,  127  N.  Y.  S.  1043;  Will- 
iams V.  Branning  Mfg.  Co.,  153  N. 
Car.  7,  68  S.  E.  902,  31  L.  R.  A.  (N. 
S.)  679n,  138  Am.  St.  637n,  21  Am.  & 
Eng.  Ann.  Cas.  954  and  note ;  Yost  v. 
McKee,  179  Pa.  381,  36  Atl.  317,  57 
Am.  St.  604;  McKenna  v.  Lvle,  155 
Pa.  599,  26  Atl.  777,  35  Am.  St.  910; 
Key  V.  Norrod,  124  Tenn.  146,  136  S. 
W.  991.  See  note  138  Am.  St.  640-649, 
on  Revocation  of  Agreements  to  Ar- 
bitrate, reviewing  many  cases.  Sid- 
linger  V.  Kerkow,  82  Cal.  42,  22  Pac. 
932;  Randel  v.  Chesapeake  &  D. 
Canal  Co.,  1  Har.  (Del.)  233;  Mem- 
phis Trust  Co.  V.  Brown-Ketcham 
Iron  Works,  166  Fed.  398,  93  C  C. 
A.  162;  Parsons  v.  Arabos,  121  Ga. 
98,  48  S.  E.  696;  Heritage  v.  State, 
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submission  was  under  seal/''  or  there  was  an  action  pending  when 
the  submission  was  made,'"  or  the  submission  provided  that  it 
might  be  made  a  rule  of  court,"  or  was  under  the  judge's  order,'' 
or  provided  for  an  ex  parte  proceeding  if  one  party  did  not  ap- 
pear,'°  or  even,  sometimes,  when  one  party  received  a  considera- 
tion,^" or  when  it  was  agreed  that  if  one  party  failed  to  appoint 
an  arbitrator,  the  other  might  act  for  him/^  It  is  usually  held 
that  even  an  express  agreement  that  the  submission  is  irrevocable 
does  not  prevent  revocation/^  The  general  rule  is  that  if  made 
a  rule  of  court,  a  submission  is  not  revocable  by  one  party/'    The 


43  Ind.  App.  S95,  88  N.  E.  114;  Har- 
rison V.  Hartford  F.  Ins.  Co.,  112 
Iowa  n,  83  N.  W.  820;  Peter's 
Admr.  v.  Craig,  6  Dana  (Ky.)  307; 
Gregory  v.  Pike,  94  Maine  27,  46 
Atl.  793;  Boston  &c.  R.  Corp.  v. 
Nashua  &c.  R.  Corp.,  139  Mass.  463, 
31  N.  E.  751 ;  Chippewa  Lumber  Co. 
V.  Phenix  Ins.  Co.,  80  Mich.  116,  44 
N.  W.  loss ;  Minneapolis  &  St.  Louis 
R.  Co.  V.  Cooper,  S9  Minn.  290,  61 
N.  W.  143 ;  Jones  v.  Harris,  59  Miss. 
214;  Donnell  v.  Lee,  58  Mo.  App.  288; 
Butler  V.  Greene,  49  Nebr.  280,  68 
N.  W.  496;  Dinsmore  v.  Hanson,  48 
N.  H.  413;  Knaus  v.  Jenkins,  40  N. 
J.  L.  288,  29  Am.  Rep.  237;  People 
V.  Nash,  111  N.  Y.  310,  18  N.  E.  630, 
2  L.  R.  A.  180n,  7  Am.  St.  747 ;  Nor- 
fleet  V.  Southall,  7  N.  Car.  189; 
Zehner  v.  Lehigh  Coal  Co.,  187 
Pa.  St.  487,  41  Atl.  464,  67 
Am.  St.  586,  43  Wkly.  Notes  Cas. 
147;  Sherman  v.  Cobb,  IS  R.  I.  570, 
10  Atl  591;  Bishop  v.  Valley  Falls 
Mfg.  Co.,  78  S.  Car.  312,  58  S.  E. 
939;  Rogers'  Heirs  v.  Nail,  6  Humph. 
(Tenn.)  29;  Sartwell  v.  Sowles,  72 
Vt.  270,  48  Atl.  11,  82  Am.  St.  943; 
Rison  V.  Moon,  91  Va.  384,  22  S.  E. 
165 ;  Riley  v.  Jarvis,  43  W.  Va.  43,  26 
S.  E.  Zdd.  See  also,  King  v.  Joseph, 
5  Taunt.  452,  1  E.  C.  L.  236, 

'"Jones  V.  Harris,  59  Miss.  214; 
Allen  V.  Watson,  16  Johns.  (N.  Y.) 
205;  Aspinwall  v.  Tousey,  2  Tyler 
(Vt.)  328.    But  see  post  note  99. 

™  But  see  post,  note  99 ;  Green  v. 
Pole,  6  Bing.  443,  19  E.  C.  L.  203.  _ 

"Johnson  v.  Andress,  5  Phila. 
(Pa.)  8,  19  Leg.  Int.  (Pa.)  i1 ; 
Keavy  v.   Shisler,  8  Phila.    (Pa.)    54. 

™  Green  v,  Pole,  6  Bing.  443,  19  E. 


C.  L.  203;  Clapman  v.  Highara,  1 
Bing.  87,  8  E.  C.  L.  415. 

"Boston  &c.  R.  Corp.  v.  Nashua 
&c.  R.  Corp.,  139  Mass.  463,  31  N.  E. 
751. 

*"  Jones  V.  Harris,  59  Miss.  214; 
People  V.  Nash,  111  N.  Y.  310,  18  N. 
E.  630,  2  L.  R.  A.  180n,  7  Am.  St. 
747.  See  Lewis's  Appeal,  91  Pa.  St. 
359,  and  Haley  v.  Bellamy,  137  Mass. 
357.  It  is  held  that,  when  founded 
on  a  valuable  consideration,  an  agree- 
ment to  arbitrate  is  irrevocable,  in 
the  cases  of  Guild  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  57  Kans.  70,  45  Pac.  82, 
57  Am.  St.  312,  and  Zehner  v.  Le- 
high Coal  &c.  Co.,  187  Pa.  St.  487, 
4  Atl.  464,  a  Am.  St.  586. 

'^  Dickson  Mfg.  Co.  v.  American 
Locomotive  Co.,  119  Fed.  488;  note 
138  Am.  St.  643. 

'^  Dickson  Mfg.  Co.  v.  American 
Locomotive  Co.,  119  Fed.  488;  Heri- 
tage V.  State,  43  Ind.  App.  S9S,  88 
N.  E.  114;  People  v.  Nash,  111  N.  Y, 
310,  18  N.  E.  630,  2  L.  R.  A.  180n,  7 
Am.  St.  747;  Power  v.  Power,  7 
Watts  (Pa.)  205;  McKenna  v.  Lyle, 
155  Pa.  St.  599,  26  Atl.  m,  35  Am. 
St.  910;  Toby  v.  Bristol,  3  Story  (U. 
S.)  800,  Fed.  Cas.  No.  14065;  Sart- 
well V.  Sowles,  72  Vt.  270,  48  Atl.  11, 
82  Am.  St.  943. 

»^Bray  v.  English,  1  Conn.  498; 
Poppers  V.  Knight,  69  111.  App.  578; 
Bash  V.  Christian,  11  Ind.  290,  84 
Ind.  180;  Cumberland  v.  N.  Yar- 
mouth, 4  Maine  459 ;  Phillips  v.  Ship- 
ley, 1  Bland  (Md.)  516;  Haskell  v. 
Whitney,  12  Mass.  47;  Dexter  v. 
Young,  40  N.  H.  130;  Bickham  v. 
Denny,  1  N.  J.  L.  12;  Tyson  v.  Rob- 
inson, 25   N.   Car.  333;   Lewis's  Ap- 
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court,  however,  may  for  sufficient  cause  grant  leave  to  revoke 
the  submission,*'*  as  for  instance  where  an  arbitrator  refuses  to 
act,*^  is  making  a  mistake  of  law,*"  persists  in  considering  mat- 
ters outside  the  submission,"  where  the  arbitrator  is  corrupted,*' 
where  an  umpire  was  chosen  by  lot,*®  or  a  party  has  become  bank- 
rupt.°*  The  court  may  not  grant  leave  to  revoke  after  award." 
Neither  may  one  of  the  parties  revoke  after  award  is  made."^ 
Where  a  submission  has  been  wrongfully  revoked,  the  injured 
party  has  an  action  for  damages  for  breach  of  the  agreement  to 
submit,  or  upon  the  submission  bond.^^  Revocation  must  be  made 
by  a  party  or  his  authorized  agent.'*  The  general  rule  is  that  where 
several  have  joined  as  parties  on  one  side,  any  one  of  them  may  re- 


peal, 91  Pa.  St.  359;  Turner  v.  Stew- 
art, 51  W.  Va.  493,  41  S.  E.  924.  See 
also,  Zehner  v.  Lehigh  Coal  &c.  Co., 
187  Pa.  487,  41  Atl.  464,  67  Am.  St. 
586.  Contra,  Rouse  v.  Meier,  L.  R. 
6  C.  P.  212;  Haggett  v.  Welsh,  1 
Sim.  134.  See  Shawhan  v.  Baker 
(:\Io.),  ISO  S.  W.  1096. 

"  Faviell  v.  Eastern  Counties  R. 
Co.,  2  Exch.  344;  Great  Western  R. 
Co.  V.  Miller,  12  U.  C.  Q.  B.  654;  In 
re  Woodcroft,  9  Dowl.  538;  Scott  v. 
Van  Sandau,  1  Q.  B.  102,  41  E.  C. 
L.  456;  Dexter  v.  Young,  40  N.  H. 
130. 

■"Cooper  V.  Shuttleworth,  25  L.  J. 
Exch.  114. 

"East  &  West  India  Dock  Co.  v. 
Kirk,  L.  R.  12  App.  Cas.  738. 

"  Faviell  v.  Eastern  Counties  R. 
Co.,  2   Exch.  344. 

"  Drew  V.  Leburn,  2  Macq.  H.  L.  1 

"  European  &c.  Steam  Shipping  Co. 
V.  Crosshey,  8  C.  B.  (N.  S.)  397,  98 
E    C    L    397 

'"  Gaffney  v.  Killen,  12  Ir.  C.  L.  ap- 
pendix,  p.  XXV. 

"  Phipps  V.  Ingram,  3  Dowl.  669. 

'"California  Academy  of  Sciences 
V.  Fletcher,  99  Cal.  207,  33  Pac.  855; 
Toledo  Steamship  Co.  v.  Zenith 
Transp.  Co.,  184  Fed.  391,  106  C.  C. 
A.  501;  Dilks  v.  Hammond,  86  Ind. 
563;  Coon  v.  Allen,  156  Mass.  113, 
30  N.  E.  83;  Connecticut  Fire  Ins. 
Co.  V.  O'Fallon,  49  Nebr.  740,  69  N. 
W.  118;  Clement  v.  Hadlock,  13  N.  H. 
185 ;  Williams  v.  Branning  Mfg.  Co., 
153  N.  Car.  7,  68  S.  E.  902,  31  L.  R. 
A.    (N.   S.)    679n,   138  Am.   St.   637 


and  note,  2  Am.  &  Eng.  Ann.  Cases 
954  and  note;  McCune  v.  Lytle,  197 
Pa.  St.  404,  47  Atl.  190;  Tobey  v. 
Bristol,  3  Story  (U.  S.)  800,  Fed. 
Cas.  No.  14065;  Marsh  v.  Packer,  20 
Vt.  198;  Levy  v.  Scottish  Union  &c. 
Ins.  Co.,  58  W.  Va.  546,  52  S.  E. 
449. 

*"  California  Academy  of  Sciences 
V.  Fletcher,  99  Cal.  207,  33  Pac.  855 ; 
Rowley  v.  Young,  3  Day  (Conn.) 
118;  Cherrv  v.  Smith,  51  Ga.  558; 
Paulsen  v.  Manske,  126  111.  72,  18  N. 
E.  275,  9  Am.  St.  S32n;  Harrison  v. 
Hartford  Fire  Ins.  Co.,  112  Iowa  77, 
83  N.  W.  820;  Call  v.  Hagar,  69 
Maine  521;  Pond  v.  Harris,  113  Mass. 
114;  Coon  v.  Allen,  156  Mass.  113, 
30  N.  E..83;  Donnell  v.  Lee,  58  Mo. 
App.  288;  Home  Fire  Ins.  Co.  v. 
Kennedy,  47  Nebr.  138,  66  N.  W.  278, 
53  Am.  St.  521;  Blaisdell  v.  Blais- 
dell,  14  N.  H.  78;  People  v.  Nash,  111 
N.  Y.  310,  18  N.  E.  630,  19  N.  Y.  St. 
75,  2  L.  R.  A.  180n,  7  Am.  St.  747; 
Miller  v.  Junction  Canal  Co.,  S3 
Barb.  (N.  Y.)  590,  affd.  41  N.  Y. 
98;  Wood  v.  Lafayette,  46  N.  Y.  484; 
Mentz  V.  Armenia  Fire  Ins.  Co.,  79 
Pa.  St.  478,  21  Am.  Rep.  80;  Tobev 
V.  Bristol,  3  Story  (U.  S.)  800,  Fed. 
Cas.  No.  14065 ;  Hawley  v.  Hodge,  7 
Vt.  237.  See  cases  cited  in  notes 
7,  §  2941,  and  38,  §  2949. 

"Note  138  Am.  St.  646.  Parker 
V.  Lees,  2  Keble  79 ;  Madison  Ins.  Co. 
V.  Griffin,  3  Ind.  277 ;  Richards  v.  At- 
tleborough  Nat.  Bank,  148  Mass.  187, 
19  N.  E.  353,  1  L.  R.  A.  781. 
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voke  the  submission.®'  In  some  states  submissions  under  the  stat- 
ute are  irrevocable.""  Revocations  may  be  express,  revocations  in 
fact,  or  implied  in  law."  A  revocation  in  fact  must  be  of  equal 
dignity  with  the  submission."*  If  the  submission  is  under  seal, 
it  can  only  be  revoked  by  an  instrument  under  seal  f^  if  in  writ- 
ing, it  must  be  revoked  in  writing.^  A  parol  submission  may-  be 
revoked  orally,^  and  one  who  attempts  to  revoke  a  written  sub- 
mission by  parol,  when  sued  for  daanages,  is  estopped  from  de- 
fending on  the  ground  that  the  revocation  should  have  been  in 
writing.^  A  revocation  to  be  effectual  must  be  clear  and  uncon- 
ditional.* It  has  been  held  that  notice  must  be  given  to  the  arbi- 
trators before  the  award  is  made  to  make  the  revocation  effec- 
tual.'' A  revocation  implied  by  law  arises  when  some  event  nec- 
essarily puts  an  end  to  the  business  before  the  arbitrators." 
Among  such  events  are  the  death  of  an  arbitrator,^  or  his  refusal 
to  act,^  or  the  death  before  award  of  a  party  to  a  common-law 


"3  Vin  Abr.  Authority  H.  1,  2,  p. 
433;  RoUe  Abr.,  Authority  D  1,  2,  p, 
331;  Hatheway  v.  Cliff,  7  N.  Bruns. 
267;  Brown  v.  Leavitt,  26  Maine  251; 
contra,  Robertson  v.  McNiel,  12 
Wend.    (N.  Y.)    578. 

'^  Rouse  V.  Meier,  L.  R.  6  C.  P.  212 
Bash  V.  Christian,  84  Ind.  180; 
Harrison  v.  Hartford  Fire  Ins. 
Co.,  112  Iowa  77,  83  N.  W.  820;  Peo- 
ple V.  Nash,  111  N.  Y.  310,  18  N.  E. 
630,  2  L.  R.  A.  180n,  7  Am.  St.  747; 
Carey  v.  Montgomery  County,  19 
Ohio  245 ;  Rilev  v.  Jarvis,  43  W.  Va. 
43,  26  S.  E.  366. 

°' Williams  v.  Branning  Mfg.  Co., 
153  N.  Car.  7,  68  S.  E.  902,  31  L.  R. 
A.  (N.  S.)  679n,  138  Am.  St.  637  and 
note,  21  Am.  &  Eng.  Ann.  Cas.  954 
and  note;  Sutton  v.  Tyrrell,  10  Vt.  91. 
See  note,  138  Am.  St.  646. 

"'Shroyer  v.  Bash,  57  Ind.  349; 
Mullins  V.  Arnold,  4  Sneed  (Tenn.) 
262. 

■^Shroyer  v.  Bash,  57  Ind.  349; 
Brown  v,  Leavitt,  26  Maine  251; 
Wallis  V.  Carpenter,  13  Allen  (Mass.) 
19 ;  Van  Antwerp  v.  Stewart,  8  Johns. 
CN.  Y.)  125;  Home  v.  Welsh,  35 
Pa.  Super.  Ct.  569;  Evans  v.  Cheek, 
3  Havn.  CTenn.)  42:  Sutton  v.  Tyr- 
rell 10  Vt,  91 ;  McFarlane  v.  Cush- 
man,  21  Wis.  401. 


^Shroyer  v.  Bash,  57  Ind.  349; 
Mand  v.  Patterson,  19  Ind.  App.  619, 
49  N.  E.  974;  Sutton  v.  Tyrrell,  10 
Vt.  91. 

=  Sutton  V.  Tyrrell,  10  Vt.  91. 

'  Hawley  v.  Hodge,  7  Vt.  237. 

*Steeve  v.  Brownell,  113  111.  415; 
Ck>odwine  v.  Miller,  32  Ind.  419; 
Brown  v.  Leavitt,  26  Maine  251 ;  Bos- 
ton &  L.  R.  Corp.  v.  Nashua  &c.  R. 
Corp.,  139  Mass.  463,  31  N.  E.  751; 
Frets  v.  Frets,  1  Cowen  (N.  Y.) 
335 ;  Keyes  v.  Fulton,  42  Vt.  159. 

"Williams  v.  Branning  Mfg.  Co., 
153  N.  Car.  7,  68  S.  E.  902,  31  L.  R. 
A.  (N.  S.)  679n,  138  Am.  St.  637n, 
21  Am.  &  Eng.  Ann.  Cases,  954  and 
note ;  Vynior's  Case,  8  Coke  162 ; 
Frets  V.  Frets,  1  Cow.  (N.  Y.)  335; 
Buckwalter  v.  Russell,  119  Pa.  St. 
495,  13  Atl.  310;  McGheehen  v.  Duf- 
field,  5  Pa.  St.  497. 

"Sutton  V.  Tyrrell,  10  Vt.  91.  See 
note,  138  Am.  St.  646. 

'  Harper  v.  Abrahams,  4  Moore  C. 
P.  3,  16  E.  C.  L.  353;  Dinsmore  v. 
Hanson,  48  N.  H.  413;  Wolf  v.  Au- 
gustine, 181  Pa.  St.  576,  37  Atl.  574; 
Sutton  v.  Tyrrell,  10  Vt.  91.  See  138 
Am.  St.  647,  note. 

=  Parsons  v,  Ambos,  121  Ga.  98,  48 
S.  E.  696;  Chapman  v.  Seccomb,  36 
Maine  102;  Donnell  v.  Lee,  58  Mo. 
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submission.®  But  where  the  award  is  to  be  made  a  rule  of  court, 
the  American  rule  is  that  the  submission  is  not  revoked  by  the 
death  of  a  party,  if  the  cause  of  action  survives."  Death  of  a 
party  after  award  does  not  affect  the  award."  As  to  whether 
the  death  of  one  of  several  parties  on  one  side  revokes  the  award, 
there  is  uncertainty.^^  A  provision  in  a  submission  that  death  of 
a  party  shall  not  work  a  revocation  is  valid.  ^^  At  common  law 
the  marriage  of  a  feme  sole,  party  to  a  submission,  worked  a  re- 
vocation.^"' It  has  been  held  that  the  conveyance  to  another  of 
the  subject-matter  of  a  submission  works  a  revocation.^^  The 
bankruptcy  of  one  party  in  itself  does  not  revoke  the  submis- 
sion," but  is  a  ground  for  revocation  by  the  other  party."  It  is 
generally  held  that  the  institution  of  a  suit  upon  the  same  sub- 
ject-matter submitted  to  arbitration  impliedly  revokes  the  submis- 
sion.^^    The  wrongful  revocation  of  a  submission  gives  to  the 

App.  288;  Kimball  v.  Gilman,  60  N.  "Andrews  v.  Palmer,  4  B.  &  Aid. 

H.   54.      See   Relyea    v.   Ramsay,    2  250,    6    E.    C.    L.    471;    Charnley    v. 

Wend.    (N.   Y.)    602.  Winstanley,    5    East   266;    Marseilles 

"Cooper  V.   Johnson,  2  B.  &  Aid.  v.  Kenton,  17  Pa.  St.  238;  Sutton  v. 

394,    20    Rev.    Rep,    483;    Gregory   v.  Tyrrell,    10    Vt.    91.      See    note,    138 

Boston  Safe-Deposit  &  Trust  Co.,  36  Am.  St.  647. 

Fed.  408;  Parsons  v.  Ambos,  121  Ga.  "  Calapooia    Lumber    Co.    v.    Rice, 

98,   48   S.   E.   696;    Citizens'   Ins,   Co.  58  Ore,  303,  112  Pac,  530, 

V,    Coit,   12  Ind,   App,   161,  39  N.   E.  "Andrews  v.  Palmer,  4  B.  &  Aid. 

766;  Mooers  v.  Allen,  35  Maine  276,  250,  6  E.  C.  L.  471;  Snook  v,  Hellyer, 

58  Am,  Dec,  700 ;  Whitfield  v.  Whit-  2  Chit.  43,  18  E.  C.  L,  493 :  Hobbs  v. 

field,  30  N.  Car,  163,  47  Am,  Dec.  350 ;  Ferrars,  8  Dowl,  779,  4  Jur.  825. 

Bailey  v,   Stewart,  3  W.  &  S,    (Pa,)  "  j\Iarsh  v.  Wood,  9  B.  &  C.  659, 

560,  39  Am.  Dec.  SO.     See  note  138  17  E,  C.  L.  468. 

Am.  St.  646.  "  Paulsen   v,    Manske,    126   111.    72, 

"  Bacon     v.     Crandon,     15     Pick.  18  N.  E.  275,  9  Am,  St.  532,  affg.  24 

(Mass.)    79;    Ruston  v.   Dunwoody's  111,   App,  95.     See  note   138  Am,   St.' 

Admrs,,    1   Bin,    (Pa.)    42;   Moore  v.  648.    Paulsen  v,  Manske,  24  111,  .\pp, 

Webb,  6  Heisk.  (Tenn.)  301 ;  Wheat-  95,  afifd,   126  111,  72,  18  N,  E,  275,  9 

ley  V,  Martin's  Admr,,  6  Leigh   (Va,)  Am,  St,  532;  Peters  v.  Craig,  6  Dana 

62,     The  contrary  rule  holds  in  Eng-  (Ky,)     307;     Nurney     v.     Fireman's 

land.      Cooper    v,    Johnson,    2    B.  &  Fund  Ins.  Co.,  63  Mich,  633,  30  N.  W. 

Aid,  394.  350,  6  Am,   St,  338;  Kimball  v,   Gil- 

"  Bash   V.    Christian,  77   Ind,   290;  man,  60  N.  H,  54;  Commercial  Union 

Baker     v.     Crockett,     Hard.     (Ky.)  Assur.   Co,   v.   Hacking,    115   Pa.   St, 

(2d  ed,)  396,  407,  8  Atl.  589,  2  Am,  St.  562,  Contra, 

''  Edmunds  v.  Cox,  2  Chit,  432,  18  Knaus  v.  Jenkins,  40  N,  J.  L,  288,  29 

E.  C,  L,  723;  Matter  of  Hare,  6  Bing.  Am.   Rep,  237,     See  note  21   Am,   & 

N,  Cas.  158,  37  E.  C,  L.  559;  Emer-  Eng.    Ann.  _  Cas,   956   on    Revocation 

son  V,  Udall,  8  Vt,  357.  of  Submission  by  Institution  of  Ac- 

"  M'Dougal   V,   Robertson,  4  Bing,  tion.    Williams  v.  Branning  I\Ifg.  Co,, 

435,  13  E,  C.  L.  576;  Tyler  v,  Jones,  3  153  N,  Car,  7,  68  S,  E,  902,  3rL.  R, 

B,  &  C.   144,  10  E,  C.  L,  74;  Bailey  A,  (N.  S.)  679n,  138  Am.  St,  637n,  21 

v,  Stewart,  3  Watts  &  S.   (Pa.)   560,  Am,  &  Eng.  Ann.  Cas.  954  and  note. 
39  Am.  Dec.  SO, 
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Other  party  a  right  of  action  for  damages,"  or  amounts  to  a 
breach  entitling  him  to  recover  a  penalty  provided  in  a  bond 
to  abide  by  the  award.^"  There  is,  of  course,  no  HabiHty  for 
damage  if  revocation  was  through  the  death  of  a  party,  refusal 
of  an  arbitrator  to  serve  or  was  for  sufficient  cause.^^  A  party 
who  has  revoked  may  by  his  subsequent  conduct  waive  such 
revocation.^^  It  is  held  not  ground  for  revocation  after  award 
that  the  award  is  not  coextensive  with  the  submission.^'' 

§  2948,  Effect  of  submission. — As  a  general  rule,  the  sub- 
mission of  a  pending  cause  of  action  works  a  discontinuance  of 
the  action.^*  It  does  not  operate  as  a  discontinuance  if  it  is 
agreed  in  the  submission  that  the  award  shall  be  entered  as  a 
judgment  of  the  court.^°  The  rule  is  that  submission  of  a  pend- 
ing case  is  a  waiver  of  objections  to  previous  proceedings  in  the 
cause.^^     Where  the  matters  embraced  in  a  judgment  from  which 


"Brown  v.  Tauner,  1  C.  &  P.  651, 
12  E.  C.  L.  369;  Miller  v.  Junction 
Canal  Co.,  S3  Barb.  (N.  Y.)  590, 
affd.  41  N.  Y.  98;  Union  Ins.  Co.  v. 
Central  Trust  Co.,  157  N.  Y.  633,  52 
N.  E.  671,  44  L.  R.  A.  227;  Pond  v. 
Harris,  113  Mass.  114;  Hawley  v. 
Hodge,  7  Vt.  237.  See  cases  cited  in 
note  93,  §  2947. 

="■  Warburton  v.  Storr,  4  B.  &  C. 
103,  10  E.  C.  L.  SOD;  Call  v.  Hagar, 
69  Maine  521 ;  Dexter  v.  Young,  40  N. 
H.  130 ;  Union  Ins.  Co.  v.  Central 
Trust  Co.,  157  N.  Y.  633,  52  N.  E. 
671,  44  L.  R.  A.  227;  Craftsbury  v. 
Hill,  28  Vt.  la. 

'^  Stewart  v.  Williamson,  2  M.  & 
P.  765;  Marsh  v.  Wood,  9  B.  &  C. 
659,  17  E.  C.  L.  296;  Bailey  v. 
Stewart,  3  W.  &  S.  (Pa.)  560,  39 
Am.  Dec.  50;  Brown  v.  Welcker,  1 
Coldw.   (Tenn.)   197. 

'"  Seely  v.  Pelton,  63  111.  101 ;  Mc- 
Kenna  v.  Lyle,  155  Pa.  St.  599,  26 
Atl.  m,  35  Am,  St.  910;  Hathaway 
V.  Strong,  2  Tyler  (Vt.)   105. 

"=  Frederick  v.  Margwarth,  221  Pa. 
418,  70  Atl.  191,  18  L.  R.  A.  (N.  S.) 
1246  and  note. 

"^Draghicevich  v.  Vulicevich,  Id 
Cal.  378,  18  Pac.  406;  Perrigo  Gold 
Min.  &c.  Co.  V.  Grimes,  2  Colo.  651; 
Cunningham  v.  Craig,  53  111.  252; 
Gilkerson   v.    Flower,    1    Bibb  (Ky.) 


524;  O'Bannon  v.  O'Bannon,  2  Ky. 
Dec.  60;  Hearne  v.  Brown,  67  Maine 
156;  Hill  V.  Hunnewell,  1  Pick. 
(Mass.)  192;  Shawhan  v.  Baker 
(Mo.),  150  S.  W.  1096;  Bowen  v.  La- 
zalere,  44  Mo.  383 ;  Wells  v.  Lain,  15 
Wend.  (N.  Y.)  99;  Monroe  Bank  v. 
Widner,  11  Paige  (N.  Y.)  529,  43 
Am.  Dec.  768 ;  Eddings  v.  Gillespie, 
12  Pleisk.  (Tenn.)  548;  Rixford 
V.  Nye,  20  Vt.  132;  Sohns  v.  Slote- 
man,  85  Wis.  113,  55  N.  W.  158. 
Contra,  Nettleton  v.  Gridley,  21  Conn. 
531,  56  Am.  Dec.  378;  Callanan  v. 
Port  Huron  &c.  R.  Co.,  61  ^lich. 
IS,  27  N.  W.  718;  Dinsmore  v.  Han- 
son, 48  N.  H.  413.  See  note  'Ann.  Cas. 
1912A,  1263. 

''Davis  V.  Badders,  95  Ala.  348,  10 
So.  422;  Perrigo  Gold  Mining  &c.  Co. 
V.  Grimes,  2  Colo.  651 ;  Wilkinson  v. 
Prichard,  145  Iowa  65,  123  N.  W.  964, 
Ann.  Cas.  1912A,  1259  and  note; 
Hearne  v.  Brown,  67  Maine  156; 
Shriver  v.  State,  9  Gill.  &  J.  (]ild.)'  1; 
Lary  v.  Goodnow,  48  N.  H.  170 ; 
Jacoby  v.  Johnston,  1  Hun  (N.  Y.) 
242,  3  Thomp.  &  C.  747;  McMinn- 
ville  &  M.  R.  Co.  v.  Huggins,  3  Baxt. 
(Tenn.)   177. 

'"Hix  V.  Sumner,  SO  Maine  290; 
Ames  V.  Stevens,  120  Mass.  218 ;  Van 
Derhoof  v.  Dean,  1  Mich.  463;  Bo- 
zorth    v.    Pricket,    2    N.    J.    L.    268; 
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appeal  is  pending  are  submitted  to  arbitration,  the  effect  is  to 
abandon  the  judgment  and  waive  the  appeal.^^  Since  a  submis- 
sion is  revocable,  a  submission  to  arbitration,  unless  consummated 
by  award,  is  not  a  bar  to  a  suit  or  action  on  the  matters  em- 
braced in  the  submission,  but  an  award  is  a  bar.^*  The  effect  of 
an  agreement  to  submit  future  matters  to  arbitration  has  been 
previously  discussed.^" 

§  2949.  Construction  of  submission. — The  general  rule  is, 
that,  since  courts  favor  arbitration,  they  will  construe  submissions 
liberally,  in  order  to  carry  out  the  intentions  of  the  parties.^"  All 
reasonable    intendments    are   made    in    favor   of    submissions.^^ 


Waterman  v.  Connecticut  &  P.  Rivers 
R.  Co.,  30  Vt.  610,  n  Am.  Dec.  326; 
Ligon  V.  Ford,  5   Munf.   (Va.)    10. 

"  Baldwin  v.  Barrett,  4  Hun  (N. 
Y.)  119,  6  Thomp.  &  C.  362;  Gros- 
venor  v.  Hunt,  11  How.  Pr.  (N.  Y.) 
355;  Dolph  v.  Clemens,  4  Wis.  181; 
Jones  V.  Thomas,  120  Wis.  274,  91 
N.  W.  950. 

=»  Harris  v.  Reynolds,  7  Q.  B.  71, 
S3  E.  C.  L.  71 ;  Wright  v.  Evans,  53 
Ala.  103;  Holmes  v.  Richet,  56  Cal. 
307,  38  Am.  Rep.  54;  tiall  v.  Nor- 
walk  Fire  Ins.  Co.,  57  Conn.  105,  17 
Atl.  356;  Randel  v.  Chesapeake  &  D. 
Canal,  1  Har.  (Del.)  233;  Hanover 
Fire  Ins.  Co.  v.  Lewis,  28  Fla.  209, 
10  So.  297;  Leonard  v.  House,  15 
Ga.  473;  Crilly  v.  Phillip  Rinn  Co., 
135  111.  App.  198;  Kistler  v.  India- 
napolis &c.  R.  Co.,  88  Ind.  460 ;  Rich- 
ardson V.  Emmert,  44  Kans.  262,  24 
Pac.  478;  Shell  v.  Asher,  31  Ky.  L. 
566,  102  S.  W.  879;  Dugan  v.  Thomas, 
79  Maine  221,  9  Atl.  354;  AUegre  v. 
Maryland  Ins.  Co.,  6  Har.  &  J.  (Md.) 
408,  14  Am.  Dec.  289 ;  Rowe  v.  Will- 
iams, 97  Mass.  163;  Nurney  v.  Fire- 
mans  Fund  Ins.  Co.,  63  Mich.  633, 
30  N.  W.  350,  6  Am.  St.  338;  Whitney 
V.  Nat.  Masonic  &c.  Assn.,  52  Minn. 
378,  54  N.  W.  184;  Barnett  v.  El- 
wood  Grain  Co.,  153  i\Io.  App.  458, 
133  S.  W.  856;  Bales  v.  Gilbert,  84 
Mo.  App.  675 ;  Hoffl'e  Fire  Ins.  Co. 
V.  Kennedy,  47  Nebr.  138,  66  N.  W. 
278.  S3  Am.  St.  521 ;  Knaus  v.  Jenkins, 
40  N.  J.  L.  288,  29  Am.  Rep.  237; 
Pitman  v.  Thompson,  63  N.  H.  73; 
Haggart  v.  Morgan,  5  N.  Y.  422.  55 
Am.    Dec.    350;    Commercial    Union 


Assur.  Co.  V.  Hocking,  115  Pa.  407, 
8  Atl.  589;  Smith  v.  Thomson,  1 
Strob.  (S.  Car.)  344;  McGavock  v. 
Virginia  Carolina  Chemical  Co.,  114 
Tenn.  317,  86  S.  W.  380;  Daniher  v. 
Grand  Lodge  A.  O.  U.  W.,  10  Utah 
110,  Zl  Pac  245;  Welch  v.  Miller,  70 
Vt.  108,  39  Atl.  749 ;  Corbin  v.  Adams, 
Id  Va.  58;  Kinney  v.  Baltimore  &c. 
Relief  Assn.,  35  W.  Va.  385,  14  S.  E. 
8,  15  L.  R.  A.  142.  See  cases  cited  in 
note  17,  §  2941. 

'°  See  §§  2941,  2943. 

™Byrd  v.  Odem,  9  Ala.  755;  In 
re  Curtis,  64  Conn.  501,  30  Atl.  769, 
42  Am.  St.  200;  South  Carolina  R. 
Co.  V.  Moore,  28  Ga.  398,  73  Am. 
Dec.  778;  Tucker  v.  Page,  69  111. 
179;  Estep  v.  Larsh,  21  Ind.  190; 
McKinnis  v.  Freeman,  38  Iowa  364; 
Shockey's  Admr.  v.  Glasford,  6 
Dana  (Ky.)  9;  Gordan  v.  Tucker,  6 
Greenl.  (;\Iaine)  247;  Richards  v. 
Todd,  127  Mass.  167;  Tucker  v.  Al- 
len, 47  Mo.  488 ;  Ford  v.  Burleigh,  60 
N.  H.  278;  Wilhams  v.  Winans,  22 
N.  J.  Eq.  573 ;  Jones  v.  Welwood,  71 
N.  Y.  208;  Hunter  v.  Anthony,  53 
N.  Car.  385,  80  Am.  Dec.  333;  Gra- 
ham V.  Graham,  9  Pa.  St.  254,  49 
Am.  Dec.  557;  Cooley  v.  Dill,  1  Swan. 
(Tenn.)  313;  Burchell  v.  Marsh,  17 
How.  (U.  S.)  344,  15  L.  ed.  96; 
Wheeling  Gas  Co.  v.  Wheeling,  8  W. 
Va.  320;  McCord  v.  Flynn,  111  Wis. 
78,  86  N.  W.  668.  See  Robertson  v. 
Marshall,  155  N.  Car.  167,  71  S.  E.  67. 

="Byrd  V.  Oden,  9  Ala.  755;  Hop- 
son  V.  Doolittle,  13  Conn.  236;  Rich- 
ards V.  Todd,  127  Mass.  167;  Joy  v. 
Simpson,  2  N.  H.  179;  Jones  v.  Wei- 
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Words  used  are  interpreted  according  to  their  common  mean- 
ing.'^ The  submission  is  construed  in  the  light  of  the  circum- 
stances surrounding  its  making,"'  and  the  parties'  own  interpreta- 
tion by  their  acts  must  be  considered."*  Parol  evidence  is  not 
admissible  to  vary  the  terms  of  a  written  submission,"^  but  may 
be  used  to  explain  a  latent  ambiguity.""  A  subsequent  written 
submission  merges  a  previous  oral  submission  of  the  same  mat- 
ters."^ A  general  submission  is  one  whereby  all  present  disputes 
and  controversies  between  the  parties  are  submitted,""  and  such 
a  submission  has  been  held  to  include  submission  of  both  law  and 
facts,""  of  matters  relating  to  realty  as  well  as  personalty,*"  and 
even  matters  not  in  controversy  as  well  as  those  which  were.*^ 
But  it  does  not  include  claims  arising  after  the  submission,*^  and 
involves  only  demands  between  the  parties,*"  though  if  several 
parties  are  on  one  side,  it  includes  all  claims  joint  or  several  which 
they  may  have  against  the  parties  on  the  other  side.**  Submis- 
sions have  been  held  general,  of  "all  matters"  between  parties,*^ 
of  "all  claims"*"  "all  demands"  *^  of  a  specific  matter  and  "divers 


wood,  71  N.  Y.  208;  Gonsales  v. 
Deavens,  2  Yeates   (Pa.)  S39. 

''Munro  v.  Alaire,  2  Caines  (N. 
Y.)  320;  Slocum  v.  Damon,  1  Finn. 
(Wis.)  S20. 

^'Jackson  v.  Hoffman,  31  La.  Ann. 
97. 

=*  Jones  V.  Thomas,  120  Wis.  274, 
97  N.  W.  950. 

^°  Edward  Lloyd,  Ltd.,  v.  Sturgeon 
&c.  Pulp  Co.,  Ltd.,  85  L.  T.  (N.  S.) 
162 ;  Palmer  v.  Green,  6  Conn.  14 ; 
McNear  v.  Bailey,  18  Maine  251; 
Fdrber  v.  Chamberlain,  29  N.  H.  405 ; 
De  Long  v.  Stanton,  9  Johns.  (N.  Y.) 
38. 

^  Riley  V.  Hicks,  81  Ga.  265,  7  S. 
E.  173;  Shackelford  v.  Purket,  2  A. 
K.  Marsh  (Ky.)  435,  12  Am.  Dec. 
422. 

"  Loring  v.  Alden,  3  Mete.  (Mass.) 
576;  Symonds  v.  Mayo,  10  Cush. 
(Mass.)   39. 

='Overby  v.  Thrasher,  47  Ga.  10; 
Merritt  v.  Merritt,  11  111.  565;  Adams 
V.  Macfarlane,  65  Maine  143;  Jones 
V.  Welwood,  71  N.  Y.  208;  Barker 
V.  Belknap,  39  Vt.  168. 

=">  Indiana  Cent.  R.  Co.  v.  Bradley,  7 


Ind.  (Porter)  49;  Johnson  v.  Noble, 
13  N.  H.  286,  38  Am.  Dec.  485. 

"Marks  v.  Marriott,  1  Ld.  Raym. 
114;,  Sellick  v.  Addams,  IS  Johns.  (N. 
Y.)  197;  Munro  v.  Alaire,  2  Caines 
(N.  Y.)  320;  Byers  v.  Van  Deusen,  5 
Wend.  (N.  Y.)  268;  Gratz  v.  Gratz, 
4  Rawle   (Pa.)   411. 

"  Delong  V.  Stanton,  9  Johns.  (N. 
Y.)  38. 

"'Cockburn  v.  Newton,  2  M.  &  G. 
899,  40  E.  C.  L.  912;  Bixby  v.  Whit- 
ney, 5  Greenl.  (Maine)  192;  Thrasher 
V.  Haynes,  2  N.  H.  429;  Cutting  v. 
Whittemore,  12  N.  H.  107,  54  Atl. 
1098;  Graham  v.  Graham,  9  Pa.  St. 
254,  49  Am.  Dec.  557. 

*' Fisher  v.  Pirabley,  11  East.  188; 
Adams  v.  Adams,  8  N.  H.  82. 

"Thomlinson  v.  Arriskin,  1  Comyns 
328;  Stockley  v.  Shopland,  26  L.  T. 
(N.  S.)  586. 

'"Bryant  v.  Fisher,  85  N.  Car.  69. 

"Donican  v.  Mulry,  69  Iowa  583, 
29  N.  W.  612. 

"Cheshire  Bank  v.  Robinson,  2  N. 
H.  126;  Byers  v.  Van  Deusen,  5 
Wend.   (N.  Y.)  268. 
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Other  matters"/^  for,  where  there  is  doubt,  the  presumption  is 
that  all  matters  in  dispute  were  intended  to  be  decided.*^  Where 
there  is  a  submission  of  specific  matters,  and  not  of  all  demands, 
that  is,  a  special  submission,  the  terms  of  the  submission  govern 
the  matters  included,""  and  those  are  considered  included  which 
the  parties  intended."^  Submission  of  a  pending  action  is  usually 
construed  to  include  whatever  might  properly  be  litigated  in  the 
action,"  but  no  other  matters,  unless  by  express  agreement.'^ 
There  is  a  distinction  between  the  submission  of  "all  matters  in 
dispute  between  the  parties  in  the  cause"  and  "all  in  dispute  in  the 
cause  between  the  parties."" 

§  2950.  Who  may  be  arbitrators. — The  functions  of  an  ar- 
bitrator are  in  the  nature  of  those  of  a  judge  and  he  has  been 
called  a  quasi-judge,^  but  he  is  not  an  officer  of  the  court,  even 
where  judgment  of  the  court  may  be  entered  on  the  award, ^  nor 
is  he  an  agent  of  the  parties,  or  of  one  party.^  The  general  rule 
is  that  any  person  is  qualified  to  act  as  an  arbitrator,  and  neither 
natural  nor  legal  disabilities  disqualify.*     So  a  woman,  married 

"Munro   V.   Alaire,   2   Caines    (N.  necticut  &  P.  Rivers  R.  Co.,  30  Vt. 

Y.)   320.  610,  1Z  Am.  Dec.  326;  Cook  v.  Car- 

"  Jones  V.  Welwood,  71  N.  Y.  208.  penter,  34  Vt,   121,  80  Am.  Dec.  670. 

°°  Baker    v.    Townshend,    7    Taunt.  See  cases  cited  in  notes  21,  22,  §  2944. 

422,  2  E.  C.  L.  422;  Fowler  v.  Jack-  '^Fitzgerald     v.     Fitzgerald,    Hard, 

son,  86  Ga.  337,  12  S.  E.  811;  Tucker  (Ky.)   227:   Merrill  v.  Gold.  1  Cush. 

V.     Page,    69    111.    179;     Osborne    v.  (Mass.)   457;  Backman  v.  Reigart.  3 

O'Reilly,  42  N.  J.  Eq.  467,  9  Atl.  209;  Pen.  &  W.  (Pa.)  270;  Smith  v.  Kin- 

Stinesville  &  B.   Stone  Co.  v.  White,  caid,   7  Humph.    (Tenn.)    28;   Fulton 

32  Misc.    (N.  Y.)    135,   65   N.   Y.   S.  v.    Wiley,    32   Vt.    762;    Harrison    v. 

609;    Bryan  v.   Jeffreys,   104  N.   Car.  Wortham,  8  Leigh    (Va.)   296. 

242,  10  S.  E.  167;  Knickerbocker  Ice  "Malcolm    v.    FuUarton.   2     T.    R. 

Co.  V.  Smith,  147  Pa.  St.  248,  23  Atl.  645;   Smith  v.   MuUer,   3  T.  R.  624; 

563;    Henniken    v.    Brown,    4    Baxt.  Backman  v.  Reigart,  3  Pen.  W.  (Pa.) 

(Tenn.)    397;    Bowden    v.    Crow,    2  270. 

Tex.   Civ.   App.   591,  21    S.   W.   612;  ^Spearman  v.  Wilson,  44  Ga.  473; 

Rixford  v.  Nye,  20  Vt.  132;  Pollock's  Strong  v.    Strong,  9  Cush.    (Mass.) 

Admr.   v.    Sutherlin,  25   Grat.    (Va.)  560. 

78;   Swann  v.   Deen,  4  W.  Va.  368;  ^In  re  Castle-Curtis  Arbitration,  64 

McCord   V.    Flynn,    111    Wis.    78,    86  Conn.  501, 30  Atl.  769, 42  Am.  St.  200 ; 

N.  W.  668.  Farrington  v.  Hamblin,  12  Wend.  (N. 

"'Adams   v.   Adams,   8    N.    H.   82;  Y.)  212. 

Burleigh  v.  Ford,  59  N.  H.  536.  '  Calcraft    v.    Roebuck,    1    Ves.    Jr. 

"^=  Newton  v.   West,  3  Mete.    (Ky.)  221;  Wilkins  v.  Van  Winkle,  78  Ga. 

24;  Merrill  v.  Gold,  1  Cush.  (Mass.)  557,  3   S.  E.   761;   Strong  v.   Strong, 

457;    McCune   v.   Lytle,    197   Pa.    St.  9    Cush.      (Mass.)     560;     Collins    v. 

404,  47  Atl.  190;  New  York  &  C.  R.  Oliver,  4  Humph.   (Tenn.)  439. 

Co.  V.  Myers,  18  How.   (U.  S.)   246,  *  Russell    Awards     (4th    ed)     102; 

15    L.    ed.    380;    Waterman   v.    Con-  Davis  v.  Forshee,  34  Ala.  107;  Evans 
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or  single,  may  be  an  arbitrator/  and  the  judge  of  the  court  in 
which  the  cause  is  pending  is  not  disqualified.^  An  unincorpo- 
rated society  has  been  held  competent/  as  also  a  committee  of  a 
board  of  trade.®  The  submission  may  provide  certain  qualifica- 
tions," and  certain  persons  may  be  incompetent  by  statute,"  or 
public  policy.^^  If  an  arbitrator  is  biased  in  favor  of  one  party, 
and  the  other  party  is  ignorant  of  such  fact  until  after  the  award 
is  made,  the  award  is  invalid.^^  So  the  award  may  be  invalid 
where  the  arbitrator  has  previously  formed  an  opinion,^^  where 
he  has  an  interest  in  the  controversy,^*  is  closely  related  to  one 
of  the  parties,^"  or  under  the  influence  of  one  party  because  of 


V.  Ives,  IS  Phila.  (Pa.)  635,  38  Leg. 
Int.  393.  A  sheriff  may  be  an  ar- 
bitrator. Sharp  V.  Dusenbury,  Coletn. 
Cas.  (N.  Y.)  134,  Colem.  &  C.  Cas.  (N. 
Y.)  134,2  Johns.  Cas.  (N.  Y.)  117.  So 
may  ministers  of  government,  Ger- 
non  V.  Cochran,  Bee  Adm.  (tJ.  S.) 
209,  10  Fed.  Cas.  No.  5368;  or  a 
deaf  person,  McMillan  v.  Allen,  98 
Ga.  405,  25  S.  E.  SOS,  or  members  of 
an  ecclesiastical  court,  Poggenburg 
v.  Conniff,  23  Ky.  L.  2463,  67  S.  W. 
845. 

°Kyd's  Award  (1st  Am.  ed.)  71; 
Evans  v.  Ives,  15  Phila.  (Pa.)  635, 
38  Leg.  Int.  393.  See  note  38  L.  R. 
A.  210. 

'Galloway  v.  Webb,  Hard.  (Ky.) 
318;  Hopkins  v.  Sodonskie,  1  Bibb 
(Ky.)  148;  Hughes  v.  Peaslee,  50 
Pa.  St.  257;  Walworth  County  Bank 
v.  Farmers'  Loan  &  Trust  Co.,  22 
Wis.  231. 

'"The  Society  of  Inspectors  of 
Poor  for  Scotland,"  was  held  a  proper 
arbitrator  of  a  question  referred  to 
it  by  two  parishes  as  to  the  main- 
tenance of  a  pauper,  in  Rathven  v. 
Elgin,  2  H.  L.   Sc.  App.  Cas.   535. 

'Vaughn  v.  Herndon,  91  Tenn.  64, 
17  S.  W.  793. 

"Jungheim  v.  Foukelmann  (1909), 
2  K.  B.  948. 

"Gallagher  v.  Kern,  31  Mich.  138. 

"For  reasons  of  public  policy,  a 
judge  may  not  appoint  himself  ar- 
Ijitrator.  Drew  v.  Canady,  1  Mass. 
158;  Drew  v.  Mulikin,  5  N.  H.   153. 

"Kemp  V.  Rose,  1  Giff.  258;  Sil- 
ver V.  Connecticut  R.  Lumber  Co.,  40 
Fed.   192;  Bash  v.  Christian,  11  Ind. 


290;  Craft  v.  Thompson,  51  N.  H. 
536;  Western  Female  Seminary  v. 
Blair,  1  Disney  (Ohio)  370,  12  Ohio 
Dec.  677.  But  if  the  party  has  knowl- 
edge of  such  bias,  the  award  is  not 
invalid.  Wheeling  Gas  Co.  v.  Wheel- 
ing, 5  W.  Va.  448;  Fox  v.  Hazelton, 
10  Pick.  (Mass.)  275.  Elliott  Evi- 
dence, §  1667. 

'^  Conrad  v.  Massasoit  Ins.  Co.,  4 
Allen  (Mass.)  20;  Beattie  v.  Hilliard, 
55  N.  H.  428;  Smith  v.  Cooley,  5 
Daly  (N.  Y.)  401;  Western  Female 
Seminary  v.  Blair,  1  Disney  (Ohio) 
370,  12  Ohio  Dec.  677;  Bowen  v. 
Steere,  6  R.  I.  251 ;  Taber  v.  Jenny, 
1  Sprague  (U.  S.)  315,  23  Fed,  Cas. 
13720.  Compare  Brush  v.  Fisher,  70 
Mich.  469,  38  N.  W.  446,  14  Am.  St. 
510;  Morville  v.  American  Tract. 
Soc,  123  Mass.  129.  25  Am.  Rep.  40 ; 
Graves  v.  Fisher,  5  Greenl.  (Maine) 
69,  17  Am.  Dec.  203.  See  National 
Fire  Ins.  Co.  v.  O'Bryan,  75  Ark.  198, 
87  S.  W.  129,  5  Am.  &  Eng.  Ann.  Cas. 
334. 

"Milnor  v.  Georgia,  R.  &c.  Co.,  4 
Ga.  385;  Strong  v.  Strong,  12  Cush. 
(Mass.)  135;  Leominster  v.  Fitch- 
burg  &c.  R.  Co.,  7  Allen  (Mass.)  38; 
Williams  v.  Chicago  &c.  R.  Co.,  112 
Mo,  463,  20  S,  W.  631,  34  Am.  St. 
403;  Pearson  v.  Barringer,  109  N. 
Car.  398,  13  S.  E.  942;  Connor  v. 
Simpson,  4  Sad.  (Pa,)  lOS,  7  Atl.  161. 

"  Spearman  v.  Wilson,  44  Ga.  473 ; 
Pool  V.  Hennessy,  39  Iowa  192,  18 
Am.  Rep.  44:  Stinson  v.  Davis,  20 
Ky.  L.  1942.  SO  S,  W,  550;  Brown  v. 
Leavitt,  26  Maine  251 ;  Stephenson  v. 
Oatman,  3  Lea   (Tenn.)  462, 
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business  relations,"  if,  in  all  these  instances,  the  other  party  was 
ignorant  of  the  disqualification.  But  if  a  business  relationship 
is  not  so  close  as  to  give  evidence  of  partiality,  the  award  will 
not  be  set  aside,"  and  where  a  party  knows  before  submission, 
or  learns  after  submission,  of  facts  which  would  make  an  arbitra- 
tor incompetent,  and  then  proceeds  with  the  arbitration,  he  is 
held  to  have  waived  such  objection.^' 

§  2951.  Appointment  and  oath. — In  general,  arbitrators 
must  be  appointed  by  the  parties,  or  with  their  consent,  and  if 
not  appointed  in  the  submission,  must  be  appointed  in  accordance 
with  its  provisions,^''  or  in  accord  with  statutory  requirements.^" 
Attendance  of  proceedings  before  acting  arbitrators  without  ob- 
jection to  their  authority  is  a  waiver  of  any  irregularity  in  their 
appointment.^^     Parties  may  by  a  subsequent  agreement  submit 


"  Vineburg  v.  Guardian  Fire  Assur. 
Co.,  19  Ont.  App.  293  ;  Ex  parte  Abell, 
21  Can.  L.  T.  511,  2  N.  Burns.  Eq. 
271 ;  ^tna  Ins.  Co.  v.  Stevens,  48  111. 
31 ;  Bradshaw  v.  Agricultural  Ins. 
Co.,  62  Hun  (N.  Y.)  619,  42  N.  Y. 
St.  79,  16  N.  Y.  S.  639. 

"  For  instance,  where  an  arbitrator 
and  one  of  the  parties  were  landlord 
and  tenant  (Fisher  v.  Towner,  14 
Conn.  26)  ;  or  the  arbitrator  was  a 
creditor  of  one  party  (Wallis  v.  Car- 
penter, 13  Allen  (Mass.)  19;  Bull- 
man  V.  North  British  &  Mercantile 
Ins.  Co.,  159  Mass.  118,  34  N.  E.  169. 
[Compare  Rand  v.  Redington,  13  N. 
H.  72,  38  Am.  Dec.  475,  where  a 
large  award  in  favor  of  an  insolvent 
debtor  of  the  arbitrators  was  set 
aside] )  ;  or  a  debtor  of  one  party 
(Anderson  v.  Burchett,  48  Kans.  153, 
29  Pac.  315)  ;  or  an  attorney  for  one 
party  (Goodrich  v.  Hulbert,  123 
Mass.  190,  25  Am.  Rep.  60).  Compare 
Sumner  v.  Barnhill,  12  Nova  Scotia 
501. 

"Matthew  v.  Ollerton,  Comb.  218, 
4  Mod.  226;  Duvall  v.  Sulzner,  155 
Fed.  910 ;  Hubbard  v.  Hubbard,  61  111. 
228;  Indiana  Ins.  Co.  v.  Brehra,  88 
Ind.  578;  Anderson  v.  Burchett,  48 
Kans.  153,  29  Pac.  315;  Brown  v.  Lea- 
vitt,  26  Maine  251 ;  Galbreath  v.  Gal- 
breath.  10  Kv.  L.  935;  Baltimore  & 
O.  R.  Co.  v.  Ganton  Co.,  70  Md.  405, 
17    Atl.    894;    Fox    v.    Hazelton,    10 


Pick.  (Mass.)  275;  Estice  v.  Cock- 
erell,  26  Miss.  127;  Williams  v.  Chi- 
cago &c.  R.  Co.,  112  Mo.  463,  20  S. 
W.  631,  34  Am.  St.  403;  Noyes  v. 
Gould,  57  N.  H.  20;  Pearson  v.  Bar- 
ringer,  109  N.  Car.  398,  13  S.  E.  942 ; 
Bobb  V.  Brachman,  38  Ohio  St.  423; 
Stenmer  v.  Scottish  Union  &c.  Ins. 
Co.,  33  Ore.  65,  49  Pac.  288,  53  Pac. 
498;  Monongahela  Nav.  Co.  v.  Fen- 
Ion,  4  Watts  &  S.  (Pa.)  205;  Dough- 
erty v.  McWhorter,  7  Yerg.  (Tenn.) 
239 ;  Wheeling  Gas  Co.  v.  Wheeling, 

5  W.  Va.  448. 

"WilHams  v.  Schmidt,  54  111.  205; 
Burleigh  v.  Ford,  61  N.  H.  360 :  Cop- 
per V.  Wells,  1  N.  J.  Eq.  10.  An 
award  made  by  arbitrators,  one  of 
whom  was  appointed  without  consent 
of  one  party  to  the  arbitration,  will 
not  be  enforced  by  the  courts.  Proc- 
tor V.  Blakely  Oil  Co.,  137  Ga.  407, 
73  S.  E.  378.  Note  138  Am.   St.  648. 

™Eyre  v.  Liecester  (1892),  L.  R 
1  Q.  B.  136,  56  J.  P.  228,  61  L.  J.  Q. 
B.  438,  65  L.  T.  (N.  S.)  733,  40 
Wkly.  Rep.  203;  In  re  Joshua  Hendy 
Mach.  Works,  9  Gal.  App.  610.  99 
Pac.  1110;  Jones  v.  Bond,  76  Ga,  517; 
Franklin  Mining  Co.  v.  Pratt,  101 
Alass.  359. 

■'  Harcourt   v.   Ramsbottom,   1   Jac 

6  W.  435;  Brewer  v.  Bain,  60  Ala. 
153;  Hays  v.  Hays,  23  Wend.  (N. 
Y.)   363. 
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to  a  different  number  of  arbitrators  than  originally  agreed  upon." 
So  by  consent  of  both  parties  there  may  be  a  substitution  of  others 
for  persons  originally  chosen.-^  It  is  not  necessary  at  common 
law  that  an  arbitrator  be  sworn,  and  no  oath  is  required,  unless 
so  stipulated  in  the  submission.^*  In  some  states,  an  oath  is  pre- 
scribed by  statute,  and  unless  there  is  a  waiver  of  the  require- 
ment, a  failure  to  swear  the  arbitrators  makes  the  award  in- 
valid.^^  Only  a  substantial  compliance  with  the  form  of  oath 
prescribed  by  the  statute  is  essential.^"  In  the  absence  of  evi- 
dence, the  presumption  is  that  the  oath  was  properly  adminis- 
tered as  required  by  the  statute.^^  Some  cases  hold  the  oath  juris- 
dictional and  that  the  parties  cannot  waive  the  failure  to  swear 
the  arbitrators,^^  but  most  hold  that  the  parties  may  waive  the 
•  taking  of  an  oath.^®  Such  waiver  may  be  implied,  when  the  par- 
ties, knowing  no  oath  was  taken,  appear  before  the  arbitrators, 
and  without  objection,  proceed  with  the  hearing,^"  but  if  the 


'"  Blanchard  v.  Murray,  15  Vt.  548. 

■^  Chapman  v.  Ewing,  78  Ala.  403; 
McCawley  v.  Brown,  12  B.  Mon. 
(Ky.)  132;  Goldman  v.  Goldman,  SO 
La.  Ann.  29,  22  So.  967;  Brigham  v. 
Packard,  116  Mass.  195;  Hills  v. 
Home  Ins.  Co.,  129  Mass.  345;  Mc- 
Clure  V.  Gulick,  17  N.  J.  L.  340;  Be- 
mus  V.  Clark,  29  Pa.  St.  251. 

^*  Gardner  v.  Newman,  135  Ala. 
522,  33  So.  179;  Lilley  v.  Tuttle 
(Colo.)  117  Pac.  896;  Stewart  v. 
Grier,  7  Houst.  (Del.)  378,  32  Atl. 
328;  Southern  Live  Stock  Co.  v.  Ben- 
jamin, 113  Ga.  1088,  39  S.  E.  489; 
Kankakee  &  S.  W.  R.  Co.  v.  Al- 
fred, 3  III.  App.  511;  Dickerson  v. 
Hays,  4  Blackf.  (Ind.)  44;  Williams 
V.  Perkins,  83  Mo.  379;  Greer  v.  Can- 
field,  38  Nebr.  169,  56  N.  W.  883; 
Browning  v.  Wheeler,  24  Wend.  (N. 
Y.)  258,  35  Am.  Dec.  617;  State  v. 
Jackson,  36  Ohio  St.  281 ;  Warren  v. 
Tinsley,  53  Fed.  689,  3  C.  C.  A.  613; 
Wilkins  V.  Van  Winkle,  78  Ga.  557,  3 
S.  E.  761;  Overton  v.  Alpha,  13  La. 
Ann.  558 ;  Leahey  v.  Dugdale,  41  Mo. 
517;  Inslee  v.  Flagg,  26  N.  J.  L.  368, 
69  Am.  Dec.  580;  Combs  v.  Little,  4 
N.  J.  Eq.  310,  40  Am.  Dec.  207;  Day 
V.  Hammond,  57  N.  Y.  479,  15  Am. 
Rep.  522. 

^  See  Dore  v.  Southern  Pac.  Co. 
(Cal.),  124  Pac.  817. 


=°Sisson  V.  Pittman,  113  Ga.  166, 
38  S.  E.  315 ;  Snyder  v.  Rouse,  1 
!Metc.  (Ky.)  625;  Vaughn  v.  Graham, 
11  Mo.  575;  Caldwell  v.  Brooks  Ele- 
vator Co.,  10  N.  Dak.  575,  88  N.  W. 
700. 

''Mills  V.  Atlantic  &c.  R.  Co.,  4 
Montreal  Super.  Ct.  302;  Callahan  v. 
McAlexander,  1  Ala.  366;  Price  v. 
Kirby,  1  Ala.  184;  Aills  v.  Voirs,  1 
A.  K.  :Marsh.  (Ky.)  190;  Offeciers  v. 
Dirks,  2  Tex.  468. 

"'Tennessee  Coal,  I.  &  R.  Co.  v. 
Roussell,  155  Ala.  435,  46  So.  866,  130 
Am.  St.  56;  Hepburn  v.  Jones,  4 
Colo.  98;  Rhodes  v.  Ward,  17  Ky.  L. 
875,  32  S.  W.  950 ;  Overton  v.  Alpha, 
13  La.  Ann.  558;  Walt  v.  Huse,  38 
Mo.  210;  Inslee  v.  Flagg,  26  N.  J.  L. 
368,  69  Am.  Dec.  580. 

^  Tennessee  Coal  Co.  v.  Roussell, 
155  Ala.  435,  46  So.  866,  130  Am.  St. 
56;  Kankakee  &c.  R.  Co.  v.  Alfred, 
3  111.  App.  511;  Older  v.  Quinn,  89 
Iowa  445,  56  N.  W.  660;  Russell  v. 
Seery,  52  Kans.  736,  35  Pac.  812; 
Tucker  v.  Allen,  47  Mo.  488 ;  Day  v. 
Hammond,  57  N.  Y.  479,  15  Am.  Rep. 
522;  Rice  v.  Hassenpflug,  45  Ohio  St. 
377,  13  N.  E.  655;  Hill  v.  Taylor,  15 
Wis.  190;  Anderson  v.  Fort  Worth, 
83  Tex.  107,  18  S.  W.  483. 

=°  Kankakee  &c.  R.  Co.  v.  Alfred, 
3  111.  App.  511;  Kelsey  v.  Darrow,  22 
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Statute  prescribes  a  particular  form  of  waiver,  such  must  be  fol- 
lowed.^^ 

§  2952.  Authority  and  power  of  arbitrators. — An  arbitra- 
tor's position  being  quasi-judicial,  he  should  be  impartial  like  a 
judge.^^  So  awards  are  set  aside  which  are  the  result  of  partisan- 
ship.^^ Under  a  general  submission,  arbitrators  may  decide  ques- 
tions of  law,  as  well  as  of  fact,^*  and  are  not  bound  by  the  rules  of 
law  and  equity,  but  may  disregard  these  in  order  to  do  justice  as 
seems  best  to  them  in  the  particular  case.^'^  They  have  no  power 
to  delegate  their  authority  to  others,^"  and  their  joint  duties  can- 
not be  delegated  by  one  or  more  to  the  others.^'    They  may  seek 


Hun  (N.  Y.)  125;  Hackney  v.  Adam 
(N.  Dak.),  127  N,  W.  519;  Rice  v. 
Hassenpflug,  45  Ohio  St.  377,  13  N. 
E.  655;  Newcomb  v.  Wood,  97  U.  S. 
581,  24  L.  ed.   1085. 

''  Flannery  v.  Sahagian,  134  N.  Y. 
85,  31  N.  E.  319. 

''  Hoosac  Tunnell,  Dock  &c.  Co.  v. 
O'Brien,  137  Mass.  424,  50  Am.  Rep. 
323;  Grosvenor  v.  Flint,  20  R.  I.  21, 

37  Atl.  304;  Benjamin  v.  United 
States,  29  Ct.  CI.   (U.  S.)  417. 

"  Sisson   V.    Pittman,    113    Ga.    165, 

38  S.  E.  315;  Bash  v.  Christian,  77 
Ind.  290 ;  Sullivan  v.  Fink,  3  Iowa 
66;  Douney  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  60  Kans.  499,  57  Pac.  101; 
jNIorville  v.  American  Tract  Society, 
123  Mass.  129,  25  Am.  Rep.  40;  Smith 
V.  Cooley,  5  Daly  (N.  Y.)  401;  Gros- 
venor V.  FHnt,  20  R.  I.  21,  37  Atl. 
304;  Glover  v.  Rochester-German 
Ins.  Co.,  11  Wash.  143,  39  Pac.  380; 
Wheeling  Gas  Co.  v.  Wheeling,  5  W. 
Va.  448. 

"'  Indiana  Cent.  R.  Co.  v.  Bradley, 
7  Ind.  49;  Whitmore  v.  Le  Ballistier, 
35  Maine  488;  Bigelow  v.  Newell,  10 
Pick.  (Mass.)  348;  Johnson  v.  Noble, 
13  N.  H.  286,  38  Am.  Dec.  485; 
Fudickar  v.  Guardian  Mut.  L.  Ins. 
Co.,  62  N.  Y.  392;  Ormsby's  Admrs. 
V.  Bakewell,  7  Ohio  98;  Kleine  v. 
Catara,  2  Gall.  (U.  S.)  61,  Fed.  Cas. 
7869;  Chandos  v.  American  Fire  Ins. 
Co.,  84  Wis.  184,  54  N.  W.  390,  19  L. 
R.  A.  321.  See  cases  cited  in  note 
39,  §  2949. 

^°  Kirten  v.  Spears,  44  Ark  166; 
Muldrow  V.  Norris,  2  Cal.  74,  56  Am. 
Dec.   313;    Hall   v.   Norwalk   F.    Ins. 


Co.,  57  Conn.  105,  17  Atl.  356;  Hays 
V.  Miller,  12  Ind.  187;  Bird  v.  Lay- 
cock,  7  La  Ann.  171 ;  Tyler  v.  Dyer, 
13  Maine  41 ;  Smith  v.  Boston  &  M. 
R.  Co.,  16  Gray  (Mass.)  521;  Chi- 
cago &  Mich.  Lake  Shore  R. 
Co.  V.  Hughes,  28  Mich  186 ;  Mitchell 
V.  Curran,  1  Mo.  App.  453 ;  Clark 
Millinery  Co.  v.  National  Union  Fire 
Ins.  Co.  (N.  Car.),  75  S.  E.  944.  See 
In  re  Curtis,  64  Conn.  501,  30  Atl. 
769,  42  Am.  St.  200.  See  also,  Leslie  v. 
Leslie,  50  N.  J.  Eq.  103,  24  Atl.  319; 
Jackson  v.  Ambler,  14  Johns.  (X.  Y.) 
96;  Henry  v.  HiUiard,  120  N.  Car. 
479,  27  S.  E.  130;  Dixon's  Lessee  v. 
Morehead,  Add.  (Pa.)  216:  Jocelyu 
v.  Donnel,  Peck  (Tenn.)  274,  14  Am. 
Dec.  753;  Remelee  v.  Flail,  31  Vt.  582, 
76  Am.  Dec.  140;  Willoughbv  v. 
Thomas,  24  Grat.  (Va.)  521;  School 
Dist.  V.  Sage,  13  Wash.  352,  43  Pac. 
341;  McCord  v.  Flynn,  111  Wis.  78, 
86  N.  W.  668. 

^-Lell  V.  Hardesty,  13  Ky.  L.  (ab- 
stract) 831 ;  Wilson  v.  York  &  M.  L. 
R.  Co.,  11  Gill.  &  J.  (Md.)  58; 
Haven  v.  Winnisimmet  Co..  11  Al- 
len (Mass.)  377,  8,7  Am.  Dec.  723; 
David  Harlev  Co.  v.  Earnefield,  22 
R.  I.  267,  47  Atl.  544 :  Potter  v.  Ster- 
rett,  24  Pa.  St.  411;  Wright  v.  Meyer 
(Tex.),  25  S.  W.  1122;  Weehs  v. 
Baynton,  37  Vt.  297. 

"Dunphy  v.  Ford,  2  i\Iont.  300; 
Little  V.  Newton,  9  Dowl.  P.  C.  437,  5 
Jur.  246,  10  L.  J.  C.  P.  88,  2  U.  & 
G.  351,  2  Scott  N.  R.  159,  40  E.  C.  L. 
637:  Horton  v.  Pool,  40  Ala.  629; 
Hoff  V.  Blossom,  18  N.  Y.  Super.  Ct, 
559. 
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the  advice  of  outsiders  as  to  the  matters  before  them,  but  since 
they  are  selected  to  use  their  own  judgment,  they  should  not  de- 
cide a  case  on  outside  judgment  unless  it  coincides  with  their 
own  views.'^  They  may  employ  assistance  in  merely  ministerial 
duties,^*  as  a  clerk  or  accountant,  or  aids  in  the  measurement  of 
land  or  sale  of  property  authorized  by  the  submission.  The 
authority  of  arbitrators  terminates  when  the  award  is  completed, 
whether  or  not  it  is  valid.*"  What  is  completion  often  depends 
upon  the  terms  of  the  submission.  If  delivery  is  to  be  made,  the 
award  is  not  completed  until  delivery."  If  delivery  is  not  re- 
quired, its  completion  is  determined  by  the  intention  of  the  arbi- 
trators,*^ and  final  intention  is  shown  by  announcement  of  oral 
award  and  publication  or  notice  of  written  award  and  in  any 
case  by  delivery.**  The  authority  of  arbitrators  is  also  terminated 
by  their  inability  to  agree  and  notification  to  the  parties  of  such 
fact,**  or  by  the  appointment  of  an  umpire  upon  disagreement, 
and  submission  of  the  matters  to  him.*°    Whenever  an  award  is 


''Anderson  v.  Wallace,  3  CI.  &  F. 
26,  6  Eng.  Reprint  1347 ;  Simons  v. 
Mills,  80  Cal.  118,  22  Pac.  25;  Bangor 
Sav.  Bank  v.  Niagara  Fire  Ins.  Co., 
85  Maine  68,  26  Atl.  991,  20  L.  R.  A. 
650,  35  Am.  St.  341;  David  Harley 
Co.  V.  Barnefield,  22  R.  I.  267,  47  Atl. 
544;  Burchell  v.  Marsh,  17  How.  (U. 
S.)  344,  IS  L.  ed.  96. 

™The  mere  fact  that  an  award  was 
prepared  by  an  attorney  for  one 
party  is  not  ground  to  set  it  aside.  In 
re  Zuber,  25  Ont.  L.  R.  252,  Ann. 
Cas.  1912C.  1002  and  note.  Thorp  v. 
Cole,  2  C.  M.  &  R.  367,  4  Dowl.  457, 
5  L.  J.  Exch.  24;  In  re  Traser,  12 
Nova  Scotia  10;  Rounds  v.  Aiken 
Mfg.  Co.,  58  S.  Car.  299,  36  S.  E.  714; 
Choctaw  Nation  v.  United  States, 
119  U.  S.  1,  30  L.  ed.  306,  7  Sup.  Ct. 
75,  22  Ct.  CI.  476;  Shipman  v.  Fletch- 
er, 82  Va.  601 ;  Dickinson  v.  Chesa- 
peake &  Ohio  R.  Co.,  7  W.  Va.  390. 

"In  re  Stringer  (1901),  1  K.  B. 
105,  70  L.  J.  Q.  B.  19,  49  Wkly.  Rep. 
Ill;  Benson  v.  Love,  1  U.  C.  Q.  B. 
398;  Porter  v.  Scott,  7  Cal.  312;  Fitz- 
gerald V.  Fitzgerald,  Hardin  (Ky.) 
227;  Martin  v.  Oneal,  2  Litt.  (Ky.) 
54;  Flannery  v.  Sahagian,  134  N.  Y. 
85,  31  N.  E.  319,  45  N.  Y.  St.  598. 


"Anderson  v.  Miller,  108  Ala.  171, 
19  So.  302;  Williams  v.   Rumbough, 

5  Lea  (Tenn.)  606. 

*^  Dowse  V.  Coxa,  3  Bing.  20,  3  L. 
J.  C.  P.  (O.  S.)  127,  10  Moore  C. 
P.  272,  28  Rev.  Rep.  565,  11  E.  C.  L. 
20;  Baby  v.  Davenport,  2  U.  C.  Q.  B. 
65 ;  Fargo  v.  Reighard,  13  Ind.  App. 
39,  39  N.  E.  888,  41  N.  E.  74;  Betsill  v. 
Betsill,  30  S.  Car.  505,  9  S.  E.  652; 
Byars  v.  Thompson,  12  Leigh  (Va.) 
550,  37  Am.  Dec.  680. 

"Edmundson  v.  Wilson,  108  Ala. 
118,  19  So.  367;  Maud  v.  Patterson, 
19  Ind.  App.  619,  49  N.  E.  974; 
Thompson  v.  Mitchell,  35  Maine  281 ; 
Doke  V.  James,  4  N.  Y.  568;  Butler 
V.  Boyles,  10  Humph.  (Tenn,)  155, 
51  Am.  Dec.  697;  Pollard  v.  Lump- 
kin, 6  Grat.  (Va.)  398,  52  Am.  Dec. 
128 ;  Rogers  v.  Corrothers,  26  W.  Va. 
238;  McCord  v.  Flynn,  11  Wis.  78, 
86  N.  W.  668. 

**  Couch  V.  Harrison,  68  Ark.  580, 
60  S.  W.  957;  Baltes  v.  Bass  Foundry 

6  Machine  Works,  129  Ind.  185,  28  N. 
E.  319;  Jeffersonville  R.  Co.  v. 
Mounts,  7  Ind.  669. 

"Mitchell  v.  Harris,  1  Ld.  Raym. 
671,  12  Mod.  512;  Daniel  v.  Daniel, 
6  Dana   (Ky.)  93;  Lyon  v.  Blossom, 
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required  to  be  made  within  a  certain  time,  the  authority  of  the 
arbitrators  terminates  at  the  expiration  of  the  fixed  time/"  Gen- 
erally, the  same  principle  applies  when  a  time  limit  is  fixed  by 
statute.*'  This  time  limit  may  be  extended  by  the  parties,*^  or  by 
the  arbitrators  themselves  if  given  authority.**  If  no  time  is  fixed, 
the  time  of  making  award  is  largely  discretionary  with  the  arbi- 
trators,""  but  their  authority  may  be  revoked  when  they  fail  upon 
request  to  make  an  award  within  a  reasonable  time.^^  Objections 
to  an  award  made  after  the  time  limited  may  be  waived."  The 
death  of  an  arbitrator  previous  to  the  execution  of  the  award 
terminates  the  authority  of  the  others.**^  After  the  termination 
of  their  authority,  arbitrators  have  no  further  power  to  make  an 
award,°*  or  add  to  or  correct  their  former  award. ^'^  The  cases  are 
in  conflict  as  to  their  power  after  termination  of  their  authority 


11  N.  Y.  Super.  Ct.  318.  Compare 
Gibson  V.  Broadfoot,  3  Desaus.  (S. 
Car.)   584. 

"  See  cases  cited  in  note  1,  §  2962 ; 
Ryan  v.  Dougherty,  30  Cal.  218 ;  Con- 
rad V.  Johnson,  20  Ind.  421 ;  Fink  v. 
Fink,  8  Iowa  312;  Burnam  v.  Bur- 
nam,  6  Bush.  (Ky.)  389;  St.  Martin 
V.  Mestaye,  18  La.  Ann.  320;  Bent  v. 
Frie  Tel.  &  T.  Co.,  144  Mass.  165, 
10  N.  E.  778;  Elliott  v.  Hanson,  39 
.Mich.  157;  White  v.  Kemble,  3  N. 
J.  L.  461;  White  v.  Puryear,  10 
Yerg.    (Tenn.)   441. 

"Field  V.  Bissell,  36  Maine  593; 
Franklin  Mining  Co.  v.  Pratt,  101 
Mass.  359;  Atwood  v.  York,  4  N.  H. 
50.  Contra,  Evans  v.  Hitchcock,  26 
111,  295;  Patrick  v.  Batten,  123  j\Iich. 
203,  81  N.  W.  1081.  Statutory  time 
requirement  may  be  waived.  Conrad 
V.  Johnson,  20  Ind.  421. 

"Buntain  v.  Curtis,  27  111.  374; 
.  Shriver  v.  State,  9  Gill.  &  J.  (Md.)  1 ; 
Brown  v.  Copp,  5  N.  H.  346;  Bloomer 
V.  Sherman,  2  Edw.  (N.  Y.)  452, 
afifd.  5  Paige  (N.  Y.)  575;  Bryer's 
Exrs.  V.  Stewart,  3  N.  Car.  Ill;  Pen- 
man V.  Gardner,  1  Brev.  (S.  Car.) 
498;  Bachelder  v.  Wallace,  1  Wash. 
Terr.  107;  Brookins  v.  Shumway,  18 
Wis.  98. 

"In  re  Killett  &c.  Local  Board,  34 
L  J.  Q.  B.  87.  71  L.  T.  (N.  S.)  457, 
13  Wkly.  R.  207;  Dickins  v.  Tarvis,  5 
B.  &  C.  528,  8  D.  &  R.  285,  11  E.  C. 
L.     569;      Bixby      v.      Whitney,     11 


(Greenl.)   Maine  62.   See  cases  cited 
in  note  69,  §  2946. 

"Alabama  Agr.  &c.  Assn.  v.  Trim- 
ble, 49  Ala.  212;  Small  v.  Thurlow, 
2>7  Maine  504;  Ruckman  v.  Ransom, 
35  N.  J.  L.  565 ;  Nichols  v.  Rensselaer 
County  Mut.  Ins.  Co.,  22  V\'end.  (N. 
Y.)  125;  White  v.  Puryear,  10  Yerg. 
(Tenn.)   441. 

"'Curtis  V.  Potts,  3  M.  &  S,  145; 
Jacobs  V.  Moffatt,  3  Blackf.  (Ind.) 
395  ;  Small  v.  Thurlow,  Z1  Maine  504 ; 
Ruckman  v.  Ransom,  35  N.  J.  L.  565. 

"'Ellison  V.  Chapman,  7  Blackf. 
(Ind.)  224;  Bryant  v.  Lew,  52  La. 
Ann.  1649,  28  So.  191;  Adams  v.  Mac- 
farlane,  65  Maine  143 ;  Wood  v. 
Tunnicliff,  74  N.  Y.  38;  Mathews  v. 
Miller,  25  W.  Va.  817. 

'^  Blundell  v.  Brettargh,  17  Ves.  Jr. 
232.  But  death  after  execution  of 
award  before  its  return  to  court  does 
not  make  it  invalid.  Cartledge  v.  Cut- 
hff,  21  Ga.  1. 

"Maud  V.  Patterson,  19  Ind.  App. 
619,  49  N.  E.  974;  Lansdale  v.  Ken- 
dall, 4  Dana  (Ky.)  613;  Woodbury 
V.  Northy,  3  Greenl.  (Maine)  85,  14 
Am.  Dec.  214;  Clark  v.  Burt,  4  Gush. 
(Mass.)  396;  Aldrich  v.  Jessiman,  8 
N.  H.  516;  Doke  v.  James,  4  N.  Y 
568;  Patton  v.  Baird,  42  N.  Car.  255; 
Bayne  v.  Morris,  1  Wall.  (U.  S.)  97, 
17  L.  ed.  495.  See  also.  Hackney  v. 
Adams,  20  N.  Dak.  130,  127  N  W 
519. 

"Thompson  v.   Mitchell,   35   Maine 
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to  correct  clerical  errors/"  Courts  have  no  power  to  compel  ar- 
bitrators to  proceed  with  the  making  of  an  award/'  but  under 
certain  circumstances  equity  may  restrain  an  arbitration  proceed- 
ing/^ 

§  2953.  Compensation  and  liability  of  arbitrators. — In  the 
United  States,  even  though  there  is  no  express  agreement  as  to 
pay  for  their  services,  arbitrators  are  entitled  to  recover  for  the 
reasonable  value  of  such  services.^"  In  some  cases,  the  amount 
is  regulated  by  statute,""  and  it  is  competent  to  provide  by  agree- 
ment what  the  amount  shall  be."^  In  general,  the  parties  are  both 
liable  to  the  arbitrator  for  his  compensation,"^  though  it  is  some- 
times held  that  the  party  demanding  is  primarily  liable.""  Arbi- 
trators may  maintain  an  action  in  the  nature  of  assumpsit  for 
their  fee,"*  or  may  withhold  the  award  until  their  compensation 
is  paid."*     Since  their  action  is  judicial  in  its  nature,  arbitrators 


281;  Martin  v.  White,  1  Ky.  L.  (ab- 
stract) 347;  Shurtleff  v.  Parker,  138 
Mass.  86:  Green  v.  Lundy,  1  N.  J. 
L.  435 ;  Herbst  v.  Hagenaers,  137  N. 
Y.  290,  33  N.  E.  31S;  Robinson-Rea 
Mfg.  Co.  V.  Mellon,  139  Pa.  St.  257, 
21  Atl.  91,  23  Am.  St.  186;  Rogers 
V,  Carrothers,  26  W.  Va.  238.  See 
McCord  V.  Flynn,  111  Wis.  78,  86  N. 
W.  668,  holding  that  clerical  errors 
may  be  corrected. 

™  Cases  holding  that  clerical  errors 
may  not  be  corrected :  Dudley  v. 
Thomas,  23  Cal.  365;  Mordue  v. 
Palmer,  L.  R.  6  Ch.  App.  22,  40  L.  J. 
Ch.  8,  23  L.  T.  (N.  S.)  752,  19  Wkly. 
Rep.  86;  Irvine  v.  EInon,  8  East  54; 
Eisenmeyer  v.  Sauter,  11  111.  515; 
Saunders  v.  Heaton,  12  Ind.  20 ;  Pat- 
ton  V.  Baird,  42  N.  Car,  255 ;  Hartley 
V.  Henderson,  189  Pa.  St.  277,  42  Atl. 
198;  Robinson-Rea  Mfg.  Co.  v.  Mel- 
lon, 139  Pa.  St.  257,  21  Atl.  91,  23 
Am.  St.  186 ;  Goodell  v.  Raymond,  27 
Vt.  241 ;  Forrer  v.  Coffman,  23  Grat. 
(Va.)  871. 

"Lewin  v.  Holbrook,  11  M.  &  W. 
110,  2  Dowl.  (N.  S.)  991;  Crawshay 
V.  Collins,  1  Swanst.  40. 

='Witt  V.  Corcoran,  L.  R.  8  Ch. 
App.  476  and  note ;  Farrar  v.  Cooper, 
44  Ch.  D.  323;  Beddow  v.  Beddow, 
9  Ch.  D.  89. 

"Young    V.    Starkey,    1    Cal.    426; 


Holcomb  V.  Tiffany,  38  Conn.  271 ; 
Alexander  v.  Collins,  2  Ind.  App.  176, 
28  N.  E.  190;  Butman  v.  Abbot,  2 
Greenl.  (Maine)  351;  Russell  v. 
Page,  147  Mass.  282,  17  N.  E.  536; 
Goodall  V.  Cooley,  29  N.  H.  48;  Hin- 
man  v.  Hapgood,  1  Denio  (N.  Y.) 
188,  43  Am.  Dec.  663;  Harris  v. 
Brand,  27  Ohio  C.  C.  713.  See  also, 
Kelly  V.  Lynchburg  &  D.  R.  Co.,  110 
N.  Car.  431,  IS  S.  E.  200,  16  L.  R.  A. 
514. 

'"  James  v.  Southern  Lumber  Co.,  153 
Mass.  361,  26  N.  E.  995 ;  Hassinger  v. 
Diver,  2  Miles   (Pa.)   411. 

"Hoggins  V.  Gordon,  3  Q.  B.  466, 
43  E.  C.  L.  822;  Crampton  v.  Ridley, 
20  Q.  B.  D.  (Eng.)  48;  Poppers  v. 
Knight,  69  111.  App.  578. 

='  Malo  V.  Land  &  Loan  Co.,  5  Que- 
bec Super.  Ct.  483 ;  Miller  v.  Fisk,  47 
Ga.  270;  Stevens  v.  Record,  56  Maine 
488;  Davis  v.  Bradford,  58  N.  H. 
476;  Harris  v.  Brand,  27  Ohio  C.  C. 
713. 

"^Alexander  v.  Collins,  2  Ind.  App. 
176,  28  N.  E.  190 ;  Butman  v.  Abbot,  2 
Greenl.    (Maine)   361. 

"Holcomb  V.  Tiffany,  38  Conn. 
271;  Russell  v.  Page,  147  Mass.  282, 
17  N.  E.  536;  Davis  v.  Bradford,  53 
N.  H.  476;  Hinmari  v.  Hapgood,  1 
Denio  (N.  Y.)  188.  43  Am.  Dec.  663. 

""Young   v.    Starkey,    1    Cal.    426; 


§  2954 


'ARBITRATION    AND   AWARD. 


170 


cannot  be  held  liable  in  damages  to  either  party  because  of  lack 
of  care  or  want  of  skill  in  making  an  award/^  and  are  exempt 
from  civil  Hability,  even  when  they  are  charged  with  fraud,  cor- 
ruption, or  unlawful  conspiracy  in  making  the  award."  In  Min- 
nesota an  arbitrator  who  agrees  beforehand  to  render  a  certain 
award  is  guilty  of  a  misdemeanor.*' 

§  2954.    Proceedings  before  arbitrators  in  general — Pres- 
ence at  meetings. — Generally,  arbitrators  may  determine  the 

manner  in  which  they  conduct  their  proceedings,  unless  restricted 
by  the  submission,  and  they  need  not  follow  technical  rules.*' 
It  has  been  held  that  where  arbitration  is  provided  for  by  rule 
or  regulation  of  a  society,  and  one  voluntarily  submits  to  such, 
the  award  is  as  valid  as  if  the  submission  were  not  made  under 
such  rule.'"  In  general,  objections  to  the  proceedings  of  arbi- 
trators must  be  made  at  the  hearing,  or  as  soon  as  the  party 
learns  of  the  ground  therefor,  for  proceeding  after  knowledge 
of  irregularity  is  held  to  waive  the  irregularity.'^     The  rule  is 


Butman  v.  Abbot,  2  Maine  361 ;  Rus- 
sell V.  Page,  147  Mass.  282,  17  N. 
E.  536;  Clement  v.  Comstock,  2 
]\Iich.  359;  Willard  v.  Bickford,  39 
N.  H.  536;  New  York  Lumber  & 
Wood- Working  Co.  v.  Schnieder,  119 
N.  Y.  475,  24  N.  E.  4. 

^  An  arbitrator  is  not  the  agent  of 
the  party  appointing  him.  Connecticut 
Fire  Ins.  Co.  v.  Cohen,  97  Md  294, 
55  Atl.  675,  99  Am.  St.  445;  Turner 
V.  Goulden,  L.  R.  9  C.  P.  57,  43  L. 
J.  C.  P.  60;  Pappa  v.  Rose,  L.  R.  7 
C.  P.  32,  41  L.  J.  C.  P.  11,  27  L.  T. 
(N.  S.)  348,  20  Wkly.  Rep.  62,  L. 
R.  7  C.  P.  525,  41  L.  J.  C.  P.  187,  20 
Wkly.  R.  784;  Phelps  v.  Dolan,  75 
III  90. 

"  Jones  V.  Brown,  54  Iowa  74,  6  N. 
W.  140,  37  Am.  Rep.  185;  Hutchins 
V.  Merrill  (Maine),  84  Atl.  412; 
Hoosac  Tunnel,  Dock  &c.  Co.  v. 
O'Brien,  137  Mass.  424,  50  Am.  Rep. 
323.  See  Sever  v.  Brown,  56  Iowa  565, 
9  N.  W.  911,  41  Am.  Rep.  118,  hold- 
ing that  acts  rendering  an  award  un- 
availing may  defeat  an  arbitrator's 
right  to  compensation. 

»» Earle  v.  Johnson,  81  Minn.  472,  84 
N.  W.  332. 

""Hall  v.  Norwalk  F.  Ins.  Co.,  57 


Conn.  105,  17  Atl.  356;  Skrable  v. 
Pryne,  93  Iowa  691,  62  N.  W.  21; 
Sanborn  v.  Paul,  60  Maine  325 ;  Blod- 
gett  V.  Prince,  109  Mass.  44;  Hewitt 
V.  Reed  City,  124  Mich.  6,  82  N.  W. 
616,  50  L.  R.  A.  128,  83  Am.  St.  309 ; 
Turnbull  v.  Martin,  2  Daly  (N.  Y.) 
428,  37  How.  Prac.  (N.  Y.)  20;  Rob- 
inson V.  Bickley,  30  Pa.  St.  384;  As- 
kew V.  Kennedy,  1  Bailey  (S.  Car.) 
46. 

™  Payne  v.  Crawford,  97  Ala.  604, 
10  So.  911,  11  So.  725;  Robinson  v. 
Templar  Lodge  No.  17,  I.  O.  O.  F.,  97 
Cal.  62,  31  Pac.  609,  59  Am.  St.  193 ; 
Sonneborn  v.  Lavarello,  2  Hun  (N. 
Y.)  201;  Green  v.  Carpenter,  12 
Wkly.  N.  Cas.  (Pa.)  201;  Vaughn  v. 
Herndon,  91  Tenn.  64,  17  S.  W.  793. 
Compare  Grimbley  v.  Harrold,  125 
Cal.  24,  57  Pac.  558,  73  Am.  St.  19. 
See  Pacaud  v.  Waite,  218  111.  138, 
75  N.  E.  779,  2  L.  R.  A.  (N.  S.)  672 
and  note. 

"Payne  v.  Crawford,  97  Ala.  604, 
10  So.  911, 11  So.  725 ;  Blood  V.  Shine, 
2  Fla.  127;  Harper  v.  Pike  County 
Roads  Commrs..  52  Ga.  659;  Brvant 
V.  L'evv,  52  La.  Ann.  1649,  28  So.  191 ; 
Small  V.  Trickey.  41  Maine  507,  65 
Am.   Dec.   255;   Everett  v.   Charles- 
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that  all  arbitrators,  if  there  are  more  than  one,  must  be  present 
at  every  meeting  at  which  judicial  action  is  taken,  in  order  that 
the  parties  may  have  the  benefit  of  the  experience  and  judgment 
of  each  arbitrator  throughout  all  of  the  proceedings  so  that  a 
just  conclusion  may  be  reached.''^  This  rule  applies  especially  to 
meetings  at  v^^hich  evidence  is  to  be  heard,'*  and  also  to  meet- 
ings after  the  hearing  of  the  evidence  for  consultation  as  to  the 
award.'*  Even  where  a  majority  may  make  an  award,  they  can- 
not do  so  without  consulting  the  others.'^  It  has  even  been  held 
that  each  arbitrator  must  sign  the  award  in  the  presence  of  all 
the  others,'"  but  there  are  cases  to  the  contrary."  If  one  arbi- 
trator refuses  to  act  in  the  first  place,  or  withdraws  before  an 
agreement  is  reached,  no  valid  award  can  be  made.'^  If,  how- 
ever, some  arbitrators  withdraw  after  all  evidence  is  heard,  and 
consultation  is  begun,  an  award  by  a  majority  is  usually  held 


town,  12  Allen  (Mass.)  93;  O'Neill 
V.  Clark,  57  Nebr.  760,  78  N.  W.  256; 
Sonneborn  v.  Lavarello,  2  Hun  (N. 
Y.)  201;  Thomas  v.  Heger,  174  Pa. 
St.  345,  34  Atl.  568;  Hart  v.  Kennedy, 
47  N.  J.  Eq.  51,  20  Atl.  29.  See  cases 
cited  in  note  20,  §  2979. 

"^  Elliott  Evidence,  §  1660 ;  McCrary 
V.  Harrison,  36  Ala.  577;  Leavitt  v. 
Windsor,  Land  &c.  Co.,  54  Fed.  439, 
4  C.  C.  A.  425;  Taylor  v.  Vessel 
Owners'  Towing  Co.,  25  111.  App. 
503,  affd.  126  111.  250,  18  N.  E.  663; 
Heritage  v.  State,  43  Ind.  App.  595, 
88  N.  E.  114;  Kent  v.  French, .  76 
Iowa  187,  40  N.  W.  713;  Blanton  v. 
Gale,  6  B.  Mon.  (Ky.)  260;  Haven 
V.  Winnisimmet  Co.,  11  Allen  (Mass.) 
377,  87  Am.  Dec.  723;  Harvin  v. 
Denton,  87  Miss.  238,  39  So.  456; 
Dunphy  V.  Ford,  2  Mont.  300 ;  Moore 
V.  Ewing,  1  N.  J.  L.  144,  1  Am.  Dec. 
195;  Mclnroy  v.  Benedict,  11  Johns. 
(N.  Y.)  402;  Bartolett  v.  Dixon,  73 
Pa.  St.  129;  Blin  v.  Hay,  2  Tyler 
(Vt)  304,  4  Am.  Dec.  738. 

"Taylor  v.  Vessel  Owners'  &c.  Co., 
25  111.  App.  503,  affd.  126  111.  250,  18 
N.  E.  663;  Baker  v.  Farmbrough,  43 
Ind.  240 ;  Short  v.  Pratt,  6  Mass.  496 ; 
Shores  v.  Bowen,  44  Mo.  396;  Bul- 
son  V.  Lohnes,  29  N.  Y.  291 ;  Wood 
V.   Helme,    14  R.   I.   325. 

"  Henderson  v.  Buckley,  14  B.  Mon. 


(Ky.)  292;  Cumberland  v.  North 
Yarmouth,  4  Greenl.  (Maine)  459; 
Haven  v.  Winnisimmet  Co.,  11  Allen 
(Mass.)  377,  87  Am.  Dec.  723;  Moore 
v.  Ewing,  1  N.  J.  L.  144,  1  Am.  Dec. 
195. 

"  McCrary  v.  Harrison,  36  Ala.  577; 
Jeffersonville  R.  Co.  v.  Mounts,  7 
Ind.  669;  Doherty  v.  Doherty,  148 
Mass.  367,  19  N.  E.  352,  12  Am.  St. 
560;  Haven  v.  Winnisimmet  Co.,  11 
Allen  (Mass.)  377,  87  Am.  Dec.  723 ; 
Sperry  v.  Ricker,  4  Allen  (Mass.) 
19;  Witz  v.  Tregallas,  82  Md.  351, 
33  Atl.  718;  Battey  v.  Button,  13 
Johns.  (N.  Y.)  187;  King  v.  Grey,  31 
Tex.  22;  Doyle  v.  Patterson,  84  Va. 
800,  6  S.  E.  138.  Elliott  Evidence, 
§  1660. 

"  Stalworth  v.  Inns,  13  M.  &  W.  466, 
2  Dowl.  &  L.  428;  Daniels  v.  Ripley, 
10  Mich.  237;  French  v.  Butler,  39 
Mich.  79;  Mississippi  Cotton-Oil  Co. 
v.  Buster,  84  Miss.  91,  36  So.  146; 
Moore  v.  Ewing,  1  N.  J.  L.  144,  1 
Am.  Dec.   195. 

"Steeve  v.  Brownell,  113  111.  415; 
Campbell  v.   Upton,   113  Mass.  67. 

"  Elberton  Hardware  Co.  v.  Hawes, 
122  Ga.  858,  50  S.  E.  964;  Gary  v. 
Bailey,  55  Iowa  60,  7  N.  W.  410 ;  Hoff 
v.  Taylor,  5  N.  J.  L.  829.  Compare 
Niagara  Fire  Ins.  Co.  v.  Boon,  76 
Ark.  153,  88  S.  W,  915. 
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valid."  Under  a  submission  to  three  arbitrators  containing  an 
ita  quod  clause  "so  as  they  or  any  two  of  them"  may  make  an 
award,  it  is  held  that  the  number  required  to  make  the  award  may 
hold  hearings  and  make  a  valid  award,  if  notice  was  given  to  the 
arbitrator  not  attending.^"  The  parties  may  waive  the  attend- 
ance of  all  arbitrators  at  meetings,"  and  it  is  held  a  waiver  where 
a  party  without  objection  participates  in  a  hearing  before  less 
than  all.^^  A  recital  in  the  award  sufficiently  shows  that  all  arbi- 
trators were  present  at  hearings,  even  though  all  did  not  sign.*** 
The  award  need  not  show  on  its  face  that  all  the  arbitrators  were 
present  at  the  meetings,  for  this  may  be  proved  by  other  evi- 
dence,** and  it  is  held  that  in  the  absence  of  a  showing  to  the 
contrary,  attendance  is  presumed.*" 

§  2955.  Right  to  hearing  before  arbitrators — Extent  of 
right. — A  hearing  of  the  parties  by  the  arbitrators  is  not  es- 
sential where  it  is  manifest  from  the  submission  that  it  was  in- 
tended that  the  arbitrators  should  act  upon  their  own  information 
and  judgment.*^  In  general,  where  evidence  is  to  be  taken,  both 
parties  are  entitled  to  a  hearing  before  the  arbitrators,"  and  upon 

"  See    cases    cited    under   note    75,  Bachelder  v.  Wallace,   1   Wash.  Ter. 

§  29S4.  107 ;  Rixf ord  v.  Nve,  20  Vt,  132. 

'"Dalling  v.   Match«;tt,  Willes  215;  ^^  Robinson   v.   Bicklev,   30    Pa.    St. 

Hoff  V.  Taylor,  5  N.  j.  L.  829;  Cro-  384;   Bartolett  v.   Dixon,  73   Pa.    St. 

foot  V.  Allen,  2  Wend.   (N.  Y.)  494;  129. 

Bulson  V.  Lohnes,  29  N.  Y.  291 ;  Blin  «>  Hall  v.  Norwalk  Fire  Ins.  Co.,  57 

V.    Hay,   2   Tyler    (Vt.)    304,   4   Am.  Conn.  105,  17  Atl.  356;  Bridgeport  v. 

Dec.  738.  Eisfenman,     47    Conn.    34 ;     James    v. 

''Phipps  V.  Tompkins,  50  Ga.  641;  Schroeder,    61    Mich.    28,    27    N.    W. 

Lattimore  v.  Martin,  Add.   (Pa.)    11;  850;  Box  v.  Castello,  6  Misc.  (N.  Y.) 

Howard  v.  Conro,  2  Vt.  492.  415,  27  N.  Y.  S.  293;   Day  v.  Ham- 

»'  Badders  v.  Davis,  88  Ala.  iSl ,  6  mond.  57  N.  Y.  479,  IS  Am.  Rep.  522 ; 
So.  834;  Glass-Pendery  Consol.  Min.  Rector  v.  Hunter,  15  Tex.  380;  Can- 
Co.  V.  Meyer  Min.  Co.,  7  Colo.  51,  1  field  v.  Watertown  Fire  Ins.  Co.,  55 
Pac.  443 ;  Akridge  v.  Pattillo,  44  Ga.  Wis.  419,  13  N.  W.  252. 
585;  White  v.  Robinson,  60  111.  499;  "Curtis  v.  Sacramento,  64  Cal.  102, 
Heritatje  v.  State,  43  Ind.  App.  595,  28  Pac.  108;  Warren  v.  Tinsley,  53 
88  N.  E.  114:  Sweeney  v.  Vaudry,  2  Fed.  689,  3  C.  C.  A.  613;  Citizens' 
Mo.  App.  352.  Ins.    Co.    v.    Hamilton,    48    111.    App. 

"'  Thompson  v.   Mitchell,  35   Maine  593 ;  Dormov  v.  Knower,  55  Iowa  722, 

281;      Sperry     v.     Ricker,     4     Allen  8  N.  W.  670;   Penny  v.  Carl,   10  La. 

(Mass.)   17.  Ann.  202;   Wilson  v.   Boor,   40   Md. 

"Buxton  V.  Howard,  38  Ind.   109;  483;    Billings   v.    Billings,    110   Mass. 

Door  V.   Hill,  62  N.  H.  506;  Rogers  225;  Janney  v.  Goehringer,  52  Minn. 

V.  Tatum,  25  N.  J.  L.  281 ;  Schultz  v.  428,  54  N.  W.  481 ;  Hart  v.  Kennedy 

Halsey,  5  N.  Y.  Super.  Ct.  405;  Ack-  47  N.  J.   Eq.   51,  20  Atl.  29;   IMora'n 

lev  V.  Finch,  7  Cow.    (N.  Y.)   290;  v.   Bogert,   3   Hun    (N.  Y.)    603,   16 
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all  matters  submitted.^*  By  an  express  agreement  in  clear  words 
this  right  may  be  waived.^"  Even  if  the  arbitrators  have  acted  in 
good  faith  in  denying  a  hearing,  it  is  immaterial.""  But  it  is  held 
that  they  are  not  under  a  duty  to  hear  counsel  or  argument."^ 
So  w^here  there  is  a  right  to  a  hearing,  the  arbitrators  must  not 
refuse  to  hear  competent  evidence."^  But  since  they  are  not 
held  to  the  technical  rules  of  law,  the  fact  that  they  heard  evi- 
dence irrelevant  or  incompetent  at  law,  will  not  affect  the  award.°^ 

§  2956.  Time  and  place  of  hearing  before  arbitrators. — The 

arbitrators  have  general  power  to  fix  the  time  and  place  of  hear- 
ing, and  if  this  power  is  exercised  reasonably,  the  failure  of  prop- 
erly notified  parties  to  attend  hearings  is  at  their  peril."*  Where 
the  submission  provides  for  meeting  at  a  fixed  time  and  place, 
the  arbitrators  must  do  so.°°    The  authority  of  arbitrators  is  not 


Abb.  Pr.  (N.  S.)  303;  Shinnie  v.  Coil, 
1  McCord  Eq.  (S.  Car.)  478;  Ship- 
man  V.  Fletcher,  82  Va.  601.  See  Meloy 
V.  Imperial  Land  Co.  (Cal.),  124  Pac. 
712. 

''Richelieu  &c.  Nav.  Co.  v.  Com- 
mercial Union  Assur.  Co.,  3  Quebec 
Q.  B.  410. 

"»Amos  V.  Buck,  75  Iowa  651,  Z1 
N.  W!  118;  Hart  v.  Kennedy,  47  N. 
J.  Eq.  51,  20  Atl.  29;  In  re  Martin, 
1  How.  Pr.  (N.  S.)  (N.  Y.)  28.  See 
Hewitt  V.  Reed  City,  124  Mich.  6, 
82  N.  W.  616,  SO  L.  R.  A.  128,  83 
Am.   St.  309. 

°°Sharpe  v.  Bickerdyke,  3  Dow 
102;  Elmendorf  v.  Harris,  23  Wend. 
(N.  Y.)  628,  35  Am.  Dec.  587. 

"^In  re  Macqueen,  9  C.  B.  (N.  S.) 
793  99  E.  C.  L.  793 ;  Gardner  v.  New- 
man, 135  Ala.  522,  ZZ  So.  179 ;  Penn- 
sylvania Iron  Works  Co.  v.  East  St. 
Louis  Ice  &c.  Co.,  96  Mo.  App.  563, 
70  S.  W.  903;  Zell  v.  Johnston,  76 
N.  Car.  302. 

"■  Milner  v.  Noel,  43  Ind.  324 ;  Drey- 
fous  -v.  Hart,  36  La.  Ann.  929; 
Roberts  v.  Consumers'  Can  Co.,  102 
Md.  362,  62  Atl,  585,  111  Am.  St.  Zll ; 
Mosness  v.  German-American  Ins. 
Co.,  50  Minn.  341,  52  N.  W.  932; 
Newman  v.  Labeaume,  9  Mo.  30; 
Burroughs  v.  Thorne,  5  N.  J.  L.  Ill; 
Halstead  v.  Seaman,  82  N,  Y.  27,  37 
Am.  Rep.  536;  Caldwell  v.  Brooks  El- 
evator Co.,  10  N.  Dak.  575,  88  N.  W. 


700 ;  Hurdle  v.  Stallings,  109  N.  Car. 
6,  13  S.  E.  720;  Stemmer  v.  Scottish 
Ins.  Co.,  ii  Ore.  65,  49  Pac.  588,  53 
Pac.  498;  Cohn  v.  Wemme,  47  Ore. 
146,  81  Pac.  981,  8  Am.  &  Eng.  Ann. 
Cas.  508;  Ligon  v.  Ford,  5  Munf. 
(Va.)  10;  McDonald  v.  Lewis,  18 
Wash.  300,  51  Pac.  387;  Fluharty  v. 
Beatty,  22  W.  Va.  698;  Canfield  v. 
Watertown  Fire  Ins.  Co.,  55  Wis.  419, 
13  N.  W.  252. 

"^  See  cases  cited  in  note  98,  §  2979 ; 
Lloyd  v.  Archbawle,  2  Taunt.  324, 
11  Rev.  Rep.  595;  Lumbard  v.  Holdi- 
mar,  115  111.  App.  458;  Harding 
V.  Wallace,  8  B.  Mon.  (Ky.)  536; 
Patten  v.  Hunnewell,  8  Greenl. 
(Maine)  19;  Maynard  v.  Frederick, 
7  Cush.  (Mass.)  247;  Vaughn  v. 
Graham,  11  Mo.  575;  Johnson  v. 
Noble,  13  N.  H.  286,  38  Am.  Dec. 
485;  Asken  v.  Kennedy,  1  Bailey  (S. 
Car.)  46;  Bassett's  Admr.  v.  Cun- 
ningham's Admr.,  9  Grat.  (Va,)  684. 
See  Fennimore  v.  Childs,  6  N.  J.  L. 
386. 

"Edmundson  v.  Wilson,  108  Ala. 
118,  19  So.  367;  Bray  v.  English,  1 
Conn.  498 ;  Penny  v.  Carl,  10  La.  Ann. 
202;  Nutter  v.  Taylor,  78  Maine  424. 
6  Atl.  835;  Blodgett  v.  Prince,  109 
Mass.  44;  Ruckman  v.  Ransom,  35 
N.  J.  L.  565;  Weir  v.  Johnston,  2 
Serg.  &  R.  (Pa.)  459. 

"^Cole  v.  Blunt,  15  N.  Y.  Super. 
Ct.    116;    Strum    v.    Cunningham,    3 
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confined  to  any  territorial  jurisdiction,  as  a  state  or  county."" 
The  arbitrators  must  give  the  parties  a  reasonable  time  to  secure 
evidence  and  prepare  a  case."^  Adjournment  of  meetings  from 
time  to  time  as  they  shall  deem  necessary  is  within  the  power"' 
and  discretion""  of  arbitrators.  In  some  cases,  as  where  a  party 
is  surprised  by  evidence,  or  where  one  party  appears  with  coun- 
sel without  notice  to  the  other,  the  party  aggrieved  may  demand 
an  adjournment  as  of  right.^  The  submission  may  limit  the  time 
within  which  hearings  must  be  had,  and  if  so,  the  arbitrators  may 
not  adjourn  hearings  to  a  date  beyond  the  time  fixed.^ 

§  2957.  Notice  to  parties  of  meetings  of  arbitrators. — As 
each  party  has  a  right  to  a  hearing  of  his  side  and  to  be  present 
when  the  other  side  is  heard,  it  is  generally  essential  that  the 
arbitrators  give  reasonable  notice  to  the  parties  of  the  meetings 


at  which  evidence  is  heard  and  investigation  made.^ 


So  gener- 


Ohio  286;  Weir  v.  Johnston,  2  Serg. 
&  R.    (Pa.)    4S9. 

""Edmundson  v.  Wilson,  108  Ala. 
118,  19  So.  367;  McMillan  &  Allen, 
98  Ga.  405,  25  S.  E.  505. 

"Peterson  v.  Ayre,  15  C.  B.  724, 
80  E.  C.  L.  724,  23  L.  J.  C.  P.  (N. 
S.)  129;  Morewood  v.  Jewett,  2  Robt. 
(N.  Y.)  496;  Green  v.  Franklin,  1 
Tex.  497;  Passmore  v.  Pettit,  4  Dall. 
(U.  S.)  271,  1  L.  ed.  830. 

"'Bray  v.  English,  1  Conn.  498; 
Vinton  v.  Lindsey,  68  Ga.  291 ;  Stee- 
lev  V.  Irvine,  6  Serg.  &  R.  (Pa.)  128; 
Stiles  V.  Carlisle,  10  Serg.  &  R.  (Pa.) 
286;  Torrance  v.  Amsden,  3  McLean 
(U.  S.)  509,  Fed.  Cas.  No.  14103; 
Boring  V.   Boring,  2  W.  Va.  297. 

°°  Vinton  V.  Lindsey,  68  Ga.  291; 
Madison  Ins.  Co.  v.  Griffin,  3  Ind. 
277;  Sonneborn  v.  Lavarello,  2  Hun 
(N.  Y.)  201;  McDermott  v.  United 
States  Ins.  Co.,  3  S.  &  R.   (Pa.)  604. 

^  Solomon  v.  Solomon.  28  L.  J. 
Exch.  129;  Whatley  v.  Morland,  2 
Dowl.  249;  Coryell  v.  Coryell,  1  N. 
J.  L.  385;  In  re  Picker,  130  App. 
Div.  (N.  Y.)  88,  114  N.  Y,  S.  289; 
Torrance  v.  Amsden,  3  McLean  (U. 
S.)   509,  24  Fed.  Cas.  14103. 

'Cole  V.  Blunt,  15  N.  Y.  Super.  Ct. 
116. 

'Gladwin  v,  Chilcote,  9  Dowl.  P. 
C.  550,  5  Jur.  749;  Tuskaloosa  Bridge 


Co.  V.  Jemison,  33  Ala.  476;  McFar- 
land  V.  Mathis,  10  Ark.  560;  Curtis 
V.  Sacramento,  64  Cal.  102,  28  Pac. 
108;  Meredith  v.  Sanborn,  5  Har. 
(Del.)  249;  Warren  v.  Tinsley,  53 
Fed.  689,  3  C.  C.  A.  613;  Walker  v. 
Walker,  28  Ga.  140;  McDonald  v. 
Bond,  96  111.  App.  116,  affd.  195  111. 
122,  62  N.  E.  881;  Shivelv  v.  Knob- 
lock,  8  Ind.  App.  433,  35  N.  E.  1028; 
Conger  v.  Dean,  3  Iowa  463,  66  Am. 
Dec.  93 ;  Cravens  v.  Estes,  144  Ky. 
511,  139  S.  W.  761;  Hickey  v. 
Grooms,  4  J.  J.  Marsh  (Ky.)  124; 
Dreyfous  v.  Hart,  36  La.  Ann.  929; 
McKinney  v.  Page,  32  Maine  513; 
Emery  v.  Owings,  7  Gill.  (j\Id.)  488, 
48  Am.  Dec.  580 ;  Hills  v.  Home  Ins. 
Co.,  129  Mass.  345 ;  Janney  v.  Goeh- 
ringer,  52  Minn.  428,  54  N.  W.  481; 
Hook  v.  Philbrick,  23  N.  H.  288: 
Day  V.  Hammond,  57  N.  Y.  479,  15 
Am.  Rep.  522;  Elmendorf  v.  Harris, 
23  Wend.  (N.  Y.)  628,  35  Am.  Dec. 
587;  Grimes  v.  Brown,  113  X,  Car. 
154,  18  S.  E.  87 ;  Slater  v.  La  Grande 
Light  &  Power  Co.,  43  Ore.  131,  11 
Pac.  738;  Share  v.  Becker,  8  Serg. 
&  R.  (Pa.)  239;  Wood  v.  Helme.  f4 
R.  I.  325;  Shinnie  v.  Coil,  1  McCord 
Eq.  (S.  Car.)  478;  Green  v.  Franklin, 
1  Tex.  497 ;  McCormick  v.  Blackford, 
4  Grat.  (Va.)  133;  Dickinson  v. 
Chesapeake  &  O.  R.  Co.,  7  W.  Va. 
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ally,  a  party  is  entitled  to  notice  of  subsequent  meetings  other 
than  regularly  adjourned  meetings.^  No  notice  is  required  if 
the  time  and  place  of  meeting  is  named  in  the  submission/ 
Formal  notice  is  required,  and  mere  casually  acquired  informa- 
tion is  not  sufficient,"  but  it  is  sufficient  if  the  time  and  place  were 
fixed  in  the  hearing  of  the  parties,'  or  if  the  attorneys  of  the 
parties  are  the  arbitrators.'  Parties  are  not  entitled  to  notice 
of  a  meeting  for  consultation  over  the  award,"  or  to  sign  the 
award.^"  Notice  should  be  given  by  the  arbitrators,^^  but  notice 
by  one  party  to  the  other  is  sufficient. ^^  Generally,  notice  should  be 
given  to  the  parties  themselves.^^  Notice  to  an  attorney  has,  how- 
ever, been  held  sufficient.^*  The  reasonable  notice  required  is  such 
as  to  give  the  party  reasonable  opportunity  to  appear  and  present 
his  case.^°  The  necessity  of  notice  may  be  waived,^"  and  is  waived 
by  appearing  and  participating  in  the  proceedings  without  objec- 
tion.^'   It  need  not  be  set  out  in  the  award  that  notice  was  given 


390;  Slocum  v.  Damon,  1  Pin.  (Wis.) 
S20. 

''Walker  v.  Frobisher,  6  Ves.  Jr. 
70;  Goldsraitli  v.  Tilly,  1  Har.  &  J. 
(Md.)  361;  Frey  v.  Vanlear,  1  Serg. 
&  R.  (Pa.)  435;  Eckert  v.  Sheets, 
6  Serg.  &  R.  (Pa.)  27S;  Wood  v. 
Helme,  14  R.  I.  325;  Boring  v.  Bor- 
ing, 2  W.  Va.  297. 

'  Maryland  &c.  R.  Co.  v.  Porter,  19 
Md.  458;  Shibe  v.  Rex,  1  Browne 
(Pa.)    174. 

°  Vessel  Owners'  Towing  Co.  v. 
Taylor,  126  111.  250,  18  N.  E.  663; 
Donnell  v.  Lee,  58  Mo.  App.  288.  See 
Shively  v.  Knoblock,  8  Ind.  App.  433, 
35  N.  E.  1028. 

'Box  V.  Costello,  6  Misc.  (N.  Y.) 
415,  27  N.  Y.  S.  293. 

'Hill  V.  Hill,  11  Sm.  &  M.  (Miss.) 
616.  See  Shibe  v.  Rex,  1  Browne. 
(Pa.)    174. 

"Roloson  V.  Carson,  8  Md.  208; 
Zell  V.  Johnston,  76  N.  Car.  302; 
Ormsby  v.  Bakewell,  7  Ohio  98 ;  Mil- 
ler V.   Kennedy,  3  Rand.    (Va.)   2. 

"Roloson  V.  Carson,  8  Md.  208. 

"Vessel  Owners'  Towing  Co.  v. 
Taylor,  126  111.  250,  18  N.  E.  663; 
Crowell  V.  Davis,  12  Mete.  (Mass.) 
293. 

"^  Hoag  V.  McGinnis,  22  Wend.  (N. 
Y.)   163. 


"Hottenstine  v.  Auten,  43  Pa.  St. 
323.  Sureties  are  not  entitled  to  no- 
tice, Farmer  v.  Stewart,  2  N.  H.  97 ; 
Binsse  v.  Wood,  47  Barb.  (N.  Y.) 
624,  affd.  Zl  N.  Y.  526. 

"Cazier  v.  Blackstock,  1  Har. 
(Del.)  362.  Contra,  Rivers  v.  Walk- 
er,  1   Dall.    (U.   S.)    81,   1   L.   ed.  46. 

"'Walker  v.  Walker,  28  Ga.  140; 
Conrad  v.  Massasoit  Ins.  Co.,  4  Al- 
len (Mass.)  20;  Elmendorf  v.  Harris, 
23  Wend.  (N.  Y.)  628,  35  Am.  Dec. 
587;  Slater  v.  La  Grande  Light 
&  Power  Co.,  43  Ore.  131,  72  Pac. 
738;  Emerson  v.  Udall,  8  Vt.  357. 

"°Duvall  V.  Sulzner,  155 'Fed.  910; 
Hubbard  v.  Hubbard,  61  111.  228; 
Spencer  v.  Curtis,  57  Ind.  221 ;  Shively 
V.  Knoblock,  8  Ind.  App.  433,  35  N.  E. 
1028;  Whitlock  v.  Redford,  82  Ky. 
390;  Vincent  v.  German  Ins.  Co.,  120 
Iowa  272,  94  N.  W.  458;  Graham  v. 
Graham,  9  Pa.  St.  254;  49  Am,  Dec. 
557;  Shibe  v.  Rex,  1  Browne  (Pa.) 
174;  Pike  v.  Stallings,  71  Ga.  860; 
Madison  Ins.  Co.  v.  GrifBn,  3  Ind. 
277;  Harding  v.  Wallace,  8  B.  Mon. 
Ky.  536;  Mississippi  Cotton-Oil  Co. 
V.  Buster,  84  Miss.  91,  36  So.  146; 
Van  Kirk  v.  McKee,  9  Pa.  St.  100; 
Kane  v.  Fond  du  Lac,  40  Wis.  495. 

"  Tennessee  Coal,  I.  &  R.  Co.  v. 
Roussell,  155  Ala.  435,  46  So.  866,  130 
Am.  St.  56. 
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the  parties  for  that  is  presumed  unless  the  contrary  is  shown.^^ 
But  if  no  notice  was  given,  there  is  no  presumption  of  waiver/" 
If  notified  parties  refused  to  attend,  the  arbitrators  may  proceed 
ex  parte  in  their  absence,^"  and  may  proceed  similarly  if  a  notified 
party  voluntarily  withdraws.'^  In  some  cases,  it  is  held  that  lack 
of  notice  makes  a  defense  to  an  award  in  a  legal  action.^^  In 
others,  it  is  held  that  this  question  must  be  presented  by  a  bill  in 
equity."^ 

§  2958.    Conduct  of  hearing  by  arbitrators — Witnesses  and 

evidence. — Arbitrators  have  general  discretion  as  to  the  man- 
ner of  conducting  a  hearing,^*  but  as  a  rule  should  follow  ju- 
dicial principles  of  conduct  of  other  inquiry.""  They  should  in- 
form the  parties  when  the  case  is  closed,^"  and  after  both  parties 
have  rested,  it  is  discretionary  with  the  arbitrators  whether  they 
will  open  it  again.-'  At  common  law,  without  the  aid  of  statute, 
arbitrators  may  not  compel  the  attendance  of  witnesses,  or  the 
production  of  books  and  documents,^*  and  it  is  not  necessarj'  to 
swear  witnesses,  nor  have  they  the  power  to  administer  oaths  to 


"Crook  V.  Chambers,  40  Ala.  239; 
Keans  v.  Rankin,  2  Bibb  (Ky.)  88; 
Rigden  v.  Martin,  6  Harr.  &  J.  (Md.) 
403 ;  Upshaw  v.  Hargrove,  6  Sm.  & 
M.  (Miss.)  286;  New  York  v.  But- 
ler, 1  Barb,  (N.  Y.)  325,  affd.  4  How. 
Pr.  (N.  Y)  466;  Hassenpflug  v.  Rice, 
90  Ohio  Dec.  (Reprint)  206,  U  Cine. 
L.  Bui.  200;  Lutz  v.  Linthicum,  8 
Pet.  (U.  S.)  165,  8  L.  ed.  904;  Mil- 
ler V.  Kennedy,  3  Rand.  (Va.)  2; 
Slocum  V.  Dawson,  1  Pin.  (Wis.) 
520.  Contra,  Reeves  v.  Eldridg,  20 
111.  384. 

"  Warren  v.  Tinsley,  S3  Fed.  689,  3 
C.  C.  A.  613;  Jackson  v.  Roane,  90 
Ga.  669,  16  S.  E.  650.  35  Am.  St. 
238;  Taylor  v.  Vessel  Owners'  Tow- 
ing Co,  25  111.  App.  503,  affd.  in  126 
111.  250,  18  N.  E.  663;  Thomas  v. 
West  Jersey  R.  Co.,  24  N.  J.  Eq.  567; 
Brown  V.  Lyddy,  11  Hun  (N.  Y.)  451. 

""  Couch  V.  Harrison,  68  Ark.  580, 
60  S.  W.  957;  Whitlock  v.  Ledford, 
82  Kv.  390,  6  Ky.  L.  387 ;  Flanders  v. 
Chamberlain,  24  i\Iich.  305;  Mitchell 
V.  Curran,  1  Mo.  App.  453;  Boring 
V.  Borine-,  2  W.  Va.  297. 

=■  Cakhvell  V.  Caldwell,  121  Ala.  598, 
25  So.  825. 


''  Curtis  V.  Sacramento,  64  Cal.  102, 
28  Pac.  108;  Ingraham  v.  Whitmore, 
75  111.  24;  Shively  v.  Knoblock,  8  Ind. 
App.  433,  35  N.  E.  1028;  Peters  v. 
Newkirk,  6  Cow.  (N.  Y.)  103;  Slater 
V.  La  Grande  Light  &  Power  Co.,  43 
Ore.   131,   72   Pac.  738. 

^'Burroughs  v.  David,  7  Iowa  154; 
.Miller  v.  Kennedy,  3  Rand.   (Va.)   2. 

^'Tillam  V.  Copp,  5  C.  B.  211,  57 
E.  C.  L.  211;  Carlston  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  37  Mont.  118,  94  Pac, 
756,  127  Am.  St.  715. 

"^Hart  V.  Kennedy,  47  N.  J.  Eq. 
51,  20  Atl.  29. 

'°  Pepper  v.  Gorham,  4  Moo.  C.  P. 
148,  16  E.  C.  L.  365;  Grazebsook  v. 
Davis,  5  B.  &  C.  535,  11  E.  C.  L. 
534. 

'''Ringer  v.  Joyce,  1  Marsh.  C.  P. 
404.  4  E.  C.  L.  469 ;  Bignall  v.  Gale,  2 
M.  &  G.  830,  40  E.  C.  L.  643 ;  Blodgett 
V.  Prince,  109  Mass.  44;  Sv>reeney  v. 
Vaudry,  2  Mo.  App.  352;  Cleaveland 
V.  Plunter,  1  Wend.  (N.  Y.)  104; 
Tennant  v.  Divine,  24  W.  Va.  387. 

='  Bryant  v.  Lew,  52  La.  Ann.  1649, 
2S  So.  191 ;  Tobev  v.  Bristol  County, 
3  Story  (U.  S.)  800;  Fed.  Cas.  14065; 
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witnesses.^*  Statute  may  provide  for  the  swearing  of  witnesses 
and  in  such  case,  the  failure  to  administer  an  oath  to  the  wit- 
nesses will  invalidate  the  award/"  unless  waived/^  and  a  failure 
to  object  to  the  testimony  of  one  not  properly  sworn  is  held  a 
waiver.^^  The  presumption  in  the  absence  of  contrary  showing 
is  that  the  witnesses  were  sworn/^  Arbitrators  have  a  right  to  al- 
low the  amendment  of  pleadings  before  them.^*  Parties  have  a 
right  to  be  present  at  the  hearing  of  evidence  and  examination  of 
witnesses  and  an  arbitrator  has  not  the  right  to  listen  to  evidence 
of  one  party  or  to  hear  matters  ex  parte,  behind  the  other's 
back."''  An  award  is  not  binding,  where  after  hearing  both 
parties,  further  evidence  on  behalf  of  one  is  heard  in  the  absence 
of  the  other.^"     It  has  been  held  that  arbitrators  may  not  call 


^'Thornton  v.  McCormick,  75  Iowa 
285,  39  N.  W.  502;  Bryant  v.  Levy, 
52  La.  Ann.  1649,  28  So.  191 ;  Sanborn 
V.  Paul,  60  Maine  325 ;  State  v.  Jack- 
son, 36  Ohio  St.  281 ;  Rounds  v. 
Aiken  Mfg.  Co.,  58  S.  Car.  299,  30 
S.  E.  714;  Tobey  v.  Bristol  County, 
3  Story  (U.  S.)  800,  Fed  Cas.  14065; 
Kane  v.  Fond  du  Lac.  40  Wis.  495. 

=°  Wolfe  V.  Hyatt,  76  Mo.  156; 
Wells  V.  Collier,  1  N.  Y.  Leg.  Obs. 
189 ;  In  re  Grening,  56  N.  Y.  St.  196, 
74  Hun  (N.  Y.)  62,  26  N.  Y.  S.  117. 

"■  Russell  V.  Seery,  52  Kans.  736,  35 
Pac.  812;  Cochran  v.  Bartle,  91  Mo. 
636,  3  S.  W.  854;  Grafton  Quarry 
Co.  V.  McCully,  7  Mo.  App.  580; 
Pierce  v.   Perkins,  17  N.  Car.'  250. 

"Gandy  v.  Tippett,  155  Ala.  296, 
46  So.  463;  In  re  Conner,  128  Cal. 
279,  60  Pac.  862;  Greer  v.  Canfield,  38 
Nebr,  169,  56  N.  W.  883;  McGregor 
V.  Spratt,  59  Hun  (N.  Y.)  617,  35  N. 
Y.  St.  907,  13  N.  Y.  S.  191 ;  Large  v. 
Passmore,  5  Serg.  &  R.  (Pa.)  51; 
Newcomb  v.  Wood,  97  U.  S.  581, 
24  L.  ed.  1085.  See  also.  Hackney 
V.  Adam,  20  N.  Dak.  130,  127  N.  W. 
519. 

^Hannan  v.  Jube,  10  Jur.  926; 
Tomlinson  v.  Hammond,  8  Iowa  40 ; 
Weir  V.  West,  27  Kans.  650:  Reeves 
V.  McGlochlin,  65  Mo.  App.  537. 

**  In  re  Crighton  &c.  General  Ins. 
Corp.  (1910),  2  K.  B.  738,  20  Am. 
&  Eng.  Ann.  Cas.  600  and  note; 
Lloyd  V.  Sturgeon  Falls  Pulp  Co., 
85  L.  T.  (N.  S.)  162. 
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""McFarland  v.  Mathis,  10  Ark. 
560;  Alexander  v.  Cunningham,  111 
111.  511;  Moshier  v.  Shear,  102  111. 
169,  40  Am.  Rep.  573;  Allen  v.  Hill- 
er,  8  Ind.  310;  Sullivan  v.  Frink,  3 
Iowa  66 ;  Sims  v.  Banta,  9  Ky.  L. 
(abstract)  286;  Small  v.  Trickey, 
41  Maine  507,  66  Am.  Dec.  255 ;  Fu- 
dickar  v.  Guardian  Mut.  Life  Ins. 
Co.,  62  N.  Y.  392;  Western  Female 
Seminary  v.  Blair,  1  Disn.  (Ohio) 
370,  12  Ohio  Dec.  677.  See  also, 
Hewitt  V.  Reed  City,  124  Mich.  67, 
82  N.  W.  616,  50  L.  R.  A.  128,  83  Am. 
St.  309. 

"  Hartford  Fire  Ins.  Co.  v.  Bon- 
ner Mercantile  Co.,  44  Fed.  151,  11  L. 
R.  A.  623,  affd.  56  Fed.  278,  5  C.  C. 
A.  524;  Hewitt  v.  Reed  City,  124 
Mich.  6,  82  N.  W.  616,  50  L.  R.  A. 
128;  Hollingsworth  v.  Leeper,  1  Dall. 
(Pa.)  161,  1  L.  ed.  82;  Shinnie  v. 
Coil,  1  McCord  Eq.  (S.  Car.)  478; 
Shipman  v.  Fletcher,  82  Va.  601; 
Lutz  V.  Linthicum,  8  Pet.  (U.  S.) 
165,  8  L.  ed.  904;  Rosenau  v.  Legg, 
82  Ala.  568,  2  So.  441;  Jackson  v. 
Roane,  90  Ga.  669,  16  S.  E.  650,  35 
Am.  St.  238;  Sisk  v.  Garey,  27  Md. 
401;  Rand  v.  Peel,  74  Miss.  305,  21 
So.  10 ;  Bassett  v.  Harkness,  9  N.  H. 
164;  National  Bank  of  Republic  v. 
Darragh,  30  Hun  (N.  Y.)  29,  affd. 
93  N.  Y.  655;  Cleland  v.  Hedly,  5  R. 
I.  163.  A  party  may  be  called  upon 
in  the  absence  of  the  other  in  cer- 
tain matters  which  will  not  prejudice 
the  opposite  party,  as  where  the  pur- 
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witnesses  on  their  own  initiative."  In  certain  cases,  the  sub- 
mission, as  where  made  to  persons  of  special  skill  or  knowledge, 
may  justify  personal  investigation  by  the  arbitrators  and  even 
failure  to  make  outside  investigation.^*  It  has  been  said  that 
arbitrators  are  not  held  to  strict  rules  of  evidence  and  an  award 
is  not  invalid  for  the  admission  of  evidence  incompetent  at  law,^** 
but  they  must  not  refuse  to  hear  competent  evidence.^"  The  pre- 
sumption is  that  all  proper  evidence  was  heard.*^  Arbitrators 
may  hear  expert  evidence,*^  and  may  sometimes  as  experts,  act 
on  their  own  knowledge,*^  or  use  their  own  personal  knowledge 
of  the  matters  in  controversy.**  The  improper  exclusion  of  evi- 
dence does  not  make  an  award  void  at  law,  but  is  ground  for 
equitable  attack.*''  Though  arbitrators  may  reopen  a  case  for  fur- 
ther testimony,  the  rule  is  that  the  exercise  of  this  power  is  dis- 
cretionary and  after  the  parties  have  rested  for  a  long  time,  and 
then  seek  to  introduce  new  evidence,  it  is  proper  to  refuse  to  hear 
them.*^  But  if  the  hearing  is  not  closed  nor  the  parties  given 
time  to  produce  evidence  or  were  left  with  the  impression 
that  other  meetings  would  be  held,  the  arbitrators  have  not  the 
right  to  make  an  award  without  further  hearing.*^ 

pose   is   to   clear  up   an   uncertainty,  v.   Eau   Claire   Water   Co.,    137  Wis. 

Seaton  v.  Kendall,  171  111.  410,  49  N.  517,  119  N.  W.  555. 

E.    561;     Stewart    v.     Waldron,    41  "Duvall  v.   Sulzner,  155  Fed.  910; 

Maine  486;  Witz  v.  Tregallas,  82  Md.  Matter  of  Bennett,  55  Hun    (N.  Y.) 

351,  33  Atl.  718;  Neely  v.  Buford,  65  611,  30  N,  Y.  St.  166,  9  X.  Y.  S.  915. 

Mo.  448;   Herrick  v.  Blair,   1  Johns.  "Raymond  v.   Farmers'    Mut.   Fire 

Ch.  (N.  Y.)   101.  Ins.    Co.,    114   Mich.   386,   72   N.   \V. 

"In  re  Enoch  &c.  Company's  Arbi-  254;  Cohn  v.  Wemme,  47  Ore.  146,  81 

tration   (1910),   1  K.  B.  327,   18  Am.  Pac.  981,   8  Am.   &   Eng.   Ann.   Cas. 

6  Eng.  Ann.   Cas.   159  and  note.  508;     Caldwell    v.     Brooks     Elevator 
''Hall  V.  Norwalk  F.   Ins.   Co.,  57  Co.,   10  N.   Dak.  575,  88  N.   W.   700. 

Conn.  105,  17  Atl.  356;  Bangor  Sav.  "  Hemning  v.  Parker,  13  L.  T.   (N. 

Bank  V.    Niagara    Fire   Ins.    Co.,   85  S.)    795,    14  Wkly.   Rep.   328;   Wrig- 

Maine  68,  26  Atl.  991,  20  L.   R.   A.  glesworth  v.   Morton,  2   Bibb    (Ky.) 

650,     35     Am.     St.     341;     James     v.  157;    Blodgett   v.    Prince,    109    Mass. 

Schroeder,   61    Mich.    28,    27    N.    W.  44;  Sweeney  v.  Vaudry,  2  Mo.  App. 

850;  Wilberly  V.  Matthews,  91  N.  Y.  352;    Coryell  v.    Coryell,    1    N.   J.    L. 

648;    Grmsby's   Admrs.    v.    Bakewell,  441;   Tennant   v.  Divine,   24  W.   Va. 

7  Ohio  98;  Welch  v,  Probst,  135  N.  387;  Silliman  v.  Carr,  159  Cal.  155, 
Y.   S.  642.  113  Pac.  135, 

"•  See  cases  cited  in  note  93,  §  2955.        "  Pepper  v.  Gorham.  4  Moo.  C.  P. 

"  See  cases  cited  in  note  92,  §  2955.  148,    16    E,    C.    L.    365 ;    Graham    v. 

"  Leominster  v.  Fitchburg  &  W.  R.  Woodall,  86  Ala.  313,  5  So.  687  ■  Hook 

Co.,  7  Allen   (Mass.)   38.  v.    Philbrick,  23  N.   H.  288-    Shinnie 

'"Stone  V.  Baldwin,  226  111.  338,  80  v.    Coil,    2    McCord    Eq.     (S.    Car) 

N.  E.  890,  affg.  127  111.  App.  563.  478 ;  McCormick  v.  Blackford,  4  Grat 

"Cobb   v.    Dolphin    Mfg.    Co..    108  (Va.)    133. 
N.  Y.  463,  15  N.  E.  438;  Eau  Claire 
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§  2959.  Manner  of  reaching  decision  by  arbitrators — Una- 
nimity.— The  general  rule  is  that  unless  the  submission  per- 
mits an  award  by  smaller  number,  all  the  arbitrators  must  con- 
cur in  the  award  to  make  it  valid.  *^  The  submission  may  ex- 
pressly provide  for  an  award  by  less  than  all.*"  As  in  the  case 
of  jurors  and  their  verdict,  it  is  improper  for  arbitrators  to  reach 
the  amount  of  award  by  striking  an  average  between  the  sums 
each  believes  correct.^"  Special  tribunals  under  legislative  au- 
thority to  arbitrate  public  concerns  are  not  governed  by  the  rules 
relating  to  private  arbitrations,  and  the  rule  in  their  case  is  that 
a  majority  may  make  an  award  unless  there  is  a  clear  requirement 
for  a  unanimous  award."  If  the  statute  requires  a  unanimous 
award,  the  parties  by  agreement  cannot  provide  for  a  majority 


^'Nettleton  v.  Gridley,  21  Conn. 
531,  56  Am.  Dec.  378;  Bannister  v. 
Read,  1  Gilra.  (111.)  92;  Byard  v. 
Harkrider,  108  Ind.  376,  9  N.  E. 
294;  Richards  v.  Holt,  61  Iowa  529, 
16  N.  W.  595;  Payne  v.  Moore,  2 
Bibb  (Ky.)  163,  4  Am.  Dec.  689; 
Hubbard  v.  Great  Falls  Mfg.  Co., 
80  Maine  39,  12  Atl.  878;  Towne  v. 
Jaquith,  6  Mass.  46,  4  Am.  Dec.  84; 
Willis  V.  Higginbotham,  61  I\Iiss. 
164;  Eames  v.  Fames,  41  N.  H.  177; 
Hoff  V.  Taylor,  S  N.  J.  L.  829 ;  Green 
V.  Miller,  6  Johns.  (N.  Y.)  39,  5  Am. 
Dec.  184;  Oakley  v.  Anderson,  93  N. 
Car.  108;  Rhodes  v.  Baird,  16  Ohio 
St.  573;  Weaver  v.  Powel,  148  Pa. 
St.  372,  23  Atl.  1070;  Sherman  v. 
Cobb,  15  R.  I.  570,  10 'Atl.  591;  Mem- 
phis &c.  R.  Co.  V.  Pillow,  9  Heisk. 
(Tenn.)  248;  Owens  v.  Withee,  3 
Tex.  161 ;  Hobson  v.  McArthur's 
Heirs,  6  Pet.  (U.  S.)  182,  10  L.  ed. 
930.  See  also.  Smith  v.  Walden,  26 
Ga.  249;  Fish  v.  Vermillion,  70 
Kans.  348,  78  Pac.  811;  Harryman 
V.  Harryman,  43  Md.  140;  McCurdy 
V.  Daniell,  135  Mich.  55,  97  N.  W. 
52.  See  note,  IS  Am.  &  Eng.  Ann. 
Cas.  507  et  seq. 

*°  Patterson  v.  Leavitt,  4  Conn.  50, 
10  Am.  Dec.  98;  Cartledge  v.  Cut- 
liff,  21  Ga.  1;  Security  Live  Stock 
Ins.  Assn.  v.  Briggs,  22  111.  App.  107 ; 
Kile  V.  Chapin,  9  Ind.  150;  Kent  v. 
French,  Id  Iowa  187,  40  N.  W.  713 ; 
Fish  V.  Vermillion,  70  Kans.  348,  78 
Pac.  811;  Thompson  v.  Mitchell,  35 


Maine  281 ;  Witz  v.  Tregallas,  82  j\Id, 
351,  ii  Atl.  718;  Doherty  v.  Doherty, 
148  Mass.  367,  19  N.  E.  352;  Dodge 
V.  Brennan,  59  N.  H.  138;  Reeves  v. 
Goff,  2  N.  J.  L.  143;  Zorkowski  v. 
Astor,  13  Misc.  (N.  Y.)  507,  69  N. 
Y.  St.  114,  34  N.  Y.  S.  948;  Kesler  v. 
Kerns,  50  N.  Car,  191;  Ralston  v. 
Ihmsen,  204  Pa.  St,  588,  54  Atl.  365 ; 
Sherman  v.  Cobb,  15  R.  I.  570,  10 
Atl.  591 ;  Rixford  v.  Nye,  20  Vt.  132 ; 
Doyle  V.  Patterson,  84- Va,  800,  6  S. 
JS,.  138;  Bachelder  v.  Wallace,  1 
Wash.  Ter.  107. 

"Compare  Brown  v.  Bellows,  4 
Pick.  (Mass.)  179;  Luther  v,  Med- 
bury,  18  R,  I,  141,  26  Atl.  37,  49  Am. 
St,  753,  See  Whitlock  v.  Duffield, 
Hoffm.  Ch.  (N.  Y.)  110,  revd.  26 
Wend.    (N.   Y.)    55. 

■^  Omaha  Water  Co.  v.  City  of 
Omaha,  162  Fed.  225,  89  C.  C,  A. 
205,  15  Am,  &  Eng.  Ann,  Cas,  498 
and  note;  Hewitt  v,  Craig,  86  Ky. 
23,  9  Ky.  L,  232,  5  S.  W.  280 ;  Hub- 
bard V.  Great  Falls  Mfg.  Co,.  80 
Maine  39,  12  Atl.  878;  Green  v.  Mill- 
er, 6  Johns.  (N.  Y.)  39,  5  Am.  Dec. 
184;  Wheeling  Gas  Co.  v.  Wheeling 
8  W.  Va.  320;  Darge  v.  Horicon  Iron 
Mfg.  Co.,  22  Wis.  691.  See  also. 
Republic  of  Columbia  v,  Cauca  Co,, 
106  Fed.  337,  affd,  113  Fed.  1020, 
51  C.  C.  A,  604;  Omaha  Water  Co. 
v,  Omaha,  162  Fed,  225,  89  C.  C.  A, 
205,  15  Am.  &  Eng,  Ann,  Cas.  498. 
And  see  People  v.  Coghill,  47  Cal. 
361 ;  Harryman  v.  Harryman,  43  Md. 
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award.°^  Other  statutes  permit  majority  awards,  in  the  absence 
of  an  agreement  in  the  submission  to  the  contrary."  Inference 
of  an  intention  to  provide  for  a  majority  award  is  suppHed  by 
a  provision  for  a  third  arbitrator  to  be  appointed  in  case  of  dis- 
agreement." It  was  said  before  that  all  arbitrators  must  be  pres- 
ent at  the  meetings  for  hearing  and  consultation,  even  if  a  major- 
ity may  make  an  award.°°  The  failure  of  one  or  a  minority  of 
arbitrators  to  appear  and  act  with  the  majority  where  reasonable 
notice  and  opportunity  were  given,  allows  the  majority  to  proceed 
without  their  presence,  where  a  majority  may  make  an  award.''" 
So  if  some  of  the  arbitrators  upon  disagreement  refuse  to  go 
ahead,  the  majority  may  proceed  in  accordance  with  their  author- 
ity.^' Where  arbitrators  are  authorized  to  make  a  majority 
award,  an  award  executed  by  the  majority  is  sufficient  proof  of  a 
proper  award,^*  the  presumption  being  that  the  minority  from 
sufficient  reason  did  not  participate." 


140;  Games  v.  Eames,  41  N.  H.  177; 
People  V.  Walker,  23  Barb.  (N.  Y.) 
304;  Downing  v.  Rugar,  21  Wend. 
(N.  Y.)  178,  34  Am.  Dec.  223;  Young 
V.  Buckingham,  5  Ohio  485 ;  Green- 
ville County  V.  Spartanburg  County, 
62  S.  Car.  105,  40  S.  E.  147;  Newel 
V.  Keith's  Exr.,   11  Vt.  214. 

°^  Tuskaloosa  Bridge  Co.  v.  Jera- 
ison,  33  Ala.  476;  Osborn  &c.  Mfg. 
Co.  V.  Blanton,  109  Ga.  196,  34  S.  E. 
306 ;  Jeffersonville  R.  Co.  v.  Mounts, 
7  Ind.  669 ;  Bowen  v.  Lazalere,  44  Mo. 
383 

=' Spencer  v.  Curtis,  57  Ind.  221; 
Buxton  V.  Howard,  38  Ind.  109;  Bul- 
son  V.  Lohnes,  29  N.  Y.  291;  Locke 
V.  Filley,  14  Hun  (N.  Y.)  139;  King 
V.  Grey,  31  Tex.  22. 

"Kelderhouse  v.  Hall,  116  111.  147 
4  N.  E.  652 ;  Security  Live  Stock  Ins. 
Assn.  V.  Briggs,  22  111.  App.  107; 
Guerrant  v.  Smith,  48  Miss.  90 ;  Bat- 
tey  v.  Button,  13  Johns.  (N.  Y.)  187; 
Quay  V.  Westcott,  60  Pa.  St.  163; 
Hobson  V.  McArthur,  16  Pet.  (U.  S.) 
182,  10  L.  ed.  930;  Stiringer  v.  Toy, 
33  W.  Va.  86,  10  S.  E.  26.  But  where 
an  arbitrator  is  appointed  to  act 
throughout  proceedings  with  no  men- 
tion of  disagreement,  no  such  inten- 
tion is  inferred.  Willis  v.  Higgin- 
botham,  61  Miss.  164;  Luther  v.  Med- 


bury,  18  R.  I.  141,  26  Atl.  37,  49  Am. 
St.  753.  See  also,  Tennessee  Lumber 
Co.  V.  Clark,  182  Fed.  618,  105  C.  C. 
A.  156. 

""  See  cases  in  notes  72  to  75,  §  2954. 

""Kile  V.  Chapin,  9  Ind.  150;  Hew- 
itt V.  Craig.  86  Ky.  23,  9  Ky.  L.  232, 
S  S.  W.  280;  Witz  v.  Tregallas,  82 
Md.  351,  33  Atl.  718;  Doherty  v.  Do- 
herty,  148  Mass.  367,  19  N.  E.  352; 
Shores  v.  Bowen,  44  Mo.  396 ;  Broad- 
way Ins.  Co.  v.  Doying,  55  N.  J.  L. 
569,  27  Atl.  927;   Bulson  v.  Lohnes, 

29  N.  Y.  291 ;  Dkkerson  v.  Rorke,  30 
Pa.  St.  390. 

"  Maynard  v.  Frederick,  7  Cush. 
(Mass.)  247;  Dodge  v.  Brennan,  59 
N.  H.  138 ;  Battey  v.  Button,  13  Johns. 
(N.    Y.)    187;    Robinson   v.    Bickley, 

30  Pa.  St.  384;  Doyle  v.  Patterson, 
84  Va.  800,  6  S.  E.  138;  King  v. 
Grey,  31  Tex.  22.  See  also,  Toledo 
S.  S.  Co.  V.  Zenith  Transp.  Co.,  184 
Fed.  391,  106  C.  C.  A.  501. 

"'White  Water  Valley  Canal  Co. 
V.  Henderson,  3  Ind.  3,  8  Blackf. 
(Ind.)  528;  Thompson  v.  Mitchell,  35 
Maine  281 ;  Sperry  v.  Ricker,  4  Allen 
(Mass.)  17;  O'Neill  v.  Clark,  57 
Nebr.  760,  78  N.  W.  256 ;  Eastman  v. 
Burleigh,  2  N.  H.  484;  Bachelder  v. 
Wallace,  1  Wash.  Ter.  107. 

""  Thompson  v.   Blanchard,  2   Iowa 
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§  2960.  Umpire — Method  of  appointment. — An  umpire  is 
a  person  appointed  with  authority  to  make  an  award  alone,  if  the 
arbitrators  fail  to  agree.""  A  special  arbitrator  is  one  called  in 
after  disagreement,  to  act  in  conjunction  with  the  others  to  make 
a  majority  award,"^  and  is  thus  distinguished  from  an  umpire. 
Where  provision  is  made  in  the  submission  for  a  third  person  to 
be  appointed  in  case  of  disagreement,  the  courts  incline  to  hold 
him  an  umpire,  with  power  to  make  an  award  alone,"^  unless  it 
is  clearly  shown  that  the  intent  was  for  him  to  act  in  conjunc- 
tion with  the  others."^  Upon  the  appointment  of  an  umpire  and 
his  entrance  upon  his  duties  in  case  of  a  disagreement  of  the 
original  arbitrators,  the  functions  of  the  arbitrators  cease.°*  Ar- 
bitrators have  no  power  to  appoint  an  umpire  unless  it  is  expressly 
given  by  the  submission  or  other  agreement  of  the  parties."*  It 
is  not  necessary  for  the  umpire  to  be  appointed  before  the  arbi- 
tration begins,""  but  he  may  properly  be  then  selected  and  hear 


44;  Bartolett  v.  Dixon,  12,  Pa.  St. 
129;  Bachelder  v.  Wallace,  1  Wash. 
Ter.  107 ;  Darge  v.  Horicon  Iron 
Mfg.  Co.,  22  Wis.  691. 

""Ranney  v.  Edwards,  17  Conn. 
309;  Crabtree  v.  Green,  8  Ga.  8;  Tyler 
V.  Webb,  10  B.  Mon.  (Ky.)  123;  Ha- 
ven V.  Winnisimmet  Co.,  11  Allen 
(Mass.)  in,  87  Am.  Dec.  723;  Fris- 
sell  V.  Fickes,  27  Mo.  557;  Day  v. 
Hammond,  57  N.  Y.  479,  15  Am.  Rep. 
522;  Rogers  v.  Carrothers,  26  W. 
Va.  238;  Chandos  v.  American  Fire 
Ins.  Co.,  84  Wis.  184,  54  N.  W.  390, 
19  L.  R.  A.  321.  See  also,  Hartford 
Fire  Ins.  Co.  v.  Bonner  Mercantile 
Co.,  44  Fed.  151,  11  L.  R.  A.  623, 
affd.  56  Fed.  378,  5  C.  C.  A.  524.  See 
note  13,  §  2940. 

"Lutz  V.  Linthicum,  8  Pet.  (U.  S.) 
165,  8  L.  ed.  914.  See  also,  Ranney 
V.  Edwards,  17  Conn.  309;  Cones  v." 
Vanosdol,  4  Ind.  248 ;  Haven  v.  Win- 
nisimmet Co.,  11  Allen  (Mass.)  Zll, 
87  Am.  Dec.  723;  Willis  v.  Higgin- 
botham,  61  Miss.  164;  Day  v.  Ham- 
mond, 57  N.  Y.  479,  IS  Am,  Rep. 
522;  Quay  v.  Westcott,  60  Pa.  St. 
163;  Bassett's  Admr.  v.  Cunning- 
ham's Admr.,  9  Grat.  (Va.)  684; 
Chandos  v.  American  Fire  Ins.  Co., 
84  Wis.  184,  54  N.  W.  390,  19  L.  R. 
A.  321. 


"'Savannah,  F.  &  W.  R.  Co.  v. 
Decker,  94  Ga.  149,  21  S.  E.  372; 
Scudder  v.  Johnson,  5  Mo.  551 ;  Hob- 
son  V.  M'Arthur,  16  Pet.  (U.  S.) 
182,  10  L.  ed.  930. 

"^Gaflfy  V.  Hartford  Bridge  Co., 
42  Conn.  143;  Hartford  Fire  Ins. 
Co.  V.  Bonner  Mercantile  Co.,  44 
Fed.  151,  11  L.  R.  A.  623,  affd.  56 
Fed.  378,  5  C.  C.  A.  524;  Ingraham 
V.  Whitmore,  75  111.  24;  Haven  v. 
Winnisimmet  Co.,  11  Allen  (Mass.) 
377,  87  Am.  Dec.  723;  Mullins  v. 
Arnold,  4  Sneed  (Tenn.)  262. 

"  Crabtree  v.  Green,  8  Ga.  8 ;  In 
re  Grening,  74  Hun  (N.  Y.)  62, 
56  N.  Y.  St.  196,  26  N.  Y.  S.  117; 
Lyon  V.  Blossom,  11  N.  Y.  Super. 
Ct.  318. 

''See  Elliott  Ev.,  §  1659.  McMa- 
han  v.  Spinning,  51  Ind.  187;  Daniel 
V.  Daniel,  6  Dana  (Ky.)  93;  Allen- 
Bradley  Co.  V.  Anderson  &c.  Distil- 
leries Co.,  99  Ky.  311,  18  Ky.  L.  216, 
35  S.  W.  1123;  Norfleet  v.  Southall,  7 
N.  Car.  189;  Sharp  v.  Lipsey,  22 
Bailey  (S.  Car.)  113.  See  also, 
Gaffy  V.  Hartford  Bridge  Co.,  42 
Conn.  143;  Lyon  v.  Blossom,  11  N. 
Y.  Super.  Ct.  318. 

*■  Rogers  v.  Corrothers,  26  W.  Va. 
238;  Chandos  v.  American  Fire  Ins. 
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the  evidence  with  the  arbitrators,  though  he  acts  only  in  case  of 
their  disagreement."  His  appointment  may  be  deferred  until 
the  time  hmited  for  the  action  of  the  arbitrators  has  expired."' 
If  the  submission  provides  a  certain  way  for  making  the  appoint- 
ment of  the  umpire,  its  requirements  must  be  fohowed.""  If  the 
arbitrators  have  the  right  to  appoint,  all  must  concur."  Statu- 
tory requirements  must  be  complied  with."  In  the  absence  of 
restriction  by  statute  or  submission,  appointment  may  be  in 
parol."  As  a  general  rule,  the  selection  of  an  umpire  or  special 
arbitrator  by  lot  or  chance  is  invalid. ^^  Appointment  of  an  um- 
pire by  parol  where  there  is  a  requirement  for  appointment  in 
writing,  or  other  irregularity  in  appointment,  as  appointment  by 
lot,  may  be  waived  by  proceeding  before  him  with  knowledge  of 
the  irregularity."  The  presumption  is  in  favor  of  regular  ap- 
pointment, or  if  an  irregularity  appears,  of  consent  to  the  irregu- 
larity."    Some  proof  of  appointment  is  necessary,  but  it  seems 


Co.,  84  Wis.  184,  54  N.  W.  390,  19  L. 
R.  A.  321. 

"See  Elliott  Ev.,  §  1659;  Dudley 
V.  Thomas,  23  Cal.  365 ;  Newton  v. 
West,  3  Mete.  (Ky.)  24;  Bigelow  v. 
Maynard,  4  Cush.  (Mass.)  317; 
Leonard  v.  Cox,  64  Mo.  32 ;  Butler  v. 
New  York,  1  Hill  (N.  Y.)  489,  revd. 
7  Hill  (N.  Y.)  329;  Bryan  v.  Jeff- 
reys, 104  N.  Car.  242,  10  S.  E.  167; 
Woodrow  V.  O'Conner,  28  Vt.  lid; 
Rogers  v.  Corrothers,  26  W.  Va.  238 ; 
Chandos  v.  American  F.  Ins.  Co.,  84 
Wis.  184,  54  N.  W.  390,  19  L.  R.  A. 
321.  See  also,  Kaplan  v.  Niagara 
F.  Ins.  Co.,  n  N.  J.  L.  780,  65  Atl. 
188. 

"'Harding  v.  Watts,  15  East  556; 
In  re  Grening,  74  Hun  (N.  Y.)  62, 
56  N.  Y.  St.  196,  26  N.  Y.  S.  117; 
Rogers  v.  Corrothers,  26  W.  Va.  238; 
Chandos  v.  American  Fire  Ins.  Co., 
84  Wis.  184,  54  N.  W.  390,  19  L.  R. 
A.  321. 

™Bryce  v.  Loutit,  21  Ont.  App. 
100;  MacPherson  v.  Drumm,  17  Rev. 
Leg.  672. 

"Direct  Cable  Co.  v.  Dominion 
Tel.  Co.,  28  Grant  Ch.  (U.  C.)  648; 
Crisp  V.  Love,  65  N.  Car.  126. 

"In  re  Grening,  74  Hun  (N.  Y.) 
62,  56  N.  Y.  St.  196,  26  N.  Y.  S.  117. 

"Knowlton    v.    Homer,    30    Maine 


552;  Chase  v.  Jefts,  51  N.  H.  494; 
Elmendorf  v.  Harris,  5  Wend.  (N. 
Y.)  516,  23  Wend.  (N.  Y.)  628,  35 
Am.  Dec.  587 ;  Bryan  v.  Jeffreys,  104 
N.  Car.  242,  10  S.  E.  167;  Frye  v. 
Scott,  3  Cranch  C.  C.  (U.  S.)  294,  9 
Fed.    Cas.    No.    5144. 

"  Elliott  Ev.,  §  1659 ;  Young  v.  Mil- 
ler, 3  Barn.  &  Cr.  407,  10  E.  C.  L. 
189;  Lord  v.  Lord,  5  El.  &  Bl.  404,  1 
Jur.  (N.  S.)  893,  26  L.  J.  Q.  B. 
34,  85  E.  C.  L.  404 ;  Hart  v.  Kennedy, 
47  N.  J.  Eq.  51,  20  Atl.  29;  In  re 
Grening,  74  Hun  (N.  Y.)  62,  56  N. 
Y.  St.  196,  26  N.  Y.  S.  117. 

"Elliott  Ev.,  §  1659;  In  re  Zuber, 
25  Ont.  L.  252,  Ann.  Cas.  1912C. 
1002;  Brush  v.  Fisher,  70  Mich.  469, 
38  N.  W.  446,  14  Am.  St.  510;  Gra- 
ham v.  Graham,  12  Pa.  St.  128.  See 
also,  Knowlton  v.  Homer,  30  Maine 
552;  Hart  v.  Kennedy,  47  N.  J.  Eq. 
51,  20  Atl.  29;  In  re  Grening,  74 
Hun  (N.  Y.)  62,  56  N.  Y.  St.  196,  26 
N.  Y.  S.  117;  Chandos  v.  American 
F.  Ins.  Co.,  84  Wis.  184,  54  N.  W. 
390,   19  L.  R.  A.  321. 

'°  Greenwood  v.  Jonathan,  9  Ad. 
&  El.  699,  36  E.  C.  L.  369;  Savannah, 
F.  &  W.  R.  Co.  V.  Decker.  94  Ga. 
149,  21  S.  E.  372 :  Fowler  v.  Jackson, 
86  Ga.  337,  12  S.  E.  811;  Hart  v. 
Kennedy,  47  N.  J.  Eq.  51,  20  Atl.  29. 
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this  may  be  in  parol.'"'  The  authority  to  appoint  includes  the  au- 
thority to  substitute  if  the  first  appointee  refuses,  but  not  author- 
ity to  appoint  another  if  he  accepts/' 

§  2961,  Umpire — His  authority. — The  umpire  may  be  ap- 
pointed within  the  time  allowed  to  the  original  arbitrators  to  make 
the  award/^  but  he  has  no  authority  to  act  in  the  case  before  the 
expiration  of  such  time,  unless  the  arbitrators  have  disagreed 
and  given  notice  that  they  will  not  act  further,  and  do  not  under- 
take to  act  further.'*  Though  the  appointment  may  be  made 
before  disagreement,  he  has  no  right  to  act  until  after  disagree- 
ment,^" for  in  no  case  does  the  umpire's  authority  begin  until  after 
the  disagreement  of  the  arbitrators.  No  act  of  his  before  such 
time  is  binding,^^  except  with  the  consent  of  the  parties.  How- 
ever, the  award  of  the  arbitrators*  is  not  invalid  merely  because 
the  umpire  joined,^^  and  if  the  arbitrators  disagree,  and  the  um- 
pire then  is  called  upon,  his  award  is  not  invalid  because  he  took 
part  with  the  arbitrators.*^  What  constitutes  such  a  disagree- 
ment as  to  justify  the  calling  of  an  umpire  depends  on  the  circum- 
stances,** and  the  fact  that  an  umpire  is  called  in  is  prima  facie 
proof  of  such  disagreement. *°  If  there  is  in  fact  a  disagreement, 
all  the  arbitrators  need  not  concur  in  calling  an  umpire  unless  it 

"See   Elliott  Ev.,   §   1659;    Still  v.  1   Ky.   L.    (abstract)    271;    Manufac- 

Halford,   4   Campb.    17;    Osborne   v.  turers'  &  Builders'   Fire  Ins.   Co.   v. 

Wright,  12  U.  C.  Q.  B.  65 ;  Rison  v.  Mullen,  48  Nebr.  620,  (^  N.  W.  445 ; 

Berry,  4  Rand.  (Va.)  275.     See  also,  Christenson  v.  Carleton,  69  Vt.  91,  Zl 

Trippet  v.  Eyre,  1   Show.  74,  3  Lev.  Atl.  226. 

263,  2  Vent.  113;  Cloud  v.  Sledge,  1  '^Ritchie  v.  Snowball,  26  N.  Bruns. 

Bailey   (S.  Car.)   105.  258;  King  v.  Cook,  T.  U.  P.  Charlt. 

"Oliver  v.    Collings,   11    East  367.  (Ga.)  286,  4  Am.  Dec.  715;  Adams  v. 

See   Fowler  v.  Jackson,  86  Ga.  7,11,  Ringo,   79   Ky.   211,    1    Ky.    L.   251; 

12  S.  E.  811.  Rigden  v.  Martin,  6  Har.  &  J.  (Md.) 

"  See  cases  cited  in  note  67,  §  2960.  403 ;    Stevens  v.   Brown,  82   N.   Car. 

"Smailes    v.    Wright,    3    M.    &    S.  460. 

559;  Coppin  v.  Hurnard,  1  Lev.  285,  "=In  re  Elliott,  2  DeG.  &  Sm.  17. 

2    Saund.    129;    In    re    Grening,    74  ""Tunno   v.    Bird,   5    Barn.    &  Ad. 

Hun    (N.  Y.)   62,  56  N.  Y.   St.   196,  488,  27  E.  C.  L.  209;  Broadway  Ins. 

26  N.  Y.  S.  117;  Richards  v.  Brock-  Co.  v.   Doying,  55   N.   J.   L.  569,  27 

enbrough's  Admr.,  1  Rand.  (Va.)  449.  Atl.    927;    Powell    v.    Ford,    4    Lea 

™  Byrne  v.  Usry,  85  Ga.  219,  11  S.  (Tenn.)   278. 

E.  561;  Greenwell  v.  Embree,  5  Ky.  '"White   v.    Kirby,   2    Chamb.    (U. 

L.    (abstract)    313;  Lockart  v.  Kidd,  C.)  452;  Sprigens  v.  Nash,  5  M.  &  S. 

2  Mill  Const.   (S.  Car.)  216;   Cooley  193;    Tyler    v.    Webb,    10    B.    Mon. 

V.  Dill,  1  Swan.   (Tenn.)  313;  Chris-  (Ky.)   123;  Finney's  Exrs.  v.  Miller, 

tenson  v.  Carleton,  69  Vt.  91,  37  Atl.  1  Bailey  (S.  Car.)  81;  Powell  v.  Ford, 

226.  4  Lea  (Tenn.)  278. 

^Whittaker    v.    Wallace's    Admr., 
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is  required  by  statute.^"  No  authority  to  proceed  exists  until  the 
parties  are  notified  of  the  appointment  of  an  umpire,  and  that  he 
is  about  to  proceed,  and  they  must  be  given  opportunity  to  be 
heard  before  him,  or  demand  hearing  before  him.*^  If  a  demand 
is  made,  a  hearing  must  be  granted.^*  But  if  the  parties  know 
of  the  umpire  proceeding  to  consider  the  case  on  the  evidence 
before  the  original  arbitrators,  and  have  been  given  opportunity 
to  be  heard,  and  fail  to  object,  or  to  request' hearing,  they  are  held 
to  have  waived  the  right  to  hearing  and  the  award  is  valid/''  No- 
tice of  meetings  to  hear  evidence  must  be  given  to  the  parties,"" 
and  in  general,  the  same  rules  apply  which  governed  the  original 
arbitrators  in  the  conduct  of  meetings.  The  necessity  for  notice 
may  be  waived."  It  is  held  that  if  the  arbitrators  have  partially 
disagreed,  the  umpire  may  acoept  their  judgment  about  matters 
on  which  they  agreed,  and  himself  investigate  only  those  as  to 
which   they   disagreed.'^      However,   he   must  make   an   entire 


'"Broadway  Ins.  Co.  v.  Doying,  55 
N.  J.  L.  569,  27  Atl.  927. 

''  Gaffy  V.  Hartford  Bridge  Co.,  42 
Conn.  143 ;  Walker  v.  Walker,  28  Ga. 
140;  Alexander  v.  Cunningham,  111 
111.  511;  Shively  v.  Knoblock,  8  Ind. 
App.  433,  35  N.  E.  1028,  52  Am.  St. 
467;  Daniel  v.  Daniel,  6  Dana  (Ky.) 
93;  Hunt  v.  Juntz,  28  La.  Ann.  500; 
Selby  V.  Gibson,  1  Har.  &  J.  (Md.) 
362  note ;  Wheaton  v.  Crane,  27  N.  J. 
Eq.  368;  Day  v.  Hammond,  57  N-  Y. 
479,  15  Am.  Rep.  522 ;  Bray  v.  Staples, 
149  N.  Car.  89,  62  S.  E.  780,  19  L.  R. 
A.  (N.  S.)  696n;  Slater  v.  Le  Grande 
Power  Co.,  43  Ore.  131,  72  Pac.  738; 
Coons  V.  Coons,  95  Va.  434,  28  S. 
E.  885,  64  Am.  St.  804;  Passmore 
V.  Pettit,  4  Dall.  (U.  S.)  271,  1  L. 
ed.  830;  Wood  v.  Helme,  14  R.  I. 
325;  Taber  v.  Jenny,  1  Sprague  (U. 
S.)  315,  Fed.  Cas.  13720.  See  also. 
Bray  v.  Staples,  149  N.  Car.  89,  62 
S.  E.  780,  19  L.  R.  A.  (N.  S.)  696 
and  note,  16  Am.  &  Eng.  Ann.  Cas. 
555  and  note. 

»»In  re  Jenkins,  1  Dowl.  (N.  S.) 
276;  Moore  v.  Powley,  1  Nova  Scotia 
(2d  ed.)  115;  In  re  Salkeld,  12  Ad. 
&  El.  767,  40  E.  C.  L.  380. 

«•  Blood  V.  Shine,  2  Fla.  127; 
Knowlton  v.  Homer,  30  Maine  552; 


Jenkins  v.  Meagher,  46  Miss.  84 
Rounds  V.  Aiken  Mfg.  Co.,  58  S 
Car.  299,  36  S.  E.  714.  See  also 
Ranney  v.  Edwards,  17  Conn.  309 
Graham  v.  Graham,  9  Pa.  St.  254, 
49  Am.  Dec.  557. 

'"Walker  v.   Walker,   28   Ga.    140 
Alexander   v.    Cunningham,    111    111, 
511;   Haven  v.  Winnisimmet  Co.,   11 
Allen  (Mass.)  377,  87  Am.  Dec.  723 
Elmendorf  v.  Harris,  23  Wend.    (N 
Y.)    628,  35  Am.  Dec,   587;   Bray  v 
Staples,  149  N.  Car.  89,  62  S.  E.  780, 
19  L.  R.  A.  (N.  S.)  696  and  note,  16 
Am.  &  Eng.  Ann.  Cas.  555  and  note 
Slater  v.   Le  Grande   Power   Co.,  43 
Ore.  131,  72  Pac.  738. 

""^  Ranney  v.  Edwards,  17  Conn. 
309;  Graham  v.  Graham,  9  Pa.  St. 
254,  49  Am.  Dec.  557;  Crabtree  v. 
Green,  8  Ga.  8;  Graham  v.  Graham, 
12  Pa.  St.  128;  Coons  v.  Coons,' 95 
Va.  434,  28  S.  E.  885,  64  Am,  St.  804. 

"'Blood  V.  Shine,  2  Fla.  127;  Whit- 
taker  V.  Wallace's  Admr.,  1  Ky.  L. 
(abstract)  271 ;  Finney's  Exrs.  v. 
Miller,  1  Bailey  (S.  Car.)  81.  See 
contra,  Hartford  Fire  Ins.  Co.  v. 
Bonner  Mercantile  Co.,  44  Fed.  151, 
11  L.  R.  A.  623,  affd.  56  Fed.  378,  and 
Coons  V.  Coons,  95  Va.  434,  28  S. 
E.  885,  64  Am.  St.  804. 
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award/'  unless  the  submission  provides  for  a  special  award.®* 
He  should  use  his  own  judgment.''^  He  should  not  hear  one  ar- 
bitrator, on  disagreement,  in  the  absence  of  the  other,®"  or  hear 
evidence  ex  parte,"^  or  make  his  award  by  striking  an  average,"' 
or  disregard  any  essentials  required  by  the  circumstances  of  sub- 
mission.®" In  case  of  a  special  arbitrator,  it  is  essential  that  the 
original  arbitrators  participate  with  him  in  the  consideration  after 
their  disagreement,  and  a  majority  of  all  must  join  in  the  award.^ 
It  is  not  necessary  that  the  arbitrators  after  disagreement  should 
join  with  the  umpire.^  But  joinder  by  the  arbitrators  in  his  hear- 
ing is  mere  surplusage,  and  does  not  invalidate  the  award.'  The 
umpire  must  sign  the  award.* 


•=  Wicks  V.  Cox,  11  Jur.  542;  Crab- 
tree  V.  Green,  8  Ga.  8;  Haven  v. 
Winnisimmet  Co.,  11  Allen  (Mass.) 
2,11,  87  Am.  Dec.  723;  Lyon  v.  Blos- 
som, 11  N.  Y.  Super.  Ct.  318;  Fin- 
ney's Exrs.  V.  Miller,  1  Bailey  (S. 
Car.)  81;  Bassett's  Admr.  v.  Cun- 
ningham's Admr.,  9  Grat.   (Va.)  684. 

"Powell  V.  Ford,  4  Lea  (Tenn.) 
278. 

°'Crabtree  v.  Green,  8  Ga.  8;  In- 
graham  V.  Whitmore,  75  111.  24;  Ha- 
ven V.  Winnisimmet  Co.,  11  Allen 
(Mass.)  m,  87  Am.  Dec.  723. 

°°  Cravens  v.  Estes,  144  Ky.  511, 
139  S.  W.  761;  Walker  v.  Charles- 
ton, Bailey  Eq.  (S.  Car.  )443;  Mul- 
ling v.  Arnold,  4  Sneed  (Tenn.)  262. 
See  also,  Brook  v.  Badart,  16  C.  B. 
(N.  S.)  403,  10  Jur.  (N.  S.)  704,  33 
L.  J.  C.  P.  246,  10  L.  T.  R.  (N.  S.) 
378,  111  E.  C.  L.  403. 

"Alexander  v.  Cunningham,  111 
111.  511. 

'"Hartford  Fire  Ins.  Co.  v.  Bonner 
Mercantile  Co.,  56  Fed.  378,  S  C.  C. 
A.  524. 

»°  West  Jersey  R.  Co.  v.  Thomas,  23 
N.  J.  Eq.  431,  affd.  24  N.  J.  Eq.  567; 
Walker  v.  Charleston,  Bailey  Eq.  (S. 
Car.)  443;  Palmer  v.  Van  Wyck,  92 
Tenn.  397,  21  S.  W.  761. 

'See  Tennessee  Lumber  Co.  v. 
Clark,  182  Fed.  618,  105  C.  C.  A.  156. 
See  also,  Gaflfy  v.  Hartford  Bridge 


Co.,  42  Conn.  143;  Kelderhouse  v. 
Hall,  116  111.  147,  4  N.  E.  652;  Haven 
V.  Winnisimmet  Co.,  11  Allen  (Mass.) 
377,  87  Am.  Dec.  723;  Graham  v. 
James,  7  Rob.  (N.  Y.)  468;  Mullins 
v.  Arnold,  4  Sneed  (Tenn.)  261; 
Chandos  v.  American  Fire  Ins.  Co., 
84  Wis.  184,  54  N.  W.  390,  19  L.  R. 
A.  321. 

==  Sheffield  v.  Clark,  IZ  Ga.  92;  San- 
ford  V.  Wood,  49  Ind.  165;  Scudder 
V.  Johnson,  5  Mo.  551 ;  Jackson  v. 
Merritt,  11  Abb.  Pr.  (N.  Y.)  370. 

'Elliott  Ev.,  §  1659;  Sheffield  v. 
Clark,  1Z  Ga.  92 ;  Kelderhouse  v.  Hall, 
116  111.  147,  4  N.  E.  652;  Sanford  v. 
Wood,  49  Ind.  165;  Tyler  v.  Webb, 
10  B.  Mon.  (Ky.)  123;  Rigden  v. 
Martin,  6  Har.  &  J.  (Md.)  403;  Jen- 
kins V.  Meagher,  46  Miss.  84;  Fris- 
sell  V.  Fickes,  27  Mo.  557;  Jackson 
V.  Merritt,  11  Abb.  Pr.  (N.  Y.) 
370;  Bryan  v.  Jeffreys,  104  N.  Car. 
242,  10  S.  E.  167;  Boyer  v.  Aurand, 
2  Watts  (Pa.)  74;  Mullins  v.  Ar- 
nold, 4  Sneed  (Tenn.)  262;  Woodrow 
V.  O'Conner,  28  Vt.  776;  Rison  v. 
Berry,  4  Rand.   (Va.)  275. 

*  Sheffield  v.  Clark,  11  Ga.  92;  Kile 
V.  Chapin,  9  Ind.  150;  Daniel  v.  Dan- 
iel, 6  Dana  (Ky.)  93;  Jackson  v.  Mer- 
ritt, 11  Abb.  Pr.  (N.  Y.)  370;  Shields 
V.  Renno,  1  Overt.  (Tenn.)  313; 
Powell  V.  Ford,  4  Lea  (Tenn.)  278. 
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§  2962.  Time  of  making  award. — The  general  rule  is  that 
an  award  to  be  valid  must  be  made  within  the  time  limited  by  the 
submission.^  In  the  absence  of  proof,  it  is  held,  the  presumption 
is  that  it  was  made  within  such  time.^  If  the  time  for  making  is 
not  limited,  the  award  may  be  made  any  time  before  the  submis- 
sion is  revoked  by  one  of  the  parties.'  The  original  time  may  be 
extended  by  agreement  of  parties.*  In  the  construction  of  par- 
ticular submissions,  it  has  been  held  that  the  arbitrators  have  the 


'Ryan  v.  Dougherty,  30  Cal.  218; 
Buntain  v.  Curtis,  27  111.  374;  Knipe 
V.  Harrington,  1  Blackf.  (Ind.)  79; 
Bent  v.  Erie  Tel.  &c.  Co.,  144  Mass. 
165,  10  N.  E.  778;  Brown  v.  Copp,  5 
N.  H.  223;  Johnson  v.  Crawford,  212 
Pa.  502,  61  Atl,  1103;  White  v.  Pur- 
year,  10  Yerg.  (Tenn.)  441;  Golds- 
t)orough  V.  Williams,  2  Cranch  C.  C. 
(U.  S.)  401,  10  Fed.  Cas.  5518;  Jor- 
dan V.  Lobe,  34  Wash.  42,  74  Pac. 
817.  See  cases  cited  in  notes  46  and 
47,  §  2952. 


'Owen  V.  Boerum,  23  Barb.  (N. 
Y.)  187. 

'Saunders  v.  Heaton,  12  Ind.  20; 
Harding  v.  Wallace,  8  B.  Mon.  (Ky.) 
536;  Small  v.  Thurlon,  i1  Maine 
504;  Rogers  v.  Tatum,  25  N.  J.  L. 
281 ;  Nichols  v.  Rensselaer  County 
Mut.  F.  Ins.  Co.,  22  Wend.  (N.  Y.) 
125;  White  v.  Puryear,  10  Yerg. 
(Tenn.)  441;  Tyson  v.  Robinson,  25 
N.  Car.  333. 

*  See  cases  cited  in  §  2946,  note  65, 
and  §  2952,  note  48. 
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whole  of  the  last  day  to  make  the  award,  so  an  award  made  at 
night  of  such  day  is  valid/  that  if  the  time  limit  is  "within""  or 
"until"'  a  certain  day,  an  award  made  on  that  day  is  valid,  and 
"month"  has  been  held  to  mean  a  lunar,  and  not  a  calendar, 
month.^  An  award  is  deemed  made  when  drawn  up  and  signed,"  or 
delivered  to  one  party  within  the  time  limited.^"  The  right  to 
object  to  an  award  made  out  of  time  may  be  waived,^^  or  such 
award  may  be  ratified.^^  A  valid  award  is  binding  without  the 
parties'  consent  or  ratification.^^ 

§  2963.  Form  and  requisites  of  award — Publication. — Un- 
less required  by  submission  or  by  statute,  an  award  need  be  in 
no  special  or  technical  form  of  words ;  it  is  sufficient  that  it  shows 
a  decision  by  the  arbitrators  of  the  matters  submitted.^*  It  is 
unnecessary  that  the  award  recite  that  it  is  the  award  of  the  ar- 


°  Withers  v.  Drew,  Cro.  Eliz.  676. 

'  In  re  Higham,  9  Dowl.  203 ;  Chap- 
man V.  Ewing,  78  Ala.  403. 

'Kerr  v.  Jeston,  1  Dowl.  (N.  S.) 
538;  Knox  v.  Simmonds,  3  Bro.  C. 
Ch.  358. 

'  In  re  Swinford,  6  M.  &  S.  226. 

•Brooke  v.  Mitchell,  6  M.  &  W. 
473;  McClure  v.  Shroyer,  13  Mo. 
104;  Ott  V.  Schroeppel,  3  Barb.  (N. 
Y.)    56. 

"  Rixford  V.  Nye,  20  Vt.  132. 

"  See  cases  cited  in  note  52,  §  2952. 

"  See  cases  cited  under  §  2974. 

"Hopson  V.  Doolittle,  13  Conn.  236; 
Hynes  v.  Wright,  62  Conn.  325,  26 
Atl.  642,  36  Am.  St.  344;  Sears  v. 
Vincent,  8  Allen  (Mass.)  507. 

"In  re  Curtis  (Conn.),  42  Am.  St. 
200;  Clark  Millinery  Co.  v.  National 
Union  F.  Ins.  Co.  (N.  Car.),  75  S. 
E.  -944;  Payne  v.  Crawford,  97  Ala. 
604,  10  So.  911,  11  So.  725;  Steere 
V.  Brownell,  113  111.  415;  Brown  v. 
Harness,  11  Ind.  App.  426,  38  N.  E. 
1098;  Snyder  v.  Rouse,  1  Mete.  (Ky.) 
625;  Kendall  v.  Bates,  35  Maine  357; 
Benson  v.  White,  101  Mass.  48; 
Spear  v.  Hooper,  22  Pick.  (Mass.) 
144;  Westover  v.  Armstrong,  24 
Nebr.  391.  38  N.  W.  843;  Tracy  v. 
Herrick,  25  N.  H.  381;  Girdler  v. 
Carter,  47  N.  H.  305;  Hoffman  v. 
Hoffman,  26  N.  J.  L.  175;  Rogers  v. 
Tatum,   24    N.    J.    L.    281;    Cobb   v. 


Dolphin  Mfg.  Co.,  108  N.  Y.  463,  15 
N.  E.  438;  Hiscock  v.  Harris,  74 
N.  Y.  108;  Crawford  v.  Orr.  84  N. 
Car.  246;  Rice  v.  Hassenpflug,  45 
Ohio  St.  377,  13  N.  E.  655;  McCal- 
mont  V.  Whitaker,  3  Rawle  (Pa.) 
84,  23  Am.  Dec.  102 ;  Bemus  v.  Clark, 
29  Pa.  St.  251;  Betsill  v.  Betsill,  30 
S.  Car.  SOS,  9  S.  E,  652;  Dougherty 
V.  McWhorter,  7  Yerg.  (Tenn.) 
239;  Bowden  v.  Crow,  2  Tex.  Civ. 
App.  591,  21  S.  W.  612;  Hartland  v. 
Henry,  44  Vt.  593;  Soper  v.  Frank, 
47  Vt.  368;  Smith  v.  Smith,  4  Rand. 
(Va.)  95;  Rogers  v.  Corrothers,  26 
W.  Va.  238.  In  the  following  cases 
are  set  out,  in  whole  or  in  part,  forms 
of  awards :  Georgia  Home  Ins.  Co. 
V.  Kline,  114  Ala.  166,  21  So.  958; 
Blair  V.  Wallace,  21  Cal.  317;  Averill 
V.  Buckingham,  36  Conn.  359;  Pike 
V.  Stallings,  71  Ga.  860;  Seaton  v. 
Kendall,  61  111.  App.  289,  affd.  171 
111.  410,  49  N.  E.  561;  Carson  v. 
Earlywine,  14  Ind.  256;  Walnut  Dist. 
Tp.  V.  Rankin,  70  Iowa  65,  29  N.  W. 
806;  Weir  v.  West,  27  Kans.  650; 
Shackelford  v.  Purket,  2  A.  K. 
Marsh.  (Ky.)  435,  12  Am.  Dec.  422; 
Porter  v.  Buckfield  Branch  R.  Co., 
32  Maine  539;  Bushey  v.  Culler,  26 
Md.  534;  Lutz  v.  Linthicum,  8  Pet. 
(U.  S.)  165,  8  L.  ed.  904;  Doolittle 
V.  Malcom,  8  Leigh  (Va.)  608,  31 
Am.  Dec.  671 ;  Tennant  v.  Divine,  24 
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bitrators/"  or  recite  their  authority/"  or  that  the  parties  were 
heard,"  or  that  all  matters  submitted  were  decided/'  or  all  legal 
evidence  admitted/'  or  all  the  arbitrators  acted.  ^°  Nor  does  a 
misrecital  invalidate  it.^^  The  requirements  of  the  submission 
must  be  followed/^  unless  waived.^*  Likewise,  statutory  require- 
ments must  be  observed.^*  The  facts  found  by  the  arbitrators 
and  their  conclusions  of  law^^  or  their  reasons  for  decision,-'^ 
or  the  evidence  on  which  the  award  is  based,^^  are  generally 
not  required  to  be  stated  in  the  award.  A  parol  award  is 
good,^*  but  if  the  submission^"  or  statute  requires  the  award  to 
be  in  writing,'"  such  requirement  must  be  followed.     So  where 


W.  Va.  387.  See  also,  Spooner  v. 
Payne,  4  C.  B.  328,  16  L.  J.  C.  P. 
22s,  56  E.  C.  L.  328. 

"^  Saunders  v.   Heaton,    12  Ind.  20. 

"Baker  v.  Hunter,  16  M.  &  W. 
672,  16  L.  J.  Exch.  203. 

"  Warner  v.  Collins,  135  Mass. 
26;  Houghton  v.  Burroughs,  18  N. 
H.  499. 

"  Brown  v.  Croyden  Canal  Co.,  9 
Ad.  &  El.  522,  36  E.  C.  L.  188;  Cald- 
well V.  Dickinson,  13  Gray  (Mass.) 
365, 

'°  Leominster  v.  Fitchburg  &c.  W. 
R,  Co.,  7  Allen   (Mass.)   38. 

"  Hoffman  v.  Hoffman,  26  N.  J.  L. 
175;  Rogers  v.  Tatum,  25  N.  J.  L. 
281 ;  Rixford  v.  Nye,  20  Vt.  132. 

^  The  following  misrecitals  have 
been  held  not  to  invalidate  awards : 
that  submission  was  in  writing 
(Boots  V.  Canine,  94  Ind.  408),  as  to 
matters    submitted    (Diblee    v.    Best, 

11  Johns.  (N.  Y.)  103),  as  to  date 
of  submission    (Byars  v.   Thompson, 

12  Leigh  (Va.)  550,  37  Am.  Dec. 
680),  as  to  extension  of  time  (Ad- 
dison v.  Spittle,  6  Dowl.  &  L.  531). 

^  Everard  v.  Paterson,  6  Taunt.  625, 
1  E.  C.  L.  502 ;  McCullough  v.  Myers, 
Hardin  (Ky.)  197;  Caldwell  v. 
Dickinson,  13  Gray  (Mass.)  365; 
Montague  v.  Smith,  13  Mass.  396; 
Bloomer  v.  Sherman,  5  Paige  (N. 
Y.)  575;  Fobes  v.  Backus,  1  Grant 
Cas    (Pa  )  393 

^  Tudor  V.  Scovell,  20  N.  H.  174; 
Perkins  v.  Wing,  10  Johns.  (N.  Y.) 
143 ;  Sellick  v.  Addams,  IS  Johns.  (N. 
Y.)  197;  Gidley  v.  Gidley,  65  N.  Y. 
169. 


^Darling  v.  Darling,  16  Wis.  644. 
But  this  case  also  holds  that  an 
award  invalid  as  a  statutory  award 
may  be  valid  as  a  common-law 
award. 

^In  re  Curtis,  64  Conn.  501,  30 
Atl.  769,  42  Am.  St.  200;  McKnight 
V.  McCullough,  21  Iowa  111;  Pick- 
ens V.   Miller,  82  N.   Car.  543. 

^In  re  Curtis,  64  Conn.  501,  30 
Atl.  769,  42  Am.  St.  200;  Crabtree  v. 
Green,  8  Ga.  8;  Patton  v.  Baird,  42 
N.  Car.  255;  Henry  v.  HilKard,  120 
N.  Car.  479,  27  S.  E.  130;  Lamphire 
v.  Cowan,  39  Vt.  420. 

^  Allen  v.  Miles,  4  Harr.  (Del.) 
234;  Powell  v.  Ril^,  IS  Lea  (Tenn.) 
153. 

=»Byrd  v.  Odem,  9  Ala.  755;  Smith 
V.  Douglass,  16  III.  34;  Skrable  v. 
Pryne,  93  Iowa  691,  62  N.  W.  21; 
Massie  v.  Spencer,  1  Litt.  (Ky.) 
320;  Philbrick  v.  Preble,  18  Maine 
255,  36  Am.  Dec.  718;  Williams  v. 
Perkins,  83  Mo.  379;  McISIuUen  v. 
Mayo,  8  Sm.  &  ]\I.  (Miss.)  298; 
Jones  v.  Dewey,  17  N.  H.  596;  Val- 
entine V.  Valentine,  2  Barb.  Ch.  (N. 
Y.)  430;  Gay  v.  Waltman,  89  Pa.  St. 
453;  Goodell  v.  Raymond,  27  Vt. 
241. 

^Thompson  v.  Mitchell,  35  Maine 
281;  Tudor  v.  Scovell,  20  N.  H.  171. 

™  McKnight  V.  McCullough,  21 
Iowa  111;  Raguet  v.  Carmouche,  5 
La.  Ann.  133;  Darling  v.  Darling,  16 
Wis.  644.  Award  under  statute  must 
comply  with  its  substantial  condi- 
tipns.  Tennessee  Coal,  I.  &  R.  Co.  v. 
Roussell,  155  Ala.  435,  46  So.  866, 
130  Am.  St.  56. 
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a  submission  involves  interests  in  realty  which  could  only 
be  transferred  by  writing,  both  submission'^  and  award'^  must 
be  in  writing.  It  is  not  necessary  that  the  award  be  executed 
in  duplicate  for  each  party,  unless  the  submission  so  requires.^' 
Separate  writings  intended  to  form  parts  of  an  award  must  be 
construed  together'*  and  statements  written  on  the  margin,  back 
or  underneath  may  be  considered  a  part  of  the  award  and  con- 
strued as  if  written  in  the  body  of  it.'^  A  written  award  should 
be  signed  by  all  the  arbitrators,  unless  it  is  not  required  to  be  a 
unanimous  award.'^  It  is  immaterial  at  what  place  the  arbitra- 
tors meet  and  sign  the  award  f  it  need  not  be  signed  on  the  day 
of  agreement,'*  and  an  award  published  without  being  signed  may 
be  validated  by  later  signature  before  time  for  making  the  award 
has  expired.'"  A  joinder  in  the  award  by  an  unauthorized  per- 
son, as  an  umpire  or  contingent  arbitrator,  does  not  invalidate 
it.*"  An  award,  unless  there  is  a  special  requirement,  need  not 
be  under  seal.*^  But  a  stipulation  in  the  submission  for  seal  must 
be  complied  with.*^     Under  certain  statutes,  acknowledgment*' 

^  See    cases    cited    under    note   23,  v.  Gurnee,  14  Kans.  Ill ;  Morrison  v. 

§  2942.  Russell,  32  N.  Car.  273. 

=" Philbrick  V.  Preble,  18  Maine  255,  "Conrad  v.  Johnson,  20  Ind.  421. 

36  Am.  Dec.  718;  Buker  V.  Bowden,  83  "« Richardson  v.   Hartsfield,  27  Ga. 

Maine   67,   21    Atl.   748;    Donnell   v.  528;    Phillips   v.    Phillips,   2    Ky.    L. 

Lee,  58  Mo.  App.  288;  McMullen  v.  (abstract)  232. 

Mayo,  8  Sm.  &  M.  (Miss.)  298;  Jones  '"Saunders  v.  Heaton,   12  Ind.  20. 

V.  Dewey,   17  N.  H.   596;   French  v.  "Cones  v.   Vanosdol,   4   Ind.   248; 

New,  28  N.  Y.  147,  2  Abb.  Dec.   (N.  Estice   v.    Cockerell,    26    Miss.    127; 

Y.)   209;   Gaylord  v.  Gaylord,  48  N.  Rison  v.   Berry,  4  Rand.    (Va.)   275. 

Car.  367.  "White  v.  Fox,  29  Conn.  570;  King 

■^Williard  v.    Bickford,   39   N.   H.  v.   Cook,   1   T.  U.   P.   Charlt.    (Ga.) 

536;  Martin  v.  McCormick,  34  N.  J.  286,    4    Am.    Dec.     715;     Owen    v. 

L.  23;    Gidley   v.    Gidley,   65    N.    Y.  Boerura,  23  Barb.   (N.  Y.)   187;  Mc- 

169;  Buck  v.  Wadsworth,  1  Hill  (N.  Adam's  Exrs.  v.   Stilwell,  13  Pa.  St. 

Y.)  321.  90.     This  is  true  even  if  submission 

"'  Cameron   v.    Castleberry,   29   Ga.  is  under  seal,  White  v.  Fox,  29  Conn. 

495;  Rhodes  v.  Hardy,  53  Miss.  587;  570;   Grove  v.   Swartz,  45   Md.  227; 

Ott    V.    Schroeppel,    5    N.    Y.    482;  Owen  v.  Boerum,  23  Barb.   (N.  Y.) 

Mathews  v.   Miller,  25  W.   Va.   817.  187. 

See  Stipp  v.  Washington  Hall  Co.,  S  "^  King  v.  Cook,  1  T.  U.  P.  Charlt. 

Blackf.    (Ind.)    16.  (Ga.)  286,  4  Am.  Dec.  715;  Mann  v. 

==  Griffith  V.   Jarrett,  7  Harr.   &  J.  Richardson,  66  111.  481;   McCullough 

(Md.)  70;  Rhodes  V.  Hardy,  53  Miss.  v.    Myers'   Exrs.,   Hard.    (Ky.)    197; 

587-    Whitcher   v.    Whitcher,    49   N.  Grove  v.  Swartz,  45  Md.  227;   Stan- 

H.  'l76,    6   Am.    Rep.    486;    Piatt   v.  ton    v.    Henry,    11    Johns.    (N.    Y.) 

Smith,  14  Johns.  (N.  Y.)  368.  133, 

=°  Elliott   Evidence,    §    1660;    State  '"  Heath  v.  Tenney,  3  Gray  (Mass.) 
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or  attestation  may  be  necessary.**  But  attestation  is  not  required 
at  common  law.*"  It  is  held  that  the  omission  of  attestation  may 
be  cured  after  publication.**^  Publication  of  an  award  is  held 
essential  to  its  validity,  at  least  if  required  by  submission 
or  statute.*^  It  is  held  that  it  ■  is  a  sufficient  publication 
when  the  arbitrators  have  done  something  indicating  the 
completion  of  their  acts  and  declaring  their  final  mind.** 
The  wrongful  withholding  of  an  award  by  the  arbitrators  does 
not  invalidate  it  for  lack  of  publication.*"  If  the  submission  re- 
quires the  award  to  be  ready  for  delivery  by  a  certain  time,  it 
must  then  be  ready,  and  it  is  held  ready  to  be  delivered  when  it 
is  drawn  up  and  signed  by  the  arbitrators.^"  Unless  required  by 
submission  or  statute,  it  is  not  necessary  that  notice  of  award 
be  given, "^  or  the  original  or  copies  served  on  the  parties. ^^  If 
the  statute''^  or  submission"  requires,  copies  must  be  delivered  to 


380 ;  Gibson  v.  Burrows,  41  Mich.  713, 
3  N.  W.  200;  Burkland  v.  Johnson, 
SO  Nebr.  858,  70  N.  W.  388;  In  re 
Grening,  74  Hun  (N.  Y.)  62,  26  N. 
Y.  S.   117. 

"Estep  V.  Larsh,  16  Ind.  82;  Dar- 
ling V.  Darhng,   16  Wis.  644. 

"Carson  v.  Earlywine,  14  Ind.  256; 
Valle  V.  North  Missouri  R.  Co.,  il 
Iilo.  446. 

"Lovell  V.  Wheaton,  11  Minn.  92; 
Newman  v.  Labeaume,  9  Mo.  30; 
Tucker  v.  Allen,  47  Mo.  488. 

"  Elliott  Evidence,  §  1661.  Denraan 
V.  Bayless,  22  111,  300;  Russell  v. 
Smith,  87  Ind.  457;  Kingsley  v.  Bill, 
9  Mass.  198;  McClure  v.  Shroyer,  13 
Mo.  104;  Varney  v.  Brewster,  14  N. 
H.  49;  Morrison  v.  Russell,  32  N. 
Car.  273 ;  Morse  v.  Stoddard,  28  Vt. 
445;  Russell  v.  Clark,  60  Wis.  284, 
18  N.  W.  844. 

"IMcClure  v.  Shroyer,  13  Mo.  104; 
Huyck  V.  Wilson,  18  Ont.  Pr.  44. 
Award  held  published  when  parties 
are  informed  that  it  is  within  their 
reach  on  payment  of  charges  (]\Ius- 
selbrook  v.  Dunkin,  9  Bing.  605,  23 
E.  C.  L.  725;  Knowlton  v.  Homer, 
30  Maine  552)  ;  reading  held  a  pub- 
lication (Rundell  v.  Le  Fleur,  6  Al- 
len (Mass.)  480;  Pollard  v.  Lump- 
kin. 6  Grat.  (Va.)  398,  52  Am,  Dec. 
128)  ;  notice  of  readiness  for  de- 
livery held  publication  (Morse  v. 
Stoddard,   28   Vt.   445);    or   delivery 


(Low  V.  Nohe,  16  111.  475 ;  KnowUon 
V.  Homer,  30  Maine  552;  Rixford  v. 
Nye,  20  Vt.  132). 

"Thompson  v,  Mitchell,  35  Maine 
281 ;  New  York  Lumber  &c,  Co.  v. 
Schneider,  119  N.  Y.  475,  24  N.  E.  4. 

°°  Marks  v,  Marriot,  1  Ld,  Raym, 
114;  Rundell  v.  La  Fleur,  6  Allen 
(Mass.)  480;  Martin  v.  McCormick, 
34  N.  J.  L.  23;  Houghton  v.  Bur- 
roughs, 18  N.  H.  499. 

"'Elliott  Ev,,  §  1661;  Denman  v. 
Bayless,  22  111.  300;  Russell  v.  Smith, 
87  Ind.  457;  Fargo  v.  Reighard,  13 
Ind.  App.  39,  39  N,  E.  888,  41  N. 
E.  74;  Houghton  v.  Burroughs,  18 
N.  H.  499. 

"Anderson  v.  Miller,  108  Ala.  171, 
19  So.  302;  Wade  v.  Powell,  31  Ga. 
1;  Seely  v.  Pelton,  63  111.  101;  Car- 
son V.  Earlywine,  14  Ind,  256;  Boots 
V.  Cainine,  58  Ind.  450 ;  Thompson  v. 
IMitchell,  35  INIaine  281;  New  York 
Lumber  &c.  Co.  v.  Schneider,  119  N. 
Y,  475,  24  N.  E.  4;  Crawford  v. 
Orr,  84  N.  Car.  246;  Pollard  v.  Lum- 
kin,  6  Grat.  (Va.)  598,  52  Am.  Dec. 
128. 

"'Crook  v.  Chambers,  40  Ala.  239; 
Estep  v,  Larsh,  16  Ind.  82;  Ander- 
son V,  Anderson,  65  Ind,  196;  Wrig- 
glesworth  v.  Morton,  2  Bibb  (Kv.) 
157;  Kiger  v.  Coats,  18  Ind,  153. '81 
Am,  Dec,  351;  Marshall  v,  Bozorth, 
17  Pa,  St,  409, 

"  Goldsborough   v.    McWilliaras,   2 


^91  AWARD.  -§    2964 

the  parties  within  a  certain  time.  Unless  submission  is  under  a 
statute,  or  is  made  a  rule  of  court,  or  it  is  specified  in  the  sub- 
mission, the  arbitrators  are  not  required  to  return  an  award  into 
court,"  yet  if  such  return  is  required,  there  must  be  compliance."* 

§2964.  Mutuality  of  award.— It  is  usually  held  that  an 
award  must  be  mutual  to  be  binding,"  so,  if  a  decision  is  given 
on  only  part  of  the  matter  submitted,  giving  to  one  party  a  bene- 
fit, to  the  other  nothing,  leaving  him  to  pursue  elsewhere  his 
remedy  as  to  the  undecided  matters,  the  award  i&  void  for  lack 
of  mutuality.^^  The  award  must  be  a  final  discharge  of  all  future 
claims  by  the  party  in  whose  favor  the  award  is  made,  against 
the  other  upon  the  matters  submitted,  that  is,  final  as  to  both 
parties.'^"  The  original  rule  was  that  an  award  must  award  some- 
thing on  both  sides,  or  be  lacking  in  mutuality.*"  The  rule  now 
is  that  if  what  is  ordered  done  on  one  side  necessarily  includes 
the  complete  decision  of  all  matters  submitted,  that  is  enough.'^ 
If  one  party  is  required  to  do  void  acts  as  a  consideration  for 
what  the  other  is  to  do,  the  lack  of  mutuality  makes  the  award 
void,*^  and  if  one  party  cannot  be  compelled  to  perform,  he  can- 
not compel  performance  by  others."^    The  presumption  is  that  the 

Cranch  C.  C.  (U.  S.)  401,  Fed.  Cas.  ""In    Horrel    v.    McAlexander,    3 

5518.  Rand.  (Va.)  94,  the  court  said:  "The 

°^  Willingham   v.    Harrell,    36    Ala.  first    objection    rests   upon   the    idea, 

583;   Tyler  v.   Dyer,   13   Maine  41.  that  something  must  be  awarded  on 

"^  Chisolm  V.   Cothran,  40  Ga.  273 ;  both    sides.    This    was    certainly    the 

McMillan   v.    Allen,   98    Ga.    405,   25  law  formerly.    As,   (for  example)   if 

S.  E.  505;  McKnight  v.  McCullough,  it   had   been   awarded,   that   the    ob- 

21   Iowa   111;    Curley  v.   Chadburne,  ligor,   in   a   single   bond,   should   pay 

119  Mass.  489;   Burghardt  v.   Owen,  the    debt;    the   award   was   held   not 

13    Gray     (Mass.)     300;     Russell    v.  binding,   for  want  of   mutuality,  un- 

Clark,  60  Wis.  284,   18  N.  W.  844.  less    it    was    added    that    he    should 

"  Yeamans   v.   Yeamans,   99   Mass.  thereupon  be  discharged.      *      *      * 

585 ;   Gibson  v.   Powell,  5   Sm.  &  M.  But,  this  has  long  been  exploded." 

(Miss.)  712;  McKeen  v.  Oliphant,  18  "Strong  v.  Beroujon,  18  Ala.  168; 

N.  J.  L.  442;  Gooch  v.  McKnight,  10  Gaylord  v.   Gaylord,  4  Day   (Conn.) 

Humph.    (Tenn.)   229.  422;  Gordon  v.  Tucker,  6  Maine  247; 

"'Conger  v.  James,  2  Swan  (Tenn.)  Peters  v.  Peirce,  8  Mass.  398;  Purdy 

213;  Gooch  V.  McKnight,  10  Humph,  v.   Delavan,    1   Caines    (N.   Y.)    304; 

(Tenn.)  229.  Barretts  v.  Patterson,  1  N.  Car.  126, 

°°  Purdy  V.   Delavan,  1   Caines    (N.  1  Am.  Dec.  576;  Blackledge  v.  Simp- 

Y.)    304;    Blackledge   v.    Simpson,   3  son,  3  N.  Car.  30,  2  Am.  Dec.  614; 

N.  Car.  30,  2  Am.  Dec.  614;  Barretts  Horrel    v.     McAlexander,    3    Rand. 

V.   Patterson,   1   N.   Car.   126,   1   Am.  (Va.)  94. 

Dec.  576;   Lutz  v.  Linthicum,  8  Pet.  "^Reynolds    v.    Reynolds,    IS    Ala. 

(U.  S.)   165,  8  L.  ed.  904;  Macon  v.  398. 

Crump,  1  Call    (Va.)    575;  Wood  v.  ""Copeland      v.      Wading      River 

Shepherd,  2  Patt.  &  H.    (Va.)   442.  Reservoir     Co.,     IDS     Mass.     397; 
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award  is  mutual/''  An  award  of  payment  on  one  side,  which  does 
not  order  a  release  on  the  other,  has  been  often  held  sufficient 
mutuality,  since  mutuality  is  implied.*^  So,  if  the  question  sub- 
mitted is  the  ownership  of  property  and  the  amount  to  be  paid 
therefor,  an  award  that  one  shall  pay  so  much  shows  the  title  to 
be  in  the  other.^"  An  award  may  be  mutual,  even  if  one  party 
must  perform  his  part  before  the  other  performs."'  Nor  does  an 
award  lack  mutuality  simply  because  the  remedies  of  the  parties 
for  enforcement  are  dififerent.°* 

§  2965.  Certainty  of  award. — An  award  must  be  certain, 
expressed  in  language  so  that  no  reasonable  doubt  can  arise  as 
to  its  meaning  upon  its  face  or  that  matters  in  dispute  have  been 
conclusively  settled,""  and  as  each  party  should  know  what  he 
must  do  and  what  he  can  compel  the  other  to  do,  the  award  should 
be  in  words  comprehensible  to  the  parties,'"  for  it  cannot  be  aided 
by  extrinsic  averment.'^    What  is  meant  by  certainty  is  certainty 


Stephenson  v.  Oatman,  3  Lea  (Tenn.) 
462;  Furbish  v.  Hall,  8  Maine  315; 
Gibson  V.  Powell,  5  Sm.  &  M.  (Miss.) 
712 ;  Onion  v.  Robinson,  IS  Vt.  510. 

"Gerrish  v.  Ayres,  3  111.  245; 
Dickerson  v.  Tyner,  4  Blackf.  (Ind.) 
253;  Cox  v.  Jagger,  2  Cow.  (N.  Y.) 
638,  14  Am.  Dec.  522;  Horrel  v.  Mc- 
Alexander,  3  Rand.    (Va.)   94. 

°=  Reynolds  v.  Reynolds,  15  Ala. 
398;  Blood  v.  Shine,  2  Fla.  127; 
Spofford  V.  Spofford,  10  N.  H.  254; 
McKeen  v.  Oliphant,  18  N.  J.  L. 
442;  Byers  v.  Van  Deusen,  5  Wend. 
(N.  Y.)  268;  Karthaus  v.  Ferrer, 
1  Pet.  (U.  S.)  222,  7  L.  ed.  121; 
Lamphire  v.  Cowan,  39  Vt.  420; 
Doolittle  V.  Malcom,  8  Leigh  (Va.) 
608,  31  Am.  Dec.  671;  Fluharty  v. 
Beatty,  22  W.  Va.  698. 

™  Hanson  v.  Webber,  40  Maine 
194. 

"Munro  v.  Alaire,  2  Caines  (N. 
Y.)  320;  Kunckle  v.  Kunckle,  1  Dall. 
(Pa.)  364,  1  L.  ed.  178. 

"Kunckle  v.  Kunckle,  1  Dall.  (Pa.) 
364,  1  L.  ed.  178. 

""  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Roussell,  155  Ala.  435,  46  So.  866, 
130  Am.  St.  56;  Manuel  v.  Campbell, 
3  Ark.  324;  Piersen  v.  Norman,  2 
Cal.  599;  Carter  v.  Ross,  2  Root 
(Conn.)   507;  Stanford  v.  Treadwell, 


69  Ga.  725;  Ingraham  v.  Whitmore, 
75  111.  24;  HoUingsworth  v.  Picker- 
ing, 24  Ind.  435 ;  Tomlinson  v.  Ham- 
mond, 8  Iowa  40 ;  Blanton  v.  Gale,  6 
B.  Mon.  (Ky.)  260;  CoghiU  v.  Hord, 
1  Dana  (Ky.)  350,  25  Am.  Dec.  148; 
Calvert  v.  Carter,  6  Md.  135 ;  Fletcher 
V.  Webster,  5  Allen  (Mass.)  566; 
Williams  v.  Williams,  11  Sm.  &  M. 
.  (Miss.)  393;  McKeen  v.  Oliphant,  18 
N.  J.  L.  442;  Hiscock  v.  Harris,  74 
N.  Y.  108;  Thomas  v.  Molier,  3  Ohio 
266;  McCracken  v.  Clarke,  31  Pa.  St. 
498;  Harris  v.  Social  Mfg.  Co.,  9  R. 
I.  99,  11  Am.  Rep.  224;  Brickhouse 
V.  Hunter,  4  Hen.  &  M.  (Va.)  363, 
4  Am.  Dec.  528;  Pettibone  v.  Perkins, 
6  Wis.  616. 

'"Reynolds  v.  Reynolds,  IS  Ala. 
398 ;  Manuel  v.  Campbell,  3  Ark.  324 ; 
Goldin  V.  Beall,  107  Ga.  354,  33  S.  E. 
406;  Church  of  St.  Patrick  v.  Dakin, 
1  Rob.  (La.)  202;  Stanley  v.  Chap- 
pell,  8  Cow.  (N.  Y.)  235;  Crissman  v. 
Crissman,  27  N.  Car.  498;  Etnier 
V.  Shope,  43  Pa.  St.  110. 

'^Roundtree  v.  Turner,  36  Ala. 
555;  Alexander  v.  McNear,  28  Fed. 
403;  Howard  v.  Babcock,  21  III.  259; 
Whitcher  v.  Whitcher,  49  N.  H.  176, 
6  Am.  Rep.  486;  McKeen  v.  Allen,  17 
N.  J.  L.  506;  Stanley  v.  .South- 
wood,  45  Pa.  St.  189. 
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to  a  common  intent,"  reasonable  certainty,  the  certainty  requisite 
in  any  contract."  Effect  is  given  to  necessary  implication,'"'  and 
if  there  be  two  interpretations,  the  one  is  adopted  which  would 
give  efifect  to  the  award.'^  The  maxim,  "certum  est  quod  certum 
reddi  potest,"  is  applied  to  awards,"  and  an  award  uncertain  on 
its  face  may  be  made  certain  by  referring  to  extrinsic  matter,  if 
such  matter  is  clearly  identified  in  the  award."  The  degree  of 
certainty  necessary  is  affected  by  the  nature  of  the  matters  sub- 
mitted.'* Mere  uncertainty  in  the  reasoning  leading  to  the  deci- 
sion, or  as  to  collateral  matters,  will  not  affect  the  award,  if  the 
decision  itself  is  certain.'"  Parol  evidence  is  not  competent  to 
show  the  intent  of  the  arbitrators,  where  the  award  is  uncertain 
on  its  face.^°    An  award  should  be  certain  in  the  amount  of  money 


"Payne  v.  Crawford,  97  Ala.  604, 
10  So.  911,  11  So.  725;  Pike  v.  Stal- 
lings,  71  Ga.  860;  Burrows  v.  Guthrie, 
61  111.  70 ;  Galloway  v.  Webb,  Hardin 
(Ky.)  326;  Oscutt  v.  Butler,  42 
Maine  83;  Bush  v.  Davis,  34  Mich. 
190;  Caldwell  v.  Dickinson,  13  Gray 
(Mass.)  365;  Parker  v.  Dorsey,  68 
N.  H.  181,  38  Atl.  785;  McKeen  v. 
Allen,  17  N.  J.  L.  506;  Purdy  v. 
Delavan,  1  Caines  (N.  Y.)  304;  Clark 
Millinery  Co.  v.  National  Union  Fire 
Ins.  Co.  (N.  Car.)  75  S.  E.  944; 
•  Crawford  v.  Orr,  84  N.  Car.  246; 
Wood  V.  Earle,  5  Rawle  (Pa.)  44; 
Harris  v.  Social  Mfg.  Co.,  9  R.  I. 
99,  11  Am.  Rep.  224;  Soper  v.  Frank, 
47  Vt.  368;  Rogers  v.  Carrothers,  26 
W.  Va.  246;  Strong  v.  Strong,  9 
Cush.   (Mass.)   560. 

"Bush  V.  Davis,  34  Mich.  190; 
■  Rogers  V.  Tatum,  25  N.  J.  L.  281 ; 
Perkins  v.  Giles,  50  N.  Y.  228;  Akely 
V.  Akely,  16  Vt.  450. 

'*  Whittemore  v.  Mason,  14  111.  392 ; 
Sears  v.  Vincent,  8  Allen  (Mass.) 
507;  Coxe  v.  Lundy,  1  N.  J.  L.  255; 
Jones  V.  Cuyler,  16  Barb.  (N.  Y.) 
576;  McDermott  v.  United  States  Ins. 
Co.,  3  Serg.  &  R.  (Pa.)  604;  Lamp- 
hire  y.  Cowan,  39  Vt.  420. 

"Hiscock  V.  Harris,  74  N.  Y.  108; 
Cullifer  V.  Gilliam,  31  N.  Car.  126; 
Buckley  v.  Ellmaker,  13  Serg.  &  R. 
(Pa.)   71. 

™  Odum  V.  Rutledge  &c.  R.  Co.,  94 
Ala.  488,  10  So.  222;  Coulter  v. 
Hitchens,  3  Harr.  (Del.)  70;  Shef- 
field V.  Clark,  73  Ga.  92;  Rogers  v. 
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Tatum,  25  N.  J.  L.  281;  Carson  v. 
Carter,  64  N.  Car.  332;  Remelee  v. 
Hall,  31  Vt.  582,  16  Am.  Dec.  140; 
Eureka  Pipe  Line  Co.  v.  Simms,  62 
W.  Va.  638,  59  S.  E.  618. 

"Williams  v.  Warren,  21  111.  541; 
Hollingsworth  v.  Pickering,  24  Ind. 
435;  Colcord  v.  Fletcher,  SO  Maine 
398;  Benson  v.  White,  101  Mass.  48; 
Clement  v.  Comstock,  2  Mich.  359; 
Cochran  v.  Bartle,  91  Mo.  636,  3  S. 
W.  854;  Pike  v.  Gage,  29  N.  H.  461; 
Jackson  v.  Ambler,  14  Johns.  (N.  Y.) 
96;  Whitcomb  v.  Preston,  13  Vt.  53; 
Whitcher  v.  Whitcher,  49  N.  H.  176; 
6  Am.  Rep.  486;  Kingston  v.  Kin- 
caid,  1  Wash.  (C.  C.)  448,  Fed.  Cas. 
7821;  Brickhouse  v.  Hunter,  4  Hen. 
&  M.  (Va.)  363,  4  Am.  Dec.  528.  See 
also,  Santee  v.  Keister,  6  Binn.  (Pa.) 
36,  and  compare  Mather  v.  Day,  106 
Mich.  371,  64  N.  W.  198. 

"Tennessee  Coal,  I.  &  R.  Co.  v. 
Roussell,  155  Ala.  435,  46  So.  866,  130 
Am.  St.  56;  Henrickson  v.  Reinback, 
iZ  111.  299;  Barretts  v.  Patterson,  1 
N.  Car.  126,  Tayl.  (N.  Car.)  Zl,  1 
Am.  Dec.  576.  See  also,  Palgrave 
Gold  Min.  Co.  v.  McMillan  (1892), 
App.  Cas.  460. 

™Hays  V.  Miller,  12  Ind.  187; 
Lamphire  v.  Cowan,  39  Vt.  420 ;  Gid- 
dings  V.  Hadaway,  28  Vt.  342.  See 
Love  V.  Honeybourne,  4  Dowl.  &  R. 
814,  16  E.  C.  L.  222. 

""Alexander    v.    McNear,    28    Fed. 
403;   Mulligan  v.   Perry,  64  Ga.  567 
Clark  V.  Burt,  4  Cush.   (Mass.)  396 
Parker    v.    Parker,    103    Mass.    167 
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to  be  paid/^  But  it  is  not  necessary  that  the  amount  be  set  out  in 
figures,  if  it  may  be  ascertained  by  mere  mathematical  computa- 
tion/^ An  award  of  costs,  not  naming  the  amount,  is  not  void 
for  uncertainty,  where  there  is  a  proper  court  officer  to  tax  the 
same.^^  Tlie  award  need  not  indicate  the  steps  by  which  the  ar- 
bitrators reached  the  decision,  nor  is  a  finding  of  facts  necessary ; 
it  is  sufficient  that  the  result  is  stated.**  Property  should  be 
sufficiently  described  in  the  award  that  it  may  be  iden- 
tified.*°       This    is    especially    true    of    a    description    of    real 


Aldrich  v.  Jessiman,  8  N.  H.  516; 
Stanley  v.  Southwood,  45  Pa.  St.  189. 

^  Comer  v.  Thompson,  54  Ala.  265 ; 
Hollingsworth  v.  Pickering,  24  Ind. 
435;  Walnut  Dist.  Tp.  v.  Rankin,  70 
Iowa  65,  29  N.  W.  806;  Blanton  v. 
Gale,  6  B.  Mon.  (Ky.)  260;  Fletcher 
V.  Webster,  5  Allen  (Mass.)  566; 
Colcord  V.  Fletcher,  50  Maine  398; 
Carter  v.  Calvert,  4  Md.  Ch.  199; 
St.  Paul  Fire  &  Marine  Ins.  Co.  v. 
Gotthelf,  35  Nebr.  351,  53  N.  W. 
137;  Leslie  v.  Leslie,  50  N.  J.  Eq. 
103,  24  Atl,  319;  Waite  v.  Barry,  12 
Wend.  (N.  Y.)  377;  Carson  v.  Car- 
ter, 64  N.  Car.  332 ;  Real  Estate  Title 
Ins.  Co.  V.  McNichol,  217  Pa.  St. 
545,  66  Atl.  768;  Harris  v.  Social 
Mfg.  Co.,  8  R.  I.  133,  5  Am.  Rep. 
549;  Duberry  v.  Clifton,  Cooke 
(Tenn.)  328.  See  also,  Alexander  v. 
McNear,  28  Fed.  403;  Ingraham  v. 
Whitmore,  75  111.  24;  Howard  v. 
Babcock,  21  111,  259;  Parker  v.  Eg- 
gleston,  5  Blackf.  (Ind.)  128;  Herbst 
V.  Hagenaers,  137  N.  Y.  290,  33  N. 
E.  315 ;  Spalding  v.  Irish,  4  Serg.  & 
R.    (Pa.)   322. 

'^Gudgell  V.  Pettigrew,  26  111.  305; 
St.  Patrick's  Church  v.  Dakin,  1 
Rob.   (La.)  202;  Colcord  v.  Fletcher, 

50  Maine  398;  Witz  v.  Tregallas,  82 
Md.  351,  33  Atl.  718;  Bush  v.  Davis, 
34  Mich.  190;  Cochran  v.  Bartle,  91 
Mo,  636,  3  S.  W,  854;  Chase  v,  Jefts, 

51  N.  H.  494;  Waite  v.  Barry,  12 
Wend.  (N.  Y.)  377;  Kendrick  v.  Tar- 
bell,  26  Vt,  416;  Eureka  Pipe  Line 
Co.  V,  Simms,  62  W.  Va.  628,  59  S. 
W.  618.  So  an  award  of  a  certain 
sum  with  interest  is  held  sufficiently 
certain  (Shells  v.  Chickering,  7  Mete. 
(Mass,)  316;  Emery  v.  Hitchock,  12 
Wend.  (N.  Y.)   156;  Whire  v.  Jones, 


8  S.  &  R.  (Pa,)  349),  or  an  award 
requiring  the  payment  of  a  certain 
proportion  of  the  cost  of  work  or- 
dered to  be  done  (Perkihs  v,  Giles, 
50  N.  Y,  228),  or  payment  of  an  an- 
nuity for  life  (Remelee  v.  Hall,  31 
Vt.  582,  76  Am,  Dec.  140). 

'^Pedley  v.  Goddard,  7  T.  R.  73; 
Reynolds  v.  Reynolds,  15  Ala,  398; 
Brown  v,  Warnock,  5  Dana  (Ky.) 
492;  Garitee  v.  Carter,  16  Md.  309; 
Boughton  V.  Seamans,  9  Hun  (N,  Y,) 
392;  Wright  v.  Smith,  19  Vt.  110; 
The  Ship  Liverpool  Packet,  2 
Sprague  (U.  S,)  37,  Fed.  Cas,  8407. 
But  if  there  is  no  tribunal  to  tax 
costs,  an  award  of  costs,  in  general 
terms,  may  be  void  for  uncertainty. 
School  Dist,  No,  3  v,  Aldrich,  13 
N.  H.  139;  Schuyler  v.  Van  Der 
Veer,  2  Caines  (N,  Y,)  235.  See 
cases  cited  in  note  90,  §  2978, 

''In  re  Connor,  128  Cal,  279,  60 
Pac.  862;  In  re  Curtis,  64  Conn,  501, 
30  Atl,  769,  42  Am,  St,  200 ;  Crabtree 
V,  Green,  8  Ga,  8;  Shackelford  v, 
Purket,  2  A.  K,  Marsh  (Ky,)  435, 
12  Am,  Dec,  422 ;  Comery  v,  Howard, 
81  Maine  421,  17  Atl,  318;  Ebert  v, 
Ebert,  5  Md.  353 ;  Clement  v.  Com- 
stock,  2  Mich,  359;  Henry  v,  Hil- 
Hard,  120  N,  Car,  479,  27  S,  E,  130; 
Graham  v.  Graham,  12  Pa.  St.  128; 
Powell  V,  Riley,  15  Lea  (Tenn,)  153; 
Lamphire  v.  Cowan,  39  Vt,  420. 

"'Carter  v,  Ross,  2  Root,  (Conn,) 
507;  Banks  v,  Adams,  23  Maine  259; 
McKeen  v.  Allen,  17  N,  J,  L.  506; 
Schuyler  v.  Van  Der  Veer,  2  Caines 
(N,  Y,)  235.  Crissman  v,  Crissman, 
27  N.  Car,  498;  Thomas  v,  Molier,  3 
Ohio  266;  Etnier  v,  Shope,  43  Pa,  St, 
110,  A  provision  in  an  award  that 
the  "note  to  Mclndoe  belongs  to  both 
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property,^®  yet  no  greater  certainty  is  required  than  in  a 
deed."  An  award  as  to  boundaries,  it  is  held,  need  not  actually 
lay  out  the  line,^*  but  there  is  some  confusion  in  the  cases.'* 
Though  it  is  not  necessary  to  name  a  time  for  the  performance 
of  an  act,°°  yet  if  an  attempt  is  made  to  fix  a  time,  it  must  be 
fixed  with  certainty."^  Where  money  is  awarded,  and  no  date  for 
payment  specified,  it  is  considered  immediately  due.°^  The  award 
must  be  certain  as  to  the  persons  who  are  to  do  the  acts  ordered,"^ 
yet  they  need  not  be  named,  if  certainly  identified.'*  The  doing 
of  a  personal  act  directed  must  be  clearly  stated.*^  If  persons  or 
things  are  not  designated  in  the  award  exactly  as  in  the  submis- 
sion, but  the  intent  is  plain,  such  variance  is  immaterial. °°  A 
repugnant  award  is  bad."'  Where  several  things  are  ordered 
done  by  one  award,  uncertainty  as  to  part  of  them  is  not  a  de- 


parties,"  was  held  certain  in  Bancroft 
V.  Grover,  23  Wis.  463,  99  Am.  Dec. 
195. 

°°  Brown  v.  Hankerson,  3  Cow.  (N. 
Y.)  70;  Duncan  v.  Duncan,  23  N.  Car. 
466;  Murray  v.  Bruner,  6  Serg.  &  R. 
(Pa.)  276;  McCracken  v.  Clarke,  31 
Pa.  St.  498;  Lyle  v.  Rodgers,  S 
Wheat.   (U.  S.)   394,  5  L.  ed.   117. 

"Payne  v.  Crawford,  97  Ala.  604, 
11  So.  725;  Williams  v.  Warren,  21 
III.  541 ;  Jackson  v.  Ambler,  14  Johns. 
(N.  Y.)  96;  Farris  v.  Caperton,  1 
Head  (Tenn.)  606;  Akely  v.  Akely, 
16  Vt.  450;  Rogers  v.  Corrothers,  26 
W.  Va.  238. 

**  Galloway  v.  Webb,  Hard.  (Ky.) 
318;  Aldrich  v.  Jessiman,  8  N.  H. 
516;  Crawford  v.  Orr,  84  N.  Car. 
246 ;  Rogers  v.  Corrothers,  26  W.  Va. 
238. 

*°  Cases  in  which  a  description  of 
boundaries  was  held  sufficient.  Red- 
den V.  Smith,  5  Harr.  (Del.)  389; 
Caldwell  v.  Dickinson,  13  Gray 
(Mass.)  365;  Bacon  v.  Wilber,  1 
Cow.  (N.  Y.)  117;  Massey  v. 
Thomas,  6  Binn.  (Pa.)  333.  Cases  in 
which  a  description  of  boundaries 
was  held  insufficient.  Clark  v.  Burt,  4 
Cush.  (Mass.)  396;  Giddings  v.  Had- 
daway,  28  Vt.  342. 

°°  Waddle  v.  Downman,  12  M.  & 
W.  562;  Freeman  v.  Bernard,  1  Salk. 
69. 

=* Evans  V.  Sheldon,  69  Ga.  100;  Al- 


fred V.  Kankakee  &c.  R.  Co.,  92  III. 
609;  Williams  v.  Landon,  14  Serg.  & 
R.  (Pa.)  338;  Carnochan  v.  Christie, 
11  Wheat.  (U,  S.))  446,  6  L.  ed.  516. 

"'Ehrman  v.  Stanfield,  80  Ala.  118; 
Parmelee  v.  Allen,  32  Conn.  115; 
Blood  V.  Shine,  2  Fla.  127;  Dilks 
V.  Hammond,  86  Ind.  563;  Imlay  v. 
Wikoff,  4  N.  J.  L.  132;  Soper  v. 
Frank,  47  Vt.  368. 

™  Lawrence  v.  Hodgson,  1  Y.  &  J. 
16;  Hoffman  v.  Hoffman,  26  N.  J.  L. 
175;  Grier  v.  Grier,  1  Dall.  (Pa.)  173, 
1  L.  ed.  87 ;  Lyle  v.  Rodgers,  5  Wheat. 
(U.  S.)  394,  5  L.  ed.  117. 

"Armitt  v.  Breame,  2  Ld.  Raym. 
1076,  1  Salk.  76 ;  Baily  v.  Curling,  20 
L.  J.  Q.  B.  235,  2  L.  M.  &  P.  161; 
Graham  v.  Bates  (Tenn.),  45  S.  W. 
465;  Alexander  v.  Mulhall,  1  Tex. 
Unrep.  Cas.  764;  Lutz  v.  Linthicum, 
3  Pet.  (U.  S.)  165,  8  L.  ed.  904; 
Grier  v.  Grier,  1  Dall.  (U.  S.)  173, 
1  L.  ed.  87. 

""Pike  V.  Gage,  29  N.  H.  461; 
Perkins  v.  Giles,  SO  N.  Y.  228 ;  Banks 
V.  Adams,  23  Maine  259;  Etnier  v. 
Shope,  43  Pa.  St.  110;  Harris  v.  So- 
cial Mfg.  Co.,  9  R.  I.  99,  11  Am. 
Rep.  224. 

"Schultz  V.  Halsey,  3  Sandf.  (N 
Y.)  405;  Munro  v.  Alaire,  2  Caines 
(N.  Y.)  320;  Grier  v.  Grier,  1  Dall. 
(U.  S.)    173,  1  L.  ed.  87. 

"Curd  V.  Wallace,  7  Dana  (Ky.) 
190,  32  Am.  Dec.  85. 
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fense  against  the  others,"^  but  uncertainty  as  to  what  is  to  be  done 
by  one  party  will  render  void  what  is  to  be  done  by  the  other. "^ 

§  2966.  Conformity  of  award  with  submission. — Since  ar- 
bitrators derive  their  authority  from  the  submission,  which  pre- 
scribes the  extent  and  limits  of  such  authority,  their  award  must 
conform  in  substance  and  in  form  to  the  submission,^  all  matters 
submitted  must  be  passed  upon,^  and  any  attempted  judgment 
upon  matters  outside  the  submission  is  unauthorized.^  The  ar- 
bitrator cannot,  by  deciding  upon  his  own  jurisdiction,  obtain 


"'Stearns  v.  Cope,  109  111.  340; 
Brown  v.  Warnock,  5  Dana  (Ky.) 
492;  Leominster  v.  Fitchburg  &c.  R. 
Co.,  7  Allen  (Mass.)  38;  Karthaus 
V.  Ferrer,  1  Pet.  (U.  S.)  229,  7  L. 
ed.  124. 

"'  Mather  v.  Day,  106  Mich.  371,  64 
N.  W.  198;  Schuyler  v.  Van  Der 
Veer,  2  Caines  (\.  Y.)  235;  Brown 
V.  Hankerson,  3  Cow.  (N.  Y.)  70; 
Murray  v.  Bruner,  6  Serg.  &  R. 
(Pa.)   276. 

^See  Elliott  Ev.,  §  1658;  Brown  v. 
Mize,  119  Ala.  10,  24  So.  453;  Gates 
V.  Treat,  25  Conn.  71;  Moollc  v. 
Wood,  95  Fed.  537;  Beckham  v. 
Beckham,  129  Ga.  831,  60  S.  E.  184; 
Sawtells  V.  Howard,  104  Mich.  54, 
62  N.  W.  156;  Palmer  v.  Van  Wyck, 
92  Tenn.  397,  21  S.  W.  761 ;  Howard 
V.  Edgell,  17  Vt.  9;  Hines  v.  Fisher, 
61  W.  Va.  565,  56  S.  E.  904;  Bart- 
lett  V.  L.  Bartlett  &c.  Co.,  116  Wis. 
450,  93  N.  W.  473.  See  also,  Waller 
V.  Shannon,  44  Conn.  480;  Johnson 
V.  Noble,  13  K.  H.  286,  38  Am.  Dec. 
485. 

^  Snead  &  Co.  Iron  Works  v.  Mer- 
chants' Loan  &  Trust  Co.,  225  111. 
442,  80  N.  E.  237,  9  L.  R.  A.  (N.  S.) 
1007;  Llarrison  v.  Creswick,  l3  C.  B. 
399,  76  E.  C.  L.  399;  White  v.  Arthur, 
59  Cal.  33 ;  Fooks  v.  Lawson,  1  Marv. 
(Del.)  lis,  40  Atl.  661,  1  Hard.  (Del.) 
115;  Bigler  v.  Sweitzer,  127  III.  App. 
14;  Burnam  v.  Burnam,  6  Bush  (Ky.) 
389;  McNear  v.  Bailey,  18  Maine 
251 ;  Parker  v.  Clark,  104  Mass.  431 ; 
Boston  &  L.  R.  Corp.  v.  Nashua  & 
L.  R.  Corp.,  139  Mass.  463,  31  N.  E. 
751 ;  Sides  v.  Brendinger,  14  Nebr. 
491,  17  N.  W.  113;  Davis  v.  Dyer,  54 
N.  H.  146;  Smith  v.  Demarest,  8 
N.  J.  L.   195;  Jones  v.  Welwood,  71 


N.  Y.  208;  Blackledge  v.  Simpson, 
3  N.  Car.  30,  2  Am.  Dec.  614;  John- 
ston V.  Brackbill,  1  Pt.  &  W.  (Pa.) 
364;  Gooch  v.  McKnight,  10  Humph. 
(Tenn.)  229;  Carnochan  v.  Christie, 
11  Wheat.  (U.  S.)  446,  6  L.  ed.  516; 
Smith  V.  Potter,  27  Vt.  304,  65  Am. 
Dec.  198;  Bean  v.  Bean,  25  W.  Va. 
604;  Pettibone  v.  Perkins,  6  Wis. 
616. 

'Anderson  v.  Miller,  108  Ala.  171, 
19  So.  302;  Lee  v.  Onstott,  1  Ark. 
206;  White  v.  Artliur,  59  Cal.  33; 
Waller  v.  Shannon,  44  Conn.  480; 
Stevens  v.  Gray,  2  Harr.  (Del.)  347; 
Crane  v.  Barry,  54  Ga.  500 ;  Sherfy 
V.  Graham,  72  111.  158 ;  Thompson  v. 
Blanchard,  2  Iowa  44;  Blanton  v. 
Gale,  6  B.  Mon.  (Ky.)  260;  In  re 
Wallace,  31  La.  Ann.  335 ;  Boynton 
V.  Frye,  33  Maine  216:  Mead  v. 
Owen,  80  Vt.  273,  67  Atl.  722,  13  Am. 
&  Engv  Ann.  Cas.  231.  See  also, 
Snead  &  Co.  Iron  Works  v.  Mer- 
chants' Loan  &  Trust  Co.,  225  111. 
442,  80  N.  E.  237,  9  L.  R.  A.  (N.  S.) 
1007;  Walsh  v.  Gilmor,  3  Harr.  & 
J.  (Md.)  383,  6  Am.  Dec.  502;  Camp 
V.  Sessions,  105  Mass.  236;  Saw- 
tells  V.  Howard,  104  Mich.  54,  62 
N.  W.  156;  Daniels  v.  Willis,  7  Gill. 
(Minn.)  374;  Williams  v.  Williams, 
11  Sm.  &  M.  (Miss.)  393;  Squires 
V.  Anderson,  54  Mo.  193;  Whitcher 
v.  Whitcher,  49  N.  H.  176,  6  Am. 
Rep,  486;  Leslie  v.  Leslie,  52  N.  J. 
Eq.  332,  31  Atl.  724 ;  Hiscock  v.  Har- 
ris, 74  N.  Y.  108:  Bryant  v.  Fisher, 
85  N.  Car.  69;  Parrish  v.  Higgin- 
botham,  39  Ore.  598,  65  Pac.  984; 
Collins  V.  Freas,  77  Pa.  St.  493; 
Sessions  v.  Basfield,  2  Bay  (S.  Car.) 
94;  Palmer  v.  Van  Wyck,  92  Tenn. 
397,  21  S.  W.  761;  Fortune  v.  Kille- 
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authority  not  given  by  the  submission.*  The  adoption  of  a  rule 
of  decision  different  from  that  prescribed  in  the  submission,  for 
instance,  the  making  of  an  award  not  in  conformity  with  law, 
where  the  submission  required  a  decision  in  accord  with  law,  is 
a  departure  from  the  submission,  making  the  award  bad."  The 
award  need  not  in  terms  aver  its  conformity  with  the  submission, 
for  all  presumptions  are  that  it  does  not  award  anything  not  in- 
cluded in  the  submission,  unless  the  contrary  is  shown." 

In  general,  an  award  is  not  set  aside  for  an  omission  unless 
the  complaining  party  was  injured  by  the  omission.'^  So,  to  make 
an  award  invalid  for  omission,  the  matters  omitted  should  have 
been  brought  to  the  arbitrators'  attention,*  but  this  is  sufficiently 
done  where  they  are  specifically  mentioned  in  the  submission." 
And  parties  who  have  by  subsequent  agreement  jvithdrawn  mat- 
ters from  the  submission  cannot  object  because  such  matters  were 
not  included  in  the  award.^"  The  refusal  of  arbitrators  to  con- 
sider all  matters  submitted  makes  the  award  void.^^     The  pre- 


brew,  86  Tex.  172,  23  S.  W.  976; 
McCormick  v.  Gray,  13  How.  (U. 
S.)  26,  14  L.  ed.  36;  Cook  v.  Carpen- 
ter, 34  Vt.  121,  80  Am.  Dec.  670 ;  Pol- 
lock's Admr.  v.  Southerlin,  25  Grat. 
(Va.)  78;  Dunlap  v.  Campbell,  S 
W.  Va.  195;  Pettibone  v.  Perkins,  6 
Wis.  589. 

*  Adams  v.  New  York  Bowery  F. 
Ins.  Co.,  85  Iowa  6,  51  N.  W.  1149; 
Sawyer  v.  Freeman,  35  Maine  542 ; 
Dodds  V.  Hakes,  114  N.  Y.  260,  21 
N.  E.  398;  Halstead  v.  Seaman,  82 
N.  Y.  27,  37  Am.  Rep.  536;  Walker 
V.  Walker,  60  N.  Car.  255;  Hath- 
away V.  Hagan,  59  Vt.  75,  8  Atl. 
678. 

^Estes  V.  Mansfield,  6  Allen 
(Mass.)  69;  Borrowe  v.  Milbank,  13 
N.  Y.  Super.  Ct.  680,  5  Abb.  Pr.  (N. 
Y.)  28;  Palmer  v.  Van  Wyck,  92 
Tenn.  397,  21  S.  W.  761. 

"See  Elliott  Ev.,  §  1655;  Reynolds 
V,  Reynolds,  15  Ala.  398;  Blair  v. 
Wallace,  21  Cal.  317;  Hubbard  v. 
Firman,  29  III.  90;  McCullough  v. 
McCuUough,  12  Ind.  487;  Ebert  v. 
Ebert,  5  Md.  353;  Gaylord  v.  Norton, 
130  Mass.  74;  Bush  v.  Davis,  34 
Mich.  190;  Richardson  v.  Huggins, 
23  N.  H.  106;  Bvers  v.  Van  Deusen, 
5    Wend.    (N.    Y.)    268;    Bryant    v. 


Fisher,  85  N.  Car.  69;  Wightman  v. 
Pettis,  29  Pa.  St.  283 ;  Soper  v.  Frank, 
47  Vt.  368. 

'Morgan  v.  Smith,  1  Dowl.  (U.  S.) 
617;  Davy  v.  Faw,  7  Cranch  (U.  S.) 
171,  3  L.  ed.  305. 

'Karthaus  v.  Ferrer,  1  Pet.  (U. 
S.)  222,  7  L.  ed.  121.  See 
Muldrow  V.  Norris,  12  Cal.  331; 
Buntain  v.  Curtis,  27  111.  374;  Mc- 
Near  v.  Bailey,  18  Maine  251; 
Ott  V.  Schroeppel,  S  N.  Y.  482; 
Hewitt  V.  Furman,  16  Serg.  &  R. 
(Pa.)  135;  Houston  &c.  R.  Co.  v. 
Newman,  2  Tex.  App.  Civ.  Cas.,  §  349 ; 
Young  V.  Kinney,  48  Vt.  22.  See  also, 
Elson  V.  Rolfe,  2  Smith  459. 

"  Middleton  v.  Weeks,  Cro.  Jac. 
200;  Muldrow  v.  Norris,  12  Cal.  331. 

"Ballance  v.  Underbill,  3  Scam. 
(111.)  453;  Nashua  &c.  R.  Corp.  v. 
Boston  R.  &c.  Corp.,  157  Mass.  268, 
31  N.  E.  1060;  Varney  v.  Brewster, 
14  N.  H.  49.  See  Steeve  v.  Brownell, 
113  III.  415;  Skrable  v.  Pryne,  93 
Iowa  691,  62  N.  W.  21. 

"Harker  v.  Hough,  7  N.  J.  L.  512; 
Ruckman  v.  Ransom,  35  N.  J.  L. 
565 ;  Kaplan  v.  Niagara  F.  Ins.  Co., 
73  N.  J.  L.  780,  65  Atl.  188.  See  also, 
Stewart  v.  Webster,  20  U.  C.  Q.  B. 
469. 
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sumption  is  that  all  matters  suomitted  were  decided  unless  the 
contrary  is  shown/^-  Extrinsic  evidence  is  admissible  to  show 
what  matters  were  included  in  the  award/^  It  is  held  that  the 
party  in  whose  favor  the  award  was  made,  or  a  third  person, 
cannot  object  on  the  ground  that  unauthorized  matters  were  de- 
cided.^* The  inclusion  of  matters  not  submitted  may  render  the 
award  void  at  law/''  If  the  award  is  severable  as  to  the  matters 
not  within  the  submission,  it  may  be  upheld  as  to  the  matters 
within  the  submission.^" 

§  2967.  Further  of  conformity  of  award  to  scope  of  sub- 
mission.— Where  there  is  a  submission  of  all  matters  and  dif- 
ferences between  the  parties,  the  arbitrators  are  authorized  to 
consider  all  matters  of  account,  claims,  debts  or  demands  of  each 
party  against  the  other,^'  and  such  general  submission  includes 

"Fooks  V.  Lawson,  1  Marv.  (Del.)  "See  cases  cited  in  note  70,  §  2971 

lis,  40  Atl.  661;   Hadaway  v.  Kelly,  Bogan    v.    Daughdrill,    51    Ala.    312 

78   111.   286;    McCuUough   v.    McCul-  Richardson    v.    Payne,    55    Ga.    167 

lough,    12   Ind.   487;   Hayes   v.   Fors-  JMcCuUough  v.   McCullough,    12   Ind. 

koll,   31   :\Iaine   112;   Ebert  v.   Ebert,  487;     Lynch     v.     Nugent,     80     Iowa 

5   Md.   353 ;    Gaylord  v.   Norton,    130  422,  46  N.  W.  61 ;  Adams'  Admr.  v. 

Mass.    74;    Clement    v.    Comstock,    2  Ringo,    79    Kv.    211,    1    Ky.    L.     (ab- 

Mich.   359;    Sides  v.   Brendlinger,   14  stract)  251;  Stanwood  v.  Mitchell,  59 

Nebr.  491,  17  N.  W.  113;  New  York  Maine  121;  Garitee  v.  Carter,  16  Md, 

Lumber  &c.  Co.  v.  Schneider,  119  N.  309;    Warner    v.    Collins,    135    Mass 

Y.  475,  24  N.  E.  4;  Rice  v.  Hassen-  26;  Tracy  v.  Herrick,  25  N.  H.  381 

pflug,  45  Ohio  St.  Zn,  13  N.  E.  655 ;  Rogers  v.   Tatum,  25   N.  J.   L.  281 

Smith   V.    Clark,   22   Tex.    Civ.    App.  Nichols    v.    Rensselaer    County    Mut, 

485,    54    S.    W.    1052;    Karthaus    v.  Ins.    Co.,    22    Wend.    (N.    Y.)     129 

Ferrer,  1   Pet.    (U-  S.)   222,  7  L.  ed.  Shrump  v.   Parfitt,  84  Hun    (N.  Y.) 

121 ;  Jensen  v.  Deep  Creek  &c.  Farm,  341,  33  N.  Y.  409,  67  N.  Y.  St.  242 

27  Utah  66,  74  Pac.  427.    See  Elliott  Griffin    v.    Hadley,    53    N.    Car.    82 

Evidence,  §  1655 ;  Hawes  v.  Coombs,  South  v.  South's  Admrs.,  70  Pa.   St, 

34  Ind.  455 ;  Bean  v.  Wendell,  22  N.  195 ;    McCall   v.    McCall,   36    S.    Car. 

H.   582;   Dickerson  v.  Roske,  30   Pa.  80,   IS   S.   E.  348;   Martin  v.   Martin, 

St.  390;  Young  v.  Kinnev,  48  Vt.  22;  12  Leigh  (Va.)  495. 

McCord  v.  Flynn,  111  Wis.  78,  86  N.  "Burns   v.   Hindman,   7   Ala.   531 

W.  668.  Stewart    v.    Grier,    7    Houst.    (Del.) 

"Adams  v.  Adams,  8  N.  H.  82 ;  New  378,  32  Atl.  328:  Barker  v.  Belknap's 

York  V.  Butler,  1  Barb.  (N.  Y.)  325;  Estate,  39  Vt.   168;   Baker  v.  Town- 

Dodds  V.   Hakes,    114  N.   Y.   260,   21  send,    1    Moore   C.    P.    120,   7   Taunt. 

N.  E.  398;   Brown  v.   Brown,  49  N.  422,  18  Rev.  Rep.  521,  2  E.  C.  L.  428; 

Car.  123;  Perkins  v.  Kershaw,  1  Hill  Xobles    v.    Peebles,    13    Serg.    &    R. 

Eq.    (S.  Car.)   344.  (Pa.)     319;    Kauffman    v.    Myer,    6 

"Galvin    V.    Thompson,    13    Maine  Watts    (Pa.)    134;    Cobb   v.    Dolphin 

367;  Penniman  v.  Patchin,  6  Vt.  325.  Mfg.   Co..    108   N.    Y.   463,    IS   N.    E. 

'=  Beckett  v.  Midland  R.  Co.,  L.  R.  438;    Smith  v.   Wilkinsburg,   172   Pa. 

1  C.  P.  241 ;  Briggs  v.  Smith,  20  Barb.  St.  121,  33  Atl.  371.  See  cases  cited  in 

(N.  Y.)  409;  Butler  v.  New  York,  1  §  2949  note  40,  et  seq. 
Hill    (N.   Y.)    489,   revd.  7  Hill    (N. 
Y.)  329. 
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questions  concerning  real  as  well  as  personal  property."  A  re- 
stricted submission  confines  the  arbitrators  strictly  to  the  matters 
enumerated.^"  Where  demands  on  one  side  only  are  submitted, 
the  arbitrators  may  not  award  claims  on  the  other  side.°"  Where 
a  suit  is  pending  and  the  entire  controversy  is  submitted  out  of 
court,  whatever  claim  may  arise  in  the  suit  is  included  in  the  sub- 
mission." It  is  held,  however,  that  the  pleadings  and  issues  in 
the  suit  may  be  looked  to  to  determine  the  scope  of  the  submis- 
sion.^'^ Of  course,  if  the  specific  matters  in  the  suit  and  all  other 
matters  in  controversy  are  submitted,  the  arbitrators  are  not 
restricted  to  the  former.^^  The  submission  of  general  matters 
gives  the  arbitrators  power  to  look  into  and  determine  all  matters 
incidental  to,  or  connected  with,  the  particular  matter  in  dispute.^* 
So  under  a  submission  of  all  matters  between  partners,  the 
arbitrators  may  go  into  matters  respecting  the  division  of 
assets  and  property  so  far  as  required,^^  and  a  broad 
enough  submission  may  even  allow  arbitrators  to  go  back 
of  a  former  settlement  or  former  award.^°  Arbitrators  have 
power  to  direct  the  conduct  of  the  parties  so  far  as  is  necessary 

"Merritt   v.    Merritt,    11    111.    565;  &  C.    (N,   Y.)    11;   Woods   v.   Page, 

Penniman     v.     Rodman,     13     Mete.  37  Vt.  252. 

(Mass.)   382;   Byers  v.  Van  Deusen,  "Williams  v.  Warren,  21  111.  541; 

5    Wend.     (N.    Y.)    268;    Bryant    v.  Gerry  v.  Eppes,  62  Maine  49;  Penni- 

Fisher,     85    N.     Car.    69;     Gratz    v.  man   v.    Rodman,    13    Mete.    (Mass.) 

Gratz,  4  Rawle    (Pa.)    411.  382;  Ford  v.  Burleigh,  60  N.  H.  278; 

"See  cases  cited  in  note  SO,  §  2949  Locke  v.  Filley,  14  Hun  (N.  Y.)  139; 

and  note  3,  §  2966.  Pearson    v.    Barrmger,    109   N.    Car. 

™  Brown   v.   Mize,   119  Ala.   10,  24  398,     13       S.     E.     942;     Connor     v. 

So    453;   Black  v.  Hickey,  48  Maine  Simpson,    104   Pa.    St.    440;    Rounds 

545;   Robinson   v.   Moore,   17   N.   H.  v.       Aiken       Mfg.       Co.,       58       S. 

479  Car.  299,  36  S.  E.  714;   Henniken  v. 

^Fowler   v.    Jackson,    86    Ga.    337,  Brown,  4  Baxt.    (Tenn.)    397;   Bow- 

12  S   E.  811 ;  McMillan  v.  James,  105  den  v.   Crow,  2  Tex.  Civ.  App.  591, 

111.  194;  Adams'  Admr.  v.  Ringo,  79  21   S.  W.  612;   Slocum  v.  Damon,  1 

Ky  211,  1  Ky.  L.  251.  See  cases  cited  Pin.  (Wis.)  520. 

in  notes  52,  53,  54,  §  2949.  ==Redick  v.   Skelton,   18   Ont.    100; 

"Ives  V.  Ashelby,  26  111.  App.  244;  Simons  v.  Mills,  80  Cal.  118,  22  Pac. 

Bulsom   V.    Lampman,    1    Kans.   324;  25;    Fulmore   v.    McGeorge,   91    Cal. 

Jackson  v.  Hoffman,  31  La.  Ann.  97;  611,  28  Pac.  92;  Runyon  v.  Brokaw, 

Ing  v    State    8  Md.  287;   Masury  v.  5  N.  J.  Eq.  340;  Richardson  v.  Hug- 

Whiton    111  N   Y.  679,  18  N.  E.  638,  gins,   23   N.   H.    106;    Byers   v.   Van 

2   Silvernail   Ct.   App.    (N.   Y.)    123;  Deusen,     5     Wend.     (N      Y.)     268; 

Harrison  V.  Wortham,  8  Leigh  (Va.)  Wooden    v.    Little,    3    McCord.    (S. 

296;  Austin  v.  Clark,  8  W.  Va.  236.  Car.)   487.              ^^    ^     .  ,      -    ^    ^ 

'''Harmon    v     Jennings,    22    Maine  -°  Maynard    v.    Frederick,    7    Cush. 

240-  Jones  v  Welwood,  71  N.  Y.  208,  (Mass.)   247;   Mickles  v.  Thayer,   14 

affg   9  Hun   (N.  Y.)    166,  1  Thomp.  Allen   (Mass.)    114;  Emmet  v.  Hoyt, 
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to  accomplish  the  settlement  and  satrsfaction  of  matters  submit- 
ted.-' They  have  power  to  order  releases  of  demands  which  are 
part  of  matters  submitted.^^  They  may  direct  a  conveyance  of 
land,  where  the  right  to  land  is  involved  in  the  submission.^" 
They  may  award  payment  of  interest  on  the  amount  awarded,  or 
on  a  demand,  award  damages  in  ejectment  as  well  as  possession, 
or  require  a  bond  to  be  given  as  security  for  the  performance  of 
an  act  ordered.^"  They  may  not  order  the  doing  of  acts  unlaw- 
ful or  against  public  policy.^^  When  they  are  to  ascertain  the 
amount  due  on  a  demand,  they  may  fix  a  reasonable  time  for 
payment,  unless  restricted  by  the  submission. ^^  An  award  con- 
taining matters  outside  the  original  submission  may  be  enforced 
if  it  appears  such  matters  were  brought  before  arbitrators,  and 
heard  without  objection.^^  Matters  arising  between  parties  sub- 
sequent to  the  submission  are  not  included  in  a  general  submis- 
sion, but  such  restricts  the  arbitrators  to  the  consideration  of  mat- 


17  Wend.  (N.  Y.)  410;  Bryan  v. 
Jeffreys,  104  N.  Car.  242,  10  S.  E. 
167.  See  also  Walnut  v.  Rankin,  70 
Iowa  65,  29  N.  W.  806;  Carey  v. 
Wilcox,  6  N.  H.  177. 

"'  Kankakee  &  S.  W.  R.  Co.  v.  Al- 
fred, 3  111.  App.  511;  Cohen  v.  Habe- 
nicht,  14  Rich.  Eq.  (S.  Car.)  31; 
See  Grenfield  v.  Edgcombe,  7  Q. 
B.  661,  14  L.  J.  Q.  B.  322,  53  E.  C. 
L.  661 ;  Winter  v.  Lethbridge,  1 
M'Clel.  253,  13  Price  533,  27  Rev.  Rep. 
721 ;  Boynton  v.  Frye,  33  Maine  216. 

'*Burt  V.  McFadden,  58  111.  479; 
Weston  V.  Stuart,  11  Maine  326; 
Tallman  v.  Tallman,  5  Cush.  (Mass.) 
325;  Guerrant  v.  Smith,  48  Miss.  90; 
Whitcher  ^.  Whitcher,  49  N.  H.  176, 
6  Am.  Rep.  486;  Dockery  v.  Randolph 
(Tex.  Civ.  App.),  30  S.  W.  270; 
Shepherd  v.  Briggs,  28  Vt.  81.  May 
order  release  of  a  mortgage,  Bryant 
V.   Fisher,  85  N.  Car.  69. 

"^  Williams  V.  Warren,  21  111.  541; 
Loring  v.  Whittemore,  13  Gray 
(Mass.)  228;  Den  v.  Allen,  2  N.  J.  L. 
32;  Miller  v.  Moore,  7  Serg.  &.  R. 
(Pa.)  164;  Preston  v.  Whitcomb,  11 
Vt.  47.  See  also,  Penniman  v.  Rod- 
man,   13   Mete.    (Mass.)    382. 

'"Interest,  Noyes  v.  McLaflin,  62 
111.  474;  In  re  Burke,  191  N.  Y.  437, 
84  N.  E.  40S.  See  Hamilton  v.  Wort, 


7  Blackf.  (Ind.)  348,  and  Rouse  v. 
Zeigle,  1  Browne  (Pa.)  329;  damages 
in  ejectment.  Miller  v.  Melchor,  35  N. 
Car.  439.  See  Moore  v.  Gherkin,  44 
N.  Car.  73,  and  Austin  v.  Snow's 
Lessee,  2  Dall.  (U.  S.)  157,  1  L.  ed. 
329,  1  Yeates  156 ;  indemnity  or  se- 
curity, Burton  v.  Wigley,  1  Bing.  N. 
Cas.  665,  2,7  E.  C.  L.  307;  Cook  v. 
Jenkins,  35  Ga.  113. 

^^  Turner  v.  Swainson,  2  Gale  133, 
5  L.  J.  Exch.  266,  1  M.  &  W.  572; 
Alder  v.  Savill,  5  Taunt.  454,  1  E.  C. 
L.  237;  Harrington  v.  Brown,  9  Al- 
len   (Mass.)   579. 

""Eggleston  v.  Tavlnr,  45  U.  C.  Q. 
B.  479;  Noyes  v.  McLaflin.  62  111. 
474.  See  also,  Walkr  v.  Shannon,  44 
Conn.  480,  and  Booth  v.  Garnett,  2 
Str.  -1082.  May  order  payment  in  in- 
stalments, Donican  v.  Mulrv,  69  Iowa 
583,  29  N.  W.  612 ;  Remelee  v.  Hall, 
31  Vt.  -582,  76  Am.  Dec.  140. 

"  Brown  v.  Bellows,  4  Pick. 
(Mass.)  179;  Doane  College  v.  Lan- 
ham,  26  Nebr.  421,  42  N.  W.  405; 
Leslie  v.  Leslie,  52  N.  J.  Eq.  332.  31 
Atl.  724;  Belt  v.  Poppleton,  11  Ore. 
201,  3  Pac.  27;  Alexander  v.  West- 
moreland Bank,  1  Pa.  St.  395 ;  Woods 
v.  Page,  27  Vt.  252.  See  also,  Robert- 
son V.  Marshall,  155  N.  Car.  167,  71 
S.  E.  67. 
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ters  existing  at  the  time  of  the  submission."  But  in  cases  where 
the  determination  of  liabiHty  at  the  time  of  submission  involves 
liability  for  future  amounts  or  damages,  such  future  damages 
may  be  concluded  by  the  award,  unless  restricted  by  the  submis- 
sion.^°  In  general,  the  power  of  arbitrators  is  confined  to  the 
parties  to  a  submission,  and  by  their  award  they  can  in  no  way 
bind  one  not  a  party.'^  But  a  stranger  having  an  interest  in  the 
subject-matter,"  may  ratify  or  adopt  an  award,  or  may  by  his 
conduct  be  estopped  from  questioning  it.^^  An  award  directing 
a  stranger  to  perform  an  act  is  void  in  that  respect,  and  a  party 
who  cannot  enforce  it  in  his  favor  is  not  concluded  by  its  deci- 
sions against  him.^°  An  award  directing  payment  to  a  stranger 
for  the  benefit  of  a  party  to  the  submission  is  good.^° 

§  2968.    Finality  of  award. — It  is  held  essential  that  an 
award  shall  be  final,*^  that  is,  it  must  give  both  parties  repose  and 


'*  Thrasher  v.  Haynes,  2  N.  H.  429; 
Bixby  V.  Whitney,  5  Greenl.  (Maine) 
192;  Graham  v.  Graham,  9  Pa.  St. 
254,  49  Am.  Dec.  557.  See  Pomroy  v. 
Kibbee,  2  Root  (Conn.)  92. 

='Noyes  v.  McLaflin,  62  III.  474; 
AIIen-Bradley  Co.  v.  Anderson  &c. 
Distilling  Co.,  16  Ky.  L.  (abstract) 
350;  Maryland  &c.  R.  Co.  v.  Porter, 
19  Md.  458;  Cheshire  Bank  v.  Rob- 
inson, 2  N.  H.  126;  Curtis  v.  Gokey, 
68  N.  Y.  300.  Compare,  Duren  v. 
Getchell,  55  Maine  241;  CuUifer  v. 
Gilliam,  31  N.  Car.  126. 

^  Benedict  v.  Pearce,  53  Conn.  496, 
5  Atl.  371;  Poulbain  v.  Poulbain,  79 
Ga.  11,  4  S.  E.  81;  Woodward  v. 
Woodward,  14  111.  370;  Milner  v. 
Turner's  Heirs,  4  T.  B.  Mon.  (Ky.) 
240;  Emery  v.  Fowler,  38  Maine  99; 
Munn  V.  Reed,  4  Allen  (Mass.) 
431;  Mahagan  v.  Mead,  63  N.  H. 
570,  3  Atl.  919;  Hazen  v.  Addis,  14 
N.  J.  L.  333;  Coan  v.  Osgood,  15 
Barb.  (N.  Y.)  583;  Mays  v.  Myatt,  3 
Baxt.  (Tenn.)  309;  Snow  v.  Walker, 
42  Tex.  154;  Robinson  v.  Hawkins, 
38  Vt.  693.  See  Titus  v.  Durkee,  12 
U.  C.  C.  p.  367;  Chapman  v. 
Champion,  2  Day  (Conn.)  101 ;  Vos- 
burgh  V.  Bame,  14  Johns.  (N.  Y.) 
302;  Penniman  v.  Patchin,  6  Vt. 
325. 

"Terre  Haute  &c.  R.  Co.  v.  Har- 


ris, 126  Ind.  7,  25  N.  E.  831;  Boston 
V.  Brazer,  11  Mass.  447;  Snow  v. 
Walker,  42  Tex.  154. 

°=  Russell  V.  Allard,  18  N.  H.  222; 
Humphreys  v.  Gardner,  11  Johns. 
(N.  Y.)  61. 

'"Gibson  V.  Powell,  5  Sm.  &  M. 
(Miss.)  712;  Brazill  v.  Isham,  1  E.  D. 
Smith  (N.  Y.)  437,  affd.  12  N.  Y.  9; 
Martin  v.  Williams,  13  Johns.  (N. 
Y.)  264;  Barnet  v.  Gilson,  3  Serg. 
&  R.  (Pa.)  340.  See  Smith  v. 
Sweeny,  35  N.  Y.  291. 

"King  V.  Cook,  T.  U.  P.  Charlt. 
(Ga.)  286,  4  Am.  Dec.  713;  Scearce  v. 
Scearce,  7  Ind.  286;  Boston  v.  Brazer, 
11  Mass.  447;  Lamphire  v.  Cowan, 
39  Vt.  420;  Macon  v.  Crump,  1  Call. 
(Va.)  575.  See  also.  Wood  v.  Ad- 
cock,  7  Exch.  468,  16  Jur.  251,  21  L. 
J.  Exch.  204. 

"Manuel  v.  Campbell,  3  Ark.  324; 
Jacob  V.  Ketcham,  37  Cal.  197;  King 
V.  Cook,  T.  U.  P.  Charlt.  (Ga.)  286, 
4  Am.  Dec.  715 ;  Ingraham  v.  Whit- 
more,  75  111.  24;  Colcord  v.  Fletcher, 
50  Maine  398;  Ebert  v.  Ebert,  5  Md. 
353;  Smith  v.  Holcorab,  99  Mass. 
552;  Hoit  v.  Berger-Crittenden  Co., 
81  Minn.  356,  84  N.  W.  48 ;  Hazen  v. 
Addis,  14  N.  J.  L.  333;  Waite  v. 
Barry,  12  Wend.  (N.  Y.)  377:  Pat- 
ton  V.  Baird,  42  N.  Car.  255 ;  Connor 
V.  Simpson,  104  Pa.  St.  440;  Hattier 
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quiet  in  the  matters  submitted,  in  return  for  tlie  obligations  im- 
posed upon  them.'  It  must  absolutely  conclude  the  dispute,  and 
be  such  that  it  may  be  performed  by  the  parties  without  further 
ascertainment  of  their  rights  and  privileges,  or  further  litigation 
to  adjust  the  matters  submitted.*^  It  is  sufficient  that  it  appears 
from  the  whole  award  that  these  matters  were  determined/^ 
Finality  does  not  mean  that  nothing  remains  to  be  done  to  exe- 
cute the  award,  but  means  that  all  things  to  be  done  shall  be  de- 
termined and  defined.''*  It  is  not  necessary  to  provide  a  method 
of  enforcement,*^  nor  is  it  any  less  final  because  litigation  may 
ensue  in  enforcement.*"  If  the  submission  be  of  a  pending  suit, 
an  award  that  the  suit  shall  cease,  or  be  discontinued,  or  be  no 
further  prosecuted,  is  held  final.  *^  An  award  that  nonsuit  be 
entered  is  held  not  final.*^  A  party's  right  to  what  is  awarded 
him  may  be  made  to  depend  upon  his  performance  of  a  condition 
precedent,  and  the  award  still  be  final.*'    An  unconditional  alter- 


V.  Etinaud,  2  Desauss.  Eq.  (S.  Car.) 
570;  Hooker  v.  Williamson,  60  Tex. 
524;  Carnochan  v.  Christie,  11 
Wheat.  (U.  S.)  446,  6  L._  ed.  516; 
B^'ars  V.  Thompson,  12  Leigh  (Va.) 
550,  2,1  Am.  Dec.  680;  Dunlap  v. 
Campbell,  5  W.  Va.  195;  Dunden  v. 
Starin,  19  Wis.  261. 

"Porter  v.  Scott,  7  Cal.  312;  St. 
Patrick's  Church  v.  Dakin,  1  Rob. 
(La.)  202;  Colcord  v.  Fletcher,  SO 
Maine  398;  Strong  v.  Strong,  9 
Cush.  (Mass.)  560;  Hazen  v.  Addis, 
14  N.  J.  L.  Zii;  Hicks  v.  Magoun, 
38  App.  Div.  (N.  Y.)  573,  56  N.  Y.  S. 
484;  Cannady  v.  Roberts,  41  N.  Car. 
422;  Spalding  v.  Irish,  4  Serg.  &  R. 
(Pa.)  322. 

'^Fulmore  v.  McGeorge,  91  Cal. 
611,  28  Pac.  92;  Short  v.  Kincaid,  1 
Bibb  (Ky.)  420;  Caldwell  v.  Dick- 
inson, 13  Gray  (Mass.)  365;  Bar- 
retts V.  Patterson,  1  N.  Car.  126, 
Tayl.  (X.  Car.)  37,  1  Am.  Dec.  576; 
Cohen  v.  Habenicht,  14  Rich.  Eq.  (S. 
Car.)  31;  Akely  v.  Akely,  16  Vt. 
450 ;  Wood  V.  Shepherd,  2  Patt.  &  H. 
(Va.)   442. 

"  Strong  V.  Strong,  9  Cush. 
(Mass.)  560;  Owen  v.  Boerum,  23 
Barb.  (N.  Y.)  187,  195;  Akely  v. 
Akely,  16  Vt.  450.  See  also,  Clement 
V.  Comstock,  2  Mich.  359 ;  In  re 
Williams,  4  Denio  (N.  Y.)   194. 


^  Crabtree  v.  Green,  8'  Ga.  8 ; 
Strong  V.  Strong,  9  Cush.  (Mass.) 
560;  Jones  v.  Boston  Mill  Corp.,  6 
Pick.  (Mass.)  148;  Parker  v.  Dor- 
sey,  68  N.  H.  181,  38  Atl.  785 ;  Trues- 
dale  V.  Straw,  58  N.  H.  207;  Lamp- 
hire  V.  Cowan,  39  Vt.  420. 

"  Henrickson  v.  Reinback,  33  111. 
299;  Short  v.  Kincaid,  1  Bibb  (Ky.) 
420;  Johnston  v.  Dulin,  10  Ky.  L. 
403;  Bell  v.  Price,  22  N.  J.  L.  578; 
Case  V.  Ferris,  2  Hill  (N.  Y.)  75; 
Wilson  V.  Brown,  82  Pa.  St.  437; 
Harris  v.  Social  Mfg.  Co.,  8  R.  I. 
133,  5  Am.  Rep.  549;  Akely  v.  Akely, 
16  Vt.  450 ;  Smith  v.  Smith,  4  Rand. 
(Va.)  95. 

"Cox  V.  Jagger,  2  Cowen  (N.  Y.) 
638,  14  Am.  Dec.  522 ;  Purdy  v.  Dela- 
van,  1  Caines  (N.  Y.)  304;  Rixford 
V.  Nve,  20  Vt.  132. 

•'Reynolds  v.  Reynolds,  15  Ala. 
398;  Gates  v.  Great,  25  Conn.  71; 
Mobile  V.  Wood,  95  Fed.  537;  Beck- 
ham V.  Beckham,  129  Ga.  831,  60  S. 
E.  184;  Sawtells  v.  Howard,  104 
Mich.  54,  62  N.  W.  156;  Palmer  v. 
Van  Wyck,  92  Tenn.  397,  21  S.  W. 
761;  Howard  v.  Edgell,  17  Vt.  9; 
Hines  v.  Fisher,  61  W.  Va.  565,  56 
S.  E.  904;  Donaldson  v.  Buhlanan, 
134  Wis.  117,  113  N.  W.  638,  114  N 
W.  431. 

"Burns   v.    Hindman,   7   Ala.   531; 
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native  which  finally  determines  matters,  merely  giving  the  party 
an  option  to  perform  his  liabiHty  in  one  of  two  ways,  is  valid."" 
But  a  hypothetical  award,  or  alternative  award,  made  dependent 
upon  some  future  determination  is  bad/^  The  judicial  determi- 
nation of  the  matters  involved  must  be  completely  made  when 
award  is  made,  and  no  part  of  this  duty  can  be  reserved  by  the 
arbitrators,  or  delegated,  to  be  performed  later.^^  But  acts  purely 
ministerial  may  be  left  to  be  done  later." 

§  2969.  Completeness  of  the  award. — The  rule  is  that  arbi- 
trators must  decide  all  matters  embraced  in  the  submission  which 
are  brought  before  them  by  the  parties,  or  not  withdrawn  from 
their  consideration  by  the  parties,  or  the  award  will  be  void  for 
lack  of  completeness."  But  where  the  submission  is  general,  the 
award  need  embrace  only  the  matters  brought  before  the  arbitra- 
tors by  the  parties."     Award  of  a  particular  thing  to  end  all  mat- 


Commonwealth  V.  Pejepscut,  7  Mass. 
399;  Brown  v.  Davis,  2  Brev.  (S. 
Car.)  468;  Remelee  v.  Hall,  31  Vt. 
582,  76  Am.  Dec.  140. 

°°  McDonald  v.  Arnout,  14  111.  58; 
Hanson  v.  Webber,  40  Maine  194; 
Clement  v.  Comstock,  2  Mich.  359; 
Williams  v.  Williams,  11  Sm.  &  M. 
(Miss.)  393;  Whitcher  v.  Whitcher, 
49  N.  H.  176,  6  Am.  Rep.  486;  Thorn- 
ton V.  Carson,  7  Cranch  (U.  S.)  596, 
3  L.  ed.  451;  Stanley  v.  Chappell,  8 
Cow.  (N.  Y.)  235. 

'^  Lell  V.  Hardesty,  13  Ky.  L.  831 ; 
CoghiU  V.  Hord,  1  Dana  (Ky.)  350, 
25  Am.  Dec.  148;  Lincoln  v.  Whitten- 
ton  Mills,  12  Mete.  (Mass.)  31;  Con- 
nor V.  Simpson,  104  Pa.  St.  440; 
Carnochan  v.  Christie,  11  Wheat.  (U. 
S.)   446,  6  L.  ed.  516. 

"^McCrary  v.  Harrison,  36  Ala. 
577;  Comer  v.  Thompson,  54  Ala. 
265;  Archer  v.  Williamson,  2  Harr. 
&  G  (Md.)  62;  Lincoln  v.  Whit- 
tenton  Mills,  12  Mete.  (Mass.)  31; 
Hoit  V.  Berger-Crittenden  Co.,  81 
Minn.  356,  84  N.  W.  48;  Rhodes  v. 
Hardy,  53  Miss.  587;  Davis  v.  Dyer, 
54  N.  H.  146;  Herbst  v.  Hagenaers, 
137  N.  Y.  290,  33  N.  E.  315;  Spald- 
ing V.  Irish,  4  Serg.  &  R.  (Pa.)  322; 
Hooker  v.  Williamson,  60  Tex.  524. 
See  cases  cited  in  notes  54,  55,  §  2952. 

°=  Archer  v.  Williamson,  2  Harr.  & 


G.  (Md.)  62;  Owen  v.  Boerum,  23 
Barb.  (X.  Y.)  187;  Solomons  v.  Mc- 
Kinstry,  13  Johns.   (N.  Y.)  27. 

"White  V.  Arthur,  59  Cal.  33; 
Parkhurst  v.  Powers,  2  Root  (Conn.) 
531;  O'Bryan  v.  Reed,  2  Fla.  448; 
Steere  v.  Brownell,  113  111.  415; 
Amos  V.  Buck,  75  Iowa  651,  37  N.  W. 
118;  Clark  v.  Goit,  1  Kans.  App.  345, 
41  Pac.  214;  Burnam  v.  Burnam,  6 
Bush  (Ky.)  389;  Archer  v.  Will- 
iamson, 2  Harr.  &  G.  (Md.)  62; 
Rollins  V.  Townsend,  118  Mass.  224; 
Tudor  V.  Scovell,  20  N.  H.  171; 
Harker  v.  Hough,  7  N.  J.  L.  428; 
Jones  V.  Welwood,  71  N.  Y.  208; 
Walker  v.  Walker,  60  N.  Car.  255; 
Beh  V.  Poppleton,  11  Ore.  201,  3  Pac. 
27;  Hamilton  v.  Hart,  125  Pa.  St. 
142,  17  Atl.  426;  Conger  v.  James, 
2  Swan  (Tenn.)  213;  Fortune  v. 
KiUibrew,  86  Tex.  172,  23  S.  W.  976; 
Kleine  v.  Catara,  2  Gall.  (U.  S.)  61, 
Fed.  Cas.  7869;  Smith  v.  Potter,  27 
Vt.  304,  65  Am.  Dec.  198;  Bean  v. 
Bean,  25  W.  Va.  604;  Consolidated 
Water  Power  Co.  v.  Nash,  109  Wis. 
490,  85  N.  W.  485.  See  cases  cited  in 
note  2,  §  2966. 

"'Carsley  v.  Lindsay,  14  Cal.  390; 
Parmelee  v.  Allen,  32  Conn.  115 ; 
Sheffield  v.  Clark,  73  Ga.  92;  Whet- 
stone V.  Thomas,  25  111.  361 ;  Hayes 
V.    Forskoll,   31    Maine    112;   Hodges 
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ters  in  difference  is  sufficient  if  it  concludes  all  matters/^  Under 
a  general  submission,  a  mere  finding  of  a  balance  due  from  one 
party  to  the  other  is  held  a  complete  award,  without  showing 
how  the  balance  was  obtained/'  Where  the  submission  is  of 
distinct  enumerated  matters,  it  is  not  necessary  to  specify  each 
particular  item  in  the  award,  if  it  appears  that  the  whole  matter 
was  decided."*  But  if  more  than  one  separate  matter  was  sub- 
mitted, and  a  general  finding  necessarily  would  not  include  all, 
then  the  award  must  show  that  all  were  passed  upon.^^  An  award 
which  decides  part  of  the  matters,  and  expressly  omits  another 
within  the  scope  of  the  submission  is  void.*" 

§  2970.  Consistency  of  award — Possibility  of  performance 
— Reasonableness— Entirety. — An  award  must  be  consistent, 
and  there  are  cases  holding  awards  invalid  for  repugnancy."^ 
The  courts,  if  possible,  will  interpret  an  award  so  as  to  remove 
apparent  inconsistency.*^  The  oldest  cases  hold  that  an  award 
to  be  valid  must  be  reasonable,*"  but  now  it  seems  that  if  no  fraud 


V.  Hodges,  9  Mass.  320;  Whittemore 
V.  Whittemore,  2  N.  H.  26;  New 
York  &c.  Lumber  Co.  v.  Schneider, 
119  N.  Y.  475,  24  N.  E.  4;  Walker 
V.  Walker,  60  N.  Car.  2SS ;  Hewett 
V.  Furman,  16  Serg.  &  R.  (Pa.)  135. 
See  also,  Crabtree  v.  Green,  8  Ga. 
8;  Tucker  v.  Page,  69  111.  179; 
Engleman's  Exrs.  v.  Engleman,  1 
Dana  (Ky.)  437;  Tallman  v.  Tall- 
man,  5  Cush.  (Mass.)  325;  Young 
V.  Kinney,  48  Vt.  22;  Horrel  v.  Mc- 
Alexander,  3  Rand.  (Va.)  94;  Ten- 
nant  v.  Divine,  24  W.  Va.  387. 

■*  Hazen  v.  Addis,  14  N.  J.  L.  333 ; 
Smith  V.   Demarest,   8   N.  J.   L.    195. 

""  Brewer  v.  Bain,  60  Ala.  153 ;  Gay- 
lord  V.  Gaylord,  4  Day  (Conn.)  422; 
Stearns  v.  Cope,  109  111.  340;  Harden 
V.  Harden,  11  Gray  (>.Iass.)  435; 
Sides  V.  Brendlinger,  14  Nebr.  491, 
17  N.  W.  113;  Gill  v.  Bickel,  10  Tex. 
Civ.  App.  67,  30  S.  W.  919;  Bowman 
V.  Downer,  28  Vt.  532;  Bancroft  v. 
Grover,  23  Wis.  463,  99  Am.  Dec. 
195;  Myers  v.  York  &c.  R.  Co.,  2 
Curt,  (U.  S.)  28,  Fed.  Cas.  No.  9997, 
affd.  18  How.  (U.  S.)  246,  IS  L.  ed. 
380. 

"'Whitworth  V.  Hulse,  L.  R.  1 
Exch.  251,   12  Jur.    (N.   S.)   652,  35 


L.  J.  Exch.  149,  14  L.  T.  R.  (N.  S.) 
445,  14  Wkly.  R.  736;  Hanson  v. 
Webber,  40  Maine  194;  Bigelow  v. 
Maynard,  4  Cush,  (Mass.)  317; 
Morewood  v.  Jewett,  25  N.  Y.  Super. 
Ct.  496, 

""Muldrow  V,  Xorris,  12  Cal,  331; 
Houston  V.  Pollard,  9  Mete.  (Mass.) 
164;  Bowman  v.  Downer,  28  Vt,  532; 
Bancroft  v.  Grover,  23  Wis.  463,  99 
.'\m.  Dec,  195, 

°°Ott  V.  Schroeppel,  5  N.  Y,  482; 
Wright  v.  Wright,  5  Cow.  (N.  Y.) 
197;  Moore  v,  Cockroft,  11  N.  Y. 
Super,  Ct,  133, 

°'Ames  v,  Milward,  8  Taunt,  637, 
4  E.  C.  L,  312;  Shaver  v,  Scott,  5 
U.  C.  Q,  B,  (O,  S.)  575;  Curd  v. 
Wallace,  7'  Dana  (Ky.)  190,  32  Am. 
Dec.  85. 

""  Jones  V,  Powell,  6  Dowl.  483; 
Beaufort  v.  Welch,  10  Ad,  &  El.  527, 
37  E.  C,  L,  285;  Grenfell  v,  Edg- 
come,  7  Q,  B.  661,  53  E,  C.  L.  661; 
Cooper  V.   Langdon,  9  M,   &  W.  60, 

1  Dowl.  (N.  S.)  392;  Cox  v,  Jagger, 

2  Cow,  (N.  Y.)  638,  14  Am,  Dec. 
522. 

°'Lee  V.  Elkins,  12  Mod.  585; 
Bacon  Abr,,  Arb.  E.  3,  p.  337. 
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or  corruption  is  shown,  mere  unreasonableness  will  not  invalidate 
an  award,^*  It  is  said  that  an  award  must  be  possible  of  perform- 
ance, and  if  impossible  from  the  nature  of  the  thing  directed, 
it  is  invalid,  but  if  performance  of  a  thing  possible  on  the  face 
of  the  award  becomes  subsequently  impossible,  because  of  some 
act  of  the  party  to  perform,  or  of  a  stranger,  the  award  is  still 
valid."^  As  a  general  rule,  an  award  must  be  entire,  that  is  made 
at  one  time,  and  successive  partial  awards  are  not  permissible,"" 
unless  authorized  by  the  submission."^  An  award  conditioned 
on  the  court's  deciding  a  question  of  law  in  a  pending  suit  sub- 
mitted has  been  held  good."*  It  may  be  that  where  awai'ds  on 
several  separate  submissions  are  dependent,  invalidity  in  one  in- 
validates the  others."" 

§2971.  Partial  invalidity  of  award. — The  established  rule 
is  that  an  award  good  in  part  and  bad  in  part  will  be  sustained 
so  far  as  good,  if  the  good  part  is  severable,  that  is,  if  the  void 
parts  are  not  necessary  to  the  finality  of  the  award,  or  if  the  void 
part  is  not  the  consideration  of  the  thing  to  be  done  on  the  other 
side.'"    Where  the  invalid  part  is  so  connected  with  the  rest  as 

'"Russell  Awards  (7th  ed.),  p.  308;  Am.  Dec.  313;  Parraelee  v.  Allen,  32 

Waller  v.   King,  9  Mod.  63;   Under-  Conn.   US;   Richardson  v.   Payne,   55 

hill  V.   Van   Cortlandt,   2   Johns.   Ch.  Ga.  167;  Stearns  v.  Cope,  109  111.  340; 

(N.  Y.)  339.  Beeber  v.   Sevan,  80  Ind.  31;   Lynch 

"Com.     Dig.,    Arb,    E.    12;     Rolle  v.    Nugent,   80   Iowa   422,   46   N.   W. 

Abr.,  Arb.  E.,  p.  248;  Bac.  Abr.,  tit.  61;  Adams'  Admr.  v.  Ringo,  79  Ky. 

Arb.,    E.   4;    Robertson   v.    Marshall,  217;     Littlefield    v.    Waterhouse,    83 

155  N.  Car.  167,  71  S.  E.  67.  IMaine  307,   22   Atl.    176;    Garitee   v. 

'"Gould     V.     Staffordshire    Water-  Carter,    16   Md.   309;    Harrington   v. 

works   Co.,  5   Exch.  214;   Winter  v  Brown,  9  Allen    (Mass.)    579;   Bean 

Munton,  2  Moo.  C.  P.  723.    See  Ken-  v.   Macomber,  33  Mich.   127 ;   Gibson 

drick  V.  Tarbell,  26  Vt.  416.'  v.  Powell,  5  Sm.  &  M.   (Miss.)   712; 

■"  Dowse  V.  Coxe,  3  Bing.  20,  11  E.  Ellison   v.    Weathers,    78   Mo.    115; 

C.    L.    20.    See    Cameron    v.    Castle-  Doane  College  v.   Lanham,  26  Nebr. 

berry   29  Ga.  495 ;  Ott  v.  Schroeppel,  421,    42     N.    W.    405 ;     Whitcher    v. 

S  N    Y.  482;  Jones  v.  Welwood,  71  Whitcher,  49  N.  H.  176,  6  Am.  Rep. 

N.  Y.  203.  486;   Rogers  v.   Tatum,  25   N.   J.   L. 

"'Fuller    V.     Wheelock,     10     Pick.  281;    Doke  v.   James,   4  N.   Y.   568; 

(Mass.)    135;  Waugh  v.  Mitchell,  21  Griffin    v.    Hadley,    53    N.    Car.    82; 

N.  Car.  510.  Garrow  v.  Nicolai,  24  Ore.  76,  32  Pac. 

™  Cameron   v.    Castleberry,   29    Ga.  1036;    South's   Admrs.   v.    South,    70 

495  Pa.   St.   195;   Knight  v.   Holden,   104 

"Clark     Millinery     Co.     v.     Nat.  N.  Car,  107,  10  S.  E.  90;  Rounds  v. 

Union  F.  Ins.  Co.  (N.  Car.),  75  S,  E.  Aiken   Mfg.   Co.,   58   S.   Car.  299,  36 

944;    Waisner   v.   Waisner,    15   Wyo.  S.   E.   714;   Pearce  v.   Roller,   5   Lea 

420,  89  Pac.  580,   123  Am.   St.  1081;  (Tenn.)  485;  Hartland  v.  Henry,  44 

Reynolds  v.   Reynolds,    15   Ala.   398;  Vt.    593;    Taylor's    Admr.    v.    Nicol- 

Muldrow   V.    Norris,   2   Gal.    74,    56  son,  1  Hen.  &  M.  (Va.)  67;  Darling 
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to  be  indivisible  and  as  to  affect  the  justice  of  tlie  decision,  the 
whole  is  bad.'^  An  award  in  gross  is  indivisible,'^  and  where  im- 
proper items  are  included  in  a  gross  amount,  the  whole  award 
is  bad.'^  But  where  the  items  of  which  the  gross  award  is  made 
up  are  set  out,  it  is  severable  as  to  its  items.'*  When  the  part 
which  is  invalid  forms  the  consideration  for  the  part  in  favor 
of  the  other  party,  which  is  valid,  the  award  as  a  whole  is  in- 
valid.'^ An  alternative  award  has  been  held  valid  as  to  the  good 
part  where  one  alternative  is  bad.'"  Where  one  of  several  parts 
of  an  award  against  one  party  is  bad,  the  other  parts  are  usually 
held  valid."  An  award  merely  void  as  to  some  persons  not  par- 
ties to  the  submission  is  good  as  to  those  who  are  parties.'*  If 
there  is  a  want  of  mutuality  of  remedy,  the  party  who  cannot 
enforce  where  the  award  operates  in  his  favor  cannot  be  held 


V.  Darling,  16  Wis.  644;  Lyle  v. 
Rodgers,  5  Wheat.  (U.  S.)  394,  5 
L.ed.  117. 

'^  Tomlin  V.  Fordwich,  5  Ad.  &  El. 
147,  31  E.  C.  L.  306;  White  v.  Arthur, 
59  Cal.  33;  Philbrick  v.  Preble,  18 
Maine  255,  36  Am.  Dec.  718 ;  Bullock 
V.  Bergman,  46  Md.  270 ;  Shearer  v. 
Handy,  22  Pick.  (Mass.)  417;  Chase 
V.  Strain,  IS  N.  H.  S3S ;  Brown  v. 
Hankerson,  3  Cow.  (N.  Y.)  70.  See 
also,  Ehrman  v.  Stanfield,  80  Ala. 
118;  Alfred  v.  Kankakee  &  S.  W.  R. 
Co.,  92  111.  609;  McCuUough  v.  Mc- 
CuUough,  12  Ind.  487;  Hubbell  v. 
Bissell,  13  Gray  (Mass.)  298;  Mather 
V.  Day,  106  Mich.  371,  64  N.  W.  198; 
Gibson  v.  Powell,  S  Sm.  &  M. 
(Miss.)  712;  Ellison  v.  Weathers,  78 
Mo.  115;  Chase  v.  Strain,  15  N.  H. 
535;  Leslie  v.  Leslie,  50  N.  J.  Eq. 
103,  24  Atl.  319;  Bryant  v.  Fisher, 
85  N.  Car.  69;  Conger  v.  James,  2 
Swan  (Tenn.)  213;  Fortune  v.  Killi- 
brew,  86  Tex.  172,  23  S.  W.  976; 
Lamphire  v.  Cowan,  39  Vt.  420. 

"Boynton  v.  Frye,  33  Maine  216; 
Chase  v.  Strain,  IS  N.  H.  535;  De 
Groot  V.  U.  S.,  5  Wall.  (U.  S.)  419, 
18  L.  ed.  700. 

"Bullock  V.  Bergman,  46  Md.  270; 
Camp  V.  Sessions,  105  Mass.  236; 
Whitcher  v.  Whitcher,  49  N.  H.  176, 


6  Am.  Rep.  486;  Dodds  v.  Hakes,  114 
N.  Y.  260,  21  N.  E.  398. 

"Shirley  v.  Shattuck,  4  Cush. 
(Mass.)  470;  Chase  v.  Strain,  IS  N. 
H.  535 ;  Dalrymple  v.  Whitingham,  26 
Vt.  345.  See  also,  Colombia  v.  Cauca 
Co.,  113  Fed.  1020,  51  C.   C.  A.  604. 

"Reynolds  v.  Reynolds,  15  Ala. 
398;  Parraelee  v.  Allen,  32  Conn.  115; 
Brown  v.  Warnock,  5  Dana  (Ky.) 
492;  Boynton  v.  Frye,  33  Maine  216; 
Commonwealth  v.  Pejepscut,  7  Mass. 
399;  Nichols  v.  Rensselaer  County 
Mut.  Ins.  Co.,  22  Wend.  (N.  Y.)  125; 
Lyle  V.  Rodgers,  5  Wheat.  (U.  S.) 
394,  5  L.  ed.  117. 

"■McDonald  v.  Arnout,  14  111.  58; 
Clement  v.  Comstock,  2  Mich.  3S9; 
Stanley  v.  Chappell,  8  Cow.  (N.  Y.) 
235.  See  also,  Wharton  v.  King,  2 
Barn.  &  Ad.  528,  22  E.  C.  L.  223. 

"Banks  v.  Adams,  23  Maine  259; 
Bouck  V.  Bouck,  57  Minn.  490,  59 
N.  W.  547;  Gibson  v.  Powell,  5  Sra. 
&  M.  (Miss.)  712;  Hoagland  v. 
Veghte,  23  N.  J.  L.  92;  Osborne  v. 
Calvert,  83  N.  Car.  365;  Barnet  v. 
Gilson,  3  Serg.  &  R.  (Pa.)  340; 
Darling  v.  Darling,  16  Wis.  644. 

"Sears  v.  Vincent,  8  Allen  (Mass.) 
507;  Mathews  v.  Mathews,  1  Heisk. 
(Tenn.)   669. 
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where  it  operates  against  him."    This  rule  does  not  apply  where 
he  performs  or  offers  to  perform  the  void  part.^" 

§  2972.  Correction  and  reformation  of  award. — Arbitra- 
tors have  no  general  power  to  correct  or  alter  an  award  after  its 
making  and  delivery."  Some  cases  permit  the  correction  of  cler- 
ical mistakes.*^  Alterations  may  be  made  at  any  time  before  final 
publication.^^  In  a  few  cases,  an  unauthorized  alteration  by  the 
arbitrators  has  been  held  like  a  spoliation  by  a  stranger,  not  to 
invalidate  the  original  award.^*  A  court  of  equity  under  its  gen- 
eral powers  to  reform  contracts  to  express  the  intent  of  the  par- 
ties, may,  it  is  held,,  reform  an  award  for  mistake.^^ 

§  2973.  Recommitment  of  award. — As  just  stated,  gen- 
erally arbitrators  who  have  made  and  published  their  award  be- 
come functi  officii,  and  have  no  further  power  to  correct  or  alter 
it,  and  usually,  unless  so  provided  by  statute  or  submission,  a 
court  where  it  is  sought  to  set  aside  or  enforce  an  award  may  not 
order  a  recommitment.*"  Yet  it  has  been  held  that  the  court  has 
the  power  to  recommit  when  the  submission  was  under  a  rule  of 

"Brown  V.  Warnock,  S  Dana  (Ky.)  v.   Corrothers,  26  W.  Va.  238.     See 

492;    Littlefield   v.    Smith,    74   Maine  cases  cited  in  note  55,  §  2952. 

387;   Harrington   v.   Brown,  9  Allen  *' Robinson-Rea   Mfg.   Co.   v.   Mel- 

(Mass.)  579;  Gibson  v.  Powell,  S  Sm.  Ion,  139  Pa.  257,  21  Atl.  91,  23  Am. 

&  M.  (Miss.)  712 ;  McKeen  v.  Allen,  17  St,  186. 

N.  J.  L.  506;   Brown  v.  Hankerson,  "^  Fargo  v.  Reighard,  13  Ind.  App. 

3   Cow.    (N.   Y.)    70;    Pennington  v  39,  39  N.  E.  888,  41  N.  E.  74;  Bodge 

Bowman,   10  Watts    (Pa.)    283.  v.    Hull,    59    Maine    225;    Byars    v. 

"°  Galvin    v.    Thompson,    13    Maine  Thompson,   12  Leigh.    ( Va,)    550,  37 

367;  Smith  v.  Sweeny,  35  N.  Y.  291.  Am.  Dec.  680. 

'"  Couch  V.   Harrison,  68  Ark.  580,  "Henfree  v.  Bromley,  6  East  309; 

60  S.  W.  957;  Porter  V.  Scott,  7  Cal.  Dudley    v.    Thomas,    23     Cal.    365; 

312;  Bigler  v.  Sweitzer,  127  III.  App.  Rogers  v.  Corrothers,  26  W.  Va.  238. 

14 ;  Mand  v.  Patterson,  19  Ind.  App.  "^  Williams  v.  Warren,  21   111.  541 ; 

619,  49  N.  E.  974;  Lansdale  v.  Ken-  Eisenraeyer    v.    Sauter,    11   111.    515; 

dall,  4  Dana  (Ky.)  613;  Woodbury  v.  Pulliam    v.    Pensoneau,    ii    111.    375; 

Northy,    3    Greenl.    (Maine)    85,    14  Sherfy  v.  Graham,  72  111.  158;  Bouck 

Am.    Dec.    214;    Brown   v.    Durham,  v.  Wilber,  4  Johns.  Ch.  (N.  Y.)  405; 

110    Mo.   App.    424,    85    S.    W.    120;  Bissell  v.  Morgan,  56  Barb.   (N.  Y.) 

Aldrich   V.   Jessiman,   8   N.   H.   516;  369.     See  McCord  v.  Flynn,  111  Wis. 

Flannery  v.  Sahagian,  134  N.  Y.  85,  78,  86  N.  W.  668. 

31    N.   E.   319;    Patton   v.   Baird,   42  «"  Ward  v.  Dean,  3  Barn.  &  Ad.  234, 

N.  Car.  255;  Robinson-Rea  Mfg.  Co.  23   E.    C.   L.    110;    Black  v.   Harper, 

V.   Mellon,    139   Pa.    St.  257,   21   Atl.  dZ  Ga.  752;   Smith  v.   Smith,  28  111. 

91,  23  Am.  St.  186;  Butler  v.  Boyles,  56;    Fitzgerald   v.    Fitzgerald,    Hard. 

10  Humph.   (Tenn.)   155,  51  Am.  Dec.  (Ky.)    227;    Hopkins   v.   Sanford,   41 

697;    Pollard    v.    Lumpkin,    6    Grat.  Mich.   243,   2   N.   W.   39;   Brooke  v. 

(Va.)  398,  52  Am.  Dec.  128;  Rogers  Bannon,  3  Watts  &  S.  (Pa.)  382. 
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court  in  pending  actions."  In  some  cases  statutes  allow  recom- 
mitment,^' in  other  cases  recommitment  has  been  allowed  under 
the  stipulations  of  the  submission.'"  An  award  may  be  recom- 
mitted only  for  cause  sufficient  to  set  it  aside/"  except  that  it 
may  be  recommitted  for  the  discovery  of  new  evidence,  but  not 
set  aside  on  such  ground."^  Recommitment  is  discretionary  with 
the  court,""  and  may  be  refused  even  where  an  arbitrator  is  guilty 
of  misconduct."'  If  the  recommitment  is  merely  to  correct  an  error 
in  form,  a  rehearing  is  unnecessary,"*  but  if  for  reconsideration 
upon  the  merits,  the  arbitrators  must  hear  evidence  if  offered, 
and  all  should  act  as  in  the  first  hearing."^  They  need  not  alter 
the  award  if  convinced  that  it  is  correct."*  Recommitment  is 
usually  held  to  extend  the  time  for  making  the  award."'  The 
original  powers  of  the  arbitrators  revive  upon  recommitment, 
unless  specifically  restricted."' 


^  Cumberland  v.  N.  Yarmouth,  4 
Greenl.  (Maine)  459;  Boardman  v. 
England,  6  Mass.  70 ;  May  v.  Haven, 
9  Mass.  325 ;  Yeaton  v.  Brown,  52  N. 
H.  14;  Heslop  v.  Bush,  80  Pa.  St. 
70;  Fortune  v.  Killibrew  (Tex,),  21 
S.  W.  986,  revd.  86  Tex,  172,  23  S, 
W.  976;  Kleine  v.  Catara,  2  Gall.  (U. 
S.)  61,  Fed.  Cas.  No.  7869;  Henley 
V.  Menefee,  10  W,  Va.  771. 

""  Cross  V.  Cross,  13  C.  B.  (N.  S.) 
253,  106  E.  C.  L.  253 ;  Brown  v.  Har- 
per, 54  Iowa  546,  6  N.  W.  747 ;  Blood 
V.  Robinson,  1  Cush.  (Mass.)  389; 
Johnston  v.  Paul,  22  Minn.  17; 
Gunn  V.  Bowers,  126  Pa.  St.  552,  17 
Atl.  893. 

••Nickalls  V.  Warren,  6  Q.  B.  615, 
51  E.  C.  L.  615,  9  Jur.  10;  Lord  v. 
Hawkins,  2  H.  &  N.  55  ; ;  In  re  Powell, 
5  Ont.  W.  R.  49,  9  Ont.  L.  236 ;  Hodg- 
kinson  V.  Fernie,  3  C.  B.  (N.  S.)  189, 
203,  91  E.  C.  L.  189-203, 

"Oldfield  V,  Price,  6  C.  B.  (N.  S.) 
539,  95  E.  C.  L.  539;  Harris  v.  Seal, 
23  Maine  435;  Klingensmith  v.  West 
Leechburg  Steel  &c.  Co.,  17  Pa. 
Super,  Ct.  210, 

"In  re  Keighley,  L,  R.  (1893)  1  Q. 
B.  405 ;  Depew  v.  Davis,  2  Greene 
(Iowa)  260.  See  Sanborn  v.  Davis,  5 
N.  H.  389, 

^'Nickalls  v.  Warren,  2  Q.  B.  615, 
51  E.  C.  L.  615 ;  Walker  v.  Sanborn, 


8  Greenl.  (Maine)  289;  Harris  v. 
Seal,  23  Maine  435;  Rank  v.  Rank, 
21  Wkly.  Notes  Cas.  (Pa.)  399;  Et- 
ter  V.  Edwards,  4  Watts  (Pa.)  63. 

"Brown  v.  Harper,  54  Iowa  546,  6 
N.  W.  747;  Shaw  v.  Pearce,  4  Binn. 
(Pa.)  485;  Gunn  v.  Bowers,  126  Pa. 
St.  552,  17  Atl.  893.  See  Adams  v. 
Adams,  8  N.  H.  82  (where  award 
was  rendered  invalid  by  conduct  of 
party  seeking  recommitment,  recom- 
mitment was  refused). 

"  Bird  V.  Penrice,  6  M.  &  W.  754 ; 
Morris  v.  Morris,  6  El.  &  Bl.  383,  88 
E.  C.  L.  383;  Blood  v.  Robinson,  1 
Cush.  (Mass.)  389. 

»  Baker  v.  Hunter,  16  M.  &  W.  672 ; 
In  re  Manley,  2  Ont.  Pr.  354;  Cum- 
berland V.  N.  Yarmouth,  4  Greenl. 
(Maine)  459;  Doherty  v.  Doherty, 
148  Mass.  367,  19  N.  E.  352;  Bowers 
V.  Warrell,  1  Browne  (Pa.)  212. 
Compare  Peterson  v.  Loning,  1 
Greenl.  (Maine)  64;  Brann  v.  Vas- 
salboro,  50  Maine  64;  and  May  v. 
Haven,  9  Mass.  325. 

'°  May  V.  Haven,  9  Mass.  325, 

"Hickey  v,  Veazie,  59  Maine  282; 
Sperry  v.  Ricker,  4  Allen  (Mass.)  17; 
Eastman  v.  Burleigh,  2  N.  H.  484; 
Henley  v.  Menefee,  10  W.  Va.  771, 

°*  French  v.  Richardson,  5  Cush. 
(Mass.)  450. 
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§  2974.  Ratification  and  repudiation  of  award. — A  valid 
award  need  not  be  ratified  by  the  parties.""  Where  an  award 
is  invalid,  for  reasons  such  as  that  the  arbitrators  exceeded  their 
authority,  did  not  give  the  parties  a  hearing,  or  failed  to  deter- 
mine all  the  matters  submitted,  the  award  is  not  absolutely  void, 
but  voidable  only,  and  the  parties  may  expressly  or  impliedly 
ratify  it  and  make  it  valid.^  It  is  held  that  an  award  absolutely 
void  under  the  statute  cannot  be  ratified.^  A  new  consideration 
is  not  necessary  to  uphold  the  ratification  of  an  invalid  award. ^  A 
party  cannot  by  his  acts  be  held  to  ratify  an  award  fatally  defect- 
ive unless  he  knows  of  the  defect.*  An  express  promise,  after  pub- 
lication, to  pay  or  perform  a  defective  award,  is  a  ratification.' 
Payments  made  in  satisfaction  of  an  invalid  award  cannot  be 
recovered  back,  and  they  show  such  an  intent  to  ratify  that  the 
party  making  payments  cannot  question  its  validity.*  Giving  a 
note  for  payment  is  ratification ;'  so  is  the  performance  in  whole 
or  in  part  of  acts  required  by  the  award.^    Likewise,  the  accept- 


°°  Sears  v.  Vincent,  8  Allen  (Mass.) 
507;  Aspley  v.  Thomas,  17  Tex.  220; 
Akely  v.  Akely,  16  Vt.  450. 

'Reynolds  v.  Roebuck,  37  Ala.  408; 
Perry  v.  Mulligan,  58  Ga.  479;  State 
V.  Gurnee,  14  Kans.  111;^  Burrows  v. 
Guthrie,  61  111.  70;  Stipp  v.  Washing- 
ton-Hall Co.,  5  Blackf.  (Ind.)  473; 
McCullough  V.  Myers,  Hard.  (Ky.) 
206;  Peniston  v.  Somers,  15  La.  Ann. 
679;  Culver  v.  Ashley,  19  Pick. 
(Mass.)  300;  Williams  v.  Williams, 
11  Sm.  &  M.  (Miss.)  393;  Phillips  v. 
Couch,  66  Mo.  219 ;  Ellison  v. 
Weathers,  78  Mo.  115;  Furber  v. 
Chamberlain,  29  N.  H.  405;  Cross  v. 
Cross,  17  N.  J.  Eq.  288;  Gidley  v. 
Gidley,  65  N.  Y.  169;  Sharpe  v.  King, 
38  N.  Car.  402;  Belt  v.  Poppleton,  11 
Ore.  201,  3  Pac.  27.  For  specific  men- 
tion of  various  defects  in  awards, 
which  have  been  held  cured  by  ratifi- 
cation, see  3  Cyc.  718-721. 

'Hubbell  V.  Bissell,  13  Gray 
(Mass.)  298;  Burkland  v.  Johnson,  50 
Nebr.  858,  70  N.  W.  388;  Wiles  v. 
Peck,  26  N.  Y.  42. 

'Ellison  V.  Weathers,  78  Mo.  115. 

*  Darnley  v.  London,  Chatham  & 
Dover  R.  Co.,  L.  R.  2  H.  L.  43,  36 
L.  J.  Ch.  404,  16  L.  T.  R.  (N.  S.) 
217,    15    Wkly.    Rep.    817;    Payne   v. 
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Moore,  2  Bibb  (Ky.)  163,  4  Am. 
Dec.  689;  Patton  v.  Garrett,  116  N. 
Car.  847,  21  S.  E.  679;  Sharpe  v. 
King,  38  N.  Car.  402.  But  ignorance 
of  legal  effect  of  act  of  ratification 
will  not  allow  repudiation  of  it.  Ty- 
ler V.  Stevens,  7  Ga.  278. 

"Godfrey  v.  Knodle,  44  111.  App. 
638;  McCullough  v.  Myers'  Exrs., 
Hardin  (Ky.)  197;  Lattier  v.  Ra- 
chal,  12  La.  Ann.  695;  Williams  v. 
Williams,  11  Sm.  &  M.  (Miss.)  393; 
Belt  V.  Poppleton,  11  Ore.  201,  3 
Pac.  27;  Sargeant  v.  Butts,  21  Vt.  99. 

"Reynolds  v.  Roebuck,  37  Ala.  408; 
Willingham  v.  Harrell,  36  Ala.  583; 
Wilson  v.  Wilson,  18  Colo.  615,  34 
Pac.  175 ;  Bulkley  v.  Stewart,  1  Day 
(Conn.)  130,  2  Am.  Dec.  57;  Barnaby 
V.  Barnaby,  1  Pick.  (Mass.)  221; 
Burbank  v.  Norris,  Smith  (N.  H.) 
440;  Males  v.  Lowenstein,  10  Ohio 
St.  512. 

'Forqueron  v.  Van  Meter,  9  Ind. 
270;  Miller  v.  Brumbaugh,  7  Kans. 
343;  Page  v.  Pendergast,  2  N.  H. 
223;  Patton  v.  Garrett,  116  N.  Car. 
847,21  S.  E.  679. 

'  Hamlin  v.  Norwich,  40  Conn.  13 ; 
Howard  v.  Pensacola  &c.  R.  Co.,  24 
Fla.  560,  5  So.  356;  Rich  v.  Turnbull, 
95  Ga.  752,  22   S.   E.  581;   Cobb  v. 
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ance  of  the  performance  by  the  other  party  of  things  directed  by 
the  award  to  be  done  by  him  is  ratification,  estopping  the  party 
accepting  from  setting  up  the  invahdity  of  the  award."  Suing  on 
an  award  is  a  ratification  of  its  validity,^"  or  pleading  it  in  bar/^ 
or  participation  in  any  proceedings  referring  to  the  award,  in- 
consistent with  the  intent  to  disaffirm. ^^  Mere  lapse  of  time  may 
work  a  ratification.^^  By  mutual  consent  of  the  parties,  an  award 
may  be  repudiated,^*  and  repudiation  of  the  award  is  the  result 
of  a  subsequent  agreement  to  recommit,^'  even  though  the  recom- 
mitment does  not  produce  a  valid  award. ^^ 

§  2975.  Construction  of  award. — Awards  are  now  favored 
by  the  courts,^'  though  in  early  times  they  were  disposed  to  be 
jealous  of  them.     It  is  now  a  well  settled  rule  that  awards  will 


Parham,  4  La.  Ann.  148;  Bentley  v. 
Davis,  21  Nebr.  685,  33  N.  W.  473; 
Currier  v.  Basset,  Smith  (X.  H.) 
191 ;  Leslie  v.  Leslie,  SO  N.  J.  Eq.  155, 
24  Atl.  1029;  Terry  v.  Moore,  3  Misc. 
(X.  Y.)  285,  22  N.  Y.  S.  785;  Cham- 
bers V.  j\IcKee,  42  Wkly.  Notes  Cas. 
(Pa.)  90,  39  Atl.  822;  Betsill  v.  Bet- 
sill,  30  S.  Car.  505,  9  S.  E.  652.  See 
also,  Kennard  v.  Harris,  2  Barn.  & 
Cr.  801,  4  D.  &  R.  272,  9  E.  C.  L.  346. 

"Hoogs  V.  Morse,  31  Cal.  128; 
Brown  v.  Wheeler,  17  Conn.  345,  44 
Am.  Dec.  550;  Pike  v.  Stallings,  71 
Ga.  860;  Grimmett  v.  Smith,  44  111. 
App.  638;  Thornton  v.  McCormick,  75 
Iowa  285,  39  N.  W.  502;  Hegan  v. 
Beckley,  32  Ky.  L.  349,  105  S.  W.  969; 
Cobb  V.  Parham,  4  La.  Ann.  148;  Sis- 
son  V.  Baltimore,  51  Md.  83 ;  Culver 
V.  Ashlev,  19  Pick.  (Mass.)  300;  Tav- 
lor  V.  Smith,  93  Mich.  160,  52  N.  W. 
1118:  Furber  v.  Chamberlain,  29  N. 
H.  405 ;  Viele  v.  Troy  &  B.  R.  Co.,  21 
Barb.  (N.  Y.)  381,  affd.  20  N.  Y. 
184;  Johnson  v.  Stalcup,  4  Baxt. 
(Tenn.)  283;  Tavlor  v.  St.  Johnsbury 
&  L.  C.  R.  Co.,  57  Vt.  106.  See  also, 
Frick  v.  Christian  County.  1  Fed.  250. 

"Anderson  v.  Miller.  108  Ala.  171, 
19  So.  302;  Davis  v.  Berger,  54  Mich. 
652,  20  N.  W.  629;  McDaniel  v.  Bell, 
3  Hayw.  (Tenn.)  257. 

"Ogden  V.  Rowley,  IS  Ind.  56; 
Stipp  V.  Washington-Hall.  Co.,  5 
Blackf.  (Ind.)  473. 

''Hoogs  V.  Morse.  31  Cal.  128; 
Burrows  v.  Guthrie,  61  111.  70;  Dun- 


can V.  Fletcher,  1  Beecher's  Breese 
(,111.)  323. 

"  Kane  County  v.  Herrington,  50 
III.  232;  Barker  v.  Belknap's  Estate, 
27  Vt.  700:  Jones  v.  Phenix  Bank, 
8  X.  Y.  228.  See  also,  iSlackenzie  v. 
Brodie,  1  Xova  Scotia  Dec.  243. 

"  See  Hynes  v.  Wright,  62  Conn. 
323,  26  Atl.  642,  36  Am.  St.  344;  Ed- 
wards V.  Hartshorn,  72  Kans.  19,  82 
Pac.  520,  1  L.  R.  A.  (N.  S.)  1050. 
See  also,  Blanton  v.  Littell,  65  Ark. 
76,  44  S.  W.  716 ;  Newlan  v.  Lombard 
L'niversity,  62  111.  195 ;  Eastman  v. 
Armstrong,  26  III.  216;  Marshall  v. 
Piles,  3  Bush  (Ky.)  249;  RoUins  v. 
Townsend,  118  )ilass.  224;  Georges  v. 
Xiess.  70  ilinn.  248,  73  X.  W.  644. 
But  see  Hynes  v.  Wright,  62  Conn. 
323,  26  Atl.'642,  36  Am.  St.  344 ;  Ham- 
ilton V.  Hart,  125  Pa.  St.  142,  17  Atl. 
226,  473 ;  and  Simplot  v.  Simplot,  14 
Iowa  449. 

'"  Blanton  v.  Littell,  65  Ark.  76,  44 
S.  W.  716;  Rawlinson  v.  Shaw,  117 
Mich.  5,  75  N.  W.  138.  For  ratifica- 
tion of  invalid  resubmission  see 
O'Brvan  v.  Reed,  2  Fla.  448;  Sisson 
V.  Baltimore,  51  Md.  83. 

"Pavne  v.  Crawford,  102  Ala.  387, 
14  So.  854;  Shafer  v.  Shafer,  6  Md. 
518;  Rollins  v,  Townsend,  118  JMass. 
224;  Hewitt  v.  Lehigh  &c.  R.  Co,,  57 
N,  J.  Eq.  511.  42  .Atl.  325 

"Brush  v.  Fisher,  70  Mich.  469,  38 
N.  W.  446,  14  Am.  St.  510;  Hill  v. 
Walker  (Tex.  Civ.  App.),  140  S.  W. 
1159;  Sasseen  v.  Weakley,  34  Ga.  560; 


211 


AWARD. 


2976 


be  construed  liberally/'  and  every  reasonable  presumption  and 
intendment  is  made  in  favor  of  their  validity.'^'  Questions  relat- 
ing to  the  authority  of  arbitrators  and  conformity  with  the  sub- 
mission, as  well  as  the  construction  of  the  award  itself,  will  be 
decided  according  to  the  terms  of  the  submission  and  award,  and 
all  the  facts  and  circumstances  of  the  transaction.^"  Awards  are, 
however,  to  be  construed  reasonably  and  sensibly."  It  is  held 
that  when  an  award  is  in  writing,  its  construction  is  for  the 
court.^^ 

§  2976.    Parol  evidence  to  vary  or  explain  an  award — Arbi- 
trators as  witnesses. — The  general  rule  is  that  parol  evidence 


Allen  V.  Hiller,  8  Ind.  310;  Snyder  v. 
Rouse,  1  Mete.  (Ky.)  625;  Roberts 
V.  Consumers'  Can  Co.,  102  Md.  362, 
62  Atl.  585,  111  Am.  St.  377;  Port 
Huron  &c.  R.  Co.  v.  Callanan,  61 
Mich.  22,  34  N.  W.  678;  Tucker  v. 
Allen,  47  Mo.  488;  Tracy  v.  Herrick, 
25  N.  H.  381;  Herrick  v.  Blair,  1 
Johns.  Ch.  (N.  Y.)  101;  Gonsales  v. 
Deavens,  2  Yeates  (Pa.)  539;  Green 
V.  Franklin,  1  Tex.  497.  See  also,  In 
re  Templeman,  9  Dowl.  962 ;  Hawk- 
ins V.  Colclough,  1  Burr.  274;  Bur- 
chell  V.  Marsh,  17  How.  (U.  S.)  344, 
15  L.  ed.  96. 

"Burns  v.  Hendrix,  54  Ala.  78; 
Fooks  V.  Lawson,  1  Marv.  (Del.) 
lis,  40  Atl.  661,  1  Hard.  (Del.)  115; 
King  V.  Cook,  T.  U.  P.  Charlt.  (Ga.) 
286,  4  Am.  Dec.  715;  McMillan  v. 
James,  105  111.  194;  Hanson  v.  Web- 
ber, 40  Maine  194;  Roloson  v.  Car- 
son, 8  Md.  208;  Shurtleff  v.  Parker, 
138  Mass.  86;  Hoit  v.  Berger-Crit- 
tenden  Co.,  81  Minn.  356,  84  N.  W. 
48;  Bush  v.  Davis,  34  Mich.  190; 
Bentley  v.  Davis,  21  Nebr.  685,  33 
N.  W.  473 ;  Ford  v.  Burleigh,  60  N. 
H.  278;  Rogers  v.  Tatum,  25  N.  J.  L. 
281 ;  Hiscock  v.  Harris,  74  N.  Y.  108; 
Osborne  v.  Calvert,  83  N.  Car.  365; 
Gonsales  v.  Deavens,  2  Yeates  (Pa.) 
539;  Green  v.  Franklin,  1  Tex.  497; 
James  v.  Thurston,  1  Cliff.  (U.  S.) 
367,  Fed.  Cas.  No.  7186 ;  Kendrick  v. 
Tarbell,  26  Vt.  416:  Fluharty  v.  Beat- 
ty,  22  W.  Va.  698;  Armstrong  v. 
Armstrong,  1  Leigh  (Va.)  491 ;  Ban- 
croft V.  Grover,  23  Wis.  463,  99  Am. 
Dec.  195. 


'°See  Elliott  Ev.,  §  1655;  Roberts 
V.  Consumers'  Can  Co.,  102  Md.  362, 
62  Atl.  585,  111  Am.  St.  Zll ;  Brush 
V.  Fisher,  70  Mich.  469,  38  N.  W.  446, 
14  Am.  St.  510.  See  also,  Blood  v. 
Shine,  2  Fla.  127;  Merritt  v.  Mer- 
ritt,  11  111.  565;  Garitee  v.  Carter,  16 
Md.  309;  Strong  v.  Strong,  9  Cush. 
(Mass.)  560;  Parsons  v.  Aldrich,  6 
N.  H.  264;  Kaplan  v.  Niagara  F.  Ins. 
Co.,  n  N.  J.  L.  780,  65  Atl.  188;  New 
York  Lumber  &  Woodworking  Co.  v. 
Schnieder,  119  N.  Y.  475,  24  N.  E.  4; 
Carter  v.  Sams,  20  N.  Car.  321 ;  Green 
V.  Franklin,  1  Tex.  497;  Richards  v. 
Smith,  i'i  Utah  8,  91  Pac.  683 ;  Lamp- 
hire  V.  Cowan,  39  Vt.  420;  Richards 
v.  Brockenbrough,  1  Rand.  (Va.) 
449;  Eureka  Pipe  Line  &c.  Co.  v. 
Simms,  62  W.  Va.  628,  59  S.  E.  618. 
See  Barnard  v.  Lancashire  Ins.  Co., 
101  Fed.  36,  41  C.  C.  A.  170 ;  Wood  v. 
Treleven,  74  Wis.  577,  43  N.  W.  488. 

°°King  V.  Fountain  Water  Co.,  75 
Conn.  621,  55  Atl.  10;  Seaton  v.  Ken- 
dall, 61  111.  App.  289,  affg.  171  111. 
410,  49  N.  E.  561 ;  Kanouse  v.  Kan- 
ouse,  36  111.  439;  Williams  v.  War- 
ren, 21  111.  541;  Gordon  v.  Tucker, 
6  Greenl.  (Maine)  247;  Walsh  v. 
Gilmor,  3  Har.  &  J.  (Md.)  383,  6 
Am.  Dec.  502;  Masury  v.  Whiton.  Ill 
N.  Y.  679,  18  N.  E.  638;  McBride  v. 
Hagan,  1  Wend.   (N.  Y.)  326. 

^  Stonehewer  v.  Farrar,  9  Jur.  203 ; 
Gordon  v.  Saxonville  Mills,  14  Allen 
(Mass.)  219. 

""^  Mulligan  v.  Perry,  64  Ga.  567. 
Compare  King  v.  Cook,  T.  U.  P. 
Charlt.  (Ga.)  286,  4  Am.  Dec.  715. 
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is  not  admissible  to  vary  or  control  the  terms  of  an  unambiguous 
written  award,  not  attacked  upon  a  ground  for  which  awards  are 
set  aside. ^^  The  award  itself  is  the  best  evidence  of  its  meaning. 
Nor  is  parol  evidence  admissible  to  explain  the  intention  of  parties 
who  entered  into  a  submission  plain  on  its  face.^* 

But,  in  certain  cases,  it  has  been  held  that  parol  evidence  is 
admissible  to  show  what  took  place  before  the  arbitrators,  and 
where  an  award  is  attacked  on  account  of  extrinsic  matter  which 
would  avoid  it,  the  facts  may  be  shown  by  parol. ^^  Parol  evidence 
is  admissible  to  sustain  the  award  as  to  facts  about  which  it  is  si- 
lent, so  long  as  such  evidence  does  not  contradict  or  vary  its 
terms. ^^  It  is  always  admissible  to  show  the  award  void,  as  by 
showing  that  the  arbitrators  considered  matters  not  submitted,  or 
that  no  final  award  was  made.^'  And  if  it  is  not  certainly  apparent 
from  the  submission  and  award,  parol  evidence  is  permissible  to 
show  what  matters  were  submitted  and  decided.^*  Of  course,  the 


""  Elliott  Evidence,  §  1664;  Scott  v. 
Green,  89  N.  Car.  278 ;  May  v.  Miller, 
59  Vt.  577,  7  Atl.  818;  Kingston  v. 
Kincaid,  1  Wash.  C.  C.  (U.  S.)  448, 
Fed.  Cas.  No.  7821.  See  also,  Collier 
V.  White,  97  Ala.  615,  12  So.  385; 
Mulligan  V.  Perry,  64  Ga.  567; 
Schmidt  V.  Glade,  126  111.  485,  18  N. 
E.  762;  Comer}^  v.  Howard,  81  Maine 
421,  17  Atl.  318;  Evans  v.  Clapp,  123 
Mass.  165,  25  Am.  Rep.  52;  Aldrich 
V.  Jessiman,  8  N.  H.  516;  Doke  v. 
James,  4  N.  Y.  568;  Clark  Millinery 
Co.  V.  Nat.  Union  Fire  Ins.  Co.  (N. 
Car.-),  75  S.  E.  944. 

=^Furber  v.  Chamberlain,  29  N.  H. 
405;  Leslie  v.  Leslie,  50  N.  J.  Eq.  155, 
24  Atl.  1029;  Cobb  v.  Dolphin  Mfg. 
Co.,  108  N.  Y.  463,  IS  N.  E.  438; 
Sessions  v.  Barfield,  2  Bay  (S.  Car.) 
94. 

^Elliott  Evidence,  §  1664;  Bridge- 
port v.  Eisenman,  47  Conn.  34;  Evans 
V.  Clapp,  123  ]Mass.  165,  25  Am.  Rep. 
52. 

^  Riley  V.  Hicks,  81  Ga.  265,  7  S. 
E.  173;  Stojie  v.  Atwood,  28  111.  30; 
Young  v.  Dugan,  1  Greene  (Iowa) 
152;  Porter  v.  Dugat,  12  Mart.  (La.) 
245;  Woodbury  v.  Northy,  3   Maine 


85,  14  Am.  Dec.  214;  Robertson  v. 
McNiel,  12  Wend.  (N.  Y.)  578; 
Schultz  v.  Halsey,  3  Sandf.  (N.  Y.) 
405. 

''Elliott  Evidence,  §  1664;;  Thomp- 
son V.  Blanchard,  2  Iowa  44;  Shulte 
&  Wagner  v.  Hennessy,  40  Iowa  352 ; 
Wyman  v.  Hammond,  55  Maine  534; 
Witz  V.  Tregallas,  82  Md.  351,  33 
Atl.  718;  Strong  v.  Strong,  9  Gush. 
(!\Iass.)  560;  Huntsman  v.  Nichols, 
116  Mass,  521;  Hinkle  v.  Harris,  34 
i\Io.  App.  223  ;  Hall  v.  Vanier,  6  Nebr. 
85;  Dodds  v.  Hakes,  114  N.  Y.  260, 
21  X.  E.  398;  Walker  v.  Walker,  60 
N.  Car.  255. 

"'Bennett  v.  Pierce,  28  Conn.  315; 
Abel  V.  Fitch,  20  Conn.  90;  Stevens 
V.  Gray,  2  Harr.  (Del.)  347;  Riley 
V.  Hicks,  81  Ga.  265,  7  S.  E.  173; 
Dice  V.  Yarnel,  Morr.  (Iowa)  241; 
Shackelford  v,  Purket,  2  A.  K.  Marsh. 
(Ky.)  435,  12  Am.  Dec.  422;  Jackson 
V.  Hoffman,  31  La.  Ann.  97 ;  Ham- 
mond V.  Deehan,  78  Maine  399,  6  Atl. 
3 ;  Evans  v.  Clapp,  123  Mass.  165,  25 
Am.  Rep.  52  Morss  v.  Osborn,  64 
Barb.  (N.  Y.)  543;  Osborne  v.  Cal- 
vert, 86  N.  Car.  170;  Converse  v.  Col- 
ton,  49  Pa.  St.  346. 
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contents  of  an  oral  submission/"  or  oral  award/"  may  be  shown  by 
parol.  Where  a  general  submission  is  held  to  include  only  the  mat- 
ters actually  presented,  it  may  be  shown  by  parol  what  these  mat- 
ters were."^  The  testimony  of  arbitrators  is  admissible  generally, 
where  other  parol  evidence  is  received  as  to  matters  connected 
with  the  arbitration,  except  to  show  fraud  or  misconduct.''^  They 
may  testify  to  sustain  the  award,^"  or  prove  a  mistake,"*  to 
show  the  award  void,"°  or  to  show  what  matters  were  decided."* 
An  arbitrator  may  not  testify  to  his  own  fraud  or  misconduct,"^ 
though  it  is  held  that  one  who  refused  to  join  in  the  award  may 
testify  as  to  the  misconduct  of  others."*  If  the  award  is  proper 
on  its  face,  all  reasonable  presumptions  are  indulged  in  its  favor."° 
The  party  attacking  has  the  burden  of  proof." 


=°  Elliott  Evidence,  §  1664;  Black- 
well  V.  Goss,  116  Mass.  394;  Tucker 
V.  Gordon,  7  How.  (Miss.)  306;  Tor- 
rence  v.  Graham,  18  N.  Car.  284; 
Hall  V.  Mott,  Brayt.  (Vt.)  81. 

=°  Elliott  Evidence,  §  1664;  Cady  v. 
Walker,  62  Mich.  157,  28  N.  W.  805, 
4  Am.  St.  834 ;  Boughton  v.  Seamans, 
9  Hun  (N.  Y.)  392. 

="  Bennett  v.  Pierce,  28  Conn.  315; 
Shackelford  v.  Purket,  2  A.  K.  Marsh. 
(Ky.)  435,  12  Am.  Dec.  422;_Mt.  Des- 
ert V.  Tremont,  75  Maine  252; 
Hodges  v.  Hodges,  5  Mete.  (Mass.) 
205 ;  Cheshire  Bank  v.  Robinson,  2  N. 
H.  126 ;  Walker  v.  Walker,  60  N.  Car. 
255;  Dickerson  v.  Rorke,  30  Pa.  St. 
390.  See  cases  cited  in  note  51, 
§  2977. 

''Spurck  V.  Crook,  19  111.  415; 
Thompson  v.  Blanchard,  2  Iowa  44; 
Evans  v.  Clapp,  123  Mass.  165,  25  Am. 
Rep.  52 ;  Graham  v.  Graham,  9  Pa.  St. 
254,  49  Am.  Dec.  557. 

="  Elliott  Evidence,  §  1664;  Stone 
v.  Atwood,  28  111.  30;  Robinson  v. 
Shanks,  118  Ind.  125,  20  N.  E.  713; 
Young  v.  Dugan,  1  Greene  (Iowa) 
152;  Woodbury  v.  Northy,  3  Maine 
85,  14  Am.  Dec.  214;  Robertson  v. 
McNiel,  12  Wend.  (N.  Y.)  578. 

■"King  V.  Armstrong,  25  Ga.  264; 
Pulliam  V.  Pensoneau,  33  III.  375 ; 
Barrows  v.  Sweet,  143  Mass.  316,  9 
N.  E.  665;  Roop  v.  Brubacker,  1 
Rawle  (Pa.)  304. 

"  Shulte  v.  Hennessy,  40  Iowa  352 ; 
Huntsman  v.  Nichols,  116  Mass.  521; 
Hall  V.  Vanier,  6  Nebr.  85;  Dodds  v. 


Hakes,  114  N.  Y.  260,  21  N.  E.  398. 

""Elhott  Ev.,  §  1664;  Abel  v.  Fitch, 
20  Conn.  90 ;  Stevens  v.  Gray,  2  Har. 
(Del.)  347;  Hammond  v.  Deehan,  78 
Maine  399,  6  Atl.  3 ;  Hale  v.  Huse,  10 
Gray  (Mass.)  99;  New  York  v.  But- 
ler, 1  Barb.  (N.  Y.)  325,  affd.  4  How 
Pr.  (N.  Y.)  446;  Osborne  v.  Calvert, 
83  N.  Car.  365;  Converse  v.  Colton 
49  Pa.  St.  346. 

"'Overby  v.    Thrasher,  47   Ga.    10 
Tucker  v.  Page,  69  111.  179;  Bigelow 
v.    Maynard,   4   Gush.    (Mass.)    317 
Ellison  V.  Weathers,  78  Mo.  115;  Ell- 
maker    v.    Buckley,    16    Serg.    &    R. 
(Pa.)  72. 

^Levine  v.  Lancashire  Ins.  Co.,  66 
Minn.  138,  68  N.  W.  855;  National 
Bank  of  Republic  v.  Darragh,  30  Hun 
(N.  Y.)  29,  affd.  93  N.  Y.  655. 

^  See  Elliott  Evidence,  §  1655 ;  Hall 
V.  Merriraan,  1  Root  (Conn.)  197; 
Haywood  v.  Harmon,  17  111.  477; 
Leonard  v.  Root,  15  Gray  (Mass.) 
553 ;  Brush  v.  Fisher,  70  Mich.  469,  38 
N.  W.  446,  14  Am.  St.  510;  Mosness 
V.  German  American  Ins.  Co.,  50 
Minn.  341,  52  N.  W.  932 ;  Upshaw  v. 
Hargrove,  6  Sm.  &  M.  (Miss.)  286; 
Locke  v.  Filley,  14  Hun  (N.  Y.)  139; 
Reedy  v.  Scott,  23  Wall.  (U.  S.)  352, 
23  L.  ed.  109. 

"Hardin  v.  Almand,  64  Ga,  582; 
Gorham  v.  Millard,  50  Iowa  554 ;  New 
Orleans  Elevator  (jo.  v.  New  Orleans, 
47  La.  Ann.  1351,  17  So.  860;  Witz 
v.  Tregallas,  82  Md.  351,  33  Atl. 
718;  Roberts  v.  Old  Colony  R.  Co.. 
123   Mass.  552;   Brush  v.   Fisher,  70 
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§  2977.  Conclusiveness  of  award  when  unimpeached,  and 
effect  upon  cause  of  action. — The  general  rule  is  that  an 
award  regular  upon  its  face  is  final  and  conclusive  between  the 
parties  when  unimpeached,  and  is  as  binding  upon  them  as  a  judg- 
ment of  a  court  of  last  resort,  being,  in  fact,  an  adjudication  by 
a  court  of  the  parties'  own  choosing,  and  courts  cannot  inquire 
into  it  as  to  whether  rightly  or  wrongly  decided.*^  Statutes  in 
certain  jurisdictions  give  courts  power  to  review  awards  upon 
specified  grounds,  but  the  scope  of  these  statutes  is  not  extended 
beyond  their  plain  meaning/"     In  general,  an  award  merges  and 


Mich.  469,  38  N.  W.  446,  14  Am.  St. 
510;  Birkbeck  v.  Burrows,  2  N.  Y. 
Super.  Ct.  63 ;  Liverpool  &c.  Ins.  Co. 
V.  Goehring,  99  Pa.  St.  13;  Harde- 
man V.  Burge,  10  Yerg.  (Tenn.)  239. 
"  Clerks'  Benev.  Union  v.  Knights 
of  Columbus,  70  S.  Car.  543,  SO  S.  E. 
206;  Graham  v.  Bales  (Tenn.  Ch.), 
45  S.  W.  465 ;  Jones  v.  Frosh,  6  Tex. 
202;  Jensen  v.  Deep  Creek  Farm  & 
Live  Stock  Co.,  27  Utah  66,  74  Pac. 
427;  Learned  v.  Bellows,  8  Vt.  79; 
.Miller  V.  Miller,  99  Va.  125,  il  S.  E. 
792 ;  Skagit  County  v.  Trowbridge, 
25  Wash.  140,  64  Pac.  901 ;  Billmyer 
V.  Hamburg-Bremen  Fire  Ins.  Co.,  57 
W.  Va.  42,  49  S.  E.  901 ;  Eau  Claire 
V.  Eau  Claire  Water  Co.,  137  Wis. 
517,  119  X.  W.  555.  See  also,  Greene 
V.  Darling,  1  Mason  (U.  S.)  201, 
Fed.  Cas.  No.  5765;  Segal  v.  Fred, 
105  Minn.  126,  117  N.  W.  225;  Jen- 
kins V.  Meagher,  46  Miss.  84;  Dav- 
enport V.  Fulkerson,  70  Mo.  417; 
Tynan  v.  Tate,  3  Nebr.  388;  Straw 
V.  Truesdale,  59  N.  H.  109;  Johnson 
V.  Noble,  13  N.  H.  286,  38  Am.  Dec. 
485 ;  Richardson  v.  Lanning,  26  N.  J. 
L.  130;  Sweet  v.  Morrison,  116  N.  Y. 
19,  22  N.  E.  276,  IS  Am.  St.  376; 
Mayberry  v.  Mayberry,  121  N.  Car. 
248,  28  S.  E.  349 ;  Corrigan  v.  Rocke- 
feller, 67  Ohio  St.  354,  66  N.  E.  95; 
Merrick's  Estate,  5  \\'atts.  &  S.  (Pa.) 
9;  Harris  v.  Social  Mfg.  Co.,  8  R.  L 
133,  S  Am.  Rep.  549.  See  Spencer  v. 
Curtis,  57  Ind.  221 ;  Conger  v.  Dean, 
3  Iowa  463,  66  Am.  Dec.  93;  Miller 
v.  Brumbaugh,  7  Kans.  343 ;  Shackel- 
ford v.  Purket,  2  A.  K.  lilarsh.  (Ky.) 
435,  12  Am,  Dec.  422;  Amet  v.  Boyer, 
36  La.  Ann.  266;  In  re  Wallace,  31 
La.  Ann.  335 ;  Deane  v.  Coffin,  17 
Maine  52;   Frison  v.   De   Peififer,   83 


j\Iaine  71,  21  Atl.  746;  Roberts  v. 
Consumers'  Can  Co.,  102  Md.  362,  62 
Atl.  58S,  111  Am.  St.  ill;  Cook  v. 
Gardner,  130  Mass.  313;  Evans  v. 
Clapp,  123  Mass.  165,  25  Am.  Rep. 
52 ;  Beam  v.  Macomber,  ZZ  Mich.  127, 
and  Edmundson  v.  Wilson,  108  Ala. 
118,  19  So.  367;  Wilbourn  v.  Hurt, 
139  Ala.  557,  36  So.  768;  Harris  v. 
Hanie,  Zl  Ark.  348;  Peachy  v. 
Ritchie,  4  Cal.  205;  Fulmore  v.  Mc- 
George,  91  Cal.  611,  28  Pac.  92;  Wil- 
son V.  Wilson,  18  Colo.  615,  34  Pac. 
17S;  Curley  v.  Dean,  4  Conn.  259,  10 
Am.  Dec.  140;  In  re  Curtis,  64  Conn. 
501,  30  Atl.  769,  42  Am.  St.  200; 
Stewart  v.  Grier,  7  Houst.  (Del.) 
378,  Zl  Atl.  328 ;  Sanborn  v.  Maxwell, 
18  App.  Cas,  (D.  C.)  245;  Sheffield 
V.  Clark,  1Z  Ga.  92;  Schmidt  v.  Glade, 
126  111.  485,  18  N.  E.  762.  See  also, 
Hynes  v.  Wright,  62  Conn.  323,  26 
Atl.  642,  36  Am.  St.  344;  In  re  Cur- 
tis, 64  Conn.  501,  30  Atl.  769,  42  Am. 
St.  200;  Williams  v.  Branning  Mfg. 
Co.,  153  N.  Car.  7,  68  S.  E.  902,  138 
Am.  St.  dZl ,  and  see  note  138  Am. 
St.  643,  644;  Hunt  v.  United  States, 
45  Ct.  CI,  (U.  S.)  566;  Bowden  v. 
Crow,  2  Tex.  Civ.  App.  591,  21  S.  W. 
612;  McCord  v.  Flynn,  111  Wis.  78, 
86  N.  W.  668. 

"Edmundson  v.  Wilson,  108  Ala. 
118,  19  So.  367;  Carsley  v.  Lindsay, 
14  Cal.  390;  Stewart  v.  Grier,  7 
Houst.  (Del.)  378,  32  Atl,  328;  An- 
derson V,  Taylor,  41  Ga.  10 ;  Def  ord 
V.  Deford,  116  Ind.  523,  19  N.  E.  530; 
Weir  V.  West,  27  Kans.  650;  Wrig- 
glesworth  v.  Morton,  2  Bibb  (Kv.) 
157;  Amet  v.  Boyer,  36  La.  Ann.  266; 
Brigham  v.  B'urnham,  12  Allen 
(Mass.)  97;  Jenkins  v.  Meager,  46 
Miss.  84:  Bell  v.  Price,  21  N.  J.  L.  32; 
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extinguishes  all  claims  included  in  the  submission,  and  bars  an 
action  on  the  original  demand/^  In  an  action  on  an  award,  mat- 
ters embraced  therein  cannot  be  set  up  in  defense/*  A  parol 
submission  merges  a  cause  of  action  in  an  award  as  completely 
as  a  submission  in  writing.*^  An  award  does  not  merge  and  bar 
any  matters  except  those  included  within  the  scope  of  the  sub- 
mission,*" and  where  a  party  can  show  that  a  matter  was  not 
within  the  submission,  though  existing  at  the  time  of  submission, 
the  award  is  no  bar.*'  Where  merely  the  amount  of  liability  on 
a  mortgage  or  insurance  contract  is  submitted,  the  award  does 
not  bar  a  suit  on  the  original  mortgage  or  policy.*'  Where  the 
submission  is  general,  it  is  held  in  England  and  Canada,*"  and 


Smith  V.  Cutler,  10  Wend.  (N.  Y.) 
589,  25  Am.  Dec.  580. 

"  Callier  v.  Watley,  120  Ala.  38,  23 
So.  796;  Lilley  v.  Tuttle  (Colo.),  117 
Pac.  896;  McClelland  v.  Hammond, 
12  Colo.  App.  82,  54  Pac.  538 ;  Curley 
V.  Dean,  4  Conn.  259,  10  Am.  Dec. 
140;  Rogers  v.  Holden,  13  111.  293; 
Bakes  V.  Bass  Foundry  &  Machine 
Works,  129  Ind.  185,  28  N.  E.  319; 
West  V.  Averill  Grocery  Co.,  109 
Iowa  488,  80  N.  W.  555 ;  Trevis's  Exr. 
V.  Trevis's  Exrs.,  4  T.  B.  Mon.  (Ky.) 
46;  Carter  v.  Shibles,  74  Maine  273; 
Sears  v.  Vincent,  8  Allen  (Mass.) 
507;  Jones  v.  Harris,  58  Miss.  293; 
Searles  v.  Lum,  8i  Mo.  App.  607; 
Bentley  v.  Davis,  21  Nebr.  685,  33  N. 
W.  473;  Burleigh  v.  Ford,  59  N.  H. 
536;  New  York  Lumber  &c.  Co.  v. 
Schnieder,  119  N.  Y.  475,  24  N.  E.  4; 
Muirhead  v.  Kirkpatrick,  2  Pa.  St. 
425 ;  Colcock  v.  Wainwright,  1  Bay. 
(S.  Car.)    114;   Hildebran  v.  Rowan, 

11  Humph.  (Tenn.)  92;  Hall  v.  Mor- 
ris, 30  Tex.  280;  Lunsford  v.  Smith, 

12  Grat.  (Va.)  554;  Preston  v.  Whit- 
comb,  11  Vt.  47;  Tennant  v.  Divine, 
24  W.  Va.  387. 

"  Eaton  V.  Burns,  31  Ind.  390 ;  Garr 
V.  Gomez,  9  Wend.  (N.  Y.)  649; 
Johnson  v.  Worden,  47  Vt.  457;  West 
V.  Averill  Grocery  Co.,  109  Iowa  488, 
80  N.  W.  555. 

« Randall  v.  Glenn,  2  Gill  (Md.) 
430;  Searles  v.  Lum,  81  Mo.  App. 
607;  Jessiman  v.  Haverhill  &c.  Iron 
Manufactory,  1  N.  H.  68;  Armstrong 
V.  Hasten,  11  Johns.  (N.  Y.)  189; 
Aspley  V.  Thomas,  17  Tex.  220. 

"  Callier  v.  Watley,  120  Ala.  38,  23 


So.  796;  Abel  v.  Fitch,  20  Conn.  90; 
Brady  v.  Pryor,  69  Ga.  691;  Wood- 
ward V.  Woodward,  14  111.  370; 
Walsh  v.  Gilmor,  3  Harr.  &  J.  (Md.) 
383,  6  Am.  Dec.  503;  Munn  v.  Reed, 
4  Allen  (Mass.)  431;  Squires  v.  An- 
derson, 54  Mo.  193 ;  Richardson  v. 
Halstead,  44  Nebr.  606,  62  N.  W. 
1077 ;  Furber  v.  Chamberlain,  29  N. 
H.  405.  An  award  is  not  conclusive 
as  to  a  question  submitted  but  not 
decided.  Roanoke  Rapids  Power  Co. 
V.  Roanoke  Navig.  and  Water  Power 
Co.  (N.  Car.),  75  S.  E.  29;  See  v. 
Partridge,  9  N.  Y.  Super.  Ct.  463; 
Roof  V.  Brubacker,  1  Rawle  (Pa.) 
304;  Huckestein  v.  Kaufman,  173  Pa. 
St.  199,  33  Atl.  1028;  Blakely  v.  Fra- 
zier,  11  S.  Car.  122;  Briggs  v.  Brews- 
ter, 23  Vt.  100;  Bierly  v.  Williams,  S 
Leigh  (Va.)  700. 

"Munn  v.  Reed,  4  Allen  (Mass.) 
431 ;  Lee's  Exrx.  v.  Dolan's  Admx., 
39  N.  J.  Eq.  193;  Birkbeck  v.  Bur- 
rows, 2  Hall  (N.  Y.)  51;  Garrow  v. 
Nicolai,  24  Ore.  76,  32  Pac.  1036; 
Connelly  v.  Arnold,  6  Watts  (Pa.) 
312.  See  also,  Buns  v.  Hindman,  7 
Ala.  531 ;  Gardener  v.  Oden,  24  Miss. 
382;  Richardson  v.  Halstead,  44 
Nebr.  606,  62  N.  W.  1077. 

•^  Mortgage  (Collier  v.  White,  97 
Ala.  615,  12  So.  385;  Howett  v.  Moni- 
cal,  25  111.  122)  ;  insurance  poHcy 
(Soars  V.  Home  Ins.  Co.,  140  Mass. 
343,  5  N.  E.  149).  And  where  award 
merely  approve's  terms  of  contract, 
action  may  be  brought  on  the  con- 
tract.  Keeler  v.  Harding,  23  Ark.  697. 

"Smith  V.  Johnson,  IS  East  213; 
Adams  v.  Ham,  5  U.  C.  292. 
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some  American  jurisdictions/"  tliat  all  matters  in  difference  be- 
tween the  parties  are  merged  in  the  award,  whether  or  not 
brought  before  the  arbitrators.  The  rule  followed  in  most  Amer- 
ican jurisdictions  is  that  it  may  be  shown  that  a  matter  within 
the  scope  of  a  general  submission  was  not  considered  by  the  ar- 
bitrators, and  an  action  on  such  matter  is  not  barred  by  the 
award."  An  award  made,  pending  an  action  for  the  same  cause, 
is  a  bar  thereto. '^^  A  void  award  is  no  bar  to  an  action  on  the 
original  demand,^^  as  where  it  is  not  certain  and  final,"  or  all 
the  arbitrators  did  not  join  in  it,^'^  or  the  arbitrators  failed  to 
pass  upon  matters  submitted,"*^  or  gave  a  party  no  opportunity  to 
be  heard,"  or  the  submission  was  invalid.'^*  Where  an  award 
is  set  aside  or  repudiated  by  parties,  they  become  relegated  to  all 
their  former  rights,  and  may  bring  actions  to  enforce  them.'*"  A 
mere  agreement  to  submit  is  not  a  bar  to  an  action  upon  the  mat- 


°''  Mcjimsey  v.  Traverse,  1  Stew. 
(Ala.)  244,  18  Am.  Dec.  43;  Bun- 
nel  V.  Pinto,  2  Conn.  431 ;  Stepp  v. 
Washington  Hall  Co.,  S  Blackf. 
(Ind.)  473;  West  v.  Averill  Grocery 
Co.,  109  Iowa  488,  80  N.  W.  555; 
Evans  v.  McKinsey,  Litt.  Sel.  Cas. 
(Ky.)  262;  Gardener  v.  Oden,  24 
iNliss.  382  (see  this  case  for  discus- 
sion and  review  of  early  authorities 
on  both  sides).  See  also,  Wheeler 
V.  Van  Houten,  12  Johns.  (N.  Y.) 
311  (the  leading  American  case  on 
this  side)  ;  Fidler  v.  Cooper,  19 
Wend.  (N.  Y.)  285;  Kendall  v. 
Stokes,  3  How.  (U.  S.)  87,  11  L.  ed. 
506. 

"^Stephens  v.  Gray,  2  Harr.  (Del.) 
347;  Mt.  Desert  v.  Tremont,  75 
Maine  252;  Evans  v.  Clapp,  123  Mass. 
165,  25  Am.  Rep.  52;  Webster  v.  Lee, 
S  Mass.  334  (the  leading  case  for  this 
view)  ;  King  v.  Savory,  8  Cush. 
(Mass.)  309;  Pearce  v.  Mclntyre,  29 
Mo.  423;  Bentley  v.  Davis,  21  Nebr. 
685,  33  N.  W.  473;  Elliott  v.  Quim- 
by,  13  N.  H.  181;  Lee  v.  Dolan,  39 
N,  J.  Eq.  193,  40  N.  J.  Eq.  338  (see 
Veghte  V.  Hoagland,  29  N.  J.  L.  125)  ; 
Walker  v.  Walker,  60  N.  Car.  255; 
Newman  v.  Wood,  Mart.  &  Y. 
(Tenn.)  190;  Ennos  v.  Pratt,  26 
Vt.  630  (Barker  v.  Belknap's  Estate, 
39  Vt.   168). 


":\IcAlpin  V.  May,  1  Stew.  (Ala.) 
520;  Bowen  v.  Lazalere,  44  Mo.  383; 
Moore  v.  Austin,  85  N.  Car.  179. 

''Logsdon  V.  Roberts,  3  T.  B.  Mon. 
(Ky.)  255;  Cobb  v.  Wood,  32  Maine 
455;  Estes  v.  Mansfield,  6  Allen 
(Mass.)  69;  Smith  v.  Holcomb,  99 
Mass.  552 ;  Morton  v.  Cameron,  3 
Rob.  (N.  Y.)  189;  Moran  v.  Bogert, 
16  Abb.  Pr.  (N.  S.)  (N.  Y.)  303; 
McAllister  v.  McAllister,  10  Heisk. 
(Tenn.)  345;  Cauthorn  v.  Courtney, 
6  Grat.  (Va.)  381;  Turner  v.  Stew- 
art, 51  W.  Va.  503,  41  S.  E.  924. 

"Fletcher  v.  Webster,  5  Allen 
(Mass.)  566;  Smith  v.  Holcomb,  99 
Mass.  552 ;  Cauthorn  v.  Courtney, 
6  Grat.    (Va.)    381. 

"'Bayne  v.  Gaylord,  3  Watts  (Pa.) 
301;  Memphis  &c.  R.  Co.  v.  Pillow, 
9  Heisk.    (Tenn.)    248. 

""Rollins  v.  Townsend,  118  Mass. 
224;  Canfield  v.  Watertown  F.  Ins. 
Co.,  55  Wis.  419,  13  N.  W.  252. 

"Cobb  V.  Wood,  32  Maine  455; 
Moran  v.  Bogert.  3  Hun  (N.  Y.)  603, 
16   Abb.    Pr.    (N.   S.)    (N.   Y.)    303. 

"'Logsdon  V.  Roberts's  Exrs.,  3 
T.  B.  Mon.  (Ky.)  255. 

""Redmond  v.  Bedford,  40  111.  267; 
Burnside  v.  Potts,  23  111.  411;  Bur- 
roughs V.  Thome,  5  N.  J.  L.  895; 
Smith  V.  Cooley,  5  Daly  (N.  Y.)  401; 
Bellows  V.  Ingham,  2  Vt.  575. 
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ters  agreed  to  be  submitted.""  If  the  arbitrators  refuse  to  con- 
sider a  demand  placed  before  them,  the  award  is  no  bar  to  a  suit 
on  such  demand."^  Since  the  presumption  is  that  the  arbitrators 
considered  all  the  matters  presented,  one  who  seeks  to  bring  an  . 
action  upon  a  matter  within  the  submission  must  show  that  they 
did  not  act  upon  it."^  If  there  are  mutual  remedies  upon  an 
award,  it  is  not  necessary  that  it  shall  have  been  performed  by  , 
the  party  relying  upon  it  as  a  defense,  before  setting  it  up  as  a 
bar."^  But  performance  may  be  made  a  condition  precedent  to 
its  use  as  a  defense."*  An  award  itself  cannot  operate  as  a  con- 
veyance of  real  estate,"^  but  it  may  work  an  estoppel  preventing 
a  party  from  claiming  title,""  and  where  the  location  of  boundary 
lines  is  submitted,  the  award  is  conclusive  as  to  the  location."' 
An  award  declaring  the  title  to  land  to  be  in  one  party  may  sup- 
port an  action  in  ejectment,"'  or  be  set  up  as  a  defense  in  such 


""Ross  V.  Nesbit,  72  Gilm.  (111.) 
252;  Cavanaugh  v.  Dooley,  6  Allen 
(Mass.)  66;  Callanan  v.  Pt.  Huron 
&c.  R.  Co.,  61  Mich.  15,  27  N.  W. 
718;  Bowen  v.  Lazalere,  44  Mo.  383. 
See  also,  Harris  v.  Reynolds,  7  Q.  B. 
71,  9  Jur.  808,  14  L.  J.  Q.  B.  241,  53 
E.  C.  L.  n.  See  cases  cited  in  note 
17,  §  2941. 

"'Pritchard  v.  Daly,  12,  111.  523; 
Bixby  V.  Whitney,  5  Greenl.  (Maine) 
192. 

"^Engleman's  Exrs.  v.  Engleman,  1 
Dana    (Ky.)   437. 

""  Burns  v.  Hindman,  7  Ala.  531; 
Merritt  v.  Merritt,  11  111.  565;  Wal- 
ters V.  Hutchins'  Admx.,  29  Ind. 
136;  Groat  v.  Pracht,  31  Kans.  656, 
3  Pac.  274;  Duren  v.  Getchell,  55 
Maine  241 ;  Hamlin  v.  Duke,  28  Mo. 
166;  Jessiman  v.  Haverhill  &  F.  Iron 
Manufactory,  1  N.  H.  68;  Cox  v. 
Jagger,  2  Cow.  (N.  Y.)  638,  14  Am. 
Dec.  522.  See  also,  Adams  v.  Ham, 
5  U.  C.  Q.  B.  292;  Freeman  v.  Ber- 
nard, 1  Salk.  69,  1  Ld.  Raym.  247. 

"Commonwealth  v.  Pejepscut 
Props.,  7  Mass.  399;  Elliott  v.  Quim- 
by.  13  N.  H.  181. 

"Doe  V.  Rosser,  3  East  (Eng.) 
15;  Snedeker  v.  Allen,  2  N.  J.  I.. 
32;  Calhoun's  Lessee  v.  Dunning.  4 
Call.  (Pa.)  120;  1  L.  ed.  (U.  S.) 
767;  Miller  v.  Moore,  7  Serg.  &  R. 
(Pa.)   164. 


"Odura  V.  Rutledge  &c.  R.  Co.,  94 
Ala.  488,  10  So.  222;  Shelton  v.  Al- 
cox,  11  (ionn.  240;  Brown  v.  Wheeler, 
17  Conn.  345,  44  Am.  Dec.  550; 
Shackelford  v.  Purket,  2  A.  K. 
Marsh  (Ky.)  435,  12  Am.  Dec.  422; 
Goodridge  v.  Dustin,  5  Mete.  (Mass.) 
363;  Ford  v.  Burleigh,  60  N.  H. 
278;  Robertson  v.  McNeil,  12  Wend. 
(N.  Y.)  578;  Thompson  v.  Deans, 
6  Jones  Eq.  (N.  Car.)  22;  Dixon's 
Lessee  v.  Morehead,  Add.  (Pa.) 
216;  Garvin  v.  Garvin,  55  S.  Car.  360, 
ZT,  S.  E.  458.  See  also.  Doe  v.  Ross- 
er, 3  East  15. 

"Bell  v.  Casey,  32  Ky.  L.  1180,  108 
S.  W.  261;  Philbrick  v.  Preble,  18 
Maine  255,  36  Am.  Dec.  718;  Good- 
ridge V.  Dustin,  5  Mete.  (Mass.) 
idi;  Searle  v.  Abbe,  13  Gray  (Mass.) 
409;  Jones  v.  Dewey,  17  N.  H.  596; 
Sellick  v.  Addams,  15  Johns.  (N. 
Y.)  197;  Pearson  v.  Barringer,  109 
N.  Car.  398,  13  S.  E.  942;  Davis  v. 
Havard,  15  Serg.  &  R.  (Pa.)  165,  16 
Am.  Dec.  537;  Stewart  v.  Cass,  16 
Vt.  663,  42  Am.  Dec.  534;  Miller  v. 
Miller,  99  Va.  125,  37  S.  E.  792. 

""Doe  v.  Rosser,  3  East  IS;  Doe 
V.  Long,  4  U.  C.  Q.  B.  146;  Shelton 
V.  Alcox,  11  Conn.  240;  Shackelford 
V,  Purket,  2  A.  K.  Marsh.  (Ky.) 
435.  12  Am.  Dec.  422:  Cox  v.  Jagger, 
2  Cow.    (N.  Y.)   638,   14  Am.  Dec. 
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action/"  or  be  proof  of  title  in  an  action  to  quiet  title.'"'  An 
award  as  to  the  title  to  personalty  is  conclusive.'^  An  award  has 
no  binding  effect  upon  strangers  to  the  submission/^  yet  they 
may  ratify  it  and  be  bound/^  and  an  award  binds  privies  to  the 
parties."  An  award  of  itself  is  not  a  lien.'^  But  where  under 
the  statute  judgment  is  entered  upon  an  award,  there  is  a  lien 
similar  to  any  other  judgment  lien.^'^  Whenever  in  subsequent 
litigation  between  the  parties,  the  facts  necessarily  involved  in 
the  arbitration  are  brought  directly  in  issue,  the  award  is  con- 
clusive evidence  as  to  these.''' 


§  2978.  Costs  of  arbitration. — It  is  held  in  England  and 
some  American  jurisdictions  that  arbitrators  have  no  general  power 
to  award  to  one  party  the  costs  of  the  arbitration,  unless  such  power 
is  conferred  by  the  submission  or  by  statute.'*    The   submis- 


522;  Calhoun  v.  Dunning,  4  Dall. 
(Pa.)    120,  1  L.  ed.  767. 

••Moore  v.  Helms,  74  Ala.  368; 
Calhoun's  Lessee  v.  Dunning,  4  Dall. 
(Pa.)    120,   1   L.   ed.    (U.    S.)    767. 

'"Rich  V.  Turnbull,  95  Ga.  752,  22 
S.  E.  581. 

"Clapp  V.  Shepard,  2  Mete. 
(:\Iass.)  127;  Mc Arthur  v.  Oliver,  53 
Mich.  299,  19  N.  W.  5,  8;  Girdler 
V.  Carter,  47  N.  H.  305;  Ford  v. 
Burleigh,  60  N.  H.  278,  62  N.  H. 
388;  Ridgell  v.  Dupree  (Tex.),  85 
S.  W.  1166. 

'"  Chapman  v.  Champion,  2  Day 
(Conn.)  101;  Woody  v.  Pickard,  8 
Blackf.  (Ind.)  55;  Emery  v.  Fowler, 
38  Maine  99;  Brigham  v.  Holmes,  14 
Allen  (Mass.)  184;  Coan  v.  Osgood, 
15  Barb.  (N.  Y.)  583;  Multnomah 
County  V.  Willamette  Towing  Co.,  49 
Ore.  204,  89  Pac.  389;  Kratzer  v. 
Lyon,  5  Pa.  St.  274 ;  Runyon  v.  Ruth- 
erford, 55  W.  Va.  436,  47  S.  E.  ISO. 
See  Todd  v.  Old  Colony  R.  Co.,  3  Al- 
len   (Mass.)    18,  80  Am.  Dec.  49. 

"McGehee  v.  McGehee,  12  Ala. 
83 ;  Johnson  v.  Cochran,  81  Ga.  39,  6 
S.  E.  809,  12  Am.  St.  294;  Russell 
V.  Allard,  18  N.  H.  222;  George  v. 
Johnson,  45  N.  H.  456;  Humphreys 
V.  Gardner,  11  Johns.  (N.  Y.)  61; 
Taylor  v.  Remington,  51  N.  Y.  663, 


"Elliott  Ev.,  §  1668;  Rice  v.  Turn- 
bull,  95  Ga.  752,  22  S.  E.  581 ;  Home 
V.  Hutchins,  71  N.  H.  128,  51  Atl. 
651;  Coan  v.  Osgood,  15  Barb.  (N. 
Y.)  583. 

"Jones  V.  Winans,  20  N.  J.  Eq. 
96. 

"  Miller  V.  Fisk,  47  Ga.  27(X;  Steph- 
en's Appeal,  38  Pa.  St.  9;  Eaton's 
Appeal,  83  Pa.  St.  152.  See  Memphis 
&c.  R,  Co.  V.  Scruggs,  50  Miss.  284, 
for  equitable  lien  created  by  submis- 
sion. 

"  Elliott  Ev.,  §  1668 ;  Whitehead  v. 
Tattersall,  1  Ad.  &  El.  491,  28  E.  C. 
L.  239;  Caldwell  v.  Caldwell,  121 
Ala.  598,  25  So.  825;  Allen-Bradley 
Co.  V.  Anderson  &c.  Dist.  Co.,  16  Ky. 
L.  (abstract)  350;  Prentiss  v.  Wood, 
132  Mass.  486;  Haubrick  v,  Johnston, 
23  ]\Iinn.  237;  Gaylord  v.  Gaylord,  48 
N.  Car.  367 ;  Tennessee  Mfg.  Co.  v. 
Haines,  16  R.  L  204,  14  Atl.  853. 

"Firth  V.  Robinson,  1  Barn.  &  Cr. 
277,  1  L.  J.  K.  B.  (O.  S.)  115,  8  E. 
C.  L.  119;  Dickerson  v.  Tyner,  4 
Blackf.  (Ind.)  253;  Walker  v.  Mer- 
rill, 13  Maine  173;  Vose  v.  How,  13 
Mete.  (Mass.)  243;  Maynard  v.  Fred- 
erick, 7  Cush.  (Mass.)  247;  Griffin 
V.  Hadley,  S3  N.  Car.  82;  Dundon 
V.   Starin,   19  Wis.  261. 
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sion' °  or  statute'"  may  confer  such  power.  In  most  American  ju- 
risdictions, the  rule  holds  that  arbitrators  have  implied  author- 
ity to  award  as  to  costs."  The  general  rule  is  that  if  an 
action  pending  is  submitted  to  arbitrators  for  final  decision, 
the  arbitrators  have  authority  to  award  the  costs  of  the  ac- 
tion up  to  the  submission,  such  being  impliedly  included  in  the 
submission.^^  But  even  where  arbitrators  have  incidental  power 
to  award  costs,  they  have  no  power  unless  specifically  conferred, 
to  award  that  one  party  shall  recover  from  the  other  his  expenses 
incurred,*^  or  attorney's  fees.**  As  a  general  rule,  where  the 
award  of  costs  is  within  the  authority  of  arbitrators,  their  action 
in  making  such  allowance  and  fixing  the  amount  is  discretionary, 
and  will  not  be  reviewed  by  the  courts,*"^  unless  the  statute  per- 
mits.*" Where  an  award  is  under  the  statute,  the  statutory  pro- 
visions must  be  substantially  followed  in  order  to  make  an  award 
of  costs  valid.*^     An  award  of  costs  in  gross  is  sufficiently  cer- 

"  Clement   v.    Comstock,    2    Mich,  veer,  4  Denio    (N.  Y.)   249;   Oakley 

359;  Akely  v.  Akely,  17  How.  Pr.  (N.  v.  Anderson,  93  N.  Car.  108;  Austin 

Y.)  21;  Schneider  v.  New  York  &c.  v.  Snow,  2  Dall.  (U.  S.)  157,  1  L.  ed. 

Gas.   Co.,   98  Pa.   St.   470;   Morrison  329,   1  Yeates    (Pa.)    156.     See  Bird 

V.  Buchanan,  32  Vt.  289.     See  Cones  v.    Routh,   88    Ind.   47;    Hartland   v. 

V.  Vanosdol,  4  Ind.  248.  Henry,  44  Vt.  593. 

"Dickerson    v.    Tyner,    4    Blackf.  ^  Akely  v.  Akely,  17  How.  Pr.  (N. 

(Ind.)   253;  Ratliff  v.  Mann,  5  Iowa  Y.)  21;  Amsterdam  v.  Vanderveer,  4 

423;    Harden   v.    Harden,      11      Gray  Denio  (N.  Y.)  249;  Dundon  v.  Starin, 

(Mass.)  435;  McClure  v.  Shroyer,  13  19  Wis.  261. 

Mo    104  °*  Republic   of    Colombia   v.    Cauca 

''Dudley  V.   Thomas,  23   Cal.   365;  Co.,  106  Fed.  ii7,  affd.  113  Fed.  1020; 

Ailing  V.  Munson,  2  Conn.  691 ;  Stew-  Warner    v.    Collins,    135    Mass.    26; 

art  V.  Grier,  7  Houst.   (Del.)   378,  32  Jones    v.    Carter,    8    Allen    (Mass.) 

Atl.  328;  Wade  v.  Powell,  31  Ga.  1;  431. 

Bird  V.  Routh,  88  Ind.  47;  McClure  »=  Miller  v.  Fisk,  47  Ga.  270;  Dist. 

V.  Shroyer,   13  Mo.   104;  Spofford  v.  Tp.   of   Little   Sioux  v.    Independent 

Spofford,    10   N.    H.   254    (reviewing  Dist.   of   Little   Sioux,  60   Iowa   141, 

cases)  •   New  York  Lumber  &c.   Co.  14   N.   W.  201 ;  Thoseau  v.  Rallies,  5 

V.  Schnieder,  119  N.  Y.  475,  24  N.  E.  Allen    (Mass.)    354;    Nelson   v.   An- 

4-   Oakley  v.   Anderson,  93   N.   Car.  drews,  2  Mass.  164;  Sides  v.  Brend- 

108;  Young  v.  Shook,  4  Rawle  (Pa.)  linger,  14  Nebr.  491,  17  N.  W.  113. 

299;   BoUraan  v.  Bollman,  6  S.  Car.  ™  James  v.    Southern   Lumber   Co., 

29;   Burnell  v.  Everson,  50  Vt.  449;  153  Mass.  361,  26  N.  E.  995. 

Henley  v.   Menefee,   10  W.  Va.  771.  '' Estep  v.  Larsh,  16  Ind.  82;  Har- 

'' Firth  V.  Robinson,  1  Barn.  &  Cr.  rington   v.    Hamblin,    12   Wend.    (N. 

277,  1  L.  J.  K.  B.   (O.  S.)   115,  8  E.  Y.)  212;  Hewitt  v.  Furman,  16  Serg. 

C.  L.  119;   Vose  v.   How,   13   Mete.  &  R.  (Pa.)  135;  Lindenburger  v.  Un- 

(Mass.)   243;   Nelson  v.  Andrews,  2  ruh,  1  Browne  (Pa.)    194. 
Mass.    164;    Amsterdam   v.    Vander- 
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tain  in  the  absence  of  a  requirement  that  the  items  be  set  out 
specifically.^^  An  award  in  a  common-law  arbitration,  which 
does  not  set  out  the  amount  of  costs,  or  make  the  amount  a  sim- 
ple matter  of  computation,  is  void  for  uncertainty.""  But  an 
award  of  court  costs  in  general  terms,  without  fixing  the  amount, 
referring  to  the  taxing  officer  of  the  court  for  amount,  or  with- 
out such  reference,  is  valid.""  It  is  held  that  there  can  be  no  re- 
covery of  costs  by  the  party  in  whose  favor  the  award  was  made 
unless  costs  are  awarded  specifically."^  If  an  award  of  costs, 
invalid  because  made  without  authority,  or  because  of  uncertainty, 
can  be  separated  from  the  rest  of  the  award,  the  remaining  por- 
tions are  held  good."^  Of  course,  if  an  invalid  award  of  costs  is 
inseverable,  the  whole  award  is  bad."'  The  losing  party  can- 
not object  to  an  unauthorized  award  of  costs  against  the  other 
party,"*  and  if  no  objection  to  an  invalid  award  of  costs  is  made 
until  after  judgment  is  rendered,  it  is  held  to  be  waived."^ 

§  2979.  Impeachment  of  award — Grounds. — All  presump- 
tions are  made  in  favor  of  awards,  and  courts  are  reluctant  to  set 
them  aside.""     An  honest  mistake  of  fact  by  arbitrators  as  to 

"Thoreau     v.     Pallies,     5     Allen  Garitee  v.  Carter,  16  Md.  309;  Hub- 

CMass.)   354;  Tallman  v.  Tallraan,  5  bell  v.  Bissell,  2  Allen   (Mass.)    196; 

Cush.  (Mass.)  32S.  Clement   v.    Comstock,   2   Mich.   359; 

"Shurtleff  v.  Parker,  138  Mass.  86;  Chase  v.  Strain,  15.  N.  H.  535;  Am- 

Leominster    v.    Fitchburg    &    W.    R.  sterdam  v.  Vanderveer,  4  Denio   (N. 

Co.,  7  Allen  (Mass.)  38;  School  Dist.  Y.)    249;    Stevens   v.    Brown,   82   N. 

No.    3    V.    Aldrich,    13    N.    H.    139;  Car.   460;    Prouse   v.    Painter,   Tapp. 

Schuyler  v.  Van  Der  Veer,  2  Caines  (Ohio)     52;    Heath    v.    Atkinson,    1 

(N.   Y.)   235.  Browne   (Pa.)   231;   Rixford  v.  Nye, 

"  Landreth  v.   Bass,   12  Iowa  606 ;  20  Vt.  132. 

Brown   v.    Warnock,   5   Dana    (Ky.)  "In  re  Coombs,  4  Exch.  839;  Tur- 

492 ;     Loud     v.     Hobart,     2     Cush.  ner  v.  Burt,  24  N.  Brun.  547 ;  Walker 

(Mass.)    325;   Boughton  v.   Seamans,  v.  Merrill,  13  Maine  173. 

9  Hun  (N.  Y.)  392;  Liverpool  Pack-  "  Gudgell  v.  Pettigrew,  26  111.  305. 

at,  2  Sprague   (U.  S.)   37,  Fed.  Cas.  '"Darst  v.  Collier,  86  111.  96;   Post 

No.  8407;   Macon  v.   Crump,   1   Call.  v.  Sweet,  8  Serg.  &  R.   (Pa.)  391. 

(Va.)  575.   See  cases  cited  in  note  83,  ""Byrd  v.  Odem,  9  Ala.  755;  Proc- 

§  2965.  tor  &  Gamble  Co.  v.  Blakelv  &c.  Co., 

"  Hamilton  v.  Wort,  7  Blackf.  128  Ga.  606,  57  S.  E.  879 ;  tyblewski 
(Ind.)  348;  School  Dist.  No.  3  v.  v.  Svea  Fire  &c.  Co.,  121  111.  App. 
Aldrich,  13  N.  H.  139;  Den  v.  Exton,  528,  220  111.  436,  77  N.  E.  196;  Brown 
4  N.  J.  L.  173;  Harralson  v.  Pleas-  v.  Harness,  11  Ind.  App.  426,  38  N. 
ants,  61  N.  Car.  365 ;  Morrison  v.  E.  1098 ;  McKinney  v.  Western  Stage 
Buchanan,  32  Vt.  289.  See  also,  Co.,  4  Iowa  420;  Edwards  v.  Harts- 
Bellas  V.  Levy,  2  Rawle   (Pa.)  21.  horn,  72  Kans.  19,  82  Pac.  520,  1  L. 

""Cones   v.    Vanosdol,   4   Ind.   248;  R.   A.    (N.   S.)    1050;   Poggenburg  v. 

Brown   v.   Warnock,   5   Dana    (Kv.)  Conniff,   23    Ky.    L.   2463,   67   S.   W. 

492;  Day  v.  Hooper,  51  Maine  178;  845;   Tyler  v.   Tyler,   13   Maine  41; 
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the  effect  or  weight  of  the  evidence,  or  an  honest  mistake  of  judg- 
ment on  their  part,  is  not  a  ground  for  impeachment."  Nor  is 
a  mistake  in  admitting  or  rejecting  evidence  ordinarily  ground 
for  impeachment,"*  unless  it  can  be  shown  that  the  award  would 
have  been  changed  had  the  action  as  to  such  evidence  been  dif- 
ferent.""   But  where  there  is  a  material  mistake  of  fact  apparent 


Bigelow  V.  Newell,  10  Pick.  (Mass.) 
348;  Brush  v.  Fisher,  70  Mich.  469, 
38  N.  W.  446,  14  Am.  St.  510;  Fu- 
dickar  v.  Guardian  Mut.  Life  Ins. 
Co.,  62  N.  Y.  392;  Chester  v.  Mc- 
Intyre,  13  Pa.  Super.  Ct.  545;  Mul- 
der V.  Cravat,  2  Bay  (S.  Car.)  370; 
Eureka  Pipe  Line  Co.  v.  Sirams,  62 
W,  Va.  628,  59  S.  E.  618;  Eau  Claire 
V.  Eau  Claire  Water  Co.,  137  Wis. 
517,  119  N.  W.  555;  Waisner  v.  Wais- 
ner,  15  Wyo.  420,  89  Pac.  580,  123 
Am.  St.  1081.  See  Elliott  Ev.,  §  1655. 
See  cases  cited  in  note  39,  §  2976. 

"  Bumpass  v.  Webb,  4  Port.  (Ala.) 
65,  29  Am.  Dec.  274 ;  Kirten  v.  Spears, 
44  Ark.  166;  Carsley  v.  Lindsay,  14 
Cal.  390;  Wilson  v.  Wilson,  18  Colo. 
615,  34  Pac.  175;  Curley  v.  Dean,  4 
Conn.  259,  10  Am.  Dec.  140;  Hall 
V.  Norwalk  Fire  Ins.  Co.,  57  Conn. 
105,  17  Atl.  356;  Stewart  v.  Grier,  7 
Houst.  (Del.)  378,  32  Atl.  328;  Lester 
V.  Callaway,  li  Ga.  730;  White  Star 
Mining  Co.  v.  Hultberg,  220  111.  601, 
n  N.  E.  327;  Moore  v.  Barnett,  17 
Ind.  349;  Thornton  v.  McCormick,  75 
Iowa  285,  Z9  N.  W.  502;  Russell  v. 
Seery,  52  Kans.  736,  35  Pac.  812; 
Rudd  V.  Jones,  4  Dana  (Ky.)  229; 
Amet  V.  Boyer,  36  La.  Ann.  266; 
Whitmore  v.  Le  Ballistier,  35  Maine 
488;  Cromwell  v.  Owings,  6  Har.  & 
J.  (Md.)  10;  Davis  v.,  Henry,  121 
Mass.  150 ;  Brush  v.  Fisher,  70  Mich. 
469,  38  N.  W.  446,  14  Am.  St.  510; 
Goddard  v.  King,  40  Minn.  164,  41  N. 
W.  659 ;  Jenkins  v.  Meagher,  46  Miss. 
84 ;  Valle  v.  North  Missouri  R.  Co.,  37 
Mo.  445;  Piersons  v.  Hobbes,  33  N. 
H.  27 ;  Booye  v.  Muth,  69  N.  J.  L.  266, 
55  Atl.  287;  Masury  v.  Whiton,  111 
N.  Y.  679,  18  N,  E.  638;  Smith  v. 
Cutler.  10  Wend.  (N.  Y.)  589,  25  Am. 
Dec.  580;  Pierce  v.  Perkins,  17  N. 
Car.  250 ;  Caldwell  v.  Brooks  Elevator 
Co.,  10  N.  Dak.  575,  88  N,  W.  700; 
Speer  v.  Bidwell,  44  Pa.  St.  23; 
M'Calmont    v.    Whitaker,    3    Rawle 


(Pa.)  84,  23  Am.  Dec.  102;  Harris  v. 
Social  Mfg.  Co.,  8  R.  I.  133,  5  Am. 
Rep.  549;  Rounds  v.  Aiken  Mfg. 
Co.,  58  S.  Car.  299,  36  S.  E.  714; 
Bowden  v.  Crow,  2  Tex.  Civ.  App. 
591,  21  S.  W.  612;  Morse  v.  Bishop, 
55  Vt.  231;  Ross  v.  Overton,  3  Call 
(Va.)  309,  2  Am.  Dec.  552;  Tennant 
v.  Divine,  24  W.  Va.  387 ;  Snohomish 
County  School  Dist.  No.  5  v.  Sage,  13 
Wash.  352,  43  Pac.  341;  Consoli- 
dated Water  Power  Co.  v.  Nash,  109 
Wis.  490,  85  N.  W.  485.  See  also, 
Hartford  F.  Ins.  Co.  v.  Bonner  Mer- 
cantile Co.,  44  Fed.  151,  11  L.  R.  A. 
623  and  note,  affd.  56  Fed.  378,  S  C. 
C.  A.  524.  And  see  Knox  v.  Sym- 
monds,  1  Ves.  Jr.  369,  3  Bro.  Ch. 
358;  Baggalay  v.  Borthwick,  10  C.  B. 
(N.  S.)  61,  100  E.  C.  L.  61,  30  L.  J. 
C.  P.  342.  See  Shawhan  v.  Baker 
(Mo.),  150  S.  W.  1096. 

»» Harding  v.  Wallace,  8  B.  Mon. 
(Ky.)  536;  Sanborn  v.  Paul,  60 
Maine  325;  Fuller  v.  Wheelock,  10 
Pick.  (Mass.)  135;  Vaughn  v.  Gra- 
ham, 11  Mo.  575;  Johnson  v.  Noble, 
13  N.  H.  286,  38  Am.  Dec.  485; 
Hartshorne  v.  Cuttrell,  2  N.  J.  Eq. 
297;  Viele  v.  Troy  &  B.  R.  Co.,  21 
Barb.  (N.  Y.)  381,  af?d.  20  N.  Y.  184; 
Hollingsworth  v.  Leiper,  1  Dall. 
(Pa.)  161,  1  L.  ed.  82;  Mulder  v. 
Cravat,  2  Bay  (S.  Car.)  370;  Sabin 
v.  Angell,  44  Vt.  523.  See  also.  Fer- 
ryman v.  Steggall,  9  Bing.  679,  2 
Dowl.  P.  C.  726,  2  L.  J.  C.  P.  115,  3 
Moore  &  S.  93,  23  E.  C.  L.  757.  Beall 
V.  Board  of  Trade,  164  Mo.  App.  186, 
148  S.  W.  386. 

"Lester  v.  Callaway,  73  Ga.  730; 
Sanborn  v.  Paul,  60  Maine  325 ;  Ray- 
mond v.  Farmers'  Mut.  F.  Ins.  Co.  of 
Mecosta,  114  Mich.  386,  72  N.  W. 
254;  Chesley  v.  Chesley,  10  N.  H. 
327;  Fudickar  v.  Guardian  Mut.  L. 
Ins.  Co..  62  N.  Y.  392;  Bassett  v. 
Cunningham,  9  Grat.  (Va.)  684. 
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on  the  face,  of  the  award/  or  an  extrinsic  showing  that  the  arbi- 
trators were  so  misled  or  deceived  that  they  did  not  apply  the 
rules  of  decision  they  intended  to  apply,  and  reached  a  result  they 
did  not  intend,^  then  the  court  will  relieve  from  such  mistake. 
But  the  mistake  must  be  one  plain  and  palpable,  and  such  that 
it  appears  the  arbitrators  must  have  otherwise  decided  but  for 
the  mistake;'  for  example,  an  obvious  miscalculation  of  amount 
is  such  a  mistake.*  In  general,  arbitrators  are  not  required  to 
follow  strict  rules  of  law,  but  may  decide  as  they  think  just.' 
So,  generally,  an  award  is  not  set  aside  because  the  arbitrators 
mistook  the  law."  But  where  an  arbitrator  is  required  by  the  sub- 


'  Tyson  v.  Wells,  2  Cal.  122 ;  Ward 
V.  Rhodes,  14  Ky.  L.  (abstract)  80; 
Witz  V.  Tregallas,  82  Md.  351,  33 
Atl.  718;  Boston  Water  Power  Co.  v. 
Gray,  6  Mete.  (Mass.)  131;  Cochran 
V.  Bartle,  91  Mo.  636,  3  S.  W.  854; 
Bissell  V.  Morgan,  56  Barb.  (N.  Y.) 
369;  Cornogg  v.  Abraham,  1  Yeates 
(Pa.)  84;  Pleasants  v.  Ross,  1  Wash. 
(Va.)  156,  1  Am.  Dec.  449.  See  also, 
Hagger  v.  Baker,  2  Dowl.  &  L.  856, 
14  L.  J.  Exch.  227,  14  M.  &  W.  9; 
Kleine  v.  Catara,  2  Gall.  (U.  S.)  61, 
Fed.  Cas.  No.  7869. 

^  Allen  V.  Ranney,  1  Conn.  569; 
Thrasher  v.  Overby,  51  Ga.  91 ;  Pul- 
liam  V.  Pensoneau,  33  111.  375 ;  Gor- 
ham  V.  Milliard,  50  Iowa  554;  Davis 
V.  Henry,  121  Mass.  150;  Barrows  v. 
Sweet,  143  Mass.  316,  9  N.  E.  665; 
Bean  v.  Wendell,  20  N.  H.  213;  De 
Castro  V.  Brett,  56  How.  Pr.  (N.  Y.) 
484;  Sweet  v.  Morrison,  116  N.  Y. 
19,  22  N.  E.  276,  15  Am.  St.  376; 
Bell  V.  Price,  22  N.  J.  L.  578; 
Swasev  V.  Laycock,  1  Handy  (Ohio) 
334,  12  Ohio  Dec.  170;  Newton  v. 
Grambo,  1  Browne  (Pa.)  235;  Cham- 
bers V.  Chambers  &c.  Glass  Co.,  185 
Pa.  St.  315,  7  Atl,  910;  American 
Screw  Co.  v.  Sheldon,  12  R.  I.  324; 
Aiken  v.  Bolan,  1  Brev.  (S.  Car.) 
239,  2  Am.  Dec.  660 ;  Conger  v.  James, 
2  Swan  (Tenn.)  213;  Kleine  v.  Ca- 
tara, 2  Gall.  (U.  S.)  61,  14  Fed.  Cas. 
7869. 

'Sweet  V.  Morrison,  116  N.  Y,  19, 
22  N.  E.  276,  15  Am.  St.  376,  affd.  24 
N.  E.  1097.  See  also,  Tomlinson  v. 
Hardwick,  41  Ga.  547;  Eisenmeyer 
V.  Sauter,  T7  111.  515 ;  Ward  v.  Ameri- 
can   Bank,    7    Mete.     (Mass.)     486; 


Brown  v.  Bellows,  4  Pick.  (Mass.) 
179;  Buys  v.  Eberhardt,  3  Mich.  524; 
Perkins  v.  Giles,  50  N.  Y.  228;  Bouck 
V.  Wilber,  4  Johns.  Ch.  (N.  Y.) 
405;  Govett  v.  Reed,  4  Yeates  (Pa.) 
456;  American  Screw  Co.  v.  Sheldon, 
12  R.  I.  324;  Sumpter  v.  Murrell,  2 
Bay  (S.  Car.)  450;  ?\Ioore  v.  Jones, 
(Tex.  Civ.  App.),  25  S.  W.  987;  Con- 
sol.  Water  Power  Co.  v.  Nash,  109 
Wis.  490,  85  N.  W.  485.  See  In  re 
Hall,  10  L.  J.  C.  P.  210,  2  M.  &  G. 
847,  40  E.  C.  L.  886 ;  Frick  v.  Chris- 
tian,  1   Fed.  250. 

'Thrasher  v.  Overby,  51  Ga.  91; 
Algona  Dist.  Tp.  v.  Lotts  Creek 
Dist.  Tp.,  54  Iowa  286,  6  N.  W.  295 ; 
Taylor  v.  Brown,  4  Kv.  L.  628; 
Carter  v.  Carter,  109  Mass.  306; 
Alitchell  V.  Curran,  1  3.Io.  App.  453 ; 
Newland  &  Douglass,  2  Johns.  (N. 
Y.)   62.  ^ 

°  McKinnis  v.  Freeman,  38  Iowa 
364;  Canty  v.  Beal,  17  La.  282;  Tyler 
V.  Dver,  13  Maine  41 ;  Johnson  v. 
Noble,  13  N.  H.  286,  38  Am.  Dec. 
485;  Leslie  v.  Leshe,  50  N.  J.  Eq. 
103,  24  Atl,  319 :  Mitchell  v.  Bush,  7 
Cow.  (N.  Y.)  185  :  Henry  v.  Hilliard, 
120  N.  Car.  479,  27  S.  E.  130 ;  Smith 
V.  Wilkinsburg,  172  Pa.  St.  121,  33 
Atl.  371;  Mulder  v.  Cravat,  2  Bay 
(S.  Car.)  370;  Jocelyn  v.  Donnei, 
Peck  (Tenn.)  274,  14  Am.  Dec.  753; 
Remelee  v.  Hall,  31  Vt.  582,  76  Am. 
Dec.   140. 

'Bumpass  v.  Webb,  4  Port.  (Ala.) 
65,  29  Am.  Dec.  274;  Kirten  v.  Spears, 
44  Ark.  166;  Hall  v.  Norwalk  Fire 
Ins.  Co.,  57  Conn.  105,  17  Atl.  356; 
Forbes  v.  Turner,  54  Ga.  252;  Sherfy 
V.    Graham,    72    111.    158;    Conrad    v. 
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mission  or  statute  to  follow  the  law,  a  clearly  mistaken  construc- 
tion of  the  law  will  cause  the  award  to  be  set  aside.^  It  is  also  held 
that  if  the  arbitrators  intended  to  decide  according  to  law,  but 
misconstrued  or  mistook  it,  the  award  will  be  set  aside  as  not 
expressing  their  intent.^  An  award  procured  by  fraud,  undue 
influence,  or  other  unfair  means  used  by  a  party  to  the  arbitra- 
tion, will  be  set  aside."  Fraud,  misconduct,  bad  faith,  or  corrup- 
tion on  the  part  of  the  arbitrators  is  ground  for  setting  aside  an 

Johnson,  20  Ind.  421;  McKinnis  v. 
Freeman,  38  Iowa  364;  Curd  v.  Wal- 
lace, 7  Dana  (Ky.)  190,  32  Am. 
Dec.  85;  Amet  v.  Boyer,  36  La.  Ann. 
266;  Walker  v.  Sanborn,  8  Greenl. 
(A'laine)  288;  Gardner  v.  Boston,  120 
Mass.  266;  Brush  v.  Fisher,  70  Mich. 
469,  38  N.  W.  446,  14  Am.  St.  SIO; 
Goddard  v.  King,  40  Minn.  164,  41 
N.  W.  659;  Memphis  &c.  R.  Co.  v. 
Scruggs,  SO  Miss.  284;  Reily  v.  Rus- 
sell, 34  Mo.  524;  Fudickar  v.  Guar- 
dian Mut.  Life  Ins.  Co.,  62  N.  Y. 
392;  Sanborn  v.  Murphy,  SO  N.  H. 
65;  Patton  v.  Garrett,  116  N.  Car. 
847,  21  S.  E.  679;  Speer  v.  Bidwell, 
44  Pa.  St.  23 ;  Orrasby  v.  Bakewell,  7 
Ohio  98,  pt.  1 ;  Harris  v.  Social  Mfg. 
Co.,  8  R.  I.  133,  5  Am.  Rep.  549;  BoU- 
mann  v.  Bollmann,  6  S.  Car.  29; 
Nance's  Lessee  v.  Thompson,  1  Sneed 
(Tenn.)  321;  Moore  v.  Jones  (Tex.), 
25  S.  W.  987;  Baggalay  v.  Bosthwick, 
10  C.  B.  (N.  S.)  61,  100  E.  C.  L. 
61,  30  L.  J.  C.  P.  342;  Kleine  v. 
Catara,  2  Gall.  (U.  S.)  61,  Fed.  Cas. 
No.  7869;  Cutting  v.  Stone,  23  Vt. 
571 ;  Hollingsworth  v.  Lupton,  4 
Munf.  (Va.)  114;  Mathews  v.  Mill- 
er, 25  W.  Va.  817;  Bartlett  v.  L. 
Bartlett  &c.  Co.,  116  Wis.  4S0,  93  N. 
W.  473.  See,  Shawhan  v.  Baker 
(Mo.),  ISO  S.  W.  1096. 

'Hall  V.  Norwalk  F.  Ins.  Co.,  57 
Conn.  105,  17  Atl.  356;  Estes  v. 
Mansfield,  6  Allen  (Mass.)  69; 
Mickles  v.  Thayer,  14  Allen  (Mass.) 
114;  Sanborn  v.  Murphy,  50  N.  H. 
65;  Galbraith  v.  Lunsford,  87  Tenn. 
89,  9  S.  W.  365,  1  L.  R.  A.  522; 
Snohomish  County  School  Dist.  No. 
5  V.  Sage,  13  Wash.  352,  43  Pac.  341. 

'McRae  v.  Buck,  2  Stew.  &  P. 
(Ala.)  155;  Muldrow  v.  Norris,  2 
Cal.  74,  56  Am.  Dec.  313 ;  South  Car- 
olina R.  Co.  V.  Moore,  28  Ga.  398,  73 
Am.  Dec.  778;  Crabtree  v.  Green,  8 


Ga.  8;  White  Star  Min.  Co.  v.  Hult- 
berg,  220  111.  610,  11  N.  E.  153; 
Curd  V.  Wallace,  7  Dana  (Ky.)  190, 
32  Am.  Dec.  85;  Heuitt  v.  State,  6 
Har.  &  J.  (Md.)  95,  14  Am.  Dec. 
259;  Knight  v.  Wilder,  2  Cush. 
(Mass.)  199,  48  Am.  Dec.  660; 
Vaughn  v.  Graham,  11  Mo.  575; 
Johnson  v.  Noble,  13  N.  H.  286,  38 
Am.  Dec.  485 ;  Ruckman  v.  Ransom, 
23  N.  J.  Eq.  118;  Fudickar  v.  Guar- 
dian ^lut.  Life  Ins.  Co.,  62  N.  Y. 
392;  Leach  v.  Harris,  69  N.  Car.  532; 
Murray  v.  Henrie,  11  Pa.  St.  412; 
State  V.  Ward,  9  Heisk.  (Tenn.) 
100;  United  States  v.  Ames,  1 
Woodb.  &  M.  (U.  S.)  76,  Fed.  Cas. 
14441;  Smith  v.  Sprague,  40  Vt. 
43 ;  Willoughby  v.  Thomas,  24  Grat. 
(Va.)  521;  Mathews  v.  Miller,  25 
W.  Va.  817. 

°  But  it  is  held  equity  will  not  set 
aside  an  award  on  the  ground  of  per- 
jury in  obtaining  it.  French  v.  Ray- 
mond, 82  Vt.  156,  72  Atl.  324,  137 
Am.  St.  994;  Waisner  v.  Waisner,  IS 
Wyo.  420,  89  Pac.  580,  123  Am.  St. 
1081.  See  also.  Chambers  v.  Crook, 
42  Ala.  171,  94  Am.  Dec.  637;  Brown 
V.  Green,  7  Conn.  536;  Wilkins  v. 
Van  Winkle,  78  Ga.  557,  3  S.  E.  761 ; 
Catlett  V.  Dougherty,  114  111.  568,  2 
N.  E.  669;  Robinson  v.  Shanks,  118 
Ind.  125,  20  N.  E.  713;  Conger  v. 
Dean,  3  Iowa  463,  6^  Am.  Dec.  93; 
Strong  V.  Strong,  9  Cush.  (Mass.) 
560;  Beam  v.  Macomber,  Zi  Mich. 
127;  Valle  v.  North  Missouri  R.  Co., 
Zl  Mo.  445;  Craft  v.  Thompson,  51 
N.  H.  536;  Herndon  v.  Imperial  F. 
Ins.  Co.,  110  N.  Car.  279,  14  S.  E. 
742;  Conway  v.  Duncan,  28  Ohio  St. 
102;  Phila.  F.  Asso.  v.  Allesina,  49 
Ore.  316,  89  Pac.  960;  Brandon  v. 
Forest,  59  Pa.  St.  187;  Brown  v. 
Harklerode,  7  Humph.  (Tenn.)  19; 
Aycock   V.   Doty,    1    Tex.    App.    Civ. 
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award.^"  Partiality  or  bias  of  the  arbitrators  toward  one  party 
is  a  ground  for  setting  aside  an  award/^  so  an  award  may  on  its 
face  so  favor  one  party  that  it  will  be  set  aside/^  For  slight 
irregularities,  the  arbitrators  using  good  faith,  and  no  harm  being 
done  to  the  parties,  an  award  will  not  be  set  aside.^'  But  certain 
irregularities  are  held  to  be  misconduct,  such  as  failure  to  give 
notice  of  meetings  to  parties,^*  refusal  to  hear  competent  evi- 


Cas.,  §  221;  Cox  v.  Fay,  54  Vt.  446; 
Fluharty  v.  Beatty,  22  W.  Va.  698. 

"McFarland  v.  Mathis,  10  Ark. 
560;  Meredith  v.  Sanborn,  5  Har. 
(Del.)  249;  Jackson  v.  Roane,  90  Ga. 
669,  16  S.  E.  650,  35  Am.  St.  238; 
Moshier  v.  Shear,  102  111.  169,  40 
Am.  Rep.  573;  Milner  v.  Noel,  43 
Ind.  324;  Sullivan  v.  Frink,  3  Iowa 
66;  Galbreath's  Adrar.  v.  Galbreath,  10 
Ky.  L.  935 ;  Dreyfous  v.  Hart,  36  La. 
Ann.  929;  McKinney  v.  Page,  32 
Maine  513;  Wilson  v.  Boor,  40  Md. 
483;  Hills  v.  Home  Ins.  Co.,  129 
Mass.  345;  Hewitt  v.  Reed  City,  124 
Mich.  6,  82  N.  W.  616,  50  L.  R.  A. 
128;  Dewey  v.  Leonard,  14  Gil. 
(Minn.)  120;  Hyeronimus  v.  Al- 
lison, 52  Mo.  102;  Rand  v.  Reding- 
ton,  13  N.  H.  72,  38  Am.  Dec.  475; 
Veghte  V.  Hoagland,  10  N.  J.  Eq. 
45;  Halstead  v.  Seaman,  82  N.  Y. 
27,  yi  Am.  Rep.  536 ;  Perry  v.  Green- 
wich Ins.  Co.,  137  N.  Car.  402,  49 
S.  E.  889;  Speer  v.  Bidwell,  44  Pa. 
St.  23;  Frederic  v.  Margwarth,  200 
Pa.  St.  156,  49  Atl.  881 ;  David  Har- 
lev  Co.  V.  Barnefield,  22  R.  I.  267,  47 
Atl.  544;  Shinnie  v.  Coil,  1  McCord 
Eq.  (S.  Car.)  478;  Aycock  v.  Doty, 
1  Tex.  App.  Civ.  Cas..  §  221 ;  Wood- 
worth  V.  McGovern,  52  Vt.  318;  Ship- 
man  v.  Fletcher,  82  Va.  601;  Mc- 
Donald V.  Lewis,  18  Wash.  300,  51 
Pac.  387;  Fluharty  v.  Beatty,  22  W. 
Va.  698;  Donaldson  v.  Buhlman,  134 
Wis.  117,  113  N.  W.  638,  114  N.  W. 
"431.  See  also.  In  re  Curtis,  64  Conn. 
501,  30  Atl.  769,  42  Am.  St.  200;  Hart- 
ford F.  Ins.  Co.  V.  Bonner  Mercan- 
tile Co.,  44  Fed.  151,  11  L.  R.  A. 
623 ;  Edwards  v.  Hartshorn,  72  Kans. 
19,  82  Pac.  520,  1  L.  R.  A.  (N.  S.) 
1050  and  note;  Brush  v.  Fisher,  70 
Mich.  469,  38  N.  W.  446,  14  Am.  St. 
510;  Vega  Stmship.  Co.  v.  Consoli- 
dated   Elevator    Co.,    75    Minn.    208, 


n  N.  W.  973,  43  L.  R.  A.  843,  74  Am. 
St.  484 ;  Corey  Coal  Co.  v.  New  York 
&c.  Coal  Co.,  231  Pa.  24,  79  Atl. 
812.  See,  Shawhan  v.  Baker  (Mo.), 
150  S.  W.  1096. 

"^Strong  v.  Beroujon,  18  Ala.  168; 
Orme  v.  Burney,  95  Ga.  418,  22  S.  E. 
diZ;  Russell  v.  Smith,  87  Ind.  457; 
Downey  v.  Atchison  T.  &  S.  F.  R. 
Co.,  60  Kans.  499,  57  Pac.  101 ;  Stin- 
son  v.  Davis,  20  Ky.  L.  1942,  SO  S. 
W.  550;  Strong  v.  Strong,  12  Gush. 
(Mass.)  135;  Hyeronimus  v.  Allison, 
52  Wo.  102;  Craft  v.  Thompson,  51 
N.  H.  536;  Smith  v.  Cooley,  5  Daly 
(N.  Y.)  401;  Cothran  v.  Knox,  13 
S.  Car.  496 ;  Stephenson  v.  Oatman, 
3  Lea  (Tenn.)  462;  Taber  v.  Jenny, 
1  Sprague  (U.  S.)  315;  Fed.  Cas. 
13720;  Woodworth  v.  McGovern,  52 
Vt.  318;  Wheeling  Gas  Co.  v.  Wheel- 
ing, 5  W.  Va.   448. 

•^Bumpass  v.  Webb,  4  Port.  (Ala.) 
65,  29  Am.  Dec.  274;  Baker  v.  Crock- 
ett, Hardin  (Ky.)  (2d  ed.)  396;  Rand 
V.  Redington,  13  N.  H.  72,  38  Am. 
Dec.  475;  Smith  v.  Cooley,  5  Daly  (N. 
Y.)  401 ;  Perry  v.  Greenwich  Ins.  Co., 
137  N.  Car.  402.  49  S.  E.  889. 

"Seaton  v.  Kendall,  171  111.  410, 
49  N.  E.  561 ;  Flatter  v.  McDermitt, 
25  Ind.  326;  Bryant  v.  Levy,  52  La. 
Ann.  1649,  28  So.  191;  Stewart  v. 
Waldron,  41  Maine  486;  Witz  v. 
Tregallas,  82  Md.  351,  ii  Atl.  718; 
Brown  v.  Bellows,  4  Pick.  (Mass.) 
179;  Jenkins  v.  Meagher,  46  Miss. 
84;  Neely  v.  Buford,  65  Mo.  448; 
Plummer  v.  Sanders,  55  N.  H.  23; 
Hart  V.  Kennedy,  47  N.  J.  Eq.  51, 
20  Atl.  29 ;  Herrick  v.  Blair,  1  Tohns. 
Ch.  (N.  Y.)  101 ;  Cutting  v.  Carter, 
29  Vt.  72;  Miller  v.  Miller,  99  Va. 
125,  37  S.  E.  792. 

"  See  §  2957,  and  cases  cited  in 
note  3. 
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dence/^  or  the  hearing  of  evidence  in  absence  of  a  party  without 
his  consent,"  and  the  Hke.  Usually,  in  the  absence  of  fraud  or 
misconduct  of  the  parties  or  the  arbitrators,  the  discovery  of  new 
evidence  is  not  ground  to  set  aside  the  award,"  especially  if  due 
diligence  was  not  used  to  produce  such  evidence  at  the  former 
hearing.^*  Where  the  subject-matter  of  the  award  is  illegal,  the 
award  itself  is  illegal  and  unenforcible.^^  The  right, to  impeach 
or  attack  an  award  may  be  waived.^"  Laches  may  be  interposed 
as  a  defense  to  a  suit  to  set  aside  an  award.^"- 

§  2980.  Impeachment  of  award — Method. — In  any  action 
on  an  award,  a  defense  apparent  on  its  face  may  be  set  up.^^  At 
common  law,  an  award  not  void  could  not  be  set  aside  by  extrinsic 
proof  of  fraud,  mistake,  partiality,  or  the  like.'^    Under  statutes 


^^  See  §  29SS  and  cases  cited  under 
note  92.  Cohn  v.  Wemme,  47  Ore. 
146,  81  Pac.  981,  8  Am.  &  Eng.  Ann. 
Cas.  509  and  note. 

"Jackson  v.  Roane,  90  Ga.  669,  16 
S.  E.  650,  35  Am.  St.  238.  See  §  2958 
and  cases  cited  in  notes  35  and  36. 

"  Allen  V.  Ranney,  1  Conn.  569 ; 
Sanborn  v.  Davis,  5  N.  H.  389; 
Williams  V.  Danziger,  91  Pa.  St.  232. 

"Eardley  v.  Otley,  2  Chit.  42,  18 
E.  C.  L.  493;  Dulin  v.  Caldwell,  29 
Ga.  362;  Elliott  v.  Adams,  8  Blaclcf. 
(Ind.)  103;  Coolv's  Exr.  v.  McRob- 
ert's  Admr.,  5  Ky.  L.  (abstract) 
764;  Todd  v.  Barlow,  2  Johns  Ch.  (N. 
Y.)  551;  Aubel  v.  Ealer,  2  Bing. 
(Pa.)  582  note. 

"  Singleton  v.  Benton,  114  Ga.  548, 
40  S.  E.  811,  58  L.  R.  A.  181;  Har- 
rington V.  Brown,  9  Allen  (Mass.) 
S79;  Hall  v.  Kimmer,  61  Mich.  269, 
28  N.  W.  96,  1  Am.  St.  575 ;  Lum  v. 
Fauntleroy,  80  Miss.  757,  32  So.  290, 
92  Am.  St.  620;  Maybin  v.  Coulon, 
4  Dall.  (U.  S.)  298,  1  L.  ed.  841 ;  Fain 
V.   Headerick,   4   Cold.    (Tenn.)    327. 

="  Dunham  Lumber  Co.  v.  Holt, 
124  Ala.  181,  27  So.  556,  123  Ala. 
336,  26  So.  663 ;  Fox  v.  Hazelton,  10 
Pick.  (Mass.)  275;  Bradstreet  v. 
Pross,  90  Ohio  Dec.  (reprint)  154,  11 
Wkly.  L.  Bui.  117,  15  Cine.  L.  Bui. 
397.  17  Cine.  L.  Bui.  139;  Cuncle  v. 
Dripps,  3  Pen.  &  W.  (Pa.)  291,  23 
Am.  Dee.  84;  Williams  v.  Danziger, 
91  Pa.  St.  232;  Waisner  v,  Waisner, 
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15  Wyo.  420,  89  Pac.  580,  123  Am. 
St.  1081. 

''^Willingham  v.  Harrell,  36  Ala. 
583 ;  Beesen  v.  Elliott,  1  Del.  Ch.  368 ; 
Hite  V.  Hote,  1  B.  Mon.  (Ky.)  177; 
Eddy's  Exr.  v.  Northup,  15  Ky.  L. 
434,  23  S.  W.  353 ;  Plymouth  v.  Rus- 
sell Mills,  7  Allen  (Mass.)  438; 
George  v.  Johnson,  45  N.  H.  456; 
Bispham  v.  Price,  15  How.  (U.  S.) 
162,  14  L.  ed.  644;  Head  v.  Muir,  3 
Rand.   (Va.)    122. 

■'^  Elliott  Ev.,  §  1665;  Wilkes  v. 
Cotter,  28  Ark.  519;  Clark  v.  Goit, 
1  Kans.  App.  345,  41  Pac.  214;  Bean 
V.  Farnam,  6  Pick.  (Mass.)  269; 
Truesdale  v.  Straw,  58  N.  H.  207; 
Ruckman  v.  Ransom,  35  N.  J.  L. 
565;  Owen  v.  Boerum,  23  Barb.  (N. 
Y.)  187;  Bryant  v.  Fisher,  85  N. 
Car.  69;  David  Harley  Co.  v.  Barne- 
field,  22  R.  I.  267,  47  Atl.  544;  Meloy 
V.   Dougherty,   16  Wis.   269. 

°^  See  also,  Georgia  Home  Ins.  Co. 
V.  Kline,  114  Ala.  366,  21  So.  958; 
Stewart  v.  Grier,  7  Houst.  (Del.) 
378,  32  Atl.  328;  Hardin  v.  Brown, 
27  Ga.  314;  Newlan  v.  Dunham,  60 
111.  233;  White  Water  Valley  Canal 
Co.  V.  Henderson,  3  Ind.  3;  Southard 
V.  Steele,  3  T.  B.  Mon.  (Ky.)  435; 
Weir  V.  West,  27  Kans.  650;  Sisk  v. 
Garey,  27  Md.  401 ;  Strong  v.  Strong, 
9  Cush.  (Mass.)  560;  Michels  v. 
Western  Underwriters  Assn.,  129 
Mich.  417,  89  N.  W.  56;  Robertson  v. 
Wells,  28  Miss.  90;   Finley  v.   Fin- 
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allowing  equitable  defenses  to  be  set  up  at  law,  matter  which  is 
an  equitable  ground  for  canceling  or  setting  aside  an  award 
may  be  set  up  in  an  action  at  law."*  And  even  at  common  law, 
it  may  be  shown  that  the  arbitrators  had  not  pursued  their  au- 
thority, and  had  determined  matters  not  submitted,  or  failed  to 
determine  matters  submitted,  and  thus  that  no  award  was  made 
within  the  terms  of  the  submission.^"  Where  an  award  is  pleaded 
in  bar,  as  a  defense,  the  plaintiff  can  only  make  such  objection  as 
would  be  proper  in  an  action  by  the  defendant  to  enforce,  and 
may  not  show  matters  making  the  award  voidable  only,^°  though 
he  may  show  matters  making  it  absolutely  void."'  A  court  of 
equity  may  set  aside  awards,  or  restrain  their  enforcement  be- 
cause of  fraud,  corruption,  mistake,  or  other  extraneous  causes 
of  invalidity.^*     Objections  available  as  an  adequate  remedy  at 


ley,  11  Mo.  624;  Connecticut  Fire  Ins. 
Co.  V.  O'Fallon,  49  Nebr.  740,  69 
N.  W.  118;  Pierce  v.  Pierce,  60  N. 
H.  355 ;  Ruckman  v.  Ransom,  35  N. 
J.  L.  S6S ;  Elmendorf  v.  Harris,  5 
Wend.  (N.  Y.)  516,  revg.  23  Wend. 
628,  35  Am.  Dec.  587;  Devereux  v. 
Burgwin,  33  N.  Car.  490;  Phila.  F. 
Assn.  V.  Allesina,  45  Ore.  154,  11  Pac. 
123:  Cohn  V.  Wemme,  47  Ore.  146, 
81  Pac.  981,  8  Am.  &  Eng.  Ann.  Cas. 
508;  Emerson  v.  Udall,  13  Vt.  477, 
Zl  Am.  Dec.  604;  Doolittle  v.  Mal- 
com,  8  Leigh  (Va.)  608,  31  Am.  Dec. 
671 ;  Canfield  v.  Watertown  Fire  Ins. 
Co.,  55  Wis.  419,  13  N.  W.  252.  See 
also,  Elliott  Ev.,  §  1665 ;  Hartford  R 
Ins.  Co.  V.  Bonner  Mercantile  Co.,  44 
Fed.  151,  11  L.  R.  A.  623;  Billrayer 
V.  Flamburg-Bremen  F.  Ins.  Co.,  57 
W.  Va,  42,  49  S.  E.  901, 

"Elliott  Ev.,  §  1665;  Carson  v. 
Earlywine,  14  Ind.  256;  Thornton 
V.  McCormick,  75  Iowa  285,  39  N.  W. 
502;  Downey  v.  Atchison  T,  &  S. 
F,  R,  Co,,  60  Kans.  499,  57  Pac,  101 ; 
Hyeronimus  v,  Allison,  52  Mo,  102 ; 
Knowlton  v.  Mickles,  29  Barb.  (N. 
Y.)  465;  Caldwell  v.  Brooks  Elev. 
Co.,  10  N.  Dak.  575,  88  N.  W.  700; 
Bryraer  v,  Clark,  20  Ohio  St.  231; 
Canfield  v.  Watertown  F,  Ins,  Co., 
55  Wis.  419,  13  N.  W.  252;  Waisner 
V.  Waisner,  IS  Wyo,  420,  89  Pac. 
580,  123  Am.  St.  1081, 

'°  Crane  v.  Barry,  54  Ga,  500; 
Stearns   v.    Cope,    109   111.   340;   Jef- 


fersonville  R.  Co.  v.  Mounts,  7  Ind. 
669;  Amos  v.  Buck,  75  Iowa  651,  Zl 
N.  W.  118;  Clark  v.  Goit,  1  Kans. 
App.  345,  41  Pac,  214;  McNear  v. 
Bailey,  18  Maine  251 ;  Gaylord  v.  Xor- 
ton,  130  Mass.  74;  Hall  v.  Vanier,  6 
Nebr.  85 ;  Ruckman  v.  Ransom,  35  N. 
J.  L.  565;  Hiscock  v.  Harris,  80  N. 
Y.  402;  Gardner  v.  Masters,  56  N. 
Car.  462 ;  Roop  v,  Brubacker,  1 
Rawle  (Pa,)  304;  Doohttle  v.  Mal- 
com,  8  Leigh  (Va.)  608,  31  Am,  Dec. 
671;  McCord  v.  McSpaden,  34  Wis. 
541. 

=°Bulkley  v.  Stewart,  1  Day 
(Conn.)  130,  2  Am,  Dec,  57;  Massie  v, 
Spencer,  1  Litt,  (Ky,)  320;  Johnson 
V,  Knowlton,  35  Maine  467;  Hart- 
well  V.  Penn  F,  Ins.  Co,,  60  N,  H. 
293;  Owen  v.  Boerum,  23  Barb.  (N. 
Y.)  187;  Dougherty  v,  McWhorter,  7 
Yerg,   (Tenn,)  239, 

''^Ingram  v.  Milnes,  8  East  445; 
Yarmouth  v,  Cumberland,  6  Greenl, 
(Maine)  21;  Inslee  v,  Flagg,  26  N,  J. 
L.  368,  69  Am,  Dec,  580;  Robinson 
V,   Morse,  26  Vt.   392, 

=»  MuIdroW  V.  Norris,  2  Cal.  74,  56 
Am.  Dec.  313;  Bridgeport  v.  Eisen- 
man,  47  Conn.  34 ;  Waples  v.  Waples, 
1  Har,  (Del,)  392;  Tyler  v,  Steph- 
ens, 7  Ga,  278;  Catlett  v,  Dougherty, 
114  111,  568,  2  N,  E,  669;  Hough  v. 
Beard,  8  Blackf,  (Ind.)  158;  Mays- 
ville  &c.  Road  Co.  v.  Waters,  6  Dana 
(Ky,)  62;  Beam  v,  Macomber,  33 
?ilich,  127 ;  Dewey  v.  Leonard,  14  Gil. 
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law  may  not  be  set  up  in  equity,'"  nor  after  failure  to  pursue  an- 
other adequate  remedy  is  there  a  right  to  equitable  relief.'" 
Equitable  relief  may  be  allowed  in  awards  under  a  statute  which 
provides  for  enforcement  by  entry  of  judgment."  In  certain 
instances  where  relief  may  be  granted  without  infringing  upon 
the  functions  of  the  arbitrators,  equity  may  correct  a  clear  mis- 
take in  an  award."  Statutes  giving  courts  summaiy  power  to 
enforce  awards  often  give  power  to  set  aside,''  or  imply  such 
power.'*  But  if  the  statute  names  the  grounds  on  which  rehef 
will  be  granted,  an  award  mav  be  set  aside  on  no  other.'^    Statu- 


(Minn.)  120;  Rand  v.  Redington,  13 
N.  H.  72,  38  Am.  Dec.  475;  Young 
V.  Young,  6  N.  J.  Eq.  450;  Bissell 
V.  Morgan,  56  Barb.  (N.  Y.)  369; 
Conway  v.  Duncan,  28  Ohio  St.  102 ; 
Hartupee  v.  Pittsburg,  131  Pa.  St. 
535,  19  Atl.  507;  Graham  v.  Bates 
(Tenn.),  45  S.  W.  465;  Emerson  v. 
Udall,  8  Vt.  357,  13  Vt.  477,  Z1  Am. 
Dec.  604;  Coons  v.  Coons,  95  Va. 
434,  28  S.  E.  885,  64  Am.  St.  804; 
Wheeling  Gas  Co.  v.  Wheeling,  5  W. 
Va.  448;  Pettibone  v.  Perkins,  6  Wis. 
616.  See  also,  Metcalfe  v.  Ives,  1 
Atk.  63 ;  Hartford  F.  Ins.  Co.  v.  Bon- 
ner Mercantile  Co.,  44  Fed.  151,  11 
L.  R.  A.  623,  56  Fed.  378,  S  C.  C.  A. 
524.  See,  Shawhan  v.  Baker  (Mo.), 
150  S.  W.  1096. 

'"Miller  v.  Wetmore,  2  Root 
(Conn.)  488;  Coxetter  v.  Huertas,  14 
Fla.  270 ;  Mickles  v.  Thayer,  14  Allen 
(Mass.)  114;  Perkins  v.  Giles,  50  N. 
Y.  228;  Gardner  v.  Masters,  56  N. 
Car.  462;  North  Braddock  v.  Corey, 
205  Pa.  St.  35,  54  Atl.  486;  State  v. 
Morehead,  22  R.  I.  272,  47  Atl.  545; 
Meloy  V.  Dougherty,  16  Wis.  269. 
See  Coons  v.  Coons,  95  Va.  434,  28 
S.  E.  885,  64  Am.  St.  804. 

"Thurmond  v.  Clark,  47  Ga,  500; 
Hubbard  v.  Hubbard,  61  111.  228; 
Elliott  V.  Adams,  8  Blackf.  (Ind.) 
103;  Craft  v.  Thompson,  51  N.  H. 
536;  Gardner  v.  Masters,  56  N.  Car. 
462;  Wheatley  v.  Martin's  Admr.,  6 
Leigh    (Va.)   62. 

^Chambers  v.  Crook,  42  Ala,  171, 
94  Am.  Dec.  637;  Kearney  v.  Wash- 
tenaw Mut.  F.  Ins.  Co.,  126  Mich. 
246,  85  N.  W.  733;  Hyeronimus  v. 
Allison,  52  Mo.  102;  Wheeling  Gas 


Co.  V.  Wheeling,  5  W.  Va.  448.  See 
also  Waples  v.  Waples,  1  Harr. 
(Del.)  392;  and  Bright  v.  Ford,  11 
Heisk.   (Tenn.)   252. 

'^Gregory  v.  Seamons,  1  Root 
(Conn.)  367;  Eisenmeyer  v.  Sauter, 
n  III.  515;  Buys  v.  Eberhardt,  3  Mich. 
524;  Davis  v.  Cilley,  44  N.  H.  448, 
84  Am.  Dec.  85;  Perkins  v.  Giles,  50 
N.  Y.  228,  53  Barb.  (N.  Y.)  342; 
Rounds  V.  Aiken  Mfg.  Co.,  58  S.  Car. 
299,  36  S.  E.  714 ;  Johnson  v.  Stalcup, 
4  Baxt.  (Tenn.)  283;  Moore  v.  Luck- 
ess'  Ne.xt  of  Kin,  23  Grat.  (Va.)  160. 
See  Bullock  v.  Bergman,  46  Md.  270. 

'"Nolan  v.  Colorado  &c.  Min.  Co., 
63  Fed.  930,  12  C.  C.  A.  585 ;  Alfred 
V.  Kankakee  &c.  R.  Co.,  92  III.  609; 
Bash  V.  Christian,  17  Ind.  290;  Love 
v.  Burns,  35  Iowa  150;  Cooper  v.  An- 
drews, 44  Mich.  94,  6  N.  W.  92;  In 
re  Burke,  191  N.  Y.  437,  84  N.  E. 
405 ;  Tracy  v.  Herrick,  25  N.  H.  381 ; 
Mock  V.  Bowman,  24  Ohio  C.  C.  27. 
See  Thompson  v.  Barber  (Kans.), 
125  Pac.  33. 

"^In  re  Curtis,  64  Conn.  501,  30 
Atl.  769,  42  Am.  St.  200;  Payne  v. 
Metz,  14  Tex.  56. 

^In  re  Connor,  128  Cal.  279,  60 
Pac.  862;  Dulin  v.  Caldwell,  29  Ga. 
362;  Howel!  v.  Howell,  26  III.  460; 
Deford  v.  Deford,  116  Ind.  523,  19  N. 
E.  530 ;  Russell  v.  Seery,  52  Kans. 
1Z6,  35  Pac.  812;  Dorsey  v.  Jeoffray, 
3  Har.  &  M.  (Md.)  121;  Patrick 
V.  Batten,  123  Mich.  203,  81  N.  W. 
1081;  Tavlor  v.  Scott,  26  Mo.  App. 
249;  Taylor  v.  Sayre,  24  N.  J.  L. 
647;  Smith  v.  Cutler,  10  Wend.  (N. 
Y.)  589,  25  Am.  Dec.  580;  Williams 
V.  Danziger,  91  Pa.  St.  232. 
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tory  requirements  for  attack  must  be  followed.''^  Usually,  where 
an  award  is  entered  as  a  judgment  of  the  court,  there  may  be  an 
appeal  from  such  judgment."  A  stipulation  in  the  submission 
not  to  appeal,  may  bind  as  to  the  merits;''*  yet  such  agreement 
may  not  oust  the  courts  of  jurisdiction.^^  Appellate  courts  will 
not  consider  objections  not  apparent  on  the  record,*"  nor  objec- 
tions not  jurisdictional,  which  were  not  presented  in  the  lower 
court.*^ 

§  2981.  Performance  of  award. — If  the  duties  imposed  by 
the  award  upon  one  party  are  to  be  performed  as  a  condition  pre- 
cedent to  or  at  the  same  time  with  those  imposed  on  the  other, 
the  former  cannot  enforce  the  award  until  he  has  performed  or 
offered  to  perform,*"  unless  his  performance  has  been  prevented 
by  the  refusal  of  the  other.*^    But  if  acts  are  to  be  performed  by 


"Anderson  v.  Taylor,  41  Ga.  10; 
Shores  v.  Bowen.  44  Mo.  396;  El- 
mendorf  v.  Harris,  S  Wend.  (N.  Y.) 
516,  revd.  23  Wend.  (N.  Y.)  628, 
35  Am.  Dec.  587 ;  Montgomery  Coun- 
ty V.  Carey,  1  Ohio  St.  463. 

^'Fairchild  v.  Doten,  42  Cal.  125; 
Waterbury  Blank  Book  Mfg.  Co.  v. 
Hurlburt,  73  Conn.  715,  49  Atl.  198; 
Nolan  V.  Colo.  &c.  Min.  Co.,  63  Fed. 
930,  12  C.  C.  A.  585;  Rogers  v. 
Holden,  13  111.  293 ;  Anderson  v.  An- 
derson, 65  Ind.  196;  Lyman  v.  Arms, 
5  Pick.  (;\Iass.)  213;  Person  v. 
Leathers  (Miss.),  19  So.  582;  Holub 
V.  Mitchell,  42  Nebr.  389,  60  N.  W. 
596.  See  also,  Messick  v.  Ward,  1 
Grant  (Pa.)  437;  King  v.  Grey,  31 
Tex.  22,  and  South  Carolina  R.  Co. 
V.  Moore,  28  Ga.  398,  73  Am.  Dec. 
778, 

^'Struthers  v.  Clark,  40  Iowa  508; 
Daniels  v.  Willis.  7  Minn.  374;  Hos- 
tetter's  Appeal,  92  Pac.  132;  Skagit 
V.  Trowbridge,  25  Wash.  140,  64  Pac. 
901, 

'"Muldrow  V,  Norris,  2  Cal,  74,  56 
Am.  Dec.  313  ;  Aycock  v.  Doty,  1  Tex. 
App.  Civ.  Cas.,  §  221. 

"Shult  V,  Travis,  Ky.  Dec,  140; 
Ward  V.  American  Bank,  7  Mete. 
(Mass.)  486;  Person  v.  Leathers 
(Miss,),  19  So,  582;  Poole  v,  John- 
ston, 32  Him  (N.  Y.)  215;  Shisler 
v,  Keavy,  75  Pa,  St.  79,  See  also,  the 
following    cases :      Lamar    v,    Nich- 


olson, 7  Port.  (Ala.)  158;  In  re  Con- 
nor, 128  Cal.  279,  60  Pac.  862;  Bun- 
tain  v.  Curtis,  27  111.  374;  Forman 
Lumber  Co.  v.  Ragsdale,  12  111,  App, 
441;  Dundon  v.  Starin,  19  Wis.  261. 
"Callahan  v.  McAlexander,  1  Ala. 
366;  Mobile  Bay  Road  Co.  v.  Yeind, 

29  Ala.  325 ;  McMillan  v.  James,  105 
111,  194;  Jacobs  v,  Moffatt,  3  Blackf, 
(Ind.)  395;  Hopkins  v.  Sodouskie,  1 
Bibb    (Ky.)    148;   Heglund  v.   Allen, 

30  Minn.  38,  14  N.  W.  57;  Fortune 
v,  Killibrew,  86  Tex.  172,  23  S.  W. 
976, 

"ElKott  Ev„  §  1663;  Jessee  v. 
Cater.  25  Ala,  351 ;  Dudley  v,  Thomas, 
23  Cal,  365;  Leitch  v,  Beatty,  23  111. 
594 ;  Gentry  v.  Barnet,  2  J.  J.  Marsh. 
(Ky.)  312;  Comery  v,  Howard,  81 
Maine  421,  17  Atl,  318;  Shearer  v. 
Handy,  22  Pick,  (Mass,)  417;  Brig- 
ham  V,  Holmes,  14  Allen  (Mass,) 
184;  Skillings  v.  Coolidtie,  14  Mass. 
43;  Hugg  V,  Collins,  18  N,  J,  L.  294; 
Huy  V.  Brown,  12  Wend.  (N.  Y.) 
591 ;  Parrish  v.  Higginbotham,  39 
Ore.  598,  65  Pac.  984 ;  McNeil  v.  Ma- 
gee,  5  Mas,  (U,  S,)  244,  Fed,  Cas, 
No,  8915 ;  Gray  v.  Reed,  65  Vt,  178, 
26  Atl,  526, 

^Elliott  Evidence,  §  1663:  Jesse  v. 
Cater,  28  Ala.  475;  Giles  &c,  Co.  v. 
Recamier  :Mfg.  Co,,  14  Daly  (N.  Y,) 
475;  Jones  v,  Penn,  R,  Co,,  143  Pa. 
St,  374,  22  Atl,  883 ;  Bavne  v,  Morris, 
1  Wall,  (U,  S,)  97,  17  L  ed.  495. 
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both,  and  there  is  no  necessary  connection  or  dependence  between 
them,  the  plaintiff  is  not  compelled  to  perform  his  part  before 
he  can  bring  action  to  compel  the  other  to  perform,**  for  in  such 
case,  their  remedies  are  mutual/^  Where  the  performance  of 
alternatives  is  awarded,  the  performance  of  either  is  sufficient.*' 
Where  an  award  is  unconditional,  for  the  payment  of  money,  no 
demand'for  payment  is  necessary  before  suit,*'  but  it  is  held  that 
a  demand  is  necessary  where  an  act  other  than  the  unconditional 
payment  of  money  is  awarded.*^  Performance  is  compliance 
with  the  directions  of  the  award  as  far  as  possible,  and  what 
may  be  performance  in  a  particular  case  depends,  of  course,  upon 
the  terms  of  the  award. *°  A  tender  of  performance  by  one  party, 
which  is  refused  by  the  other  party,  is  sufficient  for  the  first  party 
to  sue.'*"  But  where  a  party  refuses  a  tender  of  performance  of 
one  of  several  things  awarded,  the  party  offering  to  perform  is 
not  excused  from  doing  the  other  things  awarded. ^^ 


**  Elliott  Ev.,  §  1663;  Dudley  v. 
Thomas,  23  Cal.  365 ;  Hopson  v.  Doo- 
little,  13  Conn.  236;  MacDonald  v. 
Bond,  195  111.  122,  62  N.  E.  881; 
Bakes  V.  Bass  Foundry  &c.  Works, 
129  Ind.  185,  28  N.  E.  319;  Groat  v. 
Pracht,  31  Kans.  656,  3  Pac.  274; 
Hart  V.  Scheible,  15  Ky.  L.  782; 
Duren  v.  Getchell,  55  Maine  241; 
Loring  v.  Whittemore,  13  Gray 
(Mass.)  228;  Flanders  v.  Chamber- 
lain, 24  Mich.  305;  Hamlin  v.  Duke, 
28  Mo.  166;  Girdler  v.  Carter,  47  N. 
H.  305;  Hofifman  v.  Hoffman,  26  N. 
J.  L.  175;  Brazill  v.  Isham,  12  N.  Y. 
9;  Moore  v.  Austin,  85  N.  Car.  179; 
Schoff  V.  Bloomfield,  8  Vt.  472;  Mc- 
Court  V.  McCabe,  46  Wis.  596,  1  N. 
W.  192.  See  also,  Gascoyne  v.  Ed- 
wards, 1  Y.  &  J.  19,  30  Rev.  Rep. 
756. 

'"Duren  v.  Getchell,  55  Maine  241; 
Hamlin  v.  Duke,  28  Mo.  166. 

"Lexington  v.  Williamson  (Ky.), 
107  S.  W.  717;  Hanson  v.  Webber, 
40  Maine  194. 

"Elliott  Ev.,  §  1662;  Ehrman  v. 
Stanfield,  80  Ala.  118;  Dudley  v. 
Thomas,  23  Cal.  365 ;  Blood  v.  Shine, 
2  Fla.  127;  Russell  v.  Smith,  87  Ind. 
457;  Slack  v.  Price,  1  Bibb,  (Ky.) 
272;   Plummer  v.   Morrill,  48   Maine 


184;  Parsons  v.  Aldrich,  6  N.  H.  264; 
Nichols  V.  Rensselaer  County  Mut. 
Ins.  Co.,  22  Wend.  (N.  Y.)  125.  See 
also.  Purser  v.  Prowd,  Cro.  Jac.  423. 
■"Pomroy  v.  Gold,  2  Mete.  (Mass.) 
500;  Ex  parte  Wallis,  6  Cow.  (N.  Y.) 
581 ;  Knight  v.  Carey,  1  Cow.  (N.  Y.) 
39.  See  Parmelee  v.  Allen,  32  Conn. 
115. 

*"  Parsons  v.  Parsons,  Cro.  Eliz. 
211;  Hanson  v.  Boothman,  13  East 
22;  Sharpe  v.  Hancock.  7  Man.  & 
Gran.  354,  49  E.  C.  L.  354 ;  Dodding- 
ton  v.  Bailward,  5  Bing.  N.  Cas. 
591,  7  Dowl.  P.  C.  640,  8  L.  J.  C.  P. 
331,  n  Scott  733,  35  E.  C.  L.  318; 
Wynne  v.  Wynne,  1  Dowl.  (N.  S.) 
723,  11  L.  J,  C.  P.  206,  4  Man.  & 
Gran.  253,  3  Scott  N.  R.  435,  43  E. 
C.  L.  137;  Gray  v.  Gray,  Cro.  Jac. 
525 ;  Bird  v.  Routh,  88  Ind.  47 ;  Webb 
V.  Fish,  4  N.  J.  L.  371;  Preston  v. 
Whitcomb,  11  Vt.  47. 

°°  Squire  v.  Grevett,  2  Ld.  Raym. 
961 ;  Lincoln  v.  Cook,  2  Scam,  (III.) 
61;  Smith  v.  Stewart,  S  Ind.  220: 
Preston  v.  Whitcomb,  11  Vt.  47; 
Wood  V,  Bangs,  2  Pen.  (Del.)  435, 
48  Atl.  189. 

■"  Gray  v.  Reed,  65  Vt.  178,  26  Atl. 
526. 
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§  2982.    Enforcement  of  award. — An  award  directing  the 

payment  of  money  may  be  enforced  by  an  action  ex  contractu  on 
the  award.^^  And  since  an  award  is  in  the  nature  of  a  contract 
between  the  parties  to  perform  the  acts  directed,  an  action  will 
lie  for  damages  for  refusal  to  perform.''^  At  common  law,  the 
only  way  to  enforce  an  award  not  made  a  rule  of  court  is  by  an 
action  on  it,  or  on  the  bond  of  submission."*  Even  though  made 
a  rule  of  court,  and  capable  of  summary  enforcement,  an  award 
may  be  enforced  by  action. '^'^  It  is  held  that  the  limitation  of  ac- 
tions upon  awards  is  governed  by  the  statute  fixing  limitations 
upon  actions  on  specialties."^  Assumpsit  may  be  brought  upon 
an  award,"^  and  debt  will  lie  upon  an  award. "^  In  an  action  on 
an  award,  it  is  held  that  a  complaint,  declaration  or  petition  is 
sufficient  which  alleges  a  mutual  submission  of  differences  be- 
tween parties,""  shows  an  award  made  in  pursuance  to  and  in 


==See  Ellion  Ev„  §  1657;  Francis 
V.  Ames,  14  Ind,  251;  Webb  v.  Zel- 
ler,  70  Ind.  408;  North  Yarmouth  v. 
Cumberland,  6  Greenl.  (Maine)  21; 
McCune  v.  Lytle,  197  Pa.  St.  404, 
47  Atl.  190.  See  also,  Symonds  v. 
Mills,  8  Taunt.  526,  4  E.   C.   L.  261. 

"'  Gray  v.  Reed,  65  Vt.  178,  26  Atl. 
526. 

"Weinz  v.  Dopier,  17  111.  Ill; 
Titus  V.  Scantling,  4  Blackf.  (Ind.) 
89;  Shockey's  Admr.  v.  Glasford,  6 
Dana  (Ky.)  9;  Gerry  v.  Eppes,  62 
Maine  49;  Tynan  v.  Tate,  3  Nebr. 
388;  State  v.  Jersey  City  Board  of 
Finance,  39  N.  J.  L.  629;  Smith  v. 
Compton,  20  Barb.  (N.  Y.)  262; 
Rank  v.  Hill,  2  Watts  &  S.  (Pa.)  56, 
Zl  Am.  Dec.  483 ;  Collins  v.  Oliver,  4 
Humph.  (Tenn.)  438;  Banert  v. 
Eckert,  4  Wash.  C.  C.  (U.  S.)  325, 
Fed.  Cas.  837 ;  Waisner  v.  Waisner, 
15  Wyo.  420,  89  Pac.  580,  123  Am.  St. 
1081.  See  also,  Peele  v.  North  &  S. 
Carolina  R.  Co.  (N.  Car.),  74  S.  E. 
592. 

'=' Wilkes  V.  Cotter,  28  Ark.  519; 
Smith  V.  Douglass,  16  111.  34;  Good- 
wine  V.  Miller,  32  Ind.  419 ;  Duren  v. 
Getchell,  55  Maine  241 ;  Burnside  v. 
Whitney,  24  Ba-b.  (N.  Y.)  '632,  affd. 
21  N.  Y.  128;  Swasey  v.  Lavcock,  1 
Handy  (Ohio)  334,  12  Ohio  Dec.  170. 

"^  Smith  V.  Lockwood,  7  Wend.  (N. 
Y.)  241 ;  Green  &  C.  St.  Pass.  R.  Co. 


V.  Moore,  64  Pa.  St.  79;  Rank  v.  Hill, 

2  Watts  &  S.  (Pa.)  56,  Zl  Am.  Dec. 
483;    Halnon  v.   Halnon,   55  Vt.   321. 

■^Averill  v.  Buckingham,  36  Conn. 
359;  Fooks  v.  Lawson,  1  Marv. 
(Del.)  115,  40  Atl.  661;  McDonald  v. 
Bond,  96  111.  App.  116,  195  111.  122, 
62  N.  E.  881;  Woodbury  v.  Northy, 

3  Greenl.  (Maine)  85,  14  Am.  Dec. 
214;  Bates  v.  Curtis,  21  Pick.  (Mass.) 
247;  Whitcher  v.  Whitcher,  49  N.  H. 
176,  6  Am.  Rep.  486;  Parsons  v. 
Aldrich,  6  N.  H.  264;  Parrish  v. 
Strickland,  52  N.  Car.  504;  Taylor  v. 
St.  Johnsbury  &  L.  C.  R.  Co.,  57  Vt. 
106. 

''See  Elliott  Ev.,  §  1657;  Mc- 
Cargo  V.  Crutcher,  23  Ala.  575 ; 
Shockey's  Admr.  v.  Glasford,  6 
Dana  (Ky.)  9;  Barrett  v.  Twombly, 
23  Maine  Hi ;  Gerry  v.  Eppes,  62 
Maine  49;  Bean  v.  Farnam,  6  Pick. 
(Mass.)  269;  Williams  v.  Williams, 
11  Sm.  &  M.  (Miss.)  393;  Myers  v. 
Dixon,  2  Hall  (N.  Y.)  456;  Thomp- 
son V.  Childs,  29  N.  Car.  435 ;  Tullis' 
Admrs.  v.  Sewell,  3  Ohio  510;  Hume 
V.  Hume,  3  Pa.  St.  144;  Matthews  v. 
Matthews,  2  Curt.  (U.  S.)  105,  Fed. 
Cas.  9288;  Shelburn  v.  Eldridge,  10 
Vt.  123. 

™  Brazier  v.  Jones,  8  Barn.  &  Cr. 
124,  15  E.  C.  L.  69 ;  Littleton  v.  Pat- 
ton,  112  Ga.  438,  37  S.  E.  755;  IMiHer 
V.  Buckeye  Mut.  Fire  Ins.  Co.,  2  111. 
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conformity  with  the  submission,  and  made  within  the  time  Hmited 
by  submission,""  sets  out  the  part  of  the  award  on  which  the 
plaintiff  rehes,"^  shows  nonperformance  by  the  defendant,"^  and 
performance  by  the  plaintiff,  or  readiness  to  perform  the  acts 
required  by  him  to  be  performed."^  At  the  trial,  the  plaintiff 
must  prove  the  submission,"*  and  an  award  in  conformity."'  An 
award  set  up  in  bar  of  a  claim  must  be  pleaded  substantially  as  in 
a  declaration  or  complaint  in  an  action  thereon,""  save  that  per- 
formance or  offer  to  perform  need  not  ordinarily  be  alleged  by 
the  pleader."^  Though  an  agreement  to  submit  cannot  be  specif- 
ically enforced,"^  it  is  the  established  rule  that  equity  will  spe- 


App.  12s ;  Shockey's  Admr.  v.  Glas- 
ford,  6  Dana  (Ky.)  9;  Ogle  v.  Tay- 
loe,  49  Md.  158;  Keep- v.  Goodrich,  12 
Johns.   (N.  Y.)  397. 

""Littleton  V.  Patton,  112  Ga.  438, 
37  S.  E.  755 ;  Mann  v.  Richardson,  66 
111.  481;  Munro  v.  Alaire,  2  Caines 
(N.  Y.)  320;  McCreary  v.  Taggart, 
2  S.  Car.  418;  Martin  v.  State,  51 
Wis.  407,  8  N.  W.  248;  Gear  v. 
Bracken,  1  Pin.  (Wis.)  249.  See  also, 
Pascoe  V.  Pascoe,  3  Bing.  N.  Cas. 
898,  32  E.  C.  L.  412;  Skinner  v.  An- 
drews, 1  Saund.  169. 

"Perry  v.  Nicholson,  1  Burr.  278; 
Haywood  v.  Harmon,  17  111.  477; 
Shockey's  Admr.  v.  Glasford,  6 
Dana  (Ky.)  9;  Finley  v.  Finley,  11 
Mo.  624;  McKinstry  v.  Solomons,  2 
Johns.  (N.  Y.)  57,  13  Johns.  (N.  Y.) 
27;  Doolittle  v.  Malcom,  8  Leigh 
(Va.)  608,  31  Am.  Dec.  671.  See  San- 
ford  V.  Wood,  49  Ind.  165  (holding 
copy  of  award  must  be  filed  with 
complaint). 

"'Littleton  v.  Patton,  112  Ga.  438, 
37  S.  E.  755 ;  Lent  v.  New  York  &  M. 
R.  Co.,  130  N.  Y.  504,  29  N.  E.  988. 

°^  Fleming  v.  Chinowith,  Ky.  Dec. 
17;  Finley  v.  Finley,  11  Mo.  624;  Huy 
V.  Brown,  12  Wend.  (N.  Y.)  591; 
Hugg  V.  Collins,  18  N.  J.  L.  294; 
Parrish  v.  Higginbothara,  39  Ore.  598, 
65  Pac.  984;  Matthews  v.  Matthews, 
2  Curt.  (U.  S.)  105,  Fed.  Cas.  9288. 
This  rule  does  not  apply  where  the 
acts  to  be  performed  by  the  parties 
are  in  no  wise  dependent,  nor  one  not 
a  condition  precedent  to  the  other 
Gentry  v.  Barnet,  2  J.  J.  Marsh  (Ky  ) 
312 ;  Duren  v.  Getchell,  55  Mame  241 ; 


Loring  v.  Whittemore,  13  Graj, 
(Mass.)  228;  Finley  v.  Finley,  11  Mo. 
624;  Nichols  v.  Rensselaer  County 
Mut.  Ins.  Co.,  22  Wend.  (N.  Y.)  125. 

"See  Elhott  Ev.,  §§  1656,  1658; 
Ferrer  v.  Oven,  7  B.  &  C.  427,  6  L. 
J.  K.  B.  (O.  S.)  28,  1  M.  &  R.  222, 
14  E.  C.  L.  195;  Fooks  v.  Lawson,  1 
Marv.  (Del.)  115,  40  Atl.  661,  1  Hard. 
(Del.)  115;  Boots  v.  Canine,  58  Ind. 
450;  Chicago  &  Canada  Southern  R. 
Co.  V.  Peters,  45  Mich.  636,  8  N.  W. 
584;  Williams  v.  Williams,  11  Sm.  & 
M.  (Miss.)  393;  Collins  v.  Freas,  71 
Pa    St   493 

"'See  Elliott  Ev.,  §§  1656,  1658; 
Anderson  v.  Miller,  108  Ala.  171,  19 
So.  302;  Fooks  v.  Lawson,  1  Marv. 
(Del.)  115,  40  Atl.  661;  Hoffman  v. 
Hoffman,  26  N.  J.  L.  175. 

°°  Armstrong  v.  Webster,  30  111. 
333;  Brown  v.  Perry,  14  Ind.  32; 
Dougherty  v.  Stewart,  43  Iowa  648; 
Milner  v.  Turner's  Heirs,  4  T.  B. 
Mon.  (Ky.)  240;  Yingling  v.  Hohl- 
hass,  18  Md.  148 ;  Gihon  v.  Levy,  9  N. 
Y.  Super.  Ct.  176;  Brazill  v.  Isham, 
12  N.  Y.  9;  Rogers  v.  Tatum,  25  N. 
J.  L.  281 ;  Young  v.  Shook,  4  Rawle 
(Pa.)  299;  Harrell  v.  Merridith,  36 
Tex.  255;  Martin  v.  Rexroad,  15  W. 
Va.  512. 

"  Smith  V.  Stewart,  5  Ind.  220 ;  Jes- 
siman  v.  Haverhill  &c.  Iron  Manu- 
factory, 1  N.  H.  68;  Armstrong  v. 
Masten,  11  Johns.  (N,  Y.)  189; 
Moore  v.  Austin,  85  N.  Car.  179.  But 
see  Jesse  v.  Cater,  25  Ala.  351 ;  and 
Littlefield    v.    Smith,    74    Maine    387. 

"'  See  cases  cited  in  note  7,  §  2941. 
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cifically  enforce  an  award,  if  it  would  compel  specific  perform- 
ance of  an  agreement  between  the  parties  in  the  same  terms.'"' 
The  general  rules  governing  specific  performance  of  other  con- 
tracts apply  to  awards.'"  In  most  jurisdictions  in  the  United 
States,  statutes  provide  for  the  enforcement  of  awards  by  entry 
of  judgment  thereon.'^  But  for  this  remedy  to  be  pursued,  the 
award  must  fall  within  the  scope  of  the  statute,'"  and  statutory 
fequirements  must  have  been  complied  with.'^     This  statutory 


""Kirksey  v.  Fike,  27  Ala.  383,  62 
Am.  Dec.  768;  Whitney  v.  Stone,  23 
Cal.  275 ;  Story  v.  Norwich  &  W.  R. 
Co.,  24  Conn.  94;  Overby  v.  Thrasher, 
47  Ga.  10;  Ballance  v.  Underhill,  3 
Scam.  (111.)  4S3 ;  Brown  v.  Burken- 
meyer,  9  Dana  (Ky.)  159,  33  Am. 
Dec.  541 ;  McNear  v.  Bailey,  18  Maine 
251;  Witz  V.  Tregallas,  82  Md.  351, 
33  Ad.  718;  Jones  v.  Boston  Mill 
Corp.,  4  Pick.  (Mass.)  507,  6  Pick. 
(Mass.)  148,  16  Am.  Dec.  358;  Mem- 
phis &c.  R.  Co.  V.  Scruggs,  50  Miss. 
284;  Page  v.  Foster,  7  N.  H.  392; 
Maurv  v.  Post,  55  Hun  (N.  Y.)  454, 
8  N.  V.  S.  714;  Thompson  v.  Deans, 
59  N.  Car.  22;  Davis  v.  Havard,  15 
Serg.  &  R.  (Pa.)  165,  16  Am.  Dec. 
537;  McNeil  v.  Magee,  5  Mason  (U. 
S.)  244,  Fed.  Cas.  8915;  Akely  v. 
Akely.  16  Vt.  450;  Smith  v.  Smith, 
4  Rand.   (Va.)  95. 

"  Nickels  V.  Hancock,  7  DeG.  M.  & 
G.  300;  Memphis  &c.  R.  Co.  v. 
Scruggs,  SO  Miss.  284.  See  ch.  106  on 
Specific  Performance  of  Contracts. 

"Crook  V.  Chambers,  40  Ala.  239; 
Williams  v.  Walton,  9  Cal.  142; 
Walker  v.  Walker,  25  Ga.  257 ;  In  re 
Burks,  191  N.  Y.  437,  84  N.  E.  405, 
117  App.  Div.  (N.  Y.)  477,  102  N. 
Y.  S.  785 ;  Perrigo  Gold  Min.  &c,  Co. 
V.  Grimes,  2  Cold.  (Tenn.)  651.  See 
also,  Davis  v.  Bond,  14  Ind.  7;  An- 
derson V.  Beebe,  22  Kans.  768 ;  Dono- 
van V.  Owen,  10  La.  Ann.  463 ; 
Shriver  v.  State,  9  Gill  &  J.  (Md.)  1 ; 
Detroit  v.  Jackson,  1  Doug.  (Mich.) 
106;  Johnston  v.  Paul,  23  Minn.  46; 
Handy  v.  Cobb,  44  Miss.  699;  Swee- 
ney V.  Vaudry,  2  Mo.  App.  352 ; 
Bradstreet  v.  Pross,  9  Ohio  Dec.  (re- 
print) 154,  11  Wklv.  L.  Bui.  117,  IS 
Cine.  L.  Bui.  397,  17  Cine.  L.  Bui. 
1.39;  Graham  v.  Pence,  6  Rand.  (Va.) 
529;  Tennant  v.  Divine,  24  W.  Va. 
387. 


'"  Davis  V.  McConnell,  3  Stew. 
(Ala.)  492;  Gunter  v.  Sanchez,  1  Cal. 
45;  Coxetter  v.  Huertas,  14  Fla.  270; 
Halloran  v.  Bray,  29  Ga.  422;  Weinz 
V.  Dopier,  17  111.  Ill;  Stanwood  v. 
Mitchell,  59  Maine  121;  Eaton  v. 
Arnold,  9  Mass.  519;  Sherron  v. 
Wood,  10  N.  J..  L.  7 ;  Camp  v.  Root, 
18  Johns.  (N.  Y.)  22:  Jackson  v.  Mc- 
Lean, 96  N.  Car.  474,  1  S.  E.  785; 
Climenson  v.  Climenson,  163  Pa.  St. 
451,  30  .\tl.  148;  Owens  v.  Withee,  3 
Tex.  161.  See  also,  Hartford  Fire 
Ins.  Co.  V.  Bonner  Mercantile  Co.,  44 
Fed.  151,  11  L.  R.  A,  623,  afifd.  56 
Fed.  378,  5  C.  C.  A.  524. 

"Dudley  v.  Farris,  79  Ala.  187; 
Collins  V.  Karatopsky,  36  Ark.  316; 
Kreiss  v.  Hotaling,  96  Cal.  617,  31 
Pac.  740 ;  Readdy  v.  Tampa  Electric 
Co.,  51  Fla.  289,  41  So.  535;  Osborn 
&  Walcott  Mfg.  Co.  v.  Blanton,  109 
Ga.  196,  34  S.  E.  306;  Marline  v 
Harvev,  12  111.  App.  587;  Coffin  v 
Woody,  5  Blackf.  (Ind.)  423;  Love 
V.  Burns,  35  Iowa  150;  IMorgan  v. 
Smith,  33  Kans.  438,  6  Pac.  569 ;  Car 
son  V.  Carson,  1  Mete.  (Ky.)  434 
Field  V.  Bisscll,  36  Maine  593 ;  Nay  v, 
Boston  &  W.  St.  R.  Co.,  192  Mass 
517,  78  N.  E.  547 :  Gibson  v.  Burrows, 
41  Mich.  713,  3  N.  W.  200 ;  Barney  v 
Flower,  27  Minn.  403,  7  N.  W.  823 
Burkland  v.  Johnson,  SO  Nebr.  858, 
70  N.  W.  388;  Steel  v.  Steel.  1  Nev. 
27;  Goodsell  v.  Phillips,  49  Barb.  (N. 
Y.)  353;  Gessner  v.  Minneapolis  &c. 
R.  Co.,  IS  N.  Dak.  560,  108  N.  W. 
786;  Western  Female  Seminary  v. 
Blair,  1  Disn.  (Ohio)  370,  12  Ohio 
Dec.  677 ;  Stokely  v.  Robinson,  34  Pa. 
St.  315:  Anderson  v.  Ft.  Worth,  83 
Tex.  107,  18  S.  W.  483;  Banert  v. 
Eckert,  4  Wash.  C  C.  (U.  S.)  325, 
Fed  Cas.  837:  Lazell  v.  Houghton,  32 
Vt.  579;  Darling-  v.  Darling,  16  Wis. 
644. 
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remedy  is  cumulative/^  and  does  not  abrogate  the  common  law, 
so  in  general,  an  award  which  is  deficient  for  failure  to  comply 
with  the  statute  may  be  enforced  at  common  law,'^°  and  the  com- 
mon-law remedy  has  even  been  allowed  where  the  statutory  one 
is  available,"  but  elsewhere  it  is  held  that  the  intent  of  parties  to 
make  a  statutory  award  makes  the  statutory  remedy  exclusive." 
It  is  the  general  rule  that  notice  to  the  opposite  party  is  necessary 
before  judgment  is  entered  on  an  award."  Statutory  procedure 
to  have  judgment  entered,  which  sometimes  requires  a  motion  for 
judgment  or  application  within  a  certain  time,  should  be  fol- 
lowed.'"    The  judgment   should   conform  to   and   follow  the 


"Shaw  V.  State,  125  Ala.  80,  28 
So.  390;  Wilkes  v.  Cotter,  28  Ark. 
519:  Peachy  v.  Ritchie,  4  Cal.  205; 
McClelland  v.  Hammond,  12  Colo. 
App.  82,  54  Pac.  538;  Webb  v.  Zeller, 
70  Ind.  408;  Foust  v.  Hastings,  66 
Iowa  522,  24  N.  W.  22 ;  Thomasson  v. 
Risk,  11  Bush  (Ky.)  619;  Day  v. 
Hooper,  51  Maine  178;  Galloway  v. 
Gibson,  51  Mich.  135,  16  N.  W.  310; 
Williams  v.  Perkins,  83  Mo.  379; 
Burkland  v.  Johnson,  50  Nebr.  858, 
70  N.  W.  388;  Dorr  v.  Hill,  62  N.  H. 
506;  New  York  Lumber  &c.  Co.  v. 
Schnieder,  119  N.  Y.  475,  24  N.  E.  4; 
State  V.  Jackson,  36  Ohio  St.  281; 
McCune  v.  Lytle,  197  Pa.  St.  404,  47 
Atl.  190;  Dockery  v.  Randolph  (Tex. 
Civ.  App.),  30  S.  W.  270;  Powers  v. 
Douglass,  53  Vt.  471,  38  Am.  Rep. 
699;  Winne  v.  Elderkin,  2  Pin, 
(Wis.)  248,  1  Chand.  (Wis.)  219,  52 
Am.  Dec.  159.  See  also,  Hartford 
Fire  Ins.  Co.  v.  Bonner  Mercantile 
Co.,  44  Fed.  151,  11  L.  R.  A.  623,  affd. 
56  Fed,  378,  5  C.  C,  A,  524. 

"Lamar  v.  Nicholson,  7  Port. 
(Ala,)  158;  Collins  v.  Karatopsky,  36 
Ark.  316;  Kreiss  v.  Hotaling,  96  Cal. 
617,  31  Pac.  740;  Osborn  &c.  Mfg. 
Co,  V.  Blanton,  109  Ga.  196,  34  S.  E. 
306;  Eisenmeyer  v.  Sauter,  77  111. 
515 ;  Fink  v.  Fink,  8  Iowa  313";  Frost 
V.  Smith's  Heirs,  7  J.  J.  Marsh  (Ky.) 
126;  Day  v.  Hooper,  51  Maine  178; 
Shearer  v.  Mooers,  19  Pick.  (Mass.) 
308;  Sawyer  v.  McAdie,  70  Mich. 
386,  38  N.  W.  292 ;  Tyman  v.  Tate,  3 
Nebr.  388;  Burnside  v.  Whitney,  21 
N.  Y.  148;  Gibbs  v.  Berry,  35  N,  Car. 
388;   Estes  v.  Phillips,  13  Ohio  Dec. 


732,  2  Cine.  Sup.  Ct.  (Ohio)  3; 
Climenson  v.  Climenson,  163  Pa.  St. 
451,  30  Atl.  148;  Myers  v.  Easter- 
wood,  60  Tex,  107;  Darling  v.  Dar- 
ling, 16  Wis.  644. 

"Griggs  V.  Seeley,  8  Ind.  264 
Dickerson  v.  Tyner,  4  Blackf.  (Ind,) 
253;  Burnside  v.  Whitney,  21  N.  Y, 
148;  McCune  v.  Lytle,  197  Pa.  St 
404,  47  Atl.  190. 

"Williams  V.  Walton,  9  Cal.  142 
Hepburn  v,  Jones,  4  Colo.  981 ;  Bash 
V.  VanOsdol,  75  Ind.  186;  Sims  v. 
Banta,  9  Ky.  L.  (abstract)  286;  Sar- 
gent V.  Hampden,  32  Maine  78;  Deer- 
field  V.  Arms,  20  Pick,  (Mass.)  480, 
32  Am.  Dec.  228:  Holdridge  v.  Sto- 
well,  39  Minn.  360,  40  N,  W.  259; 
Beniamin  v.  Benjamin  5  Watts.  &  S. 
(Pa,)  562;  Tacoma  R.  &  Motor  Co. 
V.  Cummings,  5  Wash.  206,  31  Pac. 
747,  33  Pac.  507.  See  also,  Erie  Tel. 
&c,  Co,  V.  Bent,  39  Fed.  409. 

'*Forman  Lumber  Co.  v.  Ragsdale, 
12  111.  App.  441 ;  Springfield  &  S,  R. 
Co.  V.  Calkins,  90  Mo.  538,  3  S.  W. 
82;  Ex  parte  Wallis,  6  Cow.  (N.  Y.) 
581;  Hubbell  v.  Baldwin,  Wright 
(Ohio)  86;  Brace  v.  Stacy,  56  Wis. 
148,  14  N.  W.  5L  See  contra,  Hart  v. 
Stewart,  13  La.  Ann.  37,  and  Kelly 
V.  Morse,  3  Nebr.  224. 

™Carsley  v.  Lindsay,  14  Cal,  390; 
Hoggs  V.  Morse,  31  Cal.  128;  Martin 
V.  Bevan,  58  Ind.  282;  Anderson  v. 
Beebe,  22  Kans,  768;  Laine  v.  Shrock, 
Walk.  (Miss,)  316;  Brace  v.  Stacy, 
56  Wis.  148,  14  N.  W.  51,  In  re  South- 
ern Pac,  Co.,  155  Fed.  1001;  Nelson 
V,  Hinesley,  3  Blackf.  (Ind.)  432: 
Middleton  v.   Hume,  3  J.  J.   Marsh. 
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award. ^''  Where  a  court  improperly  refuses  to  enter  judgment 
on  an  award,  it  may  be  compelled  by  mandamus.*^  Execution 
lies  on  a  judgment  issued  on  award  the  same  as  on  any  other 
judgment.'^  In  England  and  Canada  and  a  few  American  juris- 
dictions, an  award  may  be  enforced  by  attachment/^  Where 
a  bond  is  given  to  perform  the  award,  action  may  be  brought  to 
recover  the  penalty  of  the  bond,  rather  than  on  the  award.'* 
Judgment  on  the  award  bars  a  suit  on  the  bond.^°  The  party 
may  elect  to  sue  either  on  the  award  or  on  the  bond.'° 


(Ky.)  221 ;  In  re  Taylor,  9  Mo.  App. 
589;  Alexander  v.  Witherspoon,  30 
Tex.  291. 

'°  Dist.  Tp.  of  Little  Sioux  v.  Inde- 
pendent Dist.  of  Little  Sioux,  60  Iowa 
141,  14  N.,  W.  201.  See  also,  Lamar 
V.  Nicholson,  7  Post.  (Ala.)  158; 
Rone  V.  Hynes,  7  Ky.  L.  93 ;  Nelson 
V.  Andrews,  2  Mass.  164;  Common- 
wealth V.  Pejepscut,  7  Mass.  399; 
Bouck  V.  Bouck,  57  Minn.  490,  59  N. 
W.  547;  Gunn  v.  Bowers,  126  Pa.  St. 
552,  17  Atl.  893. 

■^Dudley  v.  Farris,  79  Ala.  187; 
Dorr  V.  Hill,  62  N.  H.  506. 

''King  V.  Jemison,  33  Ala.  499; 
Caton  V.  MacTavish,  10  Gill.  &  J. 
(Md.)  192;  Commonwealth  v. 
Pejepscut,  7  Mass.  399;  Coleman  v. 
Lukens,  4  Whart.  (Pa.)  347;  Gal- 
lup V.  Reynolds,  8  Watts   (Pa.)   424. 

■"Burrows  v.  Guthrie,  61  111.  70; 
Shriver  v.  State,  9  Gill.  &  J.  (Md.) 
1;  Ex  parte  Wallis,  7  Cow.  (N.  Y.) 
522;    Kunckle    v.    Kunckle,    1    Dall. 


(U.  S.)  364,  1  L.  ed.  178.  See  also, 
Tebutt  V.  Ambler,  2  Dowl.  (U.  S.) 
611 ;  Kenyon  v.  Grayson,  2  Smith  61 ; 
Barnes  v.  McMartin,  5  U.  C.  Q.  B. 
(O.  S.)  143;  Hoffman  v.  Westlecraft 
(N.  J.),  79  Atl.  319. 

"See  Elliott  Ev.,  §  1657;  Titus  v. 
Scantling,  3  Blackf.  (Ind.)  ill,  4 
Blackf.  89;  Shockey's  Admr.  v.  Glas- 
ford,  6  Dana  (Ky.)  9;  Thompson  v. 
Childs,  29  N.  Car.  435.  See  also, 
Stewart  v.  Grier,  7  Houst.  (Del.) 
378,  32  Atl.  328;  Shroyer  v.  Bash,  57 
Ind.  349;  Spear  v.  Smith,  1  Denio. 
(N.  Y.)  464. 

"'Nolte  V.  Lowe,  18  111.  437. 

"Wilkes  V.  Cotter,  28  Ark.  519; 
Nolte  V.  Lowe,  18  111.  437;  Titus  v. 
Scantling,  4  Blackf.  (Ind.)  89; 
Shockey's  Admr.  v.  Glasford,  6  Dana 
(Ky.)  9;  Ex  parte  Wallis,  7  Cowen 
(N.  Y.)  522;  Thompson  v.  Childs,  29 
N.  Car.  435;  Smallwood  v.  Mercer,  1 
Wash.  (Va.)  290. 
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§  2985.  Definition  of  bailment. — A  bailment  may  be  de- 
fined as  a  contract  by  which  the  possession  of  personal  property 
is  temporarily  transferred  from  the  owner  to  another  for  the  ac- 
complishment of  some  special  purpose.  There  have  been  almost 
as  many  definitions  of  bailments  as  there  have  been  writers  upon 
the  subject,  but  the  one  just  given  seems  to  be  sufficiently  definite 
and  inclusive  for  the  purposes  of  this  article.^ 


^  Among  other  definitions  of  bail- 
ments are  the  following:  "Bailment 
consists  in  the  rightful  holding  of  a 
chattel  by  some  party,  under  an  obli- 
gation to  return  or  deliver  it  over  (or 
in  certain  instances  hold  as  full 
owner),  after  some  special  purpose 
is  accomplished."   Schouler  Bailments 


(3d  ed.),  §  2.  "A  bailment  is  a  trans- 
fer of  the  possession  of  personal 
property,  without  a  transfer  of 
ownership,  for  the  accomplishment 
of  a  certain  purpose,  whereupon  the 
property  is  to  be  redelivered  or  deliv- 
ered over  to  a  third  person."  Hale 
Bailments,  §  1.   "A  bailment  is  a  con- 
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§  2986.  Character  of  the  relation. — A  bailment  relation  is 
a  contract  relation,  the  contract  often,  however,  being  implied 
and  not  express.  A  bailment  is  a  real  contract,  that  is,  a  con- 
tract based  upon  a  thing  and  the  transfer  of  its  possession,  rather 
than  a  consensual  agreement  or  contract  based  on  mutual  prom- 
ises.^ The  term  "bailment"  comes  from  the  Norman  word 
"bailer",  to  deliver,  and  an  actual,  implied  or  constructive  de- 
livery of  possession  from  the  bailor  of  goods  to  the  bailee 
and  an  actual,  implied  or  constructive  redelivery  of  such  pos- 
session   are    elements    essential    to    every    bailment    contract.^ 


tract  relation  resulting  from  the  deliv- 
ery of  personal  chattels  by  the  owner, 
called  the  bailor,  to  a  second  person, 
called  the  bailee,  for  a  specific  purpose, 
upon  the  accomplishment  of  which  the 
chattels  are  ta  be  dealt  with  accord- 
ing to  the  owner's  direction."  God- 
dard  Bailments,  §  1.  "A  bailment  is 
a  delivery  of  a  thing  in  trust  for 
some  special  object  or  purpose,  and 
upon  a  contract,  expressed  or  im- 
plied, to  conform  to  the  object  or 
purpose  of  the  trust."  Story  Bail- 
ments, §  2.  "Bailment,  from  the 
French  bailler,  to  deliver,  is  de- 
livery of  goods  for  some  particular 
purpose,  or  on  mere  deposit,  upon  a 
contract  express  or  implied,  that, 
after  the  purpose  has  been  per- 
formed, they  shall  be  redelivered  to 
the  bailor,  or  otherwise  dealt  with 
according  to  his  directions,  or  (as 
the  case  may  be),  kept  till  he  re- 
claims them."  Stephens  Com.  (1st 
Am.  ed.)  bk.  2,  pt.  2,  ch.  S,  p.  129.  Of 
these  definitions  probably  that  of  Hale 
is  the  most  satisfactory.  Those  of 
Story,  Goddard  and  Stephens  make 
delivery  to  the  bailee  essential,  yet  in 
case  of  the  finder  of  lost  property,  who 
is  by  all  writers  recognized  as  a  bailee, 
there  can  be  said  to  be  no  delivery, 
save  by  the  merest  fiction  of  law, 
while  in  such  a  case  there  is  certainly 
a  transfer  of  possession  and  a  right- 
ful holding  by  the  bailee.  On  the 
other  hand,  the  definitions  of  Schedu- 
ler and  Hale  perhaps  overemphasize 
the  element  of  redelivery,  for  in 
some  cases  the  bailment  may  be  re- 
tained bv  the  bailee  after  the  ac- 
complishment of  the  special  purpose, 
and  in  many  cases  it  is  not  returned 
to  the  owner,  so  tljat  it  seems  more 


exact  to  say  that  the  property  bailed 
must  be  disposed  of  as  the  owner 
directs  than  to  say  that  it  must  be 
delivered  to  the  owner,  or  to  a  third 
party.  Under  some  of  the  definitions 
of  bailments  the  consignment  of 
goods  to  a  factor  for  sale  would 
not  constitute  a  bailment,  because 
there  is  no  redelivery,  and  there 
has  been  some  conflict  in  the  past 
as  to  whether  this  is  a  bailment, 
but  it  seems  that  in  all  its  es- 
sentials it  is.  The  definition  given 
in  the  text  makes  the  foundation  of 
the  relation  rather  the  severance  of 
possession  from  ownership  than  the 
delivery  or  redelivery,  yet  we  believe 
that  so  far  as  delivery  by  the  owner 
or  redelivery  to  him  is  essential, 
they  are  included  in  the  temporary 
transfer  of  possession  for  some 
special  purpose,  for  such  transfer 
implies  that  the  possession  is  to  re- 
turn to  the  owner  after  the  special 
purpose  has  been  accomplished.  In 
j\Ir.  Schouler's  later  work.  Bail- 
ments Including  Carriers  (1905), 
§  1,  he  says  that  "bailment  may  be 
said  in  a  broad  sense  to  consist  in 
rightful  possession  of  a  chattel  sev- 
ered from  its  ownership,"  and  this  is 
a  very  comprehensive  and  satisfactory 
definition. 

■  Street  on  Foundations  of  Legal 
Liability,  vol,  2,  ch.  1,  p.  1,  et  seq., 
ch.  26.  p.  251.  ct  seq. 

"Schouler  Bailments  (3d  ed.),  §  1; 
Van  Zile  Bailments  (2d  ed.),  §  3; 
Goddard  Bailments,  §  11;  Hale 
Bailments,  p.  ,30.  See  Bates  v.  Big- 
by,  123  Ga.  727.  51  S.  E.  717;  North- 
cutt  V.  State,  60  Tex.  Cr.  259,  131  S. 
W.    1128. 
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Only  personal  property  can  be  the  subject  of  a  bailment, 
for  actual  manual  possession  of  real  property  cannot  be  de- 
livered, and  under  the  civil  law  only  corporeal  personal  prop- 
erty could  be  bailed,  on  the  ground  that  it  alone  admitted  of  the 
actual  delivery  necessary  to  constitute  a  bailment,  but  under  the 
common  law  incorporeal  personalty,  as  debts  or  choses  in  action, 
may  be  bailed.  In  fact,  the  development  of  the  law  of  bailment 
has  been  a  transition  from  the  theory  of  actual  delivery  and  rede- 
livery of  corporeal  chattels  to  the  theory  of  the  transfer  for  a 
special  purpose  of  the  possession  of  any  kind  of  personal  prop- 
erty, and  to-day  it  can  be  said  that  the  one  distinguishing  element 
of  the  bailment  relation  is  the  rightful  temporary  holding  of  the 
possession  of  personal  property,  by  one  not  its  owner.*  Since 
the  relation  is  one  of  contract,  the  general  rules  applicable  to  all 
contracts  apply.  A  marked  feature  of  the  law  of  bailments  is  the 
fact  that  it  consists  almost  wholly  of  duties  arising  between  the 
parties  by  implication  of  law,  almost  all  of  which  may  be  changed 
by  express  contract,  and  in  perhaps  no  other  branch  of  the  law 
of  contracts  do  we  find  so  prominently  the  implied  contract.^ 
Likewise,  as  most  contracts  can  be  entered  into  by  the  agent  of 
the  contractor,  the  principles  of  agency  apply  to  bailments,  and 
this  is  especially  true  in  reference  to  the  law  of  carriers,  since 
most  of  the  carriers  to-day  are  great  corporations  which  can 
contract  only  by  and  through  their  agents. 

§  2987.  Origin  of  the  law  of  bailment. — The  modern  law 
of  bailment  is  to  some  degree  a  mingling  of  the  Roman  law  and 
the  common  law,  or  rather,  the  grafting  of  Roman  law  terms  upon 
common-law  principles.  The  modern  English  law  of  bailment 
had  its  origin  in  the  case  of  Coggs  v.  Bernard,^  decided  by  Lord 
Holt  in  1703,  and  all  the  present  law  of  the  subject  has  been  a 
development  of  principles  tentatively  laid  down  by  Lord  Holt 

'  Street    on    Foundations    of    Legal  other,     that     creates     the     bailment. 
Liability    vol.  2,  252;   Schouler  Bail-  Burns  v.  State,  145  Wis.  Hi,  128  N. 
ments     Including     Carriers     (1905),  W.  987,  140  Am.  St.  1081 
§  1      A  contract  between  the  parties  Hale  Bailments,  p.  27. 
is  liot  necessary  to  a  bailment,  but  it  "  Coggs    v.    Bernard,    2    Ld.    Ray- 
is  the  element  of  lawful  possession,  mond  909,   1    Smith  Lead.   Cas.,   7th 
however  created,  and  duty  to  account  Am.  ed.  369. 
for  the  thing  as  the  property  of  an- 
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in  that  case.  Sir  William  Jones  in  his  Essay  on  Bailments  and 
Justice  Story  in  his  work  on  bailments  have  had  much  to  do 
with  the  development  and  classification  of  the  principles  underly- 
ing the  subject.^  Lord  Holt  and  Sir  William  Jones  introduced 
the  classification  of  the  Roman  law  as  to  the  relations  embraced 
in  the  subject  of  bailment,  Justice  Story  introduced  another 
classification  based  upon  the  doctrine  of  consideration,  and  the 
modern  classification  is  a  combination  of  the  two,  using  names 
derived  from  the  Roman  classification  for  many  of  the  classes, 
while  not  giving  to  the  relations  thus  designated  the  full  Roman 
signification.'  A  large  portion  of  the  law  of  bailments  has  been 
laid  down  by  the  text-writers  in  advance  of  actual  decision  from 
the  courts,  and  for  many  of  the  principles  referred  to  in  this  ar- 
ticle, citation  is  made  of  the  works  of  Story  and  Jones  as  reposi- 
tories of  the  law. 

§  2988.  Classification  of  bailments. — The  general  classes 
of  bailments  are :  i .  Gratuitous  bailments,  for  the  benefit  of  one  of 
the  parties  to  the  bailment ;  and  2.  Bailments  upon  consideration, 
for  the  mutual  benefit  of  both  parties.  Gratuitous  bailments  are 
further  subdivided:  i.  Bailments  for  the  benefit  of  the  bailor 
alone,  of  which  there  are  two  kinds :  Deposits,  where  the  bailee 
takes  a  thing  to  be  kept  gratuitously  for  the  bailor,  and  Mandates, 
where  the  bailee  undertakes  for  the  bailor  gratuitously  to  per- 
form work  upon  a  thing,  or  to  carry  it  from  one  place  to  an- 
other; and  2.  Bailments  for  the  benefit  of  the  bailee  alone,  or 
Commodates,  where  the  bailor  gratuitously  lends  a  thing  to  the 
bailee  for  his  temporary  use  and  enjoyment.  Of  Bailments  upon 
consideration  for  mutual  benefit,  there  are  two  main  divisions : 
I.  Pledges  (the  Roman  pignus  or  vadium),  where  the  possession 
of  a  thing  is  delivered  as  security  for  the  performance  of  an 
undertaking  or  obligation,  or  the  payment  of  a  debt;  and  2. 
Contracts  of  hiring,  where  the  bailee  does  something  to  the  thing 
bailed  in  return  for  a  reward.     Of  contracts  of  hiring  there  are 

'  Jones  Essay  on  Bailments  (1781);  Legal    Liability,    vol.    2,    ch.    27,    pp. 

Story  Bailments   (1832).                      ^  271-4;     Hale     Bailments,     pp.     35-7; 

°  For     the     classification     of     bail-  Goddard    Bailments,    §    12 ;    Schouler 

ments,   see  Van   Zile   Bailments    (2d  Bailments   (3rd  ed.),  §§  13,  14. 
ed,),  ch.  2;  Street  on  Foundations  of 
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four  classes,  according  to  whether  the  bailor  lets  to  the  bailee  the 
use  of  a  thing  (locatio  rei),  or  hires  the  bailee  to  work  upon  a 
thing  (locatio  operis  faciendi),  or  hires  him  to  keep  a  thing 
(locatio  custodise),  or  hires  him  to  carry  a  thing  from  place  to 
place  (locatio  operis  mercium  vehendarum),  in  these  latter  three 
the  bailor  hiring  services  about  a  chattel.  And  of  contracts  of 
carriage  there  may  be  contracts  for  the  carriage  of  goods,  or  of 
passengers,  or  of  live  stock.  Among  the  locatio  or  hiring  con- 
tracts three  species  stand  out  as  exceptional  bailments,  because  of 
certain  exceptional  liabilities  and  duties  imposed  by  law  because 
of  their  peculiar  situation,  and  these  are  postinasters,  innkeepers 
and  common  carriers.  In  magnitude  and  importance  the  subject 
of  carriers  at  the  present  day  overshadows  all  the  other  subjects 
in  the  classification  of  bailments. 

§2989.    The  consideration  which  supports  the  contract. — 

Under  the  common  law  every  contract  not  under  seal  must  be  sup- 
ported by  a  consideration,  while  under  the  civil  law,  from  which 
we  in  part  derive  our  law  of  bailments,  such  was  not  in  all  instances 
necessary."  In  the  cases  of  bailments  for  mutual  benefit,  it  is  at 
once  apparent  that  the  contract  is  supported  by  a  consideration 
moving  from  each  side.  Where  the  bailment  is  a  commodate,  the 
benefit  accruing  to  the  bailee  is  sufficient  consideration  to  hold 
him  to  the  legal  obligation  of  his  contract,  but  it  is  not  so  easy 
to  see  what  consideration  binds  the  gratuitous  bailee  for  the 
benefit  of  the  bailor  in  a  deposit  or  mandate.  However,  it  is 
settled  that  the  delivery  of  the  property  into  the  bailee's  care, 
which  is  a  detriment  to  the  bailor  in  that  it  deprives  him  of  the 
possession  of  his  property  and  some  rights  connected  therewith, 
is  a  sufficient  consideration  for  the  bailee's  contract,  if  he  accepts 
the  goods.  It  is  said  that  the  confidence  reposed  in  the  bailee  by 
the  bailor  is  a  sufficient  consideration,  or  in  the  words  of  Lord 
Holt  in  Coggs  v.  Bernard,  "the  owner  trusting  him  [the  bailee] 

I     "In  a  real  contract  under  the  civil  was    in   early   English    days   that   of 

law  a  duty  attached  under  the  law,  debt,    rather    than    assumpsit.      See 

without   aid    from   a,   promise    which  Street  on  Foundations  of  Legal  Lia- 

must  be  supported  by  a  consideration,  bility,  vol.  2,  p.  270,  vol.  2,  ch.  XXVI ; 

The    action    in    cases    of    bailment  Coggs  v.  Bernard,  2  Ld.  Raym.  909. 
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with  the  goods  is  a  sufficient  consideration  to  oblige  him  to  a 
careful  management."" 

§  2990.  Principles  common  to  all  bailments  and  subject- 
matter  of  a  bailment. — There  are  certain  well-established 
principles  of  law  which  are  applicable  to  all  of  the  various  classes 
of  bailments,  as  well  as  certain  essential  elements  common  to  all 
bailments,  and  it  will  be  the  aim  of  the  sections  next  succeeding 
to  briefly  discuss  these  principles  and  elements.  The  subject- 
matter  of  a  bailment  is  always  personal  property.  It  may  be 
corporeal  or  incorporeal.^^  Real  estate  cannot  be  the  subject  of  a 
bailment. ^^  When  one  by  contract  transfers  the  possession  of 
realty  to  another,  while  retaining  ownership,  the  relation  created, 
though  to  a  certain  extent  similar  to  that  of  bailor  and  bailee,  is 
that  of  landlord  and  tenant.  In  fact,  the  distinction  between  the 
relations  is  one  rather  artificial  than  actual,  but  from  its  incep- 
tion the  law  of  bailments  has  been  confined  to  personal  property. 

§  2991.  The  parties  to  a  bailment. — The  parties  to  a  bail- 
ment are  called  the  bailor  and  the  bailee.  The  bailor  is  the 
party  from  whose  possession  the  property  is  transferred  for  the 
accomplishment  of  the  special  purpose  of  the  bailment,  and  the 
bailee  is  the  party  into  whose  possession  such  transfer  for  such 
purpose  is  made.  It  is  not  necessary  that  the  bailor  should  be 
the  owner,  but  simply  that  he  have  possession  of  the  property, 
nor  is  it  necessary  that  his  possession  should  be  lawful.^''  If  a 
bailment  is  made  by  one  entitled  only  to  the  possession  of  the 
property,  it  is,  of  course,  liable  to  be  defeated  in  its  purpose  by 
the  exercise  of  the  paramount  rights  of  the  owner.  Where  a 
bailment  is  made  by  an  express  contract,  the  capacity  of  the  par- 

"Coggs  V.  Bernard,  2  Ld.  Raym.  10  Johns.  (N.  Y.)  471;  Appleton  v. 
909;  Clark  v.  Gaylord,  24  Conn.  484;  Donaldson,  3  Pa.  St.  381.  Any  kind 
McCauley  v.  Davidson,  10  Minn.  418,  of  personal  property,  including  cur- 
GilfiUan  33S ;  Kincheloe  v.  Priest,  89  rent  money,  and  even  a  chose  in  ac- 
Mo.  240,  58  Am.  Rep.  117.  See  tion,  if  in  existence,  may  be  the  sub- 
Young  V.  Noble,  2  Disney  (Ohio)  ject  of  a  bailment.  Van  Wagoner  v. 
485;  McDaniels  v.  Robinson,  26  Vt.  Buckley,  133  N.  Y.  S.  599. 
316,  62  Am.  Dec,  574n.  '=  Williams    v.    Jones,    3    H.    &    C. 

"Loomis    V.     Stave,    72    111.    623;  256;   Coupledike  v.   Coupledike,   Cro. 

Jarvis     v.     Rogers,     15     Mass.    389;  Jac.   39.     See   Dewey  v.    Bowman,   8 

White   V.    Phelps,    14   Minn.   27,    100  Cal.  145. 

Am.    Dec.    190;    McLean   v.    Walker,  "  Van  Zile  Bailments  (2d  ed.),  §  11. 
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ties  to  contract  is  governed  by  their  competency  to  enter  into  an 
ordinary  contract,  and  infants,  lunatics  or  married  women,  ex- 
cept where  their  disabilities  have  been  removed  by  statute,  can 
no  more  enter  into  a  bailment  contract  than  any  other  contract." 
However,  as  has  often  been  said,  this  disabiHty  is  to  be  used  as  a 
shield,  and  not  as  a  sword,  and  while  persons  under  a  disability 
are  not  liable  for  a  breach  of  their  contract,  yet,  having  once 
come  into  the  possession  of  goods,  they  are  liable  in  tort  for  their 
conversion,  and  a  departure  from  the  purposes  of  the  bailment  is 
usually  held  a  conversion.^"  An  infant  may  make  a  contract  as 
bailor,  which  will  be  binding  on  the  bailee  until  the  infant  re- 
pudiates it,  or  recalls  the  property  bailed."  Under  the  common 
law  the  contract  of  a  married  woman  with  respect  to  a  bailment 
is  absolutely  void.^^  But  where  one  under  a  disability  becomes 
in  such  a  situation  that  the  law  would  imply  the  bailment  relation 
to  exist,  as  if  such  a  one  finds  lost  property,  then  he  is  held  to 
the  care  of  a  bailee  in  regard  to  the  property.^^  A  corporation 
acting  within  its  corporate  authority  may  be  a  bailor  or  bailee.^^ 

§  2992.  Delivery  and  accepteince  of  the  property. — It  is  es- 
sential to  the  existence  and  the  inception  of  the  bailment  relation 
that  there  should  be  a  delivery  of  the  thing  bailed,  or  something 
which  takes  the  place  of  delivery.  Delivery  may  be  actual,  con- 
structive or  by  operation  of  law.  Delivery  is  actual  where  the 
bailor  makes  a  manual  transfer  of  the  property  to  the  bailee,  as 
where  shoes  are  left  with  a  cobbler  for  repairs,  or  a  package  de- 

"Fetrow  v.  Wiseman,  40  Ind.  148;  Wiley,  23  Vt.  355,  56  Am.  Dec.  85; 

Fay  V.  Burditt,  81  Ind.  433,  42  Am.  Ray   v.    Tubbs,   50   Vt.   688,   28   Am. 

Rep.    142:    Illinois    Land   &c.    Co.   v.  Rep.  519.  See  Clark  Contracts  (1894), 

Bonner,    75    111.    315;    Hagebush    v.  p.  261. 

Ragland,  78  111.  40 ;   Scanlan  v.  Cobb,  "  Story   Bailments,   §   50 ;   Schouler 

85  111.  296;  Holmes  v.  Rice,  45  Mich.  Bailments    (3d  ed.),   §  27. 

142,   7  N.  W.  772;   Shoulters  v,  Al-  "Clark   Contracts    (1894),    p.    276. 

len,    51    Mich.    529,    16   N.    W.    888;  "Van  Zile  Bailments  (2d  ed.),  §  12. 

Owen  V.  Long,  112  Mass.  403;  Eaton  "Lehman   Bros.   v.  Tallassee  Mfg. 

V.   Eaton,   37   N.   J.   L.   108,    18   Am.  Co.,  64  Ala.  567:  Combination  Trust 

Rep    716;    Mutual   Life   Ins.    Co.   v.  Co.  v.  Weed,  2  Fed.  24;  Baldwin  v. 

Hunt    79  N.  Y.  541 ;  Harner  v.  Dip-  Canfield,  26  Minn.  43,  1  N.  W.  261 ; 

pie,  31  Ohio  St.  72,  27  Am.  Rep.  496.  Chouteau  v.  Allen,  70  Mo.  290 ;  Dun- 

"  Mills    V.    Graham,    1    Bos.    &    P.  comb  v.  New  York,  H.  &  N.  R.  Co., 

140;     Homer    v.    Thwing,     3     Pick.  84  N.  Y.  190;  Lloyd  v.  West  Branch 

(Mass)  492;  Freeman  v.  Boland,  14  Bank,   IS   Pa.   St.    172,   53   Am.   Dec. 

R.  I.  39,  51  Am.  Rep.  340;  Towne  v.  581. 

16 — Contracts,  Vol.  4 
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livered  to  an  expressman,  or  an  umbrella  loaned  to  a  friend. 
Constructive  delivery  arises  when,  on  account  of  circumstances 
or  the  nature  of  the  property,  manual  delivery  is  impossible  or 
useless,  but  from  the  circumstances  there  may  be  implied  an  in- 
tention of  the  person  in  possession  to  act  as  bailee  for  another.^" 
So,  vi^here  a  vendor  holds  goods  after  a  sale,  he  is  by  constructive 
delivery  the  bailee  of  such  goods  for  the  vendee,^^  or  vi^here  after 
a  contract  of  hiring  is  terminated  the  hirer  retains  the  property 
for  the  benefit  of  the  bailor,  a  new  bailment  is  created  without 
actual  change  of  possession. ^^  Delivery  by  operation  of  law  takes 
place  when  lost  goods  are  found,  or  goods  seized  under  legal 
process,  the  finder  or  the  officer  being  a  bailee  by  operation  of 
the  law,  and  not  because  the  owner  has  consented  to  their  deliv- 
ery to  him.^^  A  delivery  may  be  made  to  the  servant  or  agent  of 
the  bailee."*  Delivery  is  not  complete  without  acceptance  by 
the  bailee,  and  even  though  one  may  involuntarily  become  a 
bailor,  he  can  not  be  charged  as  a  bailee  unless  he  voluntarily 
takes  possession  of  the  goods,  even  in  case  of  the  finder  of  lost 
property.^^  But  it  is  said  that  where  one  knowingly  holds  pos- 
session of  another's  goods,  he  is  liable  as  a  bailee,  and  if  he  finds 
the  goods  of  another  in  his  possession  and  does  not  know  how  he 
obtained  possession,  he  is  held  as  a  bailee  after  he  obtains  no- 
tice.^°    Although  one  may  not  be  made  a  bailee  against  his  will,'^ 


'Story  Bailments   (9th  ed.),  §  55 


Blake  V.  Kimball,  106  Mass.  115;  Tux-         "' Boynton    v.     Payrow,    67     Maine 


worth  V.  Moore,  9  Pick.  (Mass.)  346 
Whitaker  v.  Sumner,  20  Pick, 
(Mass.)  399;  Dillenback  v.  Jerome, 
7  Cow.  (N.  Y.)  294.  See  King  v, 
Jarman,   35    Ark.    190,   37    Am.    Rep 


'  Goddard  Bailments,  §  4. 


587;  Brown  v,  Warren,  43  N.  H.  430; 
City  Bank  v.  Perkins,  29  N,  Y.  554, 
86  Am.  Dec.  332;  Lloyd  v.  Barden,  3 
Strob.  (S.  Car.)  343;  McCready  v. 
Haslock,  3  Tenn.  Ch.   13.     See  Baker 


11,  and   note;   Sherman  v.   Hicks,  14  &  Lockwood  Mfg.  Co.  v.  Clayton,  40 

N.   Mex.  439,  94  Pac.  959.  Tex.  Civ.  App.  586,  90  S.  W.  519. 

^  Oakley  V.  State,  40  Ala.  372.  So  "^^  Goddard  Bailments,  §  5.  One 
where  the  purchaser  of  goods  shipped  who  finds  a  thing  is  not  compelled 
them  back  to  the  seller  without  any  to  take  possession  of  it,  but  if  he  does 
notification,  or  any  previous  agree-  so  voluntarily  he  is  held  by  the  law 
ment,  and  the  seller  stored  the  goods  to  the  care  of  a  depositary.  See  Van- 
to  protect  them,  the  seller  became  a  drink  v.  Archer,  1  Leon.  221  ;  Dough- 
gratuitous  bailee  for  the  buyer,  and  erty  v.  Posegate,  3  Iowa  88,  Cory  v. 
the  buyer  was  liable  to  him  for  nee-  Little,  6  N.  H.  213,  25  Am.  Dec.  '458. 
essary  storage  charges  actually  paid.  '"Hale  Bailments,  §  2;  Wolf  v. 
Smith  V.  F.  W.  Heitman  Co.,  44  Shannon,  50  111.  App.  396-  Tones  v 
Tex.   Civ.  App.   358,  98   S.  W.    1074.  Maxwell,  1  Lack,  Leg.  N.   (Pa.)   191. 

^Macomber  v.  Parker,  14  Pick.  "Cory  v.  Little,  6  N.  H  213  25 
(Mass.)  497. 


243  DEFINITIONS   AND    PRINCIPLES.  §    2993 

yet  as  an  agreement  between  the  parties  is  not  necessary  to  create 
a  bailment,  and  it  may  arise  by  operation  of  law,  a  taking  posses- 
sion of  personal  property  without  a  present  intent  to  appropriate 
it  may  bring  into  being  all  the  contractual  elements  essential  to 
a  bailment ;  as  where  a  lunatic  throws  away  a  roll  of  money  while 
being  pursued  and  one  of  the  pursuers  picks  it  up  and  gives  it  to 
a  constable  who  takes  the  lunatic  in  custody,  the  constable  is  a 
bailee  of  the  money. ^* 

§  2993.  Possession  of  the  property. — As  we  have  seen,  the 
characteristic  of  the  bailment  relation  is  that  the  possession  of 
the  property  bailed,  without  title  thereto,  is  in  the  bailee,  and  it  is 
essential  to  the  existence  of  the  relation  that  the  bailee  have  pos- 
session. During  the  accomplishment  of  the  special  purpose  of 
the  bailment  the  bailee  has  the  right  of  possession  against  the 
bailor,  so  long  as  the  bailee  himself  is  not  in  default  in  the  con- 
ditions of  the  contract.^^  But  the  bailee  has  no  title,  by  an  un- 
authorized sale  cannot  convey  title  to  an  innocent  purchaser,  can 
in  no  event  convey  more  than  his  own  interest,  and  cannot  subject 
the  property  bailed  to  a  lien.^" 

§  2994.  The  bailor's  title  and  rights. — While  the  bailee  has 
the  right  of  possession,  he  can  never  hold  the  general  title  while 
the  relation  of  bailment  continues,  for  a  man  cannot  be  a  bailee 
for  himself.  The  right  of  property  remains  in  the  bailor,  if  he  be 
the  owner;  if  not,  it  remains  in  the  true  owner.^^  The  owner  may 

Am.  Dec.  458;  Lloyd  v.  West  Branch  33  Pa.  Super.  Ct.  218;  Barnett  v. 
Bank,  IS  Pa.' St.  172,  53  Am.  Dec.  Fein,  41  Pa.  Super.  Ct.  423;  Wood- 
SSI,  ward  V.  San  Antonio  Tr.  Co.    (Tex. 

''Burns  v.  State,  145  Wis.  373,  128  Civ.  App.),  9S  S.  W.  76;  Cases  cited 

N.  W.  987,  140  Am.  St.  1081.  in   note,   2S   L.    R.   A.    (N.   S.)    776. 

^  Simpson  v.    Wrenn,   SO    111.   222 ;  Where    the     conditional    vendee     of 

Burdict  v.  Murray,  3  Vt.  302,  21  Am.  property  bails  it  for  its  improvement 

Dec.  588.  by   work   and  labor  thereon,   no   lia- 

'^  Boozer  v.  Jones,  169  Ala.  481,  53  bility  is  created  against  the  vendor  or 

So.   1018;  Clay  v.  Sullivan,  156  Ala.  the  property.     Baughnan  Automobile 

892,  47  So.  153 ;  Robinson  v.  Haas,  40  Co.  v.  Emanuel,  137  Ga.  3S4,  1Z  S.  E. 

Cal.  474;  Newton  v.  Cardwell  &c.  Co.,  511. 

41  Colo.  492,  92  Pac.  914;  Leffler  v.        ''See    Story   Bailments    (9th    ed.), 

Watson,  13  Ind.  App.  176,  40  N.  E.  §  93;  Henry  v.  Patterson,  57  Pa.  St. 

1107,  41  N    E.  467;   Small  v.  Robin-  346;    Pritchett   v.    Cook,    62    Pa.    St. 

son,  69  Maine  425,  31  Am.  Rep.  299;  193;  Northcutt  v.  State,  60  Tex.  Cr. 

Sowden  V.  Kessler,  76  Mo.  App.  581;  App.  259,  131  S.  W.  1128;  The  Laflin 

Heisley  v.  Economy  Tool  Mfg.  Co.,  &  Rand  Powder  Co.  v.  Burkhardt,  97 

U.  S.  110,  24  L.  ed.  973. 
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transfer  the  title  and  the  right  of  property  while  the  bailment  is  in 
the  bailee's  possession,  subject  to  the  bailee's  rights,  and  without 
the  bailee's  consent ;  and  if  the  bailee  knows  of  such  transfer  of 
title  he  must  hold  the  property  as  against  attaching  creditors  of 
the  bailor,  or  a  claimant  as  bona  fide  purchaser.^''  And  where  the 
bailor's  right  of  property  carries  with  it  the  right  of  possession, 
he  may  maintain  replevin  against  one  who  is  wrongfully  in  pos- 
session of  the  property  bailed/^ 

§  2995.  The  bailee's  estoppel  to  deny  the  bailor's  title. — 
"A  bailee  shall  never  be  permitted  to  controvert  the  bailor's  title, 
or  set  up  against  him  a  title  acquired  by  himself  during  the  bail- 
ment, which  is  hostile  to,  or  inconsistent  in  character  with,  that 
which  he  acknowledged  in  accepting  the  bailment.'"**  And  if 
the  bailee  owns  the  paramount  title  but  receives  possession  from 
the  bailor  under  a  bailment  contract  he  is  estopped  to  deny  the 
bailor's  title  until  there  has  been  a  redelivery.^^  But  this  estop- 
pel is  only  as  to  title  at  the  time  of  bailment  and  the  bailee  may 
show  that  since  the  bailment  the  title  has  been  assigned  to  an- 

"' Riddle  V.  Blair,   148  Ala,  461,  42  ''Jensen  v.  Eagle  Ore  Co.,  47  Colo. 

"So.  566;  Hodges  v.  Hurd,  47  111.  363;  306,  107  Pac.  259,  33  L.  R.  A.  (N.  S.) 

Erwin  v.  Arthur,  61  Mo.  386;  Gerber  681    and    note.      See    also,    Riddle    v. 

V.  Monie,  56  Barb.  (N.  Y.)  652.  Blair,  148  Ala.  461,  42  So.  560;  Palni- 

'^  Walker  v.  Wilkinson,  35  Ala.  725,  tag  v.  Doutrick,  59  Cal.  154,  43  Am. 

76  Am.  Dec.  315 ;  Cannon  v.  Kinney,  Rep.  245 ;  Barker  v.  S.  A.  Lewis  &c. 

3   Scam.    (111.)   9;  Root  v.   Shandler,  Co.,   79   Conn.   342,   65   Atl.   143,    118 

10  Wend.   (N.  Y.)    110,  25  Am.  Dec.  Am.     St.     141;     Simpson    v.    Wrenn, 

546;  Estey  Co.  v.  Dick,  41  Pa.  Super.  SO  111.  222,  99  Am.  Dec.  511;   Pulli- 

Ct.    610;    Burdict   v.    Murray,    3    Vt.  am    v.    Burlingame,    81    Mo.    Ill,    51 

302,    21    Am.    Dec.    588;    Strong    v.  Am.  Rep.  229;   Hendricks  v.  Mount, 

Adams,  30  Vt.  221,  73  Am.  Dec.  305.  5    N.    J.    L.    738,    8    Am.    Dec.    623; 

If  the  bailor  has  the  right  to  posses-  First    Nat.    Bank   v.    Mason,   95    Pa. 

sion   at   any  time,   he   may   maintain  St.    113,    40    Am.    Rep.    632;    In    re 

trespass  against  a  third  person  for  in-  "The  Idaho,"  93  U.  S.  575,  23  L.  ed. 

jury    to    the    property.      Bradley    v.  978;  Nudd  v.  Montanye,  38  Wis.  511, 

Davis,  14  Maine  44,  30  Am.  Dec.  729 ;  20  Am.  Rep.  25. 

Staples  V.  Smith,  48  Maine  470 ;  Wal-  "'  Pepper  v.  James,  7  Ga.  App.  518, 

cot  V.  Pomeroy,  2  Pick.   (Mass.)   121.  67  S.  E.  218;   Simpson  v.  Wrenn,  50 

But  if  the  bailment  is  for  a  definite  111.   222;    Thompson   v.   Williams,   30 

time,  the  bailor  cannot  maintain  trcs-  Kans.    114,    1     Pac.    47;    Bursley    v. 

pass,  since  he  has  no  right  to  pes-  Hamilton,    IS    Pick.    (Mass.)    40,    25 

session    until    the   expiration    of    the  Am.  Dec.  433n;  Osgood  v.  Nichols,  5 

time.     Hume    v.     Tufts,     6    Blackf.  Gray  (Mass.)  420;  Bricker  v.  Stroud 

(Ind.)  136;  Lunt  v.  Brown,  13  Maine  Bros.,  56  Mo.  App.  183;  Hampton  v. 

236;    Walcot    v.    Pomeroy,    2    Pick.  Swisher.  4  N.   J.  L.   73.     See  H.   C. 

(Mass.)    121;   Wilson   v.   Martin,   40  Porter  Co.  v.  Boyd,  171  Fed.  305,  96 

N.  H.  88.  C.  C.  A.  197. 
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Other.'"  The  purchaser  from  the  bailor  may  assert  the  principle 
that  the  bailee  cannot  deny  his  bailor's  title."  If  the  bailor  is  not 
the  true  owner  and  the  true  owner  demands  the  property  from  the 
bailee,  he  is  liable  for  failure  to  dehver  to  such  owner,  and  de- 
livery to  the  true  owner  is  an  excuse  for  failure  to  redeliver  to  the 
bailor.*^  If  the  property  was  taken  from  the  bailor  by  regular 
process  of  law,  he  is  excused  from  redelivery.^"  And  it  is  held 
that  a  purchaser  from  the  bailee  is  not  estopped  to  assert  such  title 
against  the  bailor.*" 

1  §2996.  Bailee's  rights  against  third  parties. — Since  the 
bailee  is  entitled  to  the  possession  of  the  property  bailed,  he  has 
a  right  to  protect  that  possession  against  third  parties.  So  he 
may  bring  replevin  for  its  possession,  or  trover  for  its  value 
where  it  is  so  destroyed  or  injured  that  the  benefits  of  possession 
are  lessened.*^  Likewise  he  has  a  special  interest  to  the  extent 
of  his  rights  under  the  bailment  contract  and  may  sue  wrongdoers 


"Kingsman  v.  Kingsman,  6  Q.  B. 
Div.  122;  Cole  v.  Wabash,  St.  L.  & 
P.  R.  Co.,  21  Mo.  App.  443;  Gruel 
V.  Yetter,  27  Misc.  (N.  Y.)  494,  58 
N.  Y.  S.  373;  Burnett  v.  Fulton,  48 
N.  Car.  486.  The  bailee  when  sued 
for  conversion  is  not  estopped  from 
showing  that  the  title  held  by  the 
bailor  at  the  time  of  bailment  has 
since  that  time  been  acquired  by  him- 
self or  passed  to  another.  Shellhouse 
V.  Field  (Ind.  App.),  97  N.  E.  940. 

=' Riddle  V.  Blair,  148  Ala.  461,  42 
So.  560. 

"^  Davis  V.  Donahoe- Kelly  Banking 
Co.,  152  Cal.  282,  92  Pac.  639;  Fisher 
V.  Bartlett,  8  Greenl.  (Maine)  122,  22 
Am.  Dec.  225 ;  Mullins  v.  Chickering, 
110  N.  Y.  513,  18  N.  E.  Ill,  1  L.  R. 
A.  463;  King  v.  Richards,  6  Whart. 
(Pa.)  418,  Zl  Am.  Dec.  420;  Rosen- 
field  V.  Express  Co.,  1  Woods  (U. 
S.)  131,  20  Fed.  Cas.  No.  12060;  In 
re  "The  Idaho,"  93  U.  S.  575,  23  L. 
ed.  978.  Or  if  the  true  owner  makes 
a  demand,  the  bailee  may  attorn  to 
him  by  agreeing  to  hold  the  property 
for  him,  and  may  set  up  his  demand, 
paramount  title  and  attornment  as  an 
excuse  for  not  redelivering  to  the 
bailor.  Biddle  v.  Bond,  6  B.  &  S.  225, 
118  E.  C.  L.  225;  Dixon  v.  Yates,  S  B. 


6  Ad.  313,  27  E.  C.  L.  137;  Hayden 
v.  Davis,  9  Cal.  573 ;  Pepper  v.  James, 

7  Ga.  App.  518,  67  S.  E.  218;  Atlantic 
&c.  R.  Co.  v.  Spires,  1  Ga.  App.  22, 
57  S.  E.  973;  Hastings  v.  Allen,  14 
Ohio  58,  45  Am.  Dec.  522. 

='Ohio  &c.  Co.  V.  Yohe,  51  Ind. 
181,  19  Am.  Rep.  727;  Fite  v.  Bried- 
enback,  32  Ky.  L.  400,  105  S.  W. 
1182;  French  v.  Star  Union  Transp. 
Co.,  134  Mass.  288;  Schrauth  v.  Dry 
Dock  Sav.  Bank,  86  N.  Y.  390; 
Bliven  v.  Hudson  R.  Co.,  36  N.  Y. 
403;  Stiles  v.  Davis,  1  Black  (U.  S.) 
101,  17  L.  ed.  33. 

"McFerrin  v.  Perry,  1  Sneed 
(Tenn.)  314. 

"Armory  v.  Delamirie,  1  Strange 
505,  1  Smith  Lead.  Cas.  679;  Atkins 
v.  Moore,  82  111.  240;  Little  v.  Fos- 
sett,  34  Maine  545,  56  Am.  Dec.  671 ; 
Harrington  v.  King,  121  Mass.  269; 
Chamberlain  v.  West,  Zl  Minn.  54, 
33  N.  W.  114;  Baggett  v.  McCormack, 
Ti  Miss.  552,  19  So.  89,  55  Am.  St. 
554;  Vermillion  v.  Parsons,  101  Mo. 
App.  602,  12,  S.  W.  994.  When  the 
bailor  recovers  a  judgment  against 
the  bailee  for  the  value  of  the  goods, 
and  also  has  possession  of  them,  the 
bailee,  upon  satisfaction  of  the  judg- 
ment,   acquires   the   property   in   the 
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who  have  lost  the  property  or  injured  it/-  or  if  he  has  an  interest 
under  an  express  contract  may  recover  for  the  negligent  destruc- 
tion of  the  property  by  third  parties.*''  As  a  rule,  he  may  recover 
the  entire  damages,  and  is  held  as  a  trustee  for  the  bailor  as  to  the 
excess  above  his  interest.*" 

§  2997.    Bailee's  right  to  use  property — Conversion. — The 

bailee  has  no  right  to  use  the  bailed  property  unless  it  is  given  him 
by  contract,  or  unless  the  owner's  assent  would  be  presumed ; 
and  he  is  not  only  liable  for  a  breach  of  the  contract  for  a  misuse 
of  the  article  bailed,  but  "The  general  rule  is  that  if  a  bailee 
having  authority  to  use  a  chattel  in  a  particular  way  uses  it  in 
a  different  way  or  to  a  greater  extent  than  authorized,  such  unau- 
thorized use  is  a  conversion  of  the  chattel  for  which  the  bailor 
may  maintain  a  trover  for  its  value."*^  It  is,  as  a  rule,  a  ques- 
tion of  circumstances  as  to  whether  the  use  was  authorized,  in  the 
absence  of  any  contract  on  the  subject  of  the  use,  and  the  fol- 
lowing tests  may  be  used  as  applicable.  One  is  to  consider 
whether  from  the  circumstances  the  owner's  assent  would  be  pre- 
sumed, and  this  is  generally  done  where  the  use  is  beneficial  to 
the  property,  but  not  so  when  it  is  not.  It  is  the  duty  of  the 
bailee  to  use  the  property  so  far  as  necessary  for  its  preservation, 
as  to  milk  a  cow,  and  to  give  a  horse  reasonable  exercise.  Also, 
if  the  property  is  of  such  a  character  that  it  requires  expense  to 
keep  it,  it  is  said  the  bailee  may  use  it  reasonably  to  compensate 

goods,  and  may  bring  replevin  against  Nebr.  549,  107  N.  W.  793,  14  Ann. 
the  bailor  and  recover  tliem.  Bauer  Cas.  634,  and  note,  citing  many  cases 
V.  Hess,  76  N.  J.  L.  257,  69  Atl.  966.  in  which  a  bailee  has  recovered  for 
I  "Hare  v.  Fuller,  7  Ala.  717;  Knight  injuries  to  or  the  loss  of  such  prop- 
V.  Davis  Carriage  Co.,  71  Fed.  662,  18  erty  caused  by  the  acts  of  persons 
C.  C.  A.  287;  Atlantic  Coast  Line  R.  other  than  the  owner. 
Co.  V.  Partridge,  58  Fla.  153,  SO  So.  "Walsh  v.  United  States  Tent  &c. 
634;  Peoria  P.  &  J.  R.  Co.  v.  Mc-  Co.,  153  111.  App.  229;  McCrossan  v. 
Intire,  39  111.  298;  Little  v.  Fossett,  Reilly,  33  Pa.  Super.  Ct.  628. 
34  Maine  545,  56  Am.  Dec.  671;  -"^  Cartlidge  v.  Sloan,  124  Ala.  596, 
Wilkes  v.  Southern  R.  Co.,  21  Ann.  26  So.  918.  See  also,  Bryant  v.  War- 
Cas.  79,  85  S.  Car.  346;  67  S.  E.  292;  dell,  2  Exch.  479;  Columbus  v.  How- 
Godfrey  v.  Pullman  Co.,  87  S.  Car.  ard,  6  Ga.  213.  See  note  to  McCurdy 
361,  69  S.  E.  666,  Ann.  Cas.  1912B  v.  Wallblom  Furniture  &  Carpet  Co., 
971.  See  Central  R.  of  New  Jer-  94  Minn.  326,  102  N.  W.  873.  To  the 
sey  V.  Buyway  Refining  Co.,  81  N.  same  effect,  Haines  v.  Chappell,  1  Ga. 
J.  L.  456,  79  Atl.  292,  Ann.  Cas.  1912  App.  480,  58  S.  E.  220 ;  Raynor  v. 
D  n  and  note.  Sheffler,  79  N.  J.  L.  340,  75  Atl.  748. 
*°  Union  Pacific  R.  Co.  v.  Meyer,  76  The  bailee  is  liable  in  tort  for  con- 
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him  for  the  charge  of  keeping.*"  But  none  of  these  tests  fur- 
nishes an  absolute  rule.  It  has  been  held  that  the  bailee  of  a  slave 
may  make  a  reasonable  use  of  his  services/'  and  the  same  rule 
has  been  applied  to  the  bailee  of  a  horse/*  An  unauthorized 
sale  by  the  bailee  is  a  conversion,  and  is  void  as  to  the  owner." 
So  a  wrongful  delivery  or  a  failure  to  redeliver  may  be  a  con- 
version.'^"    The  destruction  of  property  under  hire  by  the  bailee 


§  2998.  Expenditures  upon  property  bailed. — In  the  ab- 
sence of  a  special  contract,  the  ordinary  expenses  incurred  in  the 
care  of  a  chattel  bailed  must  be  borne  by  the  bailee,  but  extraord- 
inary expenses,  such  as  those  which  become  necessary  in  an  emer- 
gency to  protect  the  property,  as  for  instance  a  veterinary  sur- 
geon's services  for  a  sick  horse,  must  be  paid  for  by  the  bailor, 
the  bailee  being  held  the  agent  of  the  bailor  to  do  whatever  is 
necessary  to  preserve  the  goods  and  for  this  purpose  to  bind  him 
by  a  contract  with  third  persons.  ^^  In  fact,  the  bailor  is  liable 
for  all  reasonably  necessary  expenses  which  are  not  connected 
with  the  benefit  to  the  bailee  to  be  obtained  from  the  accomplish- 
ment of  the  bailment  purpose,  but  which  are  connected  with  the 
necessai-y  care  of  the  property  for  the  owner.^^  The  bailee  is 
liable  for  expenses  caused  by  his  own  default."^^ 

i     §  2999.    The  bailor  must  not  expose  the  bailee  to  danger. — 

If  the  bailor  knows,  or  in  the  exercise  of  reasonable  diligence 

version.     Palmer  v.  Mayo,  80  Conn.  "Taylor    v.    Welsh,    138   111.    App. 

3S3,  68  Atl.  369,  15  L.  R.  A.  (N.  S.)  190;  Schwartz  v.  Clark,  136  111.  App. 

428;  Farkas  v.  Powell,  86  Ga.  800,  13  150. 

S    E   200   12  L   R.  A.  397 ;  Hains  v.  "'  Murry  v.  Postal  Tel.  &c.  Co.,  210 

Chappell,   1    Ga.   App.  480,   58   S.   E.  Mass.   188;  96  N.   E.   316;   Alton  v. 

220  ■  Hall  V.  Corcoran,  107  Mass.  251,  New  York  Taxicab  Co.,  66  Misc.  (N. 

9  Am.  Rep.  30;  Hanson  v.  Skogman,  Y.)   191,  121  N.  Y.  S.  271.    See  cases 

14  N.  Dak.  445,  105  N.  W.  90;  Car-  cited  in  §  3005. 

nev  V  Rease  60  W.  Va.  676,  55  S.  E.  °"  Kiskadden   v.    United    States,   44 

729    ■            '  Ct.  CI.  (U.  S.)  205. 

*"  Alvord  V  Davenport,  43  Vt.  30.  "Leach  v.  French,  69  Maine  389,  31 

"Farrow    v     Bragg's    Admr.,    30  Am.  Rep.  296;  Harter  v.  Blanchard, 

Ala.   261;   Rand  v.   Oxford,  34  Ala.  64  Barb.  (N.  Y  )  617. 

474  "^  Fagan  v.  Thompson,  38  Fed.  467 ; 

"Coggs  v    Bernard,  2  Ld.  Raym.  Furness  v.  Union  Nat.  Bank,  147  111. 

909;    Kennet    v.    Robinson,   2    J.    J.  570  35  N.  E.  624 

Marsh.  (Ky.)  84.  "'aCuUen  v.  Lord,  39  Iowa  302. 
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could  know,  of  anything  about  the  thing  bailed  which  would  be 
liable  to  cause  injury  to  the  bailee,  he  is  liable  for  injury  caused 
by  his  failure  to  inform  him,  unless  the  defects  are  open  and 
patent  to  the  bailee.  Thus  the  bailor  of  an  animal  for  hire  is 
bound  to  disclose  vicious  propensities  which  are  directly  danger- 
ous, if  he  knows  of  them.^*  Since  in  cases  of  gratuitous  bail- 
ments the  benefit  is  exclusively  to  the  bailee,  the  liability  of  the 
bailor  for  defects  in  the  thing  loaned  is  only  for  those  which  he 
knows  but  does  not  communicate  to  the  bailee,  and  he  is  not  liable 
for  injuries  caused  by  defects  of  which  he  does  not  know.^^ 

§  3000.  Care  to  be  taken  of  the  property  bailed. — The 
care  which  should  be  given  by  the  bailee  to  the  property  bailed  is 
almost  entirely  dependent  upon  the  circumstances  of  the  bail- 
ment.^°  But  the  general  rule  is  that  the  diligence  required  by 
the  bailee  is  dependent  upon  the  benefit  derived  from  the  bailment. 
Thus,  where  the  bailment  is  gratuitous,  for  the  benefit  of  the 
bailor,  the  bailee  is  held  to  only  a  shght  degree  of  diligence ;°' 
where  the  bailment  is  one  for  mutual  benefit,  he  must  use  ordi- 
nary diligence,  that  is,  such  diligence  as  an  ordinarily  prudent 
man  under  similar  circumstances  uses  in  the  conduct  of  his  own 
affairs  of  similar  nature;**^  where  the  bailment  is  gratuitous, 

"Emmons  v.   Stevane,  11  N.  J.  L.  Co.,   105  N.  Car.   140,  11  S.   E.  316; 

570,   li   Atl.   544    (one   hiring  board  Grand  Trunk  R.  Co.  v.  Ives,  144  U. 

for  a  dog)  ;  Kissam  v.  Jones,  56  Hun  S.  408,  36  K  ed.  485,  12  Sup.  Ct.  679. 

(N.  Y.)  432,  31  N.  Y.  St.  198,  10  N.  ""Davis  v.  Gay,  141  Mass.  53,  6  N. 

Y.   S.  94;   Conn  v.   Hunsberger,  224  E.  549;  Gerish  v.  Savings  Bank,  138 

Pa.  St.  154,  IZ  Atl.  324,  25  L.  R.  A.  Mich.  46,  100  N.  W.   1000;  Hibernia 

(N.  S.)  372,  132  Am.  St.  770  (a  liv-  Bldg.  Assn.  v.  McGrath,   154  Pa.  St. 

ery  stable  keeper  who  lets  a  horse  296,    26   Atl.    377,    35    Am.    St.    828; 

for  hire).  Whitney  v.   First  Nat.   Bank,  55  Vt. 

"'■  Robideaux    v.    Hebert,     118    La.  154,  45  Am.  Rep.  598.    Compare  Levi 

1089,  43  So.  887,  12  L.  R.  A.  (N.  S.)  v.  Missouri  &c.  R.  Co.,  157  Mo.  App. 

632 ;  Gagnon  v.  Dana,  69  N.  H.  264,  536,  138  S.  W.  699. 

39  Atl.  982,  41  L.  R.  A.  389,  76  Am.  "^  Fairmount   Coal   Co.   v.   Jones   & 

St.  170.  Adams  Co.,  134  Fed.  711,  67  C.  C.  A. 

"■  Hale  Bailments,  p.  23 ;  2  Jaggard  265 ;  Morris  &c.  Co.  v.  Wilkes,  1  Ga. 

Torts  900;  Netzow  Mfg.  Co.  v.  South-  App.  751,  58  S.   E.  232;  Walpert  v. 

ernR.  Co.,  7Ga,  App.  163,66S.  E.399;  Bohan,  126  Ga.  532,  55  S.  E.  181,  6 

Pennsylvania    R.    Co.    v.    O'Shaugh-  L.  R.  A.   (N.  S.)   828n,  115  Am.   St. 

nessy,    122   Ind.   588,   23   N.   E.   675;  114;  Hunter  v.  Ricke,  127  Iowa  108, 

Meredith  v.  Reed,  26  Ind.  334;  Lane  102  N.  W.  826;  Woodruff  v.  Painter, 

V.  Boston  &  A.  R.  Co.,  112  Mass.  455;  150  Pa.   St.  91,  24  Atl.  621,  30  Am. 

Barnum  v.  Terpenning,  75  Mich.  557,  St.  786;  Gleason  v.  Beers'  Estate,  59 

42   N.   W.  967 :    Hall  v.   Chicago   B.  Vt.  581,  10  Atl.  86,  59  Am.  Rep.  757. 

&  N.  R.  Co.,  46  Minn.  439,  49  N.  W.  For  definition  of  ordinary  diligence  see 

239;  McAdoo  v.  Richmond  &  D.  R.  Cloyd  v.  Steiger,  139  111.  41,  28  N.  E. 
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for  the  benefit  of  the  bailee,  he  must  use  great  diligence/'  It  will 
be  seen  from  the  definitions  given  of  ordinary  diligence  that  this 
is  dependent  upon  the  circumstances  of  the  case  and  may  vary 
greatly  under  different  conditions.''"  Slight  diligence  may  perhaps  . 
be  said  to  be  the  diligence  shown  in  their  own  affairs  by  men 
who  are  not  ordinarily  prudent,  but  who  take  some  care  of  their 
affairs,"^  and  great  diligence  to  be  that  diligence  shown  by  men  > 
of  ordinary  prudence  in  affairs  of  their  own  to  which  they  give 
especial  care."^  It  would  probably  be  better  to  abandon  the  terms 
"slight,"  "ordinary"  and  "great  diligence"  entirely,  and  to  state  as 
the  rule  applicable  that  the  bailee  is  held  to  reasonable  care  under 


987;  Ray's  Adrars.  v.  Bank  of  Ken- 
tucky, 10  Bush  (Ky.)  344;  Wood  v. 
Remick,  143  Mass.  102,  9  N.  E.  831 ; 
Maynard  v.  Buck,  100  Mass.  40; 
Ruggles  V.  Fay,  31  Mich.  141 ;  Swent- 
zel  V.  Bank,  147  Pa.  St.  140,  23  Atl. 
405,  IS  L.  R.  A.  305n,  30  Am.  St.  718; 
First  Nat.  Bank  of  Carlisle  v.  Gra- 
ham, 79  Pa.  St.  106,  21  Am.  Rep.  49. 
For  full  discussion  of  liability  of 
bailee  for  hire,  see  Firemen's  Fund 
Ins.  Co.  V.  Schreiber  (Wis.),  135  N. 
W.  507. 

"Hagebush  v.  Ragland,  78  111.  40; 
Wood  V.  McClure,  7  Ind.  155;  Green 
V.  HoUingsworth,  5  Dana  (Ky.)  173, 
30  Am.  Dec.  680. 

"Judge  Story  says  (Story  on  Bail- 
ments [9th  ed.],  §  IS)  :  "What  con- 
stitutes ordinary  diligence  may  also 
be  materially  affected  by  the  nature, 
the  bulk,  and  the  value  of  the  articles. 
A  man  would  not  be  expected  to  take 
the  same  care  of  a  bag  of  oats  as  of 
a  bag  of  gold ;  of  a  bale  of  cotton  as 
of  a  box  of  diamonds  or  other  jew- 
elry; of  a  load  of  common  wood  as 
of  a  box  of  rare  paintings ;  of  a  rude 
block  of  marble  as  of  an  exquisite 
sculptured  statue.  The  value,_  espe- 
cially, is  an  important  ingredient  to 
be  taken  into  consideration  upon 
every  question  of  negligence;  for 
that  may  be  gross  negligence  in  the 
case  of  a  parcel  of  extraordinary 
value,  which  in  the  case  of  a  common 
parcel  would  not  be  so.  The  degree 
of  care  which  a  man  may  reasonably 
be  required  to  take  of  anything  must, 
if  we  are  at  liberty  to  consult  the  dic- 


tates of  common  sense,  essentially 
depend  upon  the  quality  and  value  of 
the  thing,  and  the  temptation  thereby 
afforded  to  theft.  The  bailee,  there- 
fore, ought  to  proportion  his  care  to 
the  injury  or  loss  which  is  likely  to 
be  sustained  by  any  improvidence  on 
his  part."  Mr.  Hale  says,  "The  in- 
fluence of  custom  and  business  must 
also  be  considered  in  determining 
what  is  ordinary  diligence,  as,  in  cer- 
tain trades,  dispositions  may  be  made 
of  goods  by  a  man  of  ordinary  pru- 
dence which  under  other  circum- 
stances would  certainly  be  open  to  the 
charge  of  great  negligence."  Hale 
Bailments,  p.  26.  Mr.  Van  Zile  says, 
"To  the  circumstances  and  conditions 
important  in  determining  diligence  or 
negligence  in  caring  for  the  subject 
of  the  bailment,  noted  by  Judge 
Story,  might  be  added,  the  season  of 
the  year,  the  climate  of  the  country, 
the  time  and  place  of  doing  the  busi- 
ness; all  these  would  be  important 
elements  to  be  considered."  Van 
Zile  Bailments  (2d  ed.),  §  42.  See 
Erie  Bank  v.  Smith,  3  Brewst. 
(Pa.)  9. 

'"Story  Bailments  (9th  ed.),  §  16; 
Jones  Bailments,  8;  Goddard  Bail- 
ments, §  16;  Vaughan  v.  Menlove,  3 
Bing.  N.  Cas.  468;  Tompkins  v.  Salt- 
marsh,  14  Serg.  &  R.  (Pa.)  275. 

'^Hale  Bailments,  p.  27;  Scranton 
v,  Baxter,  4  Sandf.  (N.  Y.)  S;  Hage- 
bush  V.  Ragland,  78  111.  40;  Wood  v. 
McClure,  7  Ind.  ISS;  Cullen  v.  Lord, 
39  Iowa  302. 
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the  circumstances  of  the  case,  for  it  is  reasonable  that  the  bailee 
who  undertakes  a  gratuitous  deposit  or  mandate  should  not  be 
held  to  as  high  a  degree  of  care  as  the  one  who  undertakes  for  a 
compensation  to  perform  the  same  kind  of  services,  and  cer- 
tainly it  is  reasonable  that  one  to  whom  an  article  is  loaned  for 
his  own  use  gratuitously  should  be  held  to  a  higher  degree  of 
care  than  if  he  were  hiring  the  use  of  the  article,  since  in  the 
latter  case  the  bailor  could  not  expect  any  higher  care  than  he 
himself  would  ordinarily  give  to  the  article  bailed,  for  it  is  in  his 
service,  as  well  as  the  bailee's.  But  where  a  loan  is  made  of  an 
article  for  the  benefit  of  the  bailee,  the  relation  is  almost  that  of 
a  debt,  and  the  bailee  should  be  held  to  a  degree  of  care  so  high 
that  little,  if  anything,  short  of  unavoidable  accident  or  a  cause  en- 
tirely beyond  his  control,  should  excuse  him  for  loss  or  injury  to 
the  property  which  occurs  while  it  is  in  his  possession.  Innkeepers 
and  common  carriers  are  held  to  an  extraordinary  degree  of  care 
as  to  property  bailed  to  them,  which  will  be  discussed  later.  The 
bailee  is  liable  for  loss  or  injury  to  the  property  caused  by  his 
failure  to  use  the  care  demanded  by  the  circumstances,  but,  ordi- 
narily, in  the  absence  of  his  negligence  in  this  respect,  the  bailor 
must  bear  any  loss  occurring  to  the  subject  of  the  bailment  while 
the  bailment  relation  exists.'^^ 

§  3001.  Bailee  must  act  in  good  faith. — In  addition  to  ex- 
ercising the  due  amount  of  care  commensurate  with  the  circum- 
stances of  the  bailment,  the  law  requires  the  bailee  to  act  with  hon- 
esty and  good  faith  in  carrying  out  the  purpose  of  the  bailment. 
He  cannot  sell  or  pledge  the  property  or  create  a  lien  thereon  as  if 
he  were  the  owner,  and,  as  we  have  seen,  may  not  assert  title 
in  himself  against  his  bailor,  nor  use  the  property  in  an  unau- 
thorized manner,  nor  in  any  way  is  he  allowed  to  deal  with  the 
goods  so  as  to  injure  the  owner.^* 

•^Abraham   v.    Nunn,   42   Ala.    51;  Rep.  280;  Baker  &c.   Co.  v.   Clayton 

Watkins    V.    Roberts,    28    Ind.    167;  (Tex.    Civ.   App.),    103    S.    W.    197; 

Wood  V.   McClure,   7   Ind.    155;    Mc-  Carpenter  v.   Branch,   13   Vt.   161,  Zl 

Ginn  V.  Butler,  31  Iowa  160;  Levy  v.  Am.  Dec.  587. 

Bergeron,   20  La.   Ann.   290;    Cheno-         "  Schouler     Bailments      (3d     ed.), 

with  V.  Dickinson,  8  B.  Mon,    (Ky.)  §    17;    Hale    Bailments,    p.    28;    Van 

156;    Cass   v.   Boston   &c.   R.    Co.,    14  Zile  Bailments    (2d  ed.),     §52;  Mor- 

Allen  (Mass.)  448;  Beller  v.  Schultz,  ris  Storage  &  Transfer  Cn.  v.  Wilkes, 

44  Mich.  529,  7  N.  W.  225,  38  Am.  1  Ga.  App.  751,  58  S.  E.  232. 
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§  3002.  Effect  of  special  contract. — If  there  is  no  special 
contract  of  bailment,  the  liability  and  duty  of  the  parties  is  deter- 
mined under  a  contract  implied  by  law  according  to  the  character 
of  the  bailment."^  But  the  parties  by  a  special  contract  may  de- 
termine the  manner  and  time  of  the  accomplishment  of  the  bail- 
ment purpose,  and  may  regulate  the  responsibilities  and  liabilities 
of  the  parties  to  any  extent  not  forbidden  by  public  policy  or  by 
statute.""  So  the  bailee  may  be  relieved  from  all  liability,  or 
may  become  an  insurer,  but  any  enlargement  or  restriction  of 
the  liability  imposed  by  law  must  clearly  appear  from  words  of 
express  and  unambiguous  meaning."^  Public  policy  forbids  a 
bailee  to  contract  against  the  consequences  of  wilful  miscon- 
duct"* or  gross  negligence,""  it  seems,  and  probably  no  court  would 
uphold  a  contract  making  one  unaccountable  for  the  acts  of  his 
agents  and  servants.'"* 

§  3003.  Compound  or  mixed  bailments. — "Compound  bail- 
ments may  exist,  involving  the  mingled  undertakings  of  custody, 
carriage,  or  work  upon  a  thing ;  or  again,  so  that  one  part  of  the 
service  is  upon  recompense  and  another  gratuitous ;  and  a  bailee's 
liability  may  shift  accordingly."'^ 

§  3004.  Redelivery. — As  we  have  seen,  the  redelivery  of 
the  property  bailed  to  the  bailor,  or  the  disposal  of  it  as  he  di- 
rects, after  the  accomplishment  of  the  bailment  purpose,  is  an  es- 
sential element  of  the  bailment  contract.  The  general  rule  is 
that  the  identical  property  delivered  must  be  returned,  together 

"" Story  Bailments   (9th  ed.),  §  10;  '"Lancaster   County   Nat.   Bank   v. 

Schouler  Bailments    (3d  ed.),   §   20;  Smith,  62  Pa.  St.  47.     See  Archer  v. 

Hale  Bailments,  p.  28 ;  Conway  Bank  Walker,  38  Ind.  472. 

V.    American    Express    Co.,    8    Allen  ™Peek   v.    North    Staffordshire   R. 

(Mass.)   512.  Co.,  10  H.  L.  Cas.  473,  494. 

"Schouler  Bailments  (3ded.),§20;  '^  Schouler  Bailments  (3d  ed.),§21, 

Story  Bailments   (9th  ed.),  §§  31-36;  citing    Mariner    v.    Smith,    5    Heisk. 

Jones  Bailments,  48;  Hale  Bailments,  (Tenn.)  203,  in  which  gold  was  bailed 

p.  28;   Patterson  v.   Wenatchee   Can-  without  reward  to  be  sold  if  the  mar- 

ning  Co.,  59  Wash.  556,  110  Pac.  379.  ket  rose  to  a  certain  height,  other- 

"  Trefftz  V.  Canelli.  L.  R.  4  P.  C.  wise  only  to  be  kept  in  custody,  and 

277;  Belden  v.   Perkins,   78  111.  449;  Preston  v.  Prather,  137  U.  S.  604,  34 

Story  Bailments  (9th  ed.),  §  33.  L.  ed.  788,  11  Sup.  Ct.  162,  in  which 

°* Schouler  Bailments  (3ded.),§20,  by    mutual    agreement    a    gratuitous 

citing    Story    Bailments     (9th    ed.),  bailment    was    changed    into    a    bail- 

§  32;  Doct.  &  S.  2  c.  38;  Jones  Bail-  ment  for  hire, 
ments,  11,  48. 
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with  all  accessions  to  it  during  the  term  of  bailment.''^  If  the 
purpose  of  the  bailment  contemplated  that  the  property  should  be 
changed  in  form,  as  where  milk  is  bailed  to  a  dairyman  to  be 
returned  as  cheese  and  butter,  or  grain  to  a  miller  to  be  made 
into  flour,  or  cloth  to  a  tailor  to  be  made  into  clothes,  delivery 
in  the  changed  form  is  expected.'^  And  ordinarily  delivery  of 
other  property  of  the  same  kind  and  equal  value  and  quantity  is 
not  a  fulfilment  of  the  obligation  to  redeliver  the  specific  chat- 
tel.^* But  it  is  held  that  this  rule  does  not  apply  to  stocks,  for 
there  is  no  conceivable  reason  why  another  stock  certificate  of 
precisely  similar  character  is  not  the  precise  equivalent  of  the 
one  bailed,  though  in  the  case  of  ordinary  bailments  there  may 
be  special  reasons  for  desiring  the  return  of  the  specific  chattel.'^ 
And  it  is  the  rule  where  grain  is  stored  in  a  common  bin  with  the 
grain  of  the  warehouseman  and  others,  where  it  is  impossible  to 
return  the  exact  subject  of  the  bailment,  yet  the  relation  is  that 
of  a  bailment  and  not  a  sale,  and  the  obligation  to  redeliver  is  met 
by  returning  a  like  quantity  of  grain  of  like  quality.'® 

§  3005.  Termination  of  relation. — If  the  contract  of  bail- 
ment is  limited  as  to  time,  the  bailment  is  ended  at  the  expiration 
of  the  time,  and  the  bailee  must  either  redeliver  the  property  or 
dispose  of  it  as  the  owner  directs  or  excuse  his  failure,  and  if  he 
does  not  the  owner  may  hold  him  for  conversion,  or  as  having 
renewed  the  bailment  on  the  same  terms.''  When  the  bailment 
purpose  is  accomplished  either  party  may  end  the  bailment,  the 
bailor  by  demanding  the  return  of  the  goods,  or  the  bailee  by 
tendering  them  back  to  the  bailor,  in  the  absence  of  legal  excuse 

"Van    Zile    Bailments     (2d    ed.),  "Rice  v.  Nixon,  97  Ind.  97,  49  Am. 

§  60;  Dale  v.  See,  51  N.  J.  L.  378,  18  Rep.  430;  Sexton  v.  Graham,  53  Iowa 

Atl.  306,  5  L.  R.  A.  583,  14  Am.  St.  181,  4  N.  W.  1090;  Ledyard  v.  Hib- 

688;  Ball  v.  Liney,  48  N.  Y.  6,  8  Am.  bard,  48  Mich.  421,  12  N.  W.  637,  42 

Rep.    511;    Holbrook    v.    Wight,    24  Am.   Rep.   474;   Bretz  v.   Diehle,   117 

Wend.  (N.  Y.)   169,  35  Am.  Dec.  607.  Pa.   St.  589,   11   Atl.  893,  2  Am.   St. 

"Stewart  v.  Stone,  127  N.  Y.  500,  706,  and  note;  note  94  Am.  St,  221, 

28    N.    E.    595,    14   L.    R.    A,    215n ;  and  cases  cited. 

Schouler    Bailments    (3d    ed.),    §   6;  "Benje  v.  Creagh's  Admr.,  21  Ala. 

Van  Zile  Bailments   (2d  ed.),  §  61.  151;  Green  v.  HoUingsworth,  S  Dana 

"Van    Zile     Bailments     (2d    ed.),  (Ky.)    173,   30  Am.    Dec.   680;    New 

§  60 ;  Atkins  v.  Gamble,  42  Gal.  86,  10  York   L.    E.    &   W.   R.    Co.    v.    New 

Am,  Rep.  282.  Jersey  Elec.  R.  Co.,  60  N.  J.  L.  338, 

"Atkins  V.  Gamble,  42  Cal.  86,  10  38    Atl.    828;    Cobb    v.    Wallace,    S 

Am.  Rep.  282.  Cold.  (Tenn.)  539,  98  Am.  Dec.  43Sa 
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for  non-delivery."  As  in  the  case  of  other  contracts,  a  bailment 
may  be  terminated  at  any  time  by  the  mutual  agreement  of  the 
parties."  Where  the  bailment  is  for  no  fixed  time,  or  is  for  the 
sole  benefit  of  the  bailor,  he  may  terminate  it  at  any  time.'"  But 
where  the  bailment  is  for  the  sole  benefit  of  the  bailee,  the  bailor 
may  not  terminate  it  in  such  a  manner  or  at  such  a  time  as  to  seri- 
ously injure  the  bailee,  with  no  particular  benefit  to  himself.^^ 
If  the  bailment  is  for  mutual  benefit,  the  bailor  may  not  terminate 
the  contract  except  for  a  breach  of  the  contract  or  unwarranted 
action  inconsistent  therewith  on  the  part  of  the  bailee.'^  The 
bailee  has  always  the  power  to  terminate  the  bailment  and  at  law 
the  bailor  cannot  compel  the  performance  of  the  contract,  nor  will 
equity  ordinarily  decree  the  performance  of  personal  services.*^ 
But  usually  the  bailee  has  no  right  to  do  so,  except  in  the  case  of  a 
commodate  for  his  own  benefit,  when  he  can  terminate  the  con- 
tract at  any  time  by  redelivery,  and  a  gratuitous  depositary  or 
mandatary  may  usually  terminate  the  contract  upon  reasonable 
notice  to  the  bailor,  by  redelivery,  but  he  has  no  right  to  abandon 
the  undertaking  to  the  injury  of  the  bailor.'*  The  bailment  may 
be  terminated  by  operation  of  law,  as  where  the  status  of  the 
parties  is  changed,  by  the  bailee  becoming  the  owner  of  the  prop- 
erty'°  or  one  of  the  parties  on  whom  the  performance  of  the  bail- 
ment purpose  depends  becoming  incompetent,  as  by  bankruptcy, 
or  insanity,  or  by  the  marriage  of  a  woman  under  the  common 
law.'"     So  the  death  of  either  of  the  parties  will  terminate  the 

The  negligent  delivery  to  the  wrong  Green     v.     Hollingsworth,     S     Dana 

person    of    a    parcel    by    the    bailee's  (Ky.)   173,  30  Am.  Dec.  680;  Crump 

agents   for  its   delivery   is   a  conver-  v.  Mitchell,  34  Miss.  449;  Sargent  v. 

sion.     Murry  v.  Postal  Tel.  &c.  Co.,  Gile,    8    N.    H.    32S ;    Wentworth    v. 

210  Mass.  188,  96  N.  E.  316.  McDuffie,    48    N.    H.    402;    King   v. 

"See  cases   cited   in   note  IT,   and  Bates,  57  N.  H.  446;  Dunham  v.  Lee, 

Chattahoochee  Nat.   Bank  v.   Schley,  24  Vt.  432;   Swift  v.  Mosley,   10  Vt. 

58  Ga.  369 ;   Morse  v.  Androscoggin  208,  7>Z  Am.  Dec.  197. 

R.  Co.,  39  Maine  285;  Ouderkirk  v.  ''See    Goddard    Bailments,    §    27; 

Central  Nat.  Bank,  119  N.  Y.  263,  23  Story  Bailments    (9th  ed.),  202,  258, 

N.  E.  875.  271. 

"Story  Bailments  (9th  ed.),  §§  418,  ^Goddard  Bailments,  §  27;  Rouls- 

418a  ton   v.    McClelland,   2    E.    D.    Smith 

™Cobb  v.  Wallace,  5  Cold.  (Tenn.)  (N.  Y.)  60. 

539,  98  Am.  Dec.  43Sn.     See  Smith  v.  '^Van    Zile    Bailments     (2d    ed.), 

Niles,  20  Vt.  315,  49  Am.  Dec.  782.  §  81 ;  Goddard  Bailments,  §  33. 

'' Miller  v.   Dayton,  94   Minn.   340,  ™  Goddard   Bailments,    §   32;    Story 

102  N   W.  862.  Bailments    (9th   ed.),   §   206;   Parker 

''Story  Bailments  (9th  ed.),  §  413;  v.  Smith,  16  East  382;  Minett  v.  For- 
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contract  unless  it  is  of  a  nature  that  can  be  performed  by  the 
personal  representative  of  the  deceased."  So  where  the  subject 
of  the  bailment  is  destroyed  the  contract  is  terminated,  for 
there  is  then  nothing  upon  which  the  bailment  purpose  can  be 
'  Accomplished,  but  the  liabilities  of  the  parties  would  be  gov- 
'  erned  by  the  general  rules  before  mentioned.^^  And  in  many 
cases  the  effect  as  to  the  termination  of  the  contract  by  any  of  the 
happenings  above  mentioned  depends  upon  the  character  of  bail- 
ment. 

§  3006.  Form  of  action  and  burden  of  proof. — The  bailor 
may  as  a  rule  bring  an  action  either  in  contract  or  in  tort  for  loss 
or  injury  to  the  goods  in  the  possession  of  the  bailee.*"  The 
weight  of  modern  authority  holds  the  rule  to  be  that  where  the 
bailor  has  shown  that  the  goods  were  received  in  good  condition 
by  the  bailee  and  were  returned  by  him  in  an  injured  or  damaged 
condition,  or  were  not  returned  or  delivered  over  at  all,  he  has 
made  out  a  case  of  prima  facie  negligence  or  misconduct  against 
the  bailee,  if  ordinarily  such  injury  or  loss  could  not  have  oc- 
curred without  negligence  on  the  part  of  the  bailee,  and  the 
bailee  must  show  that  the  loss  or  damage  was  caused  without 
his  fault.""    The  effect  of  this  rule  is  not  to  shift  the  burden  of 

rester,  4  Taunt.  541;  Ex  parte  New-  PI.  151;  Coal  Co.  v.  Richter,  31  W. 

hall,  2  Story  360;  Van  Zile  Bailments  Va.  858,  8  S.  E.  609.     See  Hackney 

(2d  ed.),  §  83.  V.  Perry,  1S2  Ala.  626,  44  So.  1029; 

"  Story      Bailments       (9th       ed.),  Rhodes   &c.    Co.   v.   Freeman,   2   Ga. 

§§    202-205,   277,   418,   419;    Schouler  App.  473,  58  S.  E.  696;  Redel  v.  :Mis- 

Bailments  (3d  ed.),  §  156;  Farrow  v.  souri  Valley  Stone  Co.,  126  Mo.  App. 

Bragg's  Admr.,  30  Ala.  261 ;  iMecart-  163,  103  S.  W.  568. 
ney    v.    Carbine,    108    111.    App.    282;        ""Schouler  on  Bailments    (3d  ed.), 

Marvel  v.   Philips,   162  Mass.  388,  38  §    23 ;    Schouler    Bailments    including 

N.  E.  1117,  26  L.  R.  A.  416,  44  Am.  St.  Carriers    (1905),    §    12;    Hale    Bail- 

370;   INIcKeown  v.   Harvey,  40   Mich,  ments,   p.   31;    Pratt   v.   Waddington, 

226;    Bambrick   v.    Webster    Groves'  23  Ont,  L.  R.  178,  21  Ann.  Cas.  840, 

Assn.,   S3    Mo.   App.   225 ;    Blount   v.  and  cases  cited  in  note :  Hackney  v. 

Hamey,  43   Mo.  App.  644;   JNIorris  v.  Perry,    152    Ala.    626,    44    So.    1029; 

Lowe,  97  Tenn.  243,  36  S.  W,   1098;  Haas  v.   Taylor,   80   Ala.   459,   2   So. 

Fulton  V.  Denison  Nat.  Bank,  26  Tex.  633;   Boies  v.   Hartford  &  N.  H.   R. 

Civ.  App.  115,  62  S.  W.  84;  Hunt  v.  Co.,  37  Conn.  272,  9  Am.  Rep.  347; 

Rousmanier's  Admrs.,  8  Wheat.    (U.  Johnson  v.   Perkins,  4  Ga.  App,  633, 

S.)    174,  5  L.   ed.  589.  62  S.  E.  152;  Bates  v.  Capital  State 

°»New  York  L.  E.  &  W.  R.  Co.  v.  Bank,    18   Idaho   429,    110    Pac.   277; 

New  Jersey  &c.  R.  Co.,  60  N.  J.  L.  Cumins  v.  Wood,  44  111,  416,  92  Am. 

338,  38  Atl.  828;  Goddard  Bailments,  Dec.  189;  Funkhouser  v.  Wagner,  62 

§  3^-  111.  59;  Lichtenhein  v.  Boston  &c.'  R. 

Schouler      Bailments       including  Co.,  11  Cush.   (Mass.)  70;  Yazoo  &c 

Carriers  (1905),  §  12,  citing  1  Chitty  R.   Co.   v.  Hughes,  94  Miss.   242,  47 
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proof  from  the  plaintiff  to  the  defendant,  but  simply  the  burden 
of  proceeding.  The  plaintiff  must  in  all  instances  prove  that  the 
bailee  was  negligent,  but  when  he  shows  that  the  goods  were  in- 
jured while  in  the  hands  of  the  bailee,  or  were  not  delivered  upon 
demand,  he  has  made  out  a  prima  facie  case,  or  created  a  pre- 
sumption of  negligence,  which  the  defendant  may  overcome  by 
offering  evidence  to  show  that  he  was  not  negligent,  or  by  show- 
ing that  the  cause  of  the  loss,  injury  or  nondelivery  was  fire, 
theft,  accident  or  some  other  excusable  cause,  and  if  he  produces 
such  evidence,  the  plaintiff  in  order  to  make  out  his  case  must 
show  that  the  defendant  was  in  fact  negligent,  and  that  his  neg- 
ligence caused  the  loss  or  contributed  thereto.  It  has  been  held 
that  the  bailee  has  sufficiently  exonerated  himself  from  liability 
when  he  has  shown  that  the  cause  of  the  loss  was  a  mystery.*^ 

§  3007,  Distinction  between  bailment  and  debt,  sale  or  gift. 
— In  the  civil  law  there  was  a  contract  known  as  the  mutuum,  or 
the  loan  of  consumable  goods,  in  which  the  recipient  of  the  goods 
was  to  return,  not  the  same  identical  property  as  in  the  case  of 
a  bailment,  but  other  goods  of  the  same  kind.°^  Under  the  com- 
mon laAV  this  would  not  be  a  bailment,  but  a  sale,  which  is  a 
transfer  of  the  absolute  or  general  property  in  a  thing  for  a 
price."*  The  distinction  between  bailment  and  sale  is  clear.  In 
bailment  the  title  to  the  property  does  not  pass  to  the  bailee,  but 

So.  662,  22  L.  R.  A.  (N.  S.)  97Sn;  "  Sanford  v.  Kimball,  106  Maine 
Levi  V.  Missouri  &c.  R.  Co.,  157  Mo.  355,  76  Atl.  890,  138  Am.  St.  345. 
App.  536,  138  S.  W.  699;  Wiser  v.  "'Street,  Foundations  of  Legal 
Chesley,  53  Mo.  547;  Sulpho-Saline  Liability,  vol.  2,  p.  3;  Schouler  Bail- 
Bath  Co.  V.  Allen,  66  Nebr.  295,  92  ments  (3d  ed.),  §  6;  Hale  Bailments, 
N.  W.  354,  1  Am.  &  Eng.  Ann.  Cas.  p-  8.  When  an  identical  thing  is  to 
21,  and  note ;  Collins  v.  Bennett,  46  N.  be  restored,  though  in  an  altered 
y.  490 ;  Wintringham  v.  Hayes,  144  N.  form,  the  contract  is  one  of  bailment, 
Y.  1,  38  N.  E.  999,  43  Am.  St.  725  ;  Sey-  but  when  the  obligation  is  to  restore 
bolt  V.  New  York  L.  E.  &  W.  R.  Co.,  other  things  of  the  like  kind,  and 
95  N.  Y.  562;  Hasbrouck  v.  New  equal  in  value,  it  becomes  a  debt. 
York  Central  R.  Co.,  137  App.  Div.  Wetherell  v.  O'Brien,  140  111.  146,  33 
(N.  Y.)  532,  122  N.  Y,  S.  123;  Allen  Am.  St.  221.  See  Baker  v.  Pnebe, 
'V.  Fulton  Motor  Car  Co.,  128  N.  Y.  59  Nebr.  597,  81  N.  W.  609;  Smith 
S,  419,  71  Misc.  190;  Oswego  Bank  v.  Clark,  21  Wend.  (N.  Y.)  83,  34 
V  Dovle  91  N  Y.  32,  43  Am.  Rep.  Am.  Dec.  213n;  Carpenter  v.  Griffin, 
634;  Safe  Deposit  Co.  v.  Pollock,  85  9  Paige  (N.  Y.)  310,  37  Am.  Dec. 
Pa.  St.  391,  27  Am.  Rep.  660;  Glea-  396. 

son  V.   Beers'  Estate,  59  Vt.  581,   10        "^  Benjamin   Sales    (7th   ed.),   §    1; 

Atl.   86,   59   Am.   Rep.   757;    Pregent  Tiffany  Sales  (1908),  1. 
V.  Mills,  51  Wash.  187,  98  Pac.  328. 
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only  the  possession;  in  a  sale  the  title  passes  to  the  vendee  at 
once.  But  in  actual  practice  it  is  difficult  to  determine  in  many 
instances  whether  a  transaction  constitutes  a  bailment  or  a  sale. 
As  we  have  seen,  where  grain  in  a  warehouse  is  commingled  with 
the  grain  of  others,  even  though  redelivery  of  the  exact  grain  is 
impossible,  the  transaction  is  held  a  bailment,  and  the  title  to  the 
grain  remains  in  the  one  who  deposited  it  in  the  warehouse,  the 
depositors  being  held  owners  in  common  of  the  common  mass."* 
So  the  general  rule  is  that  where  goods  are  delivered  to  be 
manufactured  and  the  product  returned,  it  is  a  bailment.''^  Where 
animals  are  left  on  shares,  the  same  animals  to  be  returned,  it  is 
a  bailment;""  if  an  equal  number  of  like  value,  it  is  a  sale.°^ 
There  may  be  a  bailment  with  the  option  of  purchasing,''^  or  a 
bailment  for  the  purpose  of  sale,""  and  perhaps  the  most  difficult 
distinction  to  be  made  is  between  such  bailments  as  these  and 
conditional  sales.  In  a  recent  case  it  was  said  as  to  the  distinc- 
tion, "In  bailment  the  identical  thing  delivered  is  to  be  restored, 
or  the  proceeds  after  sale.  In  a  sale  there  is  an  agreement,  ex- 
press or  implied,  to  pay  money  or  its  equivalent  for  the  thing 
delivered,  and  there  is  no  obligation  to  return.  Has  the  sender 
the  right  to  compel  a  return  of  the  thing  sent,  or  has  the  receiver 

"'  See  cases  cited  in  note  76.  Humphreys,  10  Pa.  St.  217 ;  Brown  v. 

"A  mere  bailment,  and  not  a  sale  Hitchcock,  28  Vt.  452;  note,  94  Am. 

which    passes    title,    is    created   by   a  St.  216,  et  seq.     But  compare  Prich- 

contract  under  which  farmers  deliver  ett  v.  Cook,  62  Pa.  St.  193 ;  Buffum  v. 

produce  at  a  factory  owned  by  one  Merry,   3   Mason    (U.   S.)   478,   Fed. 

of    them,    to    be    manufactured    into  Cas.  No.  2112;  Laflin  &  Rand  Pow- 

pickles  and  similar  articles,  the  pro-  der  Co.  v.  Burkhardt,  97  U.  S.  110, 

ceeds  of  the  sales  of  which  are  to  be  24  L.  ed.  973. 

divided  in  a  certain  ratio  between  the  "Robinson   v.    Haas,    40   Cal.    474; 

farmers  and  the  manufacturer,  espe-  Woodward  v.  Edmunds,  20  Utah  118, 

cially  where  the  intention  of  the  par-  57    Pac.    848;    Manti    City    Savings 

ties  was   to  create   a  bailment.    Sat-  Bank   v.   Peterson,   30   Utah   475,   86 

tier  V.  Hallock,  160  N.  Y.  291,  54  N.  Pac.  414,  116  Am.  St.  862. 

E.  667,  46  L.  R.  A.  679,  73  Am.  St.  "'Wilson  v.  Finney,  13  Johns.   (N. 

686.    Where  one  party  was  to  furnish  Y.)  358. 

part   of  the  materials,  to  which  the  "^McCall   v.    Powell,   64   Ala.   254; 

second  party  was  to  add  other  mate-  cases  cited  94  Am.  St.  226n ;  Wiggins 

rials,  and  to  perform  work  and  labor  v.  Tumlin,  96  Ga.  753,  23  S.  E.  75 ; 

so  as  to  manufacture  shears  for  the  Dunlap  v.  Gleason,  16  Mich.  1S8,  93 

first  party,  it  was  a  bailment.     Mack  Am.  Dec.  231;  Sargent  v    Gile,  8  N. 

V.  Snell,  140  N.  Y.  193,  35  N,  E.  493,  H.  325 ;   Hamilton  v.  Billington,   163 

37  Am.  St.  534n.    See  Barker  v,  Rob-  Pa,   St.  76,  29  Atl.  904.  43  Am.   St. 

erts,  8  Greenl.    (Maine)    101;   Pierce  780;  Barnett  v.  Fein,  41   Pa.   Super. 

V.  Schenck,  3  Hill  CN.  Y.)  28;  Stew-  Ct.  423. 

art  V.    Stone,   127  N.   Y.   500,  28  N.  "Fleet   v.    Hertz,   201    lU.   594,   66 

E.  S9S,  14  L.  R.  A.  21Sn;  King  v.  N.     E.     858,    94     Am.     St     192n; 
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the  option  to  pay  for  the  thing  in  money  ?"^  In  any  case  the 
answer  to  the  last  question  is  perhaps  the  best  test  of  whether  a 
transaction  is  a  sale  or  a  bailment.  A  gift  is  distinguished  from 
a  bailment  by  the  fact  that  a  gift  passes  ownership  and  not  pos- 
session only.^  Where  the  relationship  of  debtor  and  creditor 
exists,  then  there  is  an  absolute  obligation  upon  the  debtor  to 
return  a  sum  of  money  to  the  creditor,  but  there  may  be  a  bail- 
ment of  money  for  custody,  if  the  identical  money  received  was 
simply  to  be  kept  and  returned,  and  it  has  been  held  that  there 
may  be  a  bailment  of  money  when  it  is  not  agreed  or  intended 
that  the  identical  money  shall  be  returned.* 


Sturtevant  Co.  v.  Dugan,  106 
Md.  587,  68  Atl.  351,  14  Am.  &  Eng. 
Ann.  Cas.  675;  Chesterfield  Mfg.  Co. 
V.  Dehon,  5  Pick.  (Mass.)  7,  16  Am. 
Dec.  367;  Walker  v.  Butterick,  105 
Mass.  237;  Barnes  Safe  &  Lock  Co. 
V.  Bloch  Bros.  Tobacco  Co.,  38  W. 
Va.  158,  18  S.  E.  482,  22  L.  R.  A. 
SSOn,  45  Am.  St.  846. 

^  Sturtevant  Co.  v.  Dugan,  106  Md. 
587,  68  Atl.  351,  14  Am.  &  Eng.  Ann. 
Cas.  675,  citing  In  re  Gait,  120  Fed.  64, 
56  C.  C.  A.  470 ;  In  re  Columbus  Buggy 
Co..  143  Fed.  859,  74  C.  C.  A.  611; 
John  Deere  Plow  Co.  v.  McDavid, 
137  Fed.  802,  70  C.  C.  A.  422.     See 


also,  Lippincott  v.  Scott,  198  Pa.  283, 
47  Atl.  1115,  82  Am.  St.  801;  Brown 
V.  BiUington,  163  Pa.  St.  76,  29  Atl. 
904,  43  Am.  St.  780;  Wheeler  &c. 
Mfg.  Co.  V.  Heil,  115  Pa.  487,  8 
Atl.  616,  2  Am.  St.  575 ;  note,  94  Am. 
St.  234-258;  In  re  A.  Gaglione  & 
Son,  200  Fed.  81. 

'Van  Zile  Bailments  (2d  ed.),  §  25. 

°Knapp  V.  Knapp,  118  Mo.  App. 
685,  96  S.  W.  295.  For  other  cases 
involving  bailments  of  money,  see 
Stevens  v.  Stevens,  132  Mo.  App. 
624,  112  S.  W.  35;  Patriska  v.  Kronk, 
57  Misc.  (N.  Y.)  552,  109  N.  Y.  S. 
1092. 
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§  3010.    For  benefit  of  bailor — Defined  and  distinguished. 

— The  distinguishing  characteristic  of  this  class  of  bailments  is 
that  the  bailee  receives  no  benefit  from  or  recompense  for  the 
accomplishment  of  the  bailment  purpose,  and  since  this  is  true,  is 
held  to  a  less  degree  of  care  in  its  performance  than  in  the  other 
classes  of  bailments.  These  bailments  include  the  same  kinds  of 
services  that  are  embraced  in  contracts  of  hiring,  that  is,  i,  keep- 
ing the  property  in  custody,  or  deposit ;  2,  performing  vi^ork  upon 
a  thing,  and  3,  carrying  a  thing  from  place  to  place,  these  latter 
kinds  coming  under  the  one  classification  of  mandate.  In  both 
deposit  and  mandate  there  must  be  labor  performed  to  a  certain 
extent  upon  the  subject  of  the  bailment,  but  the  distinction  is,  as 
stated  by  Judge  Story,  that  in  case  of  a  deposit,  the  principal 
object  is  the  keeping  of  the  thing,  and  any  services  connected 
with  such  custody  are  merely  accessorial ;  while  in  case  of  a  man- 
date, the  principal  object  is  the  performance  of  services,  and  the 
custody  is  merely  accessorial.^    If  there  is  the  slightest  benefit  or 

'Story  Bailments  (9th  ed.),  §  41,  et  seq. 
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recompense  to  the  bailee,  the  bailment  is  held  one  for  mutual 
benefit,  and  the  bailee  is  held  to  the  care  demanded  in  bailments 
for  mutual  benefit,  so  that  it  frequently  becomes  important  to 
decide  whether  any  benefit  is  received  by  him,  even  indirectly. 
So  it  is  held  that  the  bailment  is  one  of  mutual  benefit  if  it  was 
undertaken  at  the  request  of  the  bailee,  as  where  upon  invitation 
of  a  society  in  charge  property  was  sent  to  a  fair  for  exhibition.^ 
And  the  same  rule  applies  if  there  is  no  direct  compensation  for 
the  bailment,  but  it  is  an  incident  of  an  occupation  conducted  for 
profit,  application  of  this  rule  holding  a  clothing  merchant  liable 
for  the  ordinary  care  of  articles  of  clothing  removed  by  prospect- 
ive customers  while  trying  on  garments  in  his  shop,^  and  the  pro- 
prietor of  a  bath  house  under  a  similar  duty  as  to  valuables  which 
his  patrons  deposited  in  his  keeping  while  bathing,  and  for  the 
care  of  which  he  received  no  direct  compensation.* 

§3011.  Mandates. — ^The  Roman  mandatum  was  not  an 
entirely  similar  relation  to  the  mandate  of  the  English  law  of 
bailments,  for  under  the  Roman  law  the  mandatary  might  under- 
take to  deliver  an  oral  message  gratuitously,  and  was  in  fact  a 
gratuitous  agent.  °  The  mandate  must  be  created  by  contract, 
but  this  contract  may  be  verbal  or  in  writing,  or  may  in  certain 
circumstances  be  implied.' 

§  3012.  Deposits. — The  depositum  of  the  Roman  law  was 
a  relation  including  more  than  our  deposit,  which  is  a  mere  naked 
bailment  of  goods  to  be  kept  without  reward  and  returned  to  the 
bailor  on  demand.''  In  the  law  of  bailments,  the  term  "deposit" 
has  a  restricted  meaning.  This  is  evidenced  in  the  case  of  bank 
deposits.    The  ordinary  bank  deposit  is  not  a  bailment,  but  a  loan, 

=  Prince  v.  Alabama  State  Fair,  106  89,  6  L.  R.  A.  (N.  S.)  828n,  115  Am. 

Ala.  340,  17  So.  449,  28  L.  R.  A.  716;  St.    114.     See   cases   cited   in   note, 

Vigo  Agricultural   Society  v.   Brum-  §  3079,  infra. 

fiel,  102  Ind.  146,  1  N.  E.  382,  52  Am.  "  Goddard    Bailments,    §    42 ;    Van 

Rep.  657.  Zi'fi  Bailments  (2d  ed.),  §  85;  Schou- 

'See  Woodruff  v.  Painter,  150  Pa.  ler  Bailments  (3d  ed.),  §  26. 

St.  91,  24  Atl.  621,  16  L.  R.  A.  451.  "Story  Bailments  (9th  ed.),  §  160; 

See  cases  cited  under  note,   §   3079,  Van  Zile  Bailments  (2d  ed.),  §  85. 

infra  '  Bates   v.    Capital    State   Bank,    18 

'Walpert  v.  Bohan,  126  Ga.  532,  55  Idaho  429,  110  Pac.  277. 
S.  E.   181,  8  Am.  &  Eng.  Ann.  Gas. 
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since  the  same  money  deposited  is  not  to  be  returned.  Neither  is 
it  gratuitous,  for  the  bank  has  the  use  of  the  money.**  But  the 
relation  of  a  gratuitous  bailee  sometimes  exists  as  to  special  de- 
posits in  a  bank  for  custody.  The  relation  of  deposit  is  one  of 
contract,  but  often  of  implied  contract,  and  not  express,  as  in  the 
instance  of  the  finder  of  lost  property,  or  the  public  officer  who 
is  by  law  made  the  depositary  of  funds,  or  the  sheriff  who  seizes 
goods,  or  the  clerk  of  court  to  whom  money  is  paid  as  a  specific 
deposit,  or  a  stake  holder  of  property."  These  latter  relations  are 
often  spoken  of  as  quasi-deposits.  There  are  also  bailments  by 
operation  of  law  which  are  called  involuntary  deposits,  and  which 
arise  when  the  goods  of  one  person  have  by  an  unavoidable  acci- 
dent or  casualty  been  deposited  upon  another's  land,  as  where  cast 
upon  another's  land  by  a  freshet,  or  blown  there  by  a  tempest  or 
tornado;  and  the  owner  of  land  is  under  a  duty  as  to  such  goods 
similar  to  that  of  the  finder  of  lost  property." 

§  3013.  Delivery  and  acceptance. — Delivery  in  this  class 
of  bailments  is  physical,  since  the  bailee  must  have  actual  pos- 
session in  order  to  be  charged  as  bailee,  but  it  may  be  constructive, 
as  where  the  goods  were  already  in  the  possession  of  the  bailee 
for  some  other  purpose. ^^  Acceptance  must  be  voluntary,  for 
no  man  can  be  compelled  involuntarily  to  become  a  gratuitous 
bailee,  and  the  finder  of  lost  property  is  not  chargeable  except  he 
voluntarily  take  charge  of  such  property,  for  he  may  leave  it 
where  he  found  it,  and  not  become  a  bailee.^"    Perhaps  an  excep- 

'  Story  Bailments   (9th  ed.),  §§  84,  holders";  Story  Bailments   (9th  ed.), 

88-    Wright   V.    Paine,    62    Ala.    340;  §§  45,  103,  124;  In  re  Western  Marine 

Howard    v.    Roeben,    33    Cal.    399;  &  Fire  Ins.  Co.,  38  111.  289;  Mott  v. 

Brahm  v.  Adkins,  77  111.  263 ;  Foster  Pettit,  1  N.  J.  L.  298. 

V.  Essex  Bank,  17  Mass.  479,  9  Am.  "Story  Bailments  (9th  ed.),  §  83a; 

Dec,   168;  Rankin  v.  Craft,  1  Heisk.  Goddard  Bailments,  §  47;  Hale  Bail- 

(Tenn.)    711;    Miller    J.,    in    Marine  ments,   p.   44;   Anthony  v.    Haney,   8 

Bank  v.   Fulton   Bank,   2  Wall.    (U.  Bing.  186;  Mitten  v.  Fandrye,  Poph. 

S  ■)   252,  17  L.  ed.  785.  161,   Latch    13;    Nicholson   v.    Chap- 

•Schouler  Bailments   (3ded.),§28;  man,  2  H.  Bl.  254;  Walker  v.  Nor- 

Story    Bailments    (9th    ed.),    §    124;  folk  &c.  R.  Co.,  67  W.  Va.  273,  67  S. 

Harrington  v.  Kins;,   121   Mass.  269;  E.  722. 

State    V.    Fitzpatrick,    64    Mo.    185;  "  Schouler  Bailments  (3d  ed.),  §  32; 

Cross  V.  Brown,  41  N.  H.  283 ;  Burke  Story    Bailments    (9th    ed.),    §§    51, 

V.  Trevitt,  1  Mason  (U.  S.)  96,  Fed.  141 ;  Coggs  v.  Bernard,  2  Ld.  Raym. 

Cas.   No.   2163;   Thayer  v.   Hutchin-  909. 

son,    13   Vt.   504,   37   Am.   Dec.   607;  "Drake    v.    Shorter,    4    Esp.    165 •, 

Bouv.  Diet.,  "Sequestration,"  "Stake-  Kohler  v.  Hayes,  41  Cal.  455;  Bobo 
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tion  must  be  made  in  the  case  of  "involuntary  depositaries"  who 
become  bailees  through  the  force  of  natural  circumstances  over 
which  they  have  no  control. 

§  3014.  Use  of  the  property  and  expenses. — The  deposi- 
tary has  generally  no  right  to  use  the  property  deposited,  except 
so  far  as  the  use  of  the  thing  is  necessary  to  its  preservation,  or 
incidental  to  the  proper  performance  of  his  duties;  thus  a  cow 
must  be  milked,  and  a  horse  given  exercise.^^  If  the  bailee  were 
to  gain  advantage  from  the  use,  the  bailment  would  cease  to  be 
gratuitous.  The  depositary  who  uses  the  property  more  than  is 
contemplated  by  the  contract  of  bailment  is  liable  in  breach  of 
contract,  or  in  some  instances  for  conversion.^^  Bailees  for  the 
sole  benefit  of  the  bailor  are  entitled  to  recover  from  the  bailor 
all  expenses  necessarily  incurred  in  preserving  a  deposit,  or  in 
carrying  out  a  mandate.^'  If  the  bailee  has  contracted  with  a 
third  party  for  any  necessary  services,  such  contract  is  binding 
upon  the  bailor.^"  If  the  expenses  were  reasonably  incurred,  the 
bailor  is  liable,  even  if  they  were  more  than  he  would  have  paid, 
unless  they  were  caused  by  the  bailee's  fault.^^ 

§  3015.    Bailee's  duty  to  perform  bailment  contract. — The 

rule  is  settled  that  after  one  has  undertaken  the  performance  of 
a  gratuitous  bailment,  he  is  under  a  legal  liability  for  its  proper 
performance  under  the  circumstances,  and  thus  may  be  held  by 
the  bailor  for  his  misfeasance;  but  if  he  has  merely  agreed  to 
undertake  the  performance,  he  is  not  liable  for  a  failure  to  enter 

V.  Patton,  6  Heisk.    (Tenn.)    172,   19  rath,   54   Md.   491,   39  Am.    St.   397; 

Am.  Rep.  S93;   Sturm  v.  Boker,   ISO  King  v.  Bates,  57  N.  H.  446;  Keiner 

U.  S.  312,  37  L.  ed.  1093,  14  Sup.  Ct.  v,  Folsom,  79  N.  Y  S.  1099;  Dale  v. 

99.     The  gratuitous  bailee  must  as-  Brinckerhoff,    7    Daly    (N.    Y.)    45 ; 

sent  to  the  bailment  expressly  or  im-  Cicalla  v.   Rossi,   10  Heisk.    (Tenn.) 

pliedly    before    the     relationship     of  67. 

bailor  and  bailee  is  established.  Bios-  "Story  Bailments    (9th  ed.),  §§  121, 

ser   Co.  V.  Doonan,  8  Ga.  App.  285,  154;    Schouler    Bailments    (3d    ed.), 

68  S.  E.  1074.  §   63;    Devalcourt   v.    Dillon,    12   La. 

''Jones    Bailments,    80,    81;    Story  Ann.    672;    Harter  v.    Blanchard,   64 

Bailments   (9th  ed.),   §  90;   Schouler  Barb.  (N.  Y.)  617. 

Bailments    (3d  ed.),   §   52;   Mores  v.  "Story  Bailments  (9th  ed.),  §  198; 

Conham,   Owen   123;   Anon.,  2   Salk.  Harter   v.    Blanchard,  64   Barb.    (N. 

521.  Y.)  617. 

"Clark  V.  Whitaker,  19  Conn.  319,  "Story  Bailments  (9th  ed.),  §  197. 
48  Am.  Dec.  160;  Schermer  v.  Neu- 
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upon  it."  The  reason  for  this  is  that  the  consideration  which 
supports  a  gratuitous  bailment  is  the  deUvery  of  possession  of 
the  subject  of  the  bailment,  and  that  there  is  no  consideration  for 
a  mere  promise  to  undertake  a  bailment ;  and  thus  there  is  no  lia- 
bility until  the  actual  delivery  of  the  property  to  the  bailee. 

§  3016.  Care  to  be  used  by  bailee  in  accomplishing  the 
bailment  purpose. — As  was  said  in  a  preceding  section,  the 
bailee  who  undertakes  a  deposit  or  mandate  for  the  bailor's  sole 
benefit,  he  himself  receiving  no  benefit,  is  held  by  the  general 
rule  to  slight  diligence  in  the  performance  of  the  bailment  pur- 
pose.^°  The  test  of  this  must  depend  upon  circumstances,  and 
sometimes  upon  custom.^"  If  it  is  shown  that  the  gratuitous 
bailee  used  the  same  care  that  he  used  with  his  own  goods,  this 
furnishes  a  presumption  that  he  was  not  negligent,^^  yet  he  might 
have  been  so  careless  with  his  own  goods  that  he  used  less  than 
slight  diligence  as  to  their  care.  Some  of  the  cases  hold  such  a 
bailee  to  the  degree  of  care  used  by  men  of  common  prudence 
for  the  protection  of  their  own  property  in  similar  conditions, 
yet  this  rule  seems  to  recognize  no  distinction  between  the  care 
demanded  of  gratuitous  bailees,  and  that  demanded  of  bailees 
upon  recompense."^  It  would  seem  that  perhaps  the  best  test  is 
the  amount  of  care  which  gratuitous  bailees  are  accustomed  to 
take  of  similar  goods  under  similar  circumstances.^^     If  skill  is 


"Elsee  V.   Gatward,   S  T.   R.   143;  kins    v.    Saltmarsh,    14    Serg.    &    R. 

Taylor  v.   Plummer,  3  M.  &  S.  562;  (Pa.)  275. 

Morrison  v.  Orr,  3  Stew.  &  P.  (Ala.)  "'Story  Bailments   (9th  ed.),  §  64; 

49;  Thorne  V.  Deas,  4  Johns.  (N.  Y.)  Schouler  Bailments    (3d   ed.),    §   36; 

84;    French   v.    Reed,    6    Bin.    (Pa.)  Doorman  v.  Jenkins,  2  Ad.  &  E.  256; 

308,    23    Am.    Dec.    319;    Tancil    v.  Coggs  v.  Bernard,  2  Ld.  Raym.  909; 

Seaton,  28  Grat.    (Va.)   601,  26  Am.  Kettle     v.     Broomsall,     Willes     118; 

Rep,  380.  Shiells  v.   Blackburne,   1  H.  Bl.   159; 

"  See  §  3000,  supra,  and  cases  cited.  Foster  v.  Essex  Bank,  17  Mass.  479, 

Chicago  Hotel  Co.   v.   Baumann,   131  9  Ara.   Dec.   168:   Bland  v.  Womack, 

111.  App.  324;  Stevens  v.  Stevens,  132  2   Murph.    (N.    Car.)    373;    Tracy  v. 

Mo.  App.  624.  112  S.  W.  35;  Patriska  Wood,  3  Mas.  (U.  S.)  132. 

V.  Kronk,  57  Misc.   (N.  Y.)   552,  109  ""  Gray  v.  Merriam,  148  111.  179,  35 

N.  Y.  S.  1092.  N.  E.  810,  i2  L.  R.  A.  769,  39  Am.  St. 

™  Schouler     Bailments      (3d     ed.),  172;    Preston  v.    Prather,    137   U.    S. 

§  37;  Batson  v.  Donovan,  4  B.  &  Aid.  604,  34  L.  ed.  788,  11  Sup.  Ct.  162. 

21;  Ross  V.  Daugherty,  127  111.  App.  "'Finucane   v.    Small,    1    Esp.    315; 

572 ;  Eddy  v.  Livingston,  35  Mo.  487,  Gray  v,  Merriam,  148  111.  179,  35  N. 

88  Am.   Dec.   122;  Griffith  v.  Zipper-  E.  810,  32  L.  R.  A.  769n,  39  Am.  St. 

wick  Lodge,  28  Ohio  St.  388;  Tomp-  172;  Bean  v.  Ford,  65  Misc.  (N.  Y.) 
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required  in  the  carrying  out  of  the  bailment  purpose,  nothing 
more  can  be  demanded  of  the  bailee  than  the  skill  of  the  average 
person  of  the  same  profession  or  occupation  who  undertakes  such 
things,  and  it  seeins  that  less  skill  than  this  would  still  be  slight 
skill,  and  all  the  bailor  was  entitled  to  demand,  but  the  failure  to 
use  any  skill  would  be  gross  negligence.^*  Though  some  courts 
have  attempted  to  get  away  from  the  rule  of  sHght  diligence  and 
fix  the  degree  of  care  by  the  mutual  understanding  of  the  par- 
ties,^^  yet  the  rule  supported  by  the  weight  of  authority  is  that 
"the  bailee's  liability  in  bailments  under  the  present  head  must 
be,  apart  from  special  contract  modifications,  such  a  degree  of 
diligence,  less  than  what  the  average  of  mankind  under  the  same 
conditions  and  circumstances  are  wont  to  exert  with  reference 
to  similar  property,  as  may  be  relatively  termed  slight  diligence ; 
that,  correspondingly,  he  is  liable  only  for  what  the  law  terms 
great  or  gross  negligence;  and  that,  of  course,  for  dishonesty 
and  bad  faith  in  performing  the  transaction,  he  becomes,  as  a 
matter  of  course,  liable.  But  it  is  here  essential  that  the  bail- 
ment be  undertaken  gratuitously  and  without  the  expectation 
of  reward."^" 

481,    119    N.    Y.    S.    1074;    Bland    v.  posed   to   extend,    by    inference,   the 

Womack,  2  Murph.    (N.   Car.)    373;  perils   of  an  unprofitable  trust ;_  and 

Anderson      v.      Foresman,      Wright  so  every  bailee  without  reward  is  re- 

(Ohio)     508;     Tracy    v.     Wood,     3  garded  as  having  assumed  the  least 

Mason   132.  responsibility  consistent  with  his  ac- 

"^Shiells   V.    Blackburne,    1    H.   HI.  tual  undertaking.     Christian  v.  First 

159;   Conner  v.   Winton,   8   Ind.   315,  Nat.  Bank,  155  Fed.  705,  84  C.  C.  A. 

65  Am.  Dec.  761 ;   Gill  v.  Middleton,  53.      Among   cases    which    exemplify 

105  Mass.  477,  7  Am.  Rep.  548 ;  Eddy  the  rule  that  the  gratuitous  bailee  for 

v.    Livingston,   35    Mo.   487,    88   Am.  the  benefit  of  the  bailor  is  liable  for 

Dec.  122;   Stanton  v.  Bell,  2  Hawks  gross  negligence,  are  the   follov.-ing: 

(N.   Car.)    145;    First   Nat.   Bank   v.  In  the  leading  case  of  Coggs  v.  Ber- 

Graham,  79  Pa.  St.  106,  21  Am   Rep.  nard,    2    Ld.    Raym.    909,    one    who 

49.  gratuitously  undertook  to  carry  casks 

^*  Mariner     v.     Smith,     S     Heisk.  of  brandy  from  one  cellar  to  another 

(Tenn.)  203.  did   the  work  so   carelessly  that   he 

^  Schouler      Bailments      Including  broke   one  of  the  casks,   spilling  its 

Carriers     (1905),     §  35.      For    cases  contents,  and  was  held  liable  for  the 

holding   to    this    rule,    see    Coggs    v.  loss.      So    a    gratuitous    bailee    who 

Bernard,  2  Ld.   Raym.  909;   Gray  v.  turned    a    horse    after    dark    into    a 

Merriam,  46  111.  App.  337,  affd.,   148  dangerous   pasture  to   which   it   was 

111.   179,   35   N.   E.  810,   32   L.   R.  A.  unaccustomed  was  liable  for  injuries 

769,  39  Am.  St.  172;  Hibernia  Build-  caused  thereby.     Rooth  v.  Wilson,  1 

ing   Assn.    v.    McGrath,    154   Pa.    St.  B.  &  Aid.  59.     A  person  gratuitous- 

296,  35  Am.  St.  828.     See  cases  cited  ly  undertook  to   carry  two  bags   of 

in  preceding  notes.       It  was  said  in  gold  from  New  York  tO'  Boston  and 

a  recent  case  that  courts  are  indis-  brought  the  gold  in  a  valise  together 
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§  3017.  Effect  of  failure  to  obey  instructions,  or  to  give 
special  care  with  notice  that  such  is  necessary, — The  bailee 
is  held  to  a  degree  of  diligence  in  obeying  the  instructions  of  the 
bailor,  and  for  loss  caused  by  failure  to  comply  therewith,  under 
circumstances  amounting  to  gross  negligence,  he  is  liable. ^^  He 
may  by  special  contract  increase  his  liability,  and  the  law  will 
enforce  it  if  he  is  foolish  enough  to  do  so.^^  If  the  bailee  has  no- 
tice of  facts  requiring  special  care,  the  degree  of  diligence  which 
he  must  use  is  affected  by  his  knowledge  of  such  facts,  as  where 
a  clerk  receipted  for  a  registered  letter  for  a  guest  of  a  hotel,  he 
was  held  to  have  notice  that  the  letter  was  of  more  than  ordinary 
importance  from  the  signing  of  the  receipt,  and  having  put  the 
letter  in  the  hotel  letter  box,  from  which  it  was  stolen,  he  was 


with  gold  money  of  his  own  on 
board  the  vessel  the  night  before  it 
was  to  sail  and  left  it  in  another 
cabin  which  he  occupied.  In  the 
morning  he  found  one  bag  of  gold 
missing,  left  the  valise  on  his  cabin 
table  and  went  to  inform  the  ship's 
authorities.  When  he  returned  he 
found  the  other  bag  missing.  He 
had  been  told  that  if  his  valise  was 
valuable,  he  had  better  give  it  to  the 
clerk.  Though  he  used  the  same  care 
for  the  goods  gratuitously  carried 
that  he  did  for  his  own  the  court 
held  that  it  was  a  question  for  the 
jury  whether  he  had  not  been  guilty 
of  gross  negligence.  Tracy  v.  Wood, 
3  Mas.  (U.  S.)  132.  Sending  loose 
money  through  the  mails  unauthor- 
izedly  may  be  gross  negligence.  Jen- 
kins V.  Bacon,  HI  Mass.  i72,  15  Am. 
Rep.  23.  One  who  has  allowed  a 
prior  tenant's  stove  to  remain  in  his 
office  for  some  time  and  then  without 
notice  to  the  owner  puts  it  out  in  a 
vacant  lot,  exposing  it  to  injury,  has 
been  guilty  of  gross  negligence.  Burk 
V.  Dempster,  34  Nebr.  426,  51  N.  W. 
976.  But  where  an  applicant  for  a 
license  to  practice  medicine  sent  his 
diploma  to  the  board  of  health  with 
a  request  for  the  issue  of  a  license, 
and  the  board  received  the  diploma, 
and  passed  upon  it,  and  according  to 
their  custom,  placed  it  in  a  mailing 
case,  properly  directed  to  the  appli- 
cant, and  delivered  it  to  the  Adams 
Express  Company  which  had  an  of- 


fice at  the  place  of  sending,  and  at 
the  place  of  delivery  to  the  applicant, 
and  further,  the  applicant  had  given 
no  instructions  as  to  how  the  diploma 
was  to  be  returned,  and  had  not  fur- 
nished funds  to  pay  for  its  return, 
and  the  applicant  received  the  mail- 
ing case,  but  the  diploma  had  been 
lost  from  it,  it  was  held  that  the  se- 
lection of  the  carrier  and  delivery 
of  the  diploma  to  it  for  return  were 
not  actionable  negligence  on  the  part 
of  the  secretaries  of  the  board  ren- 
dering them  personally  liable  for  the 
loss  of  the  diploma.  Whiteside  v. 
Adams  Express  Co.,  89  Nebr.  430, 
131  N.  W.  953. 

"Stewart  v.  Frazier,  5  Ala.  114: 
Ferguson  v.  Porter,  3  Fla.  27;  Fel- 
lowes  v.  Gordon,  8  B.  Mon.  (Ky.) 
415;  McCau^ey  v.  Davidson,  10  Minn. 
418;  Cannon  R.  l\Ifg.  Co.  v.  First 
Nat.  Bank,  2,7  Minn.  394,  34  N.  W. 
741 ;  Colyar  v.  Taylor,  1  Cold. 
(Tenn.)  372.  A  gratuitous  bailee  is 
bound  to  obey  bailor's  instructions  to 
procure  insurance  on  stored  property. 
Schroeder  v.  Mauzy,  16  Cal.  App. 
443,  118  Pac.  459.  The  rule  that  a 
gratuitous  bailee  is  not  liable  for 
mere  misfeasance  does  not  apply 
when  the  subject  of  the  bailment  has 
been  actually  delivered  and  accepted 
bv  him.  Herzig  v.  Herzig,  67  Misc. 
(N.  Y.)   2S0,   122  N.  Y.  S.  440. 

^  Schouler  Bailments  (3d  ed.), 
§  SI ;  Clark  v.  Gaylord,  24  Conn.  484. 
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liable  for  the  loss  of  the  money  contained  in  it.^'  But  if  the 
bailor  has  notice  of  the  general  character  and  habits  of  the 
bailee,  and  the  character  of  his  facilities  for  performing  the  bail- 
ment purpose,  he  is  held  to  have  contracted  with  this  in  mind, 
and  if  the  goods  have  been  lost  under  circumstances  so  that 
it  can  be  said  that  he  contracted  for  them  to  be  kept  in  such  man- 
ner, the  bailor  must  bear  the  loss,  for  he  did  not  need  to  trust 
them  to  such  a  bailee/"  In  fixing  the  duty  of  a  bailee  who  re- 
ceives articles  in  a  sealed  package,  it  is  important  to  ascertain 
whether  he  knew  or  should  have  known  the  character  of  the  con- 
tents, for  what  might  be  high  diligence  in  the  care  of  a  box  of 
old  papers  might  be  gross  negligence  in  the  care  of  a  casket  of 
jewels.'^  And  if  he  did  not  know  their  character,  in  the  absence 
of  fraud  or  concealment  on  the  part  of  the  bailor,  he  is  liable  for 
their  true  value  if  lost  through  his  gross  negligence.'^ 

§  3018.    Bailee's  rights  against  bailor  or  third  parties. — It 

is  said  that  the  bailor  cannot  be  liable  in  contract  to  the  bailee  for 
damage  sustained  in  executing  the  bailment  contract,  since  if 
danger  was  not  foreseen,  the  bailor  cannot  be  said  to  have  con- 
tracted to  indemnify  the  bailee;  and  if  the  danger  was  foreseen, 
the  bailee  is  held  to  have  assumed  it/^  So  the  bailor  is  not  liable 
in  tort  unless  in  making  the  bailment  he  knew  of  danger  likely 
to  occur,  and  was  negligent  in  failing  to  warn  the  bailee.^*  The 
gratuitous  bailee  has  a  right  of  possession  sufficient  to  allow  him 
to  bring  an  action  against  a  third  party  for  damage  caused  to  the 
property  bailed,  or  for  trespass  or  conversion.^' 

""Joslyn  V.   King,   27   Nebr.  38,   42  ''Hale     Bailments,     p.     54,     citing 

N.  W.  7S6,  4  L.  R.  A.  457,  20  Am.  Paley,  Moral  Phil.  bk.  3,  ch.  12. 

St.  656.  "  Jaggard  Torts,  87 ;  Day  v.  Brown- 

'"Knowles     v.     Railroad     Co.,     38  rigg,  10  Ch.  Div.  294;  Backhouse  v. 

Maine  55,  61  Am.  Dec.  234;  Conway  Bonomi,  9  H.   L.  Cas.  503;   Gagnon 

Bank  v.  American  Exp.  Co.,  8  Allen  v.  Dana,  69  N.  H.  264,  39  Atl.  982, 

(Mass.)  512;  Arthur  v.  Railway  Co.,  41    L.    R.   A.   389,   76   Am.    St.    170; 

38  Minn.  95,  35  N.  W.  718.  Rich  v.  New  York  Cent.  &  H.  R.  R. 

"Story  Bailments    (9th  ed.),   %77;  Co.,  87  N.  Y.  382. 

Hale  Bailments,  p.  69.  '"  Schouler    Bailmments     (3d    ed.), 

''France  v.  Gaudet,  L.  R.  6  Q.  B.  §   54;,  2   Kent  Coni.   568,   585;   2   BI. 

199;  Wilson  v.  Railway  Co.,  9  C.  B.  Cora.  395,  452;  Story  Bailments   (9th 

(N.  S.)   631;   Little  v.  Boston  &  M.  ed.),    §§   94,    133;    Armory   v.    Dela- 

R.  R.  Co.,  66  Maine  239;  Mather  v.  mirie,   ]    Strange  505;   Harrington  v. 

American  Express  Co.,  138  Mass.  55,  King,  121  Mass.  269;  Brown  v.  Shaw, 

52  Am.  Rep.  258.  51  Minn.  266,  53  N.  W.  633;  Cham- 
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§  3019.  The  finder  of  lost  property.— The  finder  of  lost 
property  who  takes  the  same  in  his  possession  becomes  the  gra- 
tuitous depositary  for  the  owner  thereof.  His  right  to  the  prop- 
erty is  absolute  as  against  all  the  rest  of  the  world/*  and  it  has 
often  been  held  that  where  the  property  was  found  in  the  chat- 
tels of  an  employer,  or  on  his  premises,  the  finder's  rights  were 
superior  to  those  of  the  employer.^'  It  seems  that  for  the  mere 
act  of  finding  he  is  entitled  to  no  recompense,  but  for  expendi- 
tures incident  to  finding  it  and  possessing  himself  of  it,  and  ex- 
pended in  good  faith  for  its  care  and  protection,  he  is  entitled  to 
compensation  from  the  owner,  it  being  held  that  he  takes  the 
property  under  an  implied  request  from  the  owner  to  all  persons 
to  take  the  property  and  care  for  it  for  him,  and  to  recompense 
them  for  necessary  expenditures  in  so  doing.^^  The  finder  is  not 
entitled  to  a  lien  upon  the  property  to  secure  his  expenditures, 
unless  it  is  provided  for  by  statute,  as  in  some  cases  where  animals 
astray  or  logs  adrift  are  taken  in,  or  unless  the  owner  has  offered 
a  reward  for  the  return/"  The  liabihties  and  duties  of  the  finder 
of  lost  property  are  in  general  those  of  any  other  gratuitous  de- 
positary. 

§  3020.  Special  bank  deposits. — Where  money,  gold, 
stocks,  bonds  or  valuable  papers  are  deposited  with  a  bank  upon 
the  understanding  tliat  the  identical  thing  shall  be  returned,  it 
is  a  bailment,  and  if  no  recompense  is  charged,  a  gratuitous  bail- 
ment, and  the  bank  is  held  to  the  general  rules  regarding  gratu- 

berlain  v.  West,  Zl  Minn.  54,  33  N.  could   keep  the  bills   as   against  the 

W.  114;  New  York  &  Harlem  R.  Co.  owner  of  the  safe.)  ;  Bowen  v.  Sul- 

V.  Haws,  56  N.  Y.  175 ;  Abrahamovitz  livan,  62  Ind.  281,  30  Am.   Rep.   172 

V.  New  York  City  R.  Co.,  104  N.  Y.  (where  an  employe  found  money  in 

S.  653;  Galveston  H.  &  S.  A.  R.  Co.  old   rags   which   she  was   sorting  to 

V.  Zantzinger,  93   Tex.  64,  53   S.   W.  make  paper)  ;  Hamaker  v.  Blanchard, 

379,  47  L.  R.  A.  282,  77  Am.  St.  829;  90    Pa.    St.    Zll,    35    Am.    Rep.    664 

Thayer  v.  Hutchinson,  13  Vt.  504.  (where  a  domestic  servant  found  bills 

""Lawrence  v.  Buck,  62  Maine  275;  in  a  hotel  parlor). 
Hoagland  v.  Forest  Park  &c.  Amuse-        "'  Reeder  v.   Anderson's   Admrs.,  4 

ment  Co.,  170  Mo.  335,  70  S.  W.  878,  Dana  (Ky.)   193;  Chase  v.  Corcoran, 

94  Am.  St.  740 ;  Tancil  v.  Seaton,  28  106  Mass.  286. 
Grat.   (Va.)   601,  26  Am.  Rep.  380.  ''Preston      v.      Neale,      12      Gray 

"Dnrfee  v.  Jones,  11  R.  I.  588,  23  (Mass.)   222;   Wentworth  v.   Day,   3 

Am.  Rep.  528   (Where  the  depositary  Mete.  (Mass.)  352;  Wood  v.  Pierson, 

of  an  old  safe  to  sell  found  a  roll  45  Mich.  313,  7  N.  W.  888;  4  Cum- 

of  bills  concealed  therein,  the  finder  mings  v.  Gann,  52  Pa.  St.  484. 
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itous  bailments  for  the  benefit  of  the  bailor.""  In  the  leading  case 
it  was  held  that  the  bank  was  not  liable  for  the  theft  by  its  cashier 
of  bags  of  gold  on  special  deposit,  because  the  fraud  or  felony 
of  its  agents  was  beyond  the  scope  of  their  employment,  and 
the  bank  was  not  liable,  except  for  their  negligence."^  But  it  is 
said  that  the  bank  would  be  liable,  if  the  directors  had  knowledge 
of  acts  upon  the  part  of  its  cashier  which  should  put  them  on 
their  guard  against  his  misconduct  toward  depositors."^  Nor  can 
a  cashier  of  a  bank  bind  the  bank  by  receiving  such  deposits  un- 
less he  has  authority,  express  or  implied,  but  such  authority  may 
be  implied  from  custom  known  to  the  directors.*^  If  the  prop- 
erty is  lost  by  burglars  taking  it  from  the  vault,  the  bank  is  not 
liable.""  Where,  without  consideration,  a  bank  receives  from  a 
money  lender  a  sum  to  be  delivered  to  one  of  his  customers,  on 
a  check  to  be  drawn  by  the  customer,  and  the  bank  pays  the  money 
on  a  check  received  at  the  time  and  under  the  circumstances  as 
agreed,  and  in  the  due  course  of  business,  the  bank  is  merely  a 
gratuitous  bailee  for  the  benefit  of  the  bailor,  and  is  not  liable 
for  the  amount  of  the  money  because  such  check  was  a  forgery, 
if  good  faith  and  ordinary  diligence  were  used  by  it."*^ 

§  3021.    Termination  of  relation  and  redelivery. — The  gen- 
eral rules  of  bailments  relating  to  the  termination  of  the  relation 

"Foster  v.  Essex  Bank,    17  Mass.  "Gray  v.  Merriam,  148  111.  179,  35 

479   9  Am.  Dec.  168;   Smith  v.  First  N.  E.  810,  32  L.  R.  A.  769,  39  Am. 

Nat    Bank   99  Mass.  60S;  First  Nat.  St.  172;  L'HerbeUe  v.  Pittsfield  Nat. 

Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  Bank,   162   Mass.    137,  38  N.   E.   368, 

278    19  Am    Rep    181 ;  Scott  v.  Bank  44  Am.   St.  3S4 ;  First  Nat.  Bank  v. 

of  'Chester   Valley,   72    Pa.    St.   471.  Rex,  89  Pa.  St.  308,  33  Am.  Rep.  767; 

Special  deposits,  whether  of  money,  Preston  v.  Prather,  137  U.  S.  604,  34 

bonds,  stocks,  or  other  securities,  are  L.  ed.  788,  11  Sup.  Ct.  162. 

imposed  with  such  conditions,   usual  "Foster  v.   Essex   Bank,   17  Mass. 

or   unusual,    as    are    dictated  by   the  479,  9  Am.  Dec    168. 

depositor  and  accepted  by  the  depos-  Gerrish  v.  Muskegon  Sav.  Bank, 

itary      Van    Waggoner    v.    Buckley,  138  Mich.  46,  100  N.  W.  1000,  4  Ann. 

133  N    Y    S    599     A  bank  is  liable  Cas.  1083  and  note.     See  also,  Louis- 

for    loss    of '  diamonds    received    on  villa  &c.  R.  Co  v  Buffington   131  Ala. 

special   deposit   through   gross   negli-  620   31  So   592 ;  Carlyon  v.  Fitzhenry, 

gence  of  employes.     First  Nat.  Bank  2  Ariz.  266,  15  Pac.  273. 

V  Tevis  29  Okla.  714,  119  Pac.  218.  'Armour  v.   Greene   County   State 
"Foster  v    Essex  Bank,   17  Mass.  Bank,  112  Fed.  631,  SO  C.  C.  A.  399; 

479  9  Am    Dec    168.  See  cases  cited  Cannon  River  Mfgrs.'  Assn.  v.  First 

above    and  Chattahoochee  Nat.  Bank  Nat.   Bank,  37  Minn.  394,  34  N.  W. 

V  Schley  58  Ga.  369;  First  Nat.  741;  People's  Nat.  Bank  of  King- 
Bank  v  Graham,  79  Pa.  St.  106,  21  fisher  v.  Wheeler,  21  Okla.  387,  96 
Am   Rep   49  Pac.  619,  21  L,  R.  A.  (N.  S.)  816n. 
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and  redelivery  apply  equally  to  bailments  of  the  class  just  con- 
sidered. As  to  the  redelivery,  or  delivery  over,  the  terms  of  the 
bailment  are  ordinarily  controlling.*"  A  stakeholder  usually  must 
exercise  some  discretion  or  responsibility  to  ascertain  to  whom 
delivery  should  be  made.*'  The  bailor  may,  of  course,  terminate 
the  bailment  at  will,  and  a  depositary  without  hire  may  terminate 
the  bailment  at  pleasure,  upon  giving  reasonable  notice  to  the 
owner,  unless  he  has  contracted  to  keep  the  goods  for  a  fixed 
time.*^  A  gratuitous  bailee  must  redeliver  to  the  proper  person, 
at  peril  of  being  held  for  a  conversion. ■"" 

§  3022.  For  benefit  of  the  bailee — Gratuitous  loans — The 
commodate. — Where  property  is  loaned  gratuitously  by 
the  owner  for  the  sole  benefit,  accommodation  and  use  of  the 
borrower,  and  the  specific  thing  loaned  is  to  be  returned,  a  gratu- 
itous bailment  relation  is  created,  which  may  be  called  a  com- 
modate, from  the  Roman  commodatum,  a  similar  relation. °''  Our 
English  loan  includes  also  the  loan  of  money  for  reward,  and  the 
loan  of  goods  to  be  returned  in  kind,  neither  of  which  is  a  bail- 
ment. The  distinction  between  the  commodate  and  other  bail- 
ments lies  in  the  fact  that  there  is  no  benefit  of  any  kind,  directly 
or  indirectly,  to  the  bailor,  but  the  benefit  is  solely  to  the  bailee,  for 
if  there  were  mutual  benefit,  however  slight,  the  bailment  would 
become  one  of  a  different  class,  in  which  the  liabilities  are  very 
different.  Since  the  general  rule  in  bailments  is  that  the  liability 
of  the  bailee  is  proportionate  to  the  benefit  he  receives,  it  follows 
that  the  bailee  in  commodate  is  held  to  a  very  high  degree  of  care 
for  the  thing  loaned,  and  this  feature  distinguishes  his  legal  lia- 
bility from  that  of  other  bailees. 

"Story  Bailments  (9th  ed.),  §§  117,  Wend.  (N.  Y.)  25,  25  Am.  Dec.  596; 

118;  Roulston  v.  McClelland,  2  E.  D.  Roulston    v.    McClelland,    2    E.    D. 

Smith  (N.  Y.)  60;  Bliven  v.  Hudson  Smith   (N.  Y.)   60;  Goodwin  v.  Ray, 

R.  Co.,  36  N.  Y.  403 ;  Burton  v,  Wil-  108  Tenn.  614,  69  S.  W.  730,  91  Am. 

kinson,  18  Vt.  186,  46  Am.  Dec.  145.  St.  761. 

"Trefftz  V.  Canelli,  L.  R.  4   P.  C.  "Wear  v.  Gleason,  52  Ark.  364,  12 

277;  Carle  v.  Bearce,  33  Maine  337;  S.  W.  756,  20  Am.  St.  186. 

State  V.  Fitzpatrick,  64  Mo.   185.  "See  Schouler  Bailments  (3d  ed.), 

*'  Hale  Bailments,  pp.  74,  75 :  Wink-  §  66 ;  Street,  Found.  Leg.  Liab.,  vol. 

ley  V.  Foye,  33  N.  H.  171,  66  Am.  Dec.  2,  ch.  28,  p.  281. 
715;     Beardslee    v.     Richardson,     11 
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§  3023.  Creation  of  the  relation. — This  relation  can  only 
arise  by  contract,  for  only  by  the  owner's  consent  can  one  acquire 
the  right  to  use  another's  property  for  his  own  benefit/^  There- 
fore the  parties  must  be  competent,  and  fraud  or  duress  will 
vitiate  the  contract,  as  in  the  case  of  any  other  contract."^  Nor 
can  an  executory  contract  for  a  loan  be  enforced,  since  the  con- 
sideration for  the  bailment  does  not  arise  until  the  delivery  of  the 
property  loaned. °^  If  the  contract  is  not  for  a  legal  purpose  the 
law  will  not  recognize  it.^*  The  relationship  begins  with  the 
delivery  of  the  article  loaned  to  the  borrower,  and  there  is  no  lia- 
bility upon  either  party  before." 

§  3024.  Bailee's  rights  and  obligations. — The  bailee  of  this 
class,  has,  like  all  other  bailees,  a  possessory  right  which  he  can 
legally  defend  against  third  parties.^"  His  right  to  use  the  article 
loaned  depends  entirely  upon  the  conditions  of  his  contract,  and 
any  deviation  in  the  slightest  degree  therefrom  is  a  tort,  and 
renders  him  strictly  liable  for  any  resulting  injury,  even  though 
it  was  caused  by  the  act  of  God,  or  the  public  enemy,  or  irresisti- 
ble force,  and  though  this  rule  can  be  said  to  apply  to  every  bailee, 
it  is  construed  much  more  strictly  in  the  case  of  the  bailee  in  a 
commodate  relation."  So  the  bailee,  having  the  use  of  the  ar- 
ticle, must  pay  all  ordinary  expenses  connected  with  its  use,  as 

"Hagebush  v.  Ragland,  78  111.  40;  Barker  v.   Miller,  6  Johns.    (N.  Y.) 

State  V.  Bryant,  74  N.  Car.  124.  195;   cases   cited   Hale   Bailments,   p. 

"'Hagebush  v.  Ragland,  78  111.  40;  90. 

Eaton  V.  Hill,  SO  N.  H.  235,  9  Am.  "Van     Zile     Bailments     (2d    ed.). 

Rep.     189 ;     Campbell    v.     Stakes,    2  §  105 ;  Coggs  v.  Bernard,  2  Ld.  Raym. 

Wend.  (N.  Y.)  137,  19  Am.  Dec.  561;  909;    Bringloe    v.    Morrice,    1    Mod. 

Vasse  V.    Smith,   6   Cranch    (U.    S.)  210;  Bryant  v.  Wardell,  2  Exch.  479; 

226,  3  L.  ed.  207.  Stewart  v.  Davis,  31  Ark.  518,  25  Am. 

•^'Elsee  V.   Gatward,   5  T.   R.   143;  Rep.  576;   Ross  v.    Southern   Cotton 

Shillibeer  v.   Glyn,  2   M.  &  W.  143;  Oil    Co.,    41    Fed.    152;    Wilcox    v. 

Thorne  v.  Deas,  4  Johns.  (N.  Y.)  84;  Hogan,  5  Ind.  546;   Cullen  v.  Lord, 

Crosby  v.  German,  4  Wis.  373.  39    Iowa    302;     Green    v.    Hollings- 

"  Story  Bailments,  §  229;  Van  Zile  worth,    5    Dana    (Ky.)    173,   30   Am. 

Bailments  (2d  ed.),  §  103.  Dec.  680;  Wheelock  v.  Wheelwright,  5 

"'Schouler     Bailments      (3d     ed.),  Mass.  104;  Beller  v.  Schultz,  44  Mich. 

§  71.  529,  7  N.  W.  225,  38  Am.  Rep.  280; 

™  Chamberlain   v.   West,    il   Minn.  Scranton  v.  Baxter,  4  Sandf.  (N.  Y.) 

54    3  N    W    114;  Paddock  v.  Wing,  5;  Collins  v.  Bennett,  46  N.  Y.  490; 

16  How.   Pr.    (N,  Y.)   547:  Hurd  v.  Fox  v.  Pruden,  3  Daly  (N.  Y.)   187; 

West   7  Cow   N.  Y.)  752;  Hendricks  Hart  v.  Skinner,  16  Vt.  138,  42  Am. 

V.   D'ecker,   35   Barb.    (N.   Y.)    298;  Dec.  500. 
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for  feed,  care  and  shoes  for  a  horse?'  But  he  is  not  liable  for 
extraordinary  expenses  not  incident  to  the  use  and  not  caused  by 
his  fault,  as,  for  instance,  if  a  horse  should  be  taken  so  sick  that  a 
veterinary  was  necessarily  employed,  the  bailor  would  be  liable 
for  expenses  so  incurred,  and  the  bailee  could  recover  from  the 
bailor  if  he  had  paid  them/"  One  to  whom  photographs  are 
loaned  for  a  particular  purpose  has  no  right,  in  the  absence  of 
express  or  implied  authority,  to  use  them  for  any  otherj^"  and 
where  a  photograph  was  loaned  to  a  painter  to  aid  him  in  paint- 
ing a  portrait,  and  he  painted  a  second  portrait  from  it,  it  was  a 
violation  of  the  contract,  and  a  breach  of  the  trust  reposed  in  the 
painter  under  the  contract  relation  existing  with  the  owner/^  A 
vendor  of  chattels  who  undertakes  to  ship  them  to  a  consignee 
is  liable  for  their  value  in  case  they  are  lost  through  his  failure 
to  see  that  they  reach  the  carrier."^ 

§  3025.  Bailor's  rights  and  duties. — The  bailor  must  gen- 
erally warn  the  bailee  of  any  known  defects  in  the  thing  lent,  but 
is  not  liable  for  injuries  caused  by  defects  of  which  he  did  not 
know/''  He  must  reimburse  the  bailee  for  extraordinary  expenses 
incurred  in  the  preservation  of  the  chattel,  not  caused  by  the 
bailee's  fault."*  And  it  seems  that  if  the  bailment  is  for  a  fixed 
term  he  must  allow  the  bailee  to  use  the  thing  loaned  until  the  ex- 
piration of  that  term,  at  least  if  termination  of  the  loan  before  that 
time  would  injure  the  bailee,"'  though  some  authorities  regard 

■^'Bennett   v.    O'Brien,   Z1   111.   2S0;  679  and  note.    See  Coggs  v.  Bernard, 

Harrington   v.    Snyder,   3    Barb.    (N.  2  Ld.  Raym.  909,  1  Smith  Lead.  Cas. 

Y.)   380.  (9th  Am.  ed.)   354  and  notes;   Clark 

™  Chase  v.  Corcoran,  106  Mass.  v.  Hutchins,  14  East.  475;  Dickey  v. 
286;  Starrett  v.  Barber,  20  Maine  Grant,  6  Cow.  (N.  Y.)  310;  Diebold 
457;  Dale  v.  Brinkerhoff,  7  Daly  (N.  Safe  &  Lock  Co.  v.  Holt,  4  Okla, 
Y.)  45;  Harter  v.  Blanchard,  64  479,  46  Pac.  512;  McCandlish  v.  New- 
Barb.  (N.  Y.)  617;  Blake  v.  Buch-  man,  22  Pa.  St.  460. 
anan,  22  Vt.  548.  °'  Blakemore  v.  Bristol  &c.  R.  Co., 

""Tuck  V.    Priester,   19  Q.   B.   Div.  8  El.  &  Bl.  1035;  Coughlin  v.  Gillison 

629;  Corliss  v.  E.  W.  Walker  Co.,  57  (1899),    1   Q.   B.   145;   MacCarthy  v. 

Fed.  434,   64  Fed.  280,  31   L.   R.   A.  Young,  6  H.  &   N.   329;   Gagnon   v. 

283;  Klug  v.   Sheriffs,  129  Wis.  468,  Dana,  69  N.  H.  264,  39  Atl.  982,  41 

109  N.  W.  656,  9  Am.  &  Eng.  Ann.  L.  R.  A.  389,  76  Am,  St.  170. 

Cas.  1013,  and  note.  "See  cases  cited  under  note  59. 

«Klug   V.    Sheriffs,    129   Wis.   468,  "^Hale     Bailments,     p.     97,     citing 

109  N.  W.  656,  9  Am.  &  Eng.  Ann.  Bringloe    v.    Morrice,    1    Mod.    210; 

Cas.  1013.  Root  v.  Chandler,  10  Wend.  (N.  Y.) 

"'Sprinkle  v.  Brim,  144  N.  Car.  401,  110;  Hoyt  v.  Gelston,  13  Johns.   (N. 

57  S.  E.  148,   12  L.  R.  A.    (N.   S.)  Y.)    141,    affd.,    13   Johns.    (N.    Y.) 
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such  a  bailment  as  entirely  precarious,  and  terminable  at  any  time 
by  the  bailor  f^  and  in  any  event  in  the  absence  of  stipulation,  the 
bailor  may  terminate  the  bailment  after  a  reasonable  period  of 
time.**^  He  may  sue  third  parties  in  his  own  name  for  injuries, 
while  the  article  is  in  the  possession  of  the  bailee."* 

§  3026.  The  care  demanded  of  the  bailee. — The  bailee  is 
held  to  the  strictest  care  of  the  property  and  is  answerable  for 
damages  resulting  from  the  slightest  neglect,*"  and  is  held  with 
the  same  strictness  to  follow  the  directions  of  the  owner  and 
the  conditions  of  the  loan."  It  has  sometimes  been  said  that  he 
is  bound  to  use  more  care  than  he  used  for  his  own  goods,  but 
this  is  not  a  fair  test,  the  real  test  being  whether  he  was  guilty 
of  any  negligence.'^  Since  he  is  liable  for  only  slight  negligence, 
it  would  seem  that  he  is  held  to  use  the  degree  of  care  which  men 
of  more  than  ordinary  prudence  use  in  the  care  of  their  own 
goods  in  similar  circumstances.'^  On  the  other  hand,  if  the 
lender  knows  from  the  borrower's  character,  habits  or  skill,  that 
he  is  not  capable  of  bestowing  the  care  of  a  more  than  ordinarily 
prudent  man,  he  has  loaned  the  article  with  this  in  mind,  and 
cannot  hold  the  borrower  to  greater  care  than  he  is  capable  of, 
as  where  a  horse  is  lent  to  an  inexperienced  boy,  the  lender  can- 
not expect  him  to  exercise  the  care  of  a  skilled  horseman.'^  If 
the  borrower  has  not  departed  from  his  contract,  or  has  not  been 
negligent,  he  is  not  liable  for  acts  caused  by  the  act  of  God,  the 

561;    Schouler    Bailments    (3d    ed.),  §   102;  Acyzynski  v.  Bulkiewicz,   140 

§    87;    Story    Bailments     (9th    ed.),  III.  App.  375. 

§§258,261.  '"See    cases    cited    under    note    57, 

"See  Schouler  Bailments  (3d  ed.),  §   3024. 

§    81;    Story    Bailments     (9th    ed.),  '"  Schouler     Bailments      (3d     ed.), 

§  277.  §    75;    Story    Bailments     (9th    ed.), 

"Green  v.  Hollingsworth,  5  Dana  §§  245-251;  Hale  Bailments,  pp.  94- 

(Ky.)    173,  30  Am.  Dec.  680;   Clapp  95. 

V.  Nelson,  12  Tex.  370,  62  Am.  Dec.  "Story  Bailments  (9th  ed.),  §  238; 

530.  Schouler  Bailments    (3d  ed.),   §   72; 

"•Qaridge    v.    South    Staffordshire  Vaughan  v.  Menlove,  3  Bing.  N.  C. 

Tramway  Co.    (1892),   1   Q.   B.  422;  468;  Seller  v.  Schultz,  44  Mich.  529, 

Orser  v.  Storms,  9  Cow.  (N.  Y.)  687,  7  N.  W.  225,  38  Am.  Rep.  280. 

18   Am.    Dec.   543.     See   cases    cited  "Beale  v.  South  Devon  R.  Co.,  12 

above.  W.  R.  1115;  Wilson  v.  Brett,  11  M. 

™  Street,    Found.    Leg.    Liab.,    vol.  &   W.    113;    Knowles   v.    Atlantic    & 

2,  ch.  28,  p.  281;  Schouler  Bailments  St.  L.  R.  Co.,  38  Maine  55,  61  Am. 

(3d  ed.),  §  72;  Story  Bailments   (9th  Dec.  234;  Mooers  v.  Larry,  IS  Gray 

ed.),    §    237;    Van    Zile    Bailments,  (Mass.)   451;   Eastman  v.  Patterson, 

38  Vt.  146. 
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public  enemy,  irresistible  force,  or  inevitable  accident,  nor  for  the 
acts  of  a  robber,  thief  or  mere  stranger.'*  He  must  at  all  times 
exercise  perfect  good  faith,  a  duty  devolving  upon  all  bailees. 
For  damage  caused  by  ordinary  wear  or  tear  he  is  not  liable.'^ 

§  3027.  Redelivery. — The  bailee  must  return  the  thing 
borrowed,  and  everything  accessorial,  as  the  young  of  an  animal, 
born  during  the  time  of  the  bailment,  and  the  income  of  stock 
loaned  to  allow  the  borrower  to  pledge  it  as  security.'"  He  must 
return  it  at  the  time  specified,  or  he  is  liable  in  an  action  for 
breach  of  contract,"  or,  if  no  time  was  fixed,  within  a  reasonable 
time.'*  The  contract  will  ordinarily  govern  as  to  the  place  of  de- 
livery; if  not,  the  proper  place  is  to  be  determined  from  the  cir- 
cumstances."* In  general,  delivery  must  be  made  to  the  lender, 
but  if  the  bailee  restores  it  to  the  true  owner,  or  the  true  owner 
takes  it  from  his  possession,  this  relieves  him  from  liability  to  the 
lender.*"  The  borrower  cannot  retain  the  article  borrowed  as  se- 
curity for  any  antecedent  debt  owing  to  him.  That  would  be  a 
departure  from  the  contract  obligations,  and,  indeed,  an  exercise 
of  bad  faith  on  the  part  of  the  bailee.*^ 

"Abraham   v.    Nunn,   42   Ala.   51;  187;    Clapp  v.    Nelson,   12  Tex.   370, 

Bennett  v.  O'Brien,  Zl  111.  250 ;  Wood  62  Am.  Dec.  530. 

V.   McClure,  7   Ind.   155;   Watkins  v.  "Lay's  Exr.  v.  Lawson's  Admr.,  23 

Roberts,  28  Ind.  167;  Yale  v.  Oliver,  Ala.  2,11;   Wilcox  v.   Hogan,   5   Ind. 

21   La.   Ann.  454;   Seller  v.   Schultz,  546;  Green  v.  HoUingsworth,  5  Dana 

44  Mich.  529,  7  N.  W.  225,  38  Am.  (Ky.)   173,  30  Am.  Dec.  680;  Ross  v. 

Rep.    280;     Scranton    v.     Baxter,    4  Clark,  27  Mo.  549. 

Sandf.  (N.  Y.)  5;  Fortune  v.  Harris,  "Hale  Bailments,  §  23,  p.  99. 

6  Jones   (N.  Car.)  532.  "Hale    Bailments,    §    23,    p.    100; 

"Hyland  v.  Paul,  il  Barb.  (N.  Y.)  Shelbury  v.  Scotsford,  Yel.  23;  Wat- 

241.     See  cases  cited  in  note  74.  kins  v.   Roberts,  28  Ind.   167 ;   Whit- 

"  Booth  V.  Terrell,  16  Ga.  20 ;  Allen  tier    v.    Smith,    11    Mass.    211;    The 

V.  Delano,  55  Maine  113,  92  Am.  Dec.  "Idaho,"  93  U.  S.  575,  23  L.  ed.  978. 

hll;    Orser   v.    Storms,   9   Cow.    ( N.  "^  Story  Bailments  (9th  ed.),  §  262; 

Y.)  687,  18  Am.  Dec.  543;  Hasbrouck  Pick  v.  Runnels,  48  Mich.  302,  12  N. 

V.    Vandervoort,   4    Sandf.    (N.    Y.)  W,  204;  Enos  v.  Cole,  S3  Wis.  235, 

74.  10  N.  W.  2,11. 

"Fox  V.  Pruden,  3  Daly   (N.  Y.) 
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§  3030.  What  is  a  pledge. — With  the  subject  of  pledges 
we  pass  to  bailments  of  mutual  benefit.  A  pledge  is  a  bailment  of 
a  chattel  to  secure  the  payment  of  a  debt,  or  the  performance  of 
an  obligation,  with  power  of  sale  in  case  of  a  default.^  This  re- 
lationship probably  had  its  origin  in  the  business  of  the  pawn- 
broker, who  made  loans  upon  jewelry  and  wearing  apparel  as 
security,  but  in  the  modern  business  world  the  relationship  has 

^  See  Jones  Pledges,  1 ;  Hale  Bail-     W.  Va.  156,  24  S.  E.  548,  32  L.  R.  A. 
ments,   §   25;    Goddard    Bailment/i,    §     408. 
70;  First  Nat.  Bank  v.  Harknes^  42 
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expanded,  and  now  the  pledgee  is  perhaps  more  often  a  banking 
corporation  which  makes  loans  on  collateral  security,  a  loan  and 
security  corporation,  or  a  collateral  security  bank,  carrying  on 
transactions  amounting  to  millions  of  dollars,  so  that  the  law  of 
pledges  is  one  of  the  most  important  branches  of  the  modern 
law  of  contracts,  and,  excepting  carriers,  the  subject  is  the  most 
extensive  in  its  application  of  the  bailment  subjects.  The  rela- 
tion is  essentially  a  contract  relation ;  therefore  the  ordinary  rules 
of  contracts  as  to  the  competency  of  parties,  the  consideration, 
mutual  assent,  and  construction  of  contracts  apply,  while  the 
principles  of  agency  as  well  are  applicable. 

§  3031.  Pledge  distinguished  from  chattel  mortgage  and 
lien. — The  holder  of  a  lien  on  personal  goods  has  the  right  to 
retain  the  goods  until  the  debt  is  paid,  but  has  no  right  to  sell 
them,  and  as  a  rule  cannot  transfer  his  lien,  it  being  personal.^ 
The  holder  of  goods  in  pledge  has  not  only  the  right  to  retain 
them  until  the  obligation  is  met,  but  may  sell  them  in  case  of  de- 
fault, and  ordinarily  may  transfer  his  right. ^  The  holder  of  a 
chattel  mortgage  holds  the  legal  title  to  the  goods,  subject  to  de- 
feat by  the  payment  of  the  debt  or  obligation,  and  thus  has  a 
greater  right  than  the  pledgee,  while  the  lienholder  has  a  lesser 
right.  And  as  the  mortgagee  holds  by  transfer  of  title,  it  is  not 
essential  to  the  maintenance  of  his  rights  that  he  should  have 
possession  of  the  goods,  while  the  pledgee's  rights  depend  upon 
possession.*  Apparently  absolute  transfers  of  property  may  be 
shown  to  have  been  intended  by  the  parties  as  merely  pledges  for 
security,  and  in  construing  such  contracts  the  courts  are  governed 
largely  by  the  intention  of  the  parties,  so  that  "whether  one  is 
a  purchaser  or  pledgee  depends  upon  the  true  intent  of  the  trans- 
action."^ 

^  Hale  Bailments,  p.   103;   Schouler  'See  citations  in  note  3,  supra.  For 

Bailments,  Including  Carriers   (1905),  distinction  between   chattel   mortgage 

§  139;  Goddard  Bailments,  §  72;  Mc-  and   pledge,    see   American    Pig   Iron 

Combie  v.  Davies,   7  East  5 ;   Potho-  &c.   Co.  v.   German,   126  Ala.   194,  28 

nier  v.  Dawson,  Holt  N.  P.  383.    See  So.  603,  85  Am.   St.  21  note,  4  L.  R. 

note  94  Am.  St,  240.  A.  305.    See  Conrad  v.  Fisher,  37  Mo. 

"See   infra,    §§    3045,   3056-3060;    1  App.  352,  8  L.  R.  A.  147. 

Powell  Mortgages  3  ;  Hale  Bailments,  °  Schouler  Bailments  Including  Car- 

p.  103;   Schouler  Bailments   (3d  ed.),  riers      (1905),     §      140.        See     also, 

§§   167,   168.  Wright  v.  Ross,   36  Cal.  414;   Com- 
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§  3032.  Essentials  of  the  relation. — It  is  essential,  in  addi- 
tion to  the  elements  common  to  all  bailments,  that  there  should 
be  a  mutual  agreement  of  the  parties — for  a  pledge  cannot  be  cre- 
ated by  operation  of  law,  though  it  may  be  implied. from  the 
conduct  of  the  parties® — and  that  there  be  a  debt  or  obligation  to 
be  secured. 

§  3033.  What  debt  may  be  secured. — ^The  debt  secured 
may  be  that  of  the  pledgor,  or  of  some  other  person,  if  there  is 
assent  by  all  parties.'  Either  a  future'  or  a  past^  obligation  may 
be  secured ;  or  many  debts  and  not  one  only  ;^''  and  the  security 
may  be  absolute,  or  conditional,  for  a  limited  or  an  indefinite 
time."  The  parties  may  have  an  agreement  by  which  the  subject 
of  the  pledge  may  become  security  for  debts  which  may  arise  be- 
tween them  from  time  to  time.^^    But  when  a  pledge  has  been 


stock  V.  Smith,  23  Maine  202;  Wil- 
kie  V.  Day,  141  Mass.  68,  6  N.  E.  542 ; 
Partee  v.  Bedford,  51  Miss.  84;  Har- 
ris &  Co.  V.  Lombard,  60  Miss.  29; 
Wood  V.  Matthews,  n  Mo.  477 ;  Wil- 
son V.  Little,  2  N.  Y.  443,  51  Am.  Dec. 
307n;  McCoy  v.  Lassiter,  95  N.  Car. 
88;  British  Columbia  Bank  v.  Mar- 
shall, 8  Sawyer  (U.  S.)  29.  If  there  is 
doubt  as  to  whether  a  transaction  is 
a  pledge  or  chattel  mortgage,  the 
law  favors  the  conclusion  that  it  is  a 
pledge.  Palmer  v.  Mutual  Life  Ins. 
Co.,  114  Minn.  1,  130  N.  W.  250, 
Ann.  Cas.  1912B.  957,  and  see  note 
for  distinction  between  pledge  and 
chattel  mortgage. 

"Hale  Bailments,  §  26;  Schouler 
Bailments  (3d  ed.),  §  179;  Wilkinson 
V.  Misner,  158  Mo.  App.  551,  138  S. 
W.  931;  Means  v.  Bank  of  Randall, 
146  U.  S.  620,  13  Sup.  Ct.  186,  36  L. 
ed.  1107. 

'  Price  V.  Dime  Savings  Bank,  124 
111.  317,  15  N.  E.  754,  7  Am.  St.  367; 
Britton  v.  Harvey,  47  La.  Ann.  259, 
16  So.  747;  Jewett  v.  Warren,  12 
Mass.  300,  7  Am.  Dec.  74. 

'Merchants'  Nat.  Bank  v.  Demere, 
92  Ga.  735,  19  S.  E.  38;  Clymer  v. 
Paterson,  52  N.  J.  Eq.  188,  27  Atl. 
645;  Merchants  Nat.  Bank  v.  Hall, 
83  N.  Y.  338,  38  Am.  Rep.  434; 
Stearns  v.  Marsh,  4  Denio  (N.  Y.) 
227,   47   Am.    Dec.   248;    Leonard   v. 


Kebler's  Admr.,  SO  Ohio  St.  444,  34 
N.  E.  659. 

•Jewett  V.  Warren,  12  Mass.  300, 
7  Am.  Dec.  74;  Badlam  v.  Tucker,  1 
Pick.  (Mass.)  389,  11  Am.  Dec.  202; 
Stearns  v.  Marsh,  4  Denio  (N.  Y.) 
227,  47  Am.  Dec.  248 ;  Conard  v.  At- 
lantic Ins.  Co.,  1  Pet.  (U.  S.)  386,  7 
L.  ed.  189;  D'Wolf  v.  Harris,  4 
Alas.  (U.  S.)  515,  Fed.  Cas.  No. 
4221,  affd.  4  Pet.  (U.  S.)  147,  7  L. 
ed.  811.  An  existing  overdue  note  is 
sufficient  consideration  for  the  pledge 
of  stock  as  security  for  its  payment. 
State  Banking  &  Trust  Co.  v.  Tay- 
lor, 25  S.  Dak.  577,  127  N.  W.  590, 
29  L.  R.  A.    (N.  S.)   523. 

"Mechanics'  &c.  Bank  v.  Living- 
ston, 6  Misc.  (N.  Y.)  81,  55 
N.  Y.  St.  394,  26  N.  Y.  S. 
25;  Jones  v.  Merchants'  Nat.  Bank, 
72  Hun  (N.  Y.)  344,  25  N.  Y.  S. 
660,  55  N.  Y.  St.  365. 

"Stevens  v.  Bell,  6  Mass.  339; 
.  Hendricks  v.  Robinson,  2  Johns.  Ch. 
(N.  Y.)  283;  Shirras  v.  Craig,  7 
Cranch  (U.  S.)  34,  3  L.  ed.  260. 

"Norton  v.  Plumb,  14  Conn.  512; 
Hallowell  v.  Blackstone  Nat.  Bank, 
154  Mass.  359,  28  N.  E.  281,  13  L.  R. 
A.  315 ;  Fall  River  Bank  v.  Slade,  153 
Mass.  415,  26  N.  E.  843,  12  L.  R.  A. 
131n;  Merchants  Nat.  Bank  v.  Hall, 
83  N.  Y.  338,  38  Am.  Rep.  434. 
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made  to  secure  one  debt,  the  pledgee  is  not  authorized  to  detain 
the  property  to  secure  a  former  debt/^  or  a  subsequent  debt/*  un- 
less the  parties  so  intended.  Even  if  the  debt  is  void  because  of 
illegality  of  consideration,  the  pledge  may  be  good,  for  though 
the  pledgee  cannot  recover  on  the  debt,  he  can  retain  the  pledge 
until  it  is  redeemed,  and  the  pledgor  cannot  recover  possession 
without  redeeming,  for  to  do  so  he  must  set  up  his  own  wrong," 
and  likewise  the  pledgee  cannot  set  up  the  illegal  contract  to  pre- 
vent redemption.^* 

§  3034.  What  may  be  pledged. — Corporeal  personal  prop- 
erty may  be  pledged.^'  Almost  any  form  of  incorporeal  property 
and  choses  in  action  may  also  be  pledged,  including  bills  and 
notes,^*  coupon  bonds  and  government  securities,^'  municipal 
claim  vouchers,'"'  shares  of  stock,^^  chattel  mortgages  of  every 
kind,^^  title-deeds,"^  a  savings-bank  deposit,"*  judgments,"^  bonds 
secured  with  a  mortgage  on  personal  property  and  corporate 
franchises,^*  the  gross  receipts  of  a  railway  corporation,"'  even 


^Mahoney  v.  Caperton,  IS  Cal. 
313;  Russell  v.  Hadduck,  8  111.  233, 
44  Am.  Dec.  693;  Jarvis  v.  Rogers, 
15  Mass.  389;  Robinson  v.  Frost,  14 
Barb,  (N.  Y.)  S36;  Philler  v.  Jewett, 
166  Pa.  St.  456,  31  Atl.  204;  Bank  of 
Metropolis  v.  New  England  Bank,  1 
How.  (U.  S.)  234,  11  L.  ed,  115. 

"Midland  Co.  v.  Huchberger,  46 
111.  App.  518;  Baldwin  v.  Bradley,  69 
111.  32;  Gilliat  V.  Lynch,  2  Leigh 
(Va.)    493. 

'=  Taylor  v.  Chester,  L.  R.  4  Q.  B. 
309;  King  v.  Green,  6  Allen  (Mass.) 
139.  It  is  held  that  a  pledge  to  se- 
cure a  gambling  debt  is  void,  in 
jMenard  v.  Wacker,.  i2  Nev.  169,  105 
Pac.  287,  Ann.  Cas.   1912C.  710. 

"Jones  Pledges,  §  354;  King  v. 
Green,  6  Allen   (Mass.)   139. 

"Schouler  Bailments  (3d  ed.),  § 
172.  The  rails  and  rolling  stock  of  a 
railway  laid  for  a  temporary  pur- 
pose on  another's  ground,  being  per- 
sonal property,  may  be  pledged. 
Woodward  v.  American  Exposition 
R.  Co.,  39  La.  Ann.  566.  2  So.  413. 

"Smithurst  v.  Edmunds,  14  N.  J. 
Eq.  408;  Stearns  v.  Marsh,  4  Denio 
(N,  Y,)  227,  47  Am.  Dec,  248;  Hou- 
ser  V.  Kemp,  3  Pa.  St.  208. 


"Loomis  V.  Stave,  72  111.  623;  Mor- 
ris Canal  Co.  v.  Lewis,  12  N,  J.  Eq. 
323;  Strong  v.  Nat.  Bank  Assn.,  45 
N.  Y.  718;  Texas  Banking  Co.  v. 
Turnley,  61   Tex.  365, 

'^  Talty  V,  Freedman's  Savings 
Trust  Co,,  93  U.  S,  321,  23  L.  ed.  886. 

^Halliday  v.  Holgate,  L.  R,  3  Ex, 
299;  Worthington  v,  Tormey,  34  Md, 
182;  Pinkerton  v.  Manchester  &  L. 
R.  R,,  42  N.  H,  424;  Conyngham's 
Appeal,  57  Pa,  St.  474;  Stone  v. 
Brown,  54  Tex.  330 ;  Heath  v.  Silver- 
thorn  Lead  Mining  &  Smelting  Co., 
39  Wis.  146. 

"^  Jerome  v.  McCarter,  94  U.  S.  734, 
24  L.  ed.  136;  Fraker  v.  Reeve,  36 
Wis.  85. 

""  In  re  Kerr,  L.  R,  8  Eq,  331 ;  Eng- 
lish v,  McElroy,  62  Ga,  413. 

^■"Boynton  v.  Payrow,  67  Maine 
587 

'"Hanna  v.  Holton,  78  Pa.  St.  334, 
21  Am,  Rep,  20, 

""White  Mountains  R,  v.  Bay  State 
Iron  Co.,  50  N,  H,  57;  Potter  v. 
Thompson,  10  R.  I,  1, 

"West  Maryland  R.  Co,  v.  Blue 
Ridge  Hotel  Co.,  102  Md.  307,  62  Atl. 
351,  111  Am,  St.  362. 
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a  lease,  regarded  as  a  chattel  real/'  or  a  mortgage  of  real  estate, 
which  before  foreclosure  is  personal  property,^"  a  life  insurance 
policy,""  a  policy  of  fire  or  marine  insurance.""^  So  an  interest 
in  a  limited  partnership  may  be  pledged,"''  or  by  written  assign- 
ment a  book  account""  or  some  claim  or  demand,"*  bills  of  lad- 
ing,"°  and  warehouse  receipts.""  What  is  not  in  existence  cannot 
be  the  subject  of  a  pledge,  whether  it  has  ceased  to  exist,  or  has 
not  come  into  being,"^  and  yet  there  may  be  a  contract  to  pledge 
the  product  in  future  of  something  to  which  one  holds  a  present 
right,  like  the  prospective  earnings  of  a  contract,  a  crop  severed 
from  land,  milk  from  cows,  wool  from  sheep,  or  goods  to  be 
manufactured,  and  when  the  property  comes  into  existence,  and 
the  pledgee  takes  possession,  the  pledge  is  consummated.""  Prop- 
erty exempt  from  execution  may  be  pledged.""  By  statute,  the 
pledge  of  the  pay  of  soldiers*"  and  United  States  pensions"  is 
forbidden. 

§  3035.  Title  necessary  to  pledge  goods. — The  pledgor 
need  not  be  the  absolute  owner  of  the  goods  pledged.*''  The 
holder  of  a  limited  interest,  as  the  owner  of  a  life  interest,*"  or 
a  pledgee**  may  pledge  what  interest  he  has,  and  in  case  of  de- 

^  Dewey  v.  Bowman,  8  Cal.  145.  *  Cleveland    v.    Shoeraan,  40  Ohio 

""  Campbell  v.  Parker,  9  Bosw.  (N.  St.  176. 

Y.)  322;  Jerome  v.  McCarter,  94  U.  "  Schouler  Bailments    (3d  ed.),  §§ 

S.  734,  24  L.  ed.  136;  Wells  v.  Wells,  174,  175. 

S3  Vt.  1.  ""Schouler   Bailments    (3d   ed.).   I 

""West  V.   Carolina  Life  Ins.   Co.,  175;  Goddard  Bailments,  §  74. 

31   Ark.  476;   Soule  v.   Union  Bank,  "Jones  v.  Scott,  10  Kans.  ZT,;  Frost 

45  Barb.  (N.  Y.)  Ill;  Hakes  v.  My-  v.  Shaw,  3  Ohio  St.  270. 

rick,  69  Iowa  189,  28  N.  W.  575.  *>  U.  S.  Comp.  Stat.,  1901,  §  1291. 

''Latham    v.    Chartered    Bank    of  *U.  S.  Comp.  Stat.,  1901,  §  4745. 

India,  L.   R.    17  Eq.  205 ;   Merrifield  *"  See  note,  3  Am.  St.  204.    A  part- 

V.  Baker,  9  Allen  (Mass.)  29.  ner  may  not  pledge  partnership  prop- 

"■  Collin's  Appeal,   107  Pa.   St.  590,  erty   for   his   individual   debts.     Oli- 

52  Am.  Rep.  479.  phant  v.  Markham,  79  Tex.  543,   15 

="  Works  V.  Merritt,  105  Cal.  467,  38  S.  W.  569,  23  Am.  St.  363.     And  a 

Pac.  1109.  joint  owner  in  possession,  though  he 

"  Taylor    v.    Turner,    87    111.    296 ;  may  pledge  his  own  interest,  may  not 

Hathaway  v.  Haynes,  124  Mass.  311;  pledge  that  of  his  co-owner,  without 

Commonwealth  v.  Suffolk  Trust  Co.,  the  latter's  consent.    Frans  v.  Young, 

161  Mass.  550,  37  N.  E.  757;  Marine  24  Iowa  375. 

Bank  V.  Fiske,   71    N.   Y.   353.  "Hoare  v.   Parker,  2  T.  R.  376. 

°'Lickbarrow  v.    Mason,    1   H.   BI.  "McCombie  v.   Davies,   7   East  5; 

357;    Douglas   v.    People's    Bank,   86  Jarvis  v.  Rogers,  15  Mass.  389;  Lewis 

Ky.  176,  5  S.  W.  420,  9  Am.  St.  276;  v.  Mott,  36  N.  Y.  395;  Nat.  Bank  of 

Neill  V.  Rogers  Bros.'   Produce  Co.,  Pulaski  v.  Winston,  S  Baxt.  (Tenn.) 

41  W.  Va.  37,  23  S.  E.  702.  685. 
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fault,  the  pledgee  may  sell  such  interest,  though  he  cannot  sell 
the  absolute  property,  and  destroy  the  rights  of  the  true  owner.*' 
At  common  law,  a  lienholder  cannot  make  a  valid  pledge  of  the 
property  on  which  he  holds  a  lien,  for  such  is  a  personal  right, 
and  cannot  be  assigned."  So  a  factor,  though  the  holder  of  a 
lien  for  advances,  has  not  the  right  at  common  law  to  pledge  his 
principal's  goods,*^  yet  by  statute  in  some  states  both  the  factor 
and  the  ordinary  lienholder  have  been  given  the  right  to  pledge 
goods.''*  So  it  has  been  held  that  the  owner  of  goods  who 
clothes  another  with  the  indicia  of  ownership  cannot  take  them 
from  a  bona  fide  pledgee  without  notice,*''  as  where  the  vendee 
of  a  conditional  sale  has  pledged  goods.^"  If  goods  obtained 
from  the  owner  by  fraud  are  pledged,  the  pledgee  can  enforce 
his  rights  as  against  the  owner,"  but  if  stolen  goods  are  pledged, 
the  pledgee  has  no  rights  against  the  owner.^^  In  the  first  case, 
though  the  owner's  consent  was  obtained  by  fraud,  yet  he  con- 
sented to  the  passing  of  the  goods  from  his  possession,  while 
in  the  second  he  has  in  no  manner  consented.  The  pledge  of  a 
negotiable  instrument  not  overdue  gives  to  the  bona  fide  pledgee 

■'"Jones    Pledges,    §   60;   Robertson  *'Babcock  v.  Lawson,  4  Q.  B.  Div. 

V.  Wilcox,  36  Conn.  426.  394;  Morsch  v.  Lessig,  45  Colo.  168, 

"  McCombie  v.  Davies,  7  East  S.  100  Pac.  431 ;  Branson  v.  Heckler,  22 

"Hale  Bailments,  p.  114,  and  cases  Kans.  610;  Agnew  v.  Johnson,  22  Pa. 

cited;  Bott  v.  McCoy,  20  Ala.  578,  56  St.  471,  62  Am.  Dec.  303;   Reynolds 

Am.  Dec.  223 ;  Gray  v.  Agnew,  95  111.  v.  \\'itte,  13  S.  Car.  5,  36  Am.  Rep. 

31S;     Hoffman     v.     Noble,     6     Mete.  678;  Calais  Steamboat  Co.  v.  Scudder, 

(Mass.)   68,  39  Am.  Dec.  711;  Ken-  2  Black  (U.  S.)  372,  17  L.  ed.  282. 

nedy  v.    Strong,    14   Johns.    (N.   Y.)  "Michigan    C.    R.    Co.    v.    Phillips, 

128;  McCreary  v.  Gaines,  55  Tex.  485,  60  111.  190;  Western  Union  R.  Co.  v. 

40  Am.  Rep.  818;  Warner  v.  Martin,  Wagner,  65  111.  197. 

11  How.   (U.  S.)  209,  13  L.  ed.  667;  '^'Duell  v.  Cudlipp,  1  Hilt.  (N.  Y.) 

note  45  Am.  St.  204.  166;    Hoffman   v.   Carow,  22   Wend. 

*' Ordinary  Lienholders,   Civ.   Code  (N.  Y.)  285. 

Cal.   (1906),  §  2990;  Civ.  Code  Dak.  "nA'hite  v.   Garden,   10  C.  B,  919; 

(1883),  §  1761;  Louisiana  Laws  1874,  Parker  v.  Patrick,  5  T.  R.  175;  Wood 

No.   66;    Maryland    Pub.   Gen.    Laws  v.   Yeatman,   15  B.  Mon.    (Ky.)   270; 

(1904),  pp.   204-205,   §§    1-5;   Massa-  Caldwell  v.  Bartlett,  3  Duer  (N.  Y.) 

chusetts    Rev.    Stat.    (1902),   ch.   68;  341;   Mowrey  v.  Walsh,  8  Cow.   (N. 

Factors,    New    York,    3    Rev.    Stat.,  Y.)    238;   Farmers'   Bank  v.   Diebold 

(1901),  p.  4020,  §  72;  Ohio  Rev.  Stat.  Safe  &  Lock  Co.,  66  Ohio  St.  367,  64 

(1905),     §§     5142-48;     Pennsylvania,  N.  E.  518,  58  L.  R.  A.  620,  90  Am.  St. 

Brightley's   Purdon's  Dig.    (1873),  p.  586;    Arendale   v.    Morgan,    5    Sneed 

664;  Rhode  Island  Gen.  Laws  (1909),  (Tenn.)    703.     See   Menard  v.   Wac- 

p,  612,  ch,  187;  Wisconsin  Rev.  Stat.,  ker,  32  Nev.  169,  105  Pac.  287,  Ann. 

(1898),  §«  3345-3347.     See  Weiner  v.  Cas.    1912C.    710,     as     to    pledge    by 

Harris   (1910),   1  K.  B.  285,   18  Am.  clerk  of  an  employer's  money  with- 

&  Eng.  Ann.  (Tas.  87.  out  employer's  knowledge. 
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without  notice  full  rights,  even  if  such  instrument  was  stolen," 
and  a  pledge  by  the  owner's  agent  in  possession  will  protect  a 
bona  fide  pledgee,  even  if  the  agent's  actual  authority  was  insuf- 
ficient."* An  administrator  or  executor  may  make  a  valid  pledge 
of  property  belonging  to  the  estate,  within  the  range  of  his  au- 
thority."   A  receiver  may  pledge  property  of  the  corporation."* 

§  3036.  Delivery  in  pledge. — The  pledge  or  bailment  rela- 
tion does  not  commence  until  there  is  an  actual  transfer  of  pos- 
session. Prior  to  such  transfer'  there  may  exist  an  executory 
contract  to  pledge,  for  breach  of  which,  if  founded  upon  suffi- 
cient consideration,  the  courts  will  award  damages  to  either  party 
for  the  other's  failure  to  perform,"'  or  in  some  cases  equity  may 
decree  specific  performance.  The  element  essential  to  create  the 
pledgee's  right  in  the  goods  pledged  is  transfer  of  possession,  and, 
in  general,  a  pledge  does  not  exist  unless  the  pledgee  has  pos- 
session and  actual  control  of  the  property."^  Delivery  to  the 
pledgee,  and  his  acceptance  and  continued  possession  are  the  only 
notice  to  the  world  in  general  of  the  pledgee's  rights,  and  these 
take  the  place  of  the  recording  of  a  mortgage,  or  the  filing  of 

■"  Sheffield  v.  London  Bank,  13  App.  °°  Schouler      Bailments      Including 

Cas.   333;   Bealle  v.   Southern  Bank,  Carriers     (1905),     §     156;     Schouler 

57  Ga.  274;  Fisher  V.  Fisher,  98  Mass.  Bailments     (3d     ed.),    §     188;     Van 

303 ;  Farwell  V.  Importers' &  Traders'  Zile    Bailments     (2d    ed.),     §    237a; 

Nat.  Bank,  90  N.  Y.  483.  Dunn  v.  Train,  125  Fed.  221,  60  C.  C. 

"Goldstein   v.    Hort,   30   Cal.   372;  A.    113;   American    Can   Co.   v.   Erie 

Jarvis  v.  Rogers,  13  Mass.   105.    See  Preserving  Co.,  183  Fed.  96,   105   C. 

note  14  L.  R.  A.  234.  C.  A.  388;  Corbett  v.  Underwood,  83 

"^  Russell   V.    Plaice,    18   Beav.   21;  111.  324,  25  Am.   Rep.  392;  Franklin 

Pickens   v.    Yarborough's    Admr.,   26  Nat.  Bank  v.  Whitehead,  149  Ind.  560, 

Ala.  417,  62  Am.  Dec.  728;  Carter  v.  49  N.  E.  592,  39  L.  R.  A.  725,  63  Am. 

Manufacturers'  Nat.  Bank,  71  Maine  St.  302;   In  re  Lanaux's   Succession, 

448,  36  Am.   Rep.   338;   Hutchins   v.  46  La.  Ann.  1036,  15  So.  708,  25  L.  R. 

State  Bank,   12   Mete.    (Mass.)    421;  A.  577;  Moors  v.  Reading,  167  Mass. 

Tuttle  V.  First  Nat.  Bank  of  Green-  322,  45  N.   E.   760,  57  Am.   St.  460; 

field,  187  Mass.  533,  73  N.  E.  560,  105  Harding  v.   Eldridge,    186   Mass.  39, 

Am.  St.  420;  Leitch  v.  Wells,  48  N.  71   N.   E.    115;   Chitwood  v.   Lanyon 

Y.  585 ;  In  re  Woods'  Appeal,  92  Pa.  Zinc   Co.,  93  Mo.  App.  225 ;   Buffalo 

St.  379,  37  Am.  Rep.  694.     See  Solo-  German  Ins.  Co.  v.  Third  Nat.  Bank, 

mon  V.  Altenborough    (1912),   1   Ch.  162  N.  Y.  163,  56  N.  E.  521,  48  L.  R. 

451.    Ann.  Cas.  1912C.  975  and  note.  A.    107;    Virginia-Carolina    Chemical 

■^  State   Bank   of   Va.   v.   Domestic  Co.  v.  McNair,  139  N,  Car.  326,  51  S. 

&c.  Co.,  99  Va.  411,  39  S.  E.  141,  86  E.  949;  Nashville  Trust  Co.  v.  First 

Am.  St.  891.                                       _  Nat.  Bank,  123  Tenn.  617,  134  S.  W. 

"Schouler      Bailments      Including  311;    Geilfuss   v.    Corrigan,   95   Wis. 

Carriers     (1905),     §     156;     Schouler  651,  70  N.  W.  306,  37  L.  R.  A.  166,  60 

Bailments  (3d  ed.),  §  188.  Am.  St.  143. 
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a  lien."*  Delivery  may  be  made  by  an  agent  of  the  pledgor/"  or 
to  an  agent  of  the  pledgee,"^  and  it  has  been  held  that  a  clerk 
of  the  pledgor  may  hold  goods  as  the  agent  of  the  pledgee,  his 
special  possession  for  the  pledgee  being  distinct  from  his  duties 
as  clerk/^  And  even  the  pledgor  himself,  as  between  the  parties, 
may  hold  as  the  agent  of  the  pledgee."^  It  is  said  by  Mr. 
Schouler,  in  a  recent  text-book,  "Two  leading  conclusions  may 
be  drawn  from  the  precedents  which  form  the  modern  mosaic  of 
pledge  delivery,  i.  That  in  the  growing  complexity  of  commer- 
cial and  mercantile  transactions,  with  so  many  new  classes  of  in- 
corporeal rights  coming  into  the  list  of  things  personal,  the  dis- 
position increases  to  apply  to  all  chattel  transfers  the  test  of 
mutual  intent  on  equitable  considerations;  so  that  the  English 
and  American  courts,  while  abating  little  of  the  common-law 
theory  that  full  change  of  possession  must  attend  every  pledge 
transaction,  have  come  to  swerve  very  far  from  it  in  practice. 
2.  That,  with  the  present  laxity  of  construction,  pledge  delivery 
seems  to  comport  itself  differently  under  these  three  leading 
aspects:  (a)  As  between  the  pledge  parties  themselves,  (b)  as 
between  the  pledge  parties  and  the  pledgor's  general  creditors, 
and  (c)  as  between  pledge  parties  and  those  like  a  pledgor's  at- 
taching creditors  or  purchasers,  or  new  parties  lending  on  se- 
curity of  the  thing,  who  acquire  intervening  rights  in  rem  with- 
out notice.  Moreover,  as  we  have  seen,  (d)  the  element  of  no- 
tice to  stakeholder,  custodian,  or  debtor  is  in  many  transactions 
a  vital  one ;  and  the  pledgee's  rights  as  concerns  such  a  party  re- 
quire consideration.""*  With  these  principles  in  mind,  we  shall 
consider  some  of  the  various  kinds  of  delivery  which  have  been 
held  good  by  the  courts  in  relation  to  various  ones  of  these  three 
classes. 

""See  Van  Zile  Bailments  (2d  ed.),  H.  430;  City  Bank  v.  Perkins,  29  N. 

§  237a,    and   cases   cited   in   note   58  Y.  554,  86  Am.  Dec.  332;  Johnson  v. 

supra.    Actual  and  continuous  posses-  Smith,  11  Humph.  (Tenn.)  396. 

sion    of    the   pledged   article   by  the  ™  Sumner     v.     Hamlet,     12     Pick, 

pledgee   is   essential   to   preserve   his  (Mass.)    76;    Combs   v.   Tuchelt,    24 

lien.    Gamson  v.  Pritchard,  210  Mass.  Minn.  423. 

296,  96  N.  E.  715.  "  Cooper  v.  Ray,  47  111.  S3 ;  Par- 

^  Cartwright  v.  Wilmerding,  24  N.  shall  v.  Eggert,  54  N.  Y.   18;   In  re 

Y.  521.     See  note,  14  L.  R.  A.  234.  Rawson,  2  Lowell  (U.  S.)  519. 

"  Weens  v.  Delta  Moss  Co.,  33  La.  "  Schouler      Bailments      Including 

Ann.    973;    Boynton    v.    Payrow.    67  Carriers  (1905),  §  166. 
Maine  587;  Brown  v.  Warren,  43  N. 
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§3037.  Constructive  delivery. — The  general  rule  is  that 
there  must  be  actual  delivery  of  corporeal  chattels,  and  yet  con- 
structive delivery  of  these  is  good  between  the  parties.""  Where 
property  is  in  the  possession  of  a  third  party,  actual  delivery  to 
the  pledgee  is  not  necessary,  but  an  order  to  the  keeper,  or  notice 
to  the  keeper  of  a  written  pledge  contract,  may  constitute  con- 
structive delivery,  and  thus  the  keeper  becomes  the  agent  of  the 
pledgee  in  caring  for  the  goods.""  The  pledgee  may  be  already 
in  possession  of  the  goods,  for  some  other  purpose  or  other 
pledge,  and  in  such  case,  a  pledge  contract  between  the  parties 
operates  as  a  constructive  transfer."^  So  goods  in  a  warehouse 
may  be  delivered  in  pledge  by  the  transfer  of  a  receipt  with  such 
intention,  and  goods  on  board  a  vessel  at  sea,  or  on  a  train  in 
transit,  by  delivery  of  the  bill  of  lading,"*  and  the  delivery  of  the 
key  of  a  warehouse  in  which  goods  are  stored  is  a.  symbolical 
delivery  of  the  goods."" 

§  3038.  Certain  kinds  of  constructive  delivery  not  good  as 
to  creditors. — Though,  where  a  public  warehouseman  exe- 
cutes and  delivers  to  his  creditor  a  receipt  for  property  contained 

""City  Fire  Ins.  Go.  v.  Olmsted,  33  bill  his  goods  to  his  agent  and  store 

Conn.  476 ;  Tuttle  v.  Robinson,  78  111.  them  in  a  separate  warehouse  for  him 

332;   Keiser  v.   Topping,  72  111.  226;  upon    his    making    advances,    equity 

In    re    Collins    Appeal,    107    Pa.    St.  considers  the  property  set  aside  when 

590,  52  Am.  Rep.  479;  Casey  v.  Cav-  the  invoices  are  sent,  though  not  ac- 

aroc,  96  U.  S.  467,  24  L.  ed.  779.     A  tually  set  apart,  and  such  delivery  to 

setting  apart  of  certain  property  as  a  the  pledgee  is  good  against  the  manu- 

pledge  or  security  is  a  sufficient  de-  facturer's  receiver.     Garrison  v.  Ver- 

livery  as  between  the  parties.    F.   P.  mont  Mills,   154  N.   Car.   1,  69  S.   E. 

Gluck  Co.  V.  Therme  (Iowa),  134  N.  743,  31  L.  R.  A.   (N.  S.)  450. 

W.  438.  "'Michigan  Cent.  R.  Co.  v.  Phillips, 

°°  Michigan  Cent.  R.  Co.  v.  Phillips,  60   111.    190 ;   Franklin   Nat.   Bank  v. 

60  111.  190-  Whitaker  v.  Sumner,  20  Whitehead,    149   Ind.   560,   49   N.    E. 

Pick.     (Mass.)     399;     Hathaway    v.  592,  39  L.  R.  A.  725,  63  Am.  St.  302; 

Haynes,    124   Mass.   311;    First    Nat.  First    Nat.    Bank    v.     Crocker,     111 

Bank  v    Kelly,   57   N.   Y.   34;    Cart-  Mass.  163;  Conrad  v.  Fisher,  37  Mo. 

wright  V.  Wilmerding,  24  N.  Y.  521 ;  App.  352,  8  L.  R.  A.  147;  Third  Nat. 

First  Nat.  Bank  v.  Harkness,  42  W.  Bank  v.  Hays,  119  Tenn.  729,  108  S. 

Va.   156,  24  S.   E.   548,  32  L.   R.   A.  W.   1060,   14  Am,  &  Eng.  Ann.  Cas. 

408-  Freiburg  v.  Dreyfus,  135  U.   S.  1049;  Gibson  v.  Stevens,  8  How.  (U. 

478'  24  L.  ed.  206,   10  Sup.  Ct.  716;  S.)  384,  12  L.  ed.  1123;  Rice  v.  Cut- 

Dows  V.  Nat.  Exch.  Bank,  91  U.  S.  ler,  17  Wis.  351,  84  Am.  Dec.  747n. 

618,  23  L.  ed.  214.  ™Ryall  v.  Rolle,  1  Atk.  165;  Chap- 

*  Story  Bailments  (9th  ed.),  §  297;  lin  v.  Rogers,  1  East  192;  Wilkes  v. 

Brown  V.  Warren,  43  N.  H.  430;  Van  Ferris,  5  Johns.  (N.  Y.)  335,  4  Am. 

Blarcom  v.  Broadway  Bank,  37  N.  Y.  Dec.  364n. 
540.     Where  a  manufacturer  was  to 
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in  his  warehouse  and  owned  by  him  in  order  to  secure  a  debt  by 
a  lien  upon  the  property,  it  is  a  valid  constructive  delivery  which 
operates  as  a  pledge,'"  one  not  a  public  warehouseman  cannot 
make  a  pledge  valid  against  creditors  by  issuing  and  delivering 
certificates  similar  to  the  receipts  of  public  warehousemen,  pur- 
porting to  cover  property  in  the  pledgor's  possession,  where  there 
is  nothing  outside  the  certificate  to  indicate  the  intention  to  create 
a  pledge.'^  A  contract  assigning  a  liquor  license  as  collateral 
security  is  not  valid  as  against  creditors  where  it  is  neither  exe- 
cuted, acknowledged,  filed  nor  recorded,  as  required  by  law,  and 
the  license  is  left  in  possession  of  the  assignor.'^  A  book  account 
cannot  be  pledged  by  a  meix  delivery  of  a  copy  of  it,  without 
delivery  of  the  book  itself,  or  any  assignment  in  writing  of  the 
owner's  right,  as  against  a  bank  which  without  notice  collects 
the  account  from  the  debtor  through  a  general  arrangement  with 
the  pledgor,  the  debtor  and  the  collecting  bank  having  no  notice 
of  the  attempted  pledge.'^  When  a  manufacturing  company 
enters  into  an  arrangement  with  a  warehouse  company  by  which 
the  latter  issues  receipts  to  the  former  for  a  portion  of  its  manu- 
factured goods  which  are  left  in  the  possession  of  the  manufac- 
turer, and  stored  on  premises  occupied  by  it,  under  a  lease  pur- 
porting to  be  for  the  warehouse  company,  the  transfer  of  such 
receipts  as  collateral  for  loans  does  not  create  a  valid  pledge  of 
the  goods,  as  against  the  trustee  in  bankruptcy  of  the  manufac- 
turer.''^ Where  a  statute  provides  for  recording  of  charges  upon 
personal  property  unless  accompanied  by  actual  possession,  a  bank 
cannot,  by  setting  aside  in  its  vaults  certain  securities  to  secure 
mortgage  certificates  of  deposit,  create  a  superior  right  to  these 

"State   V.   Robb-Lawrence   Co.,    17  Malting  Co.,  41  Wash.  385,  83  Pac. 

N.  Dak.  257,  115  N.  W.  846,  16  L.  R.  898,  4  L.  R.  A.  (N.  S.)  626. 

A.  (N.  S.)  227  and  note.  "American    Exchange    Nat.    Bank 

'^  Fourth  Street  Nat.  Bank  v.  Tay-  v.  Federal  Nat.  Bank,  226  Pa.  483,  75 

lor,  172  Fed.  177,  96  C.  C.  A.  629,  30  Atl.  683,  27  L.  R.  A.  (N.  S.)  666  and 

L.    R.   A.    (N.    S.)     552    and    note;  note,  134  Am.  St.  1071,  18  Am.  &  Eng. 

Franklin    Nat.    Bank    v.    Whitehead,  Ann.  Cas.  444. 

149  Ind.  560,  49  N.  E.  592,  39  L.  R.  "  Security     Warehousing     Co.     v. 

A.  725,  63  Am.  St.  302;   Geilfuss  v.  Hand,  206  U.  S.  415,  51  L.  ed.  1117, 

Corrigan,  95  Wis.  651,  70  N.  W.  306,  27  Sup.  Ct.  720,  11  Am.  &  Eng.  Ann. 

37  L.  R.  A.  166,  60  Am.  St.  143.  Cas.  789. 

"Deggender  v.   Seattle  Brewing  & 
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holders  of  certificates  as  against  the  assignee  for  the  benefit  of 
general  creditors/' 

§  3039.    Delivery  of  negotiable  instruments  in  pledge. — A 

negotiable  instrument  requiring  indorsement  to  make  a  valid 
transfer  should  be  indorsed  and  actually  delivered  in  order  to 
make  a  valid  pledge  good  as  to  everybody.'®  In  one  or  two 
jurisdictions,  however,  it  is  held  that  such  an  instrument  may  be 
pledged  by  delivery  and  acceptance  and  the  pledge  is  good  against 
subsequent  creditors."  A  pledge  of  negotiable  paper  good  be- 
tween the  parties  but  subject  to  outstanding  equities  may  be 
made  by  mere  delivery  to  the  pledgee.'*  Where  a  bona  fide 
pledgee  of  negotiable  instruments  has  received  them  in  the  due 
course  of  business,  before  maturity,  for  a  valuable  consideration, 
and  without  notice  of  any  equities,  he  is  a  pledgee  for  value,  and 
is  entitled  to  the  same  rights  against  the  holders  of  equities  un- 
known to  him  which  a  purchaser  of  the  paper  could  claim  under 
like  circumstances.'®  He  is  under  the  same  duties  as  a  purchaser 
to  inquire  if  there  is  anything  upon  the  face  of  the  paper  which 
would  cause  a  reasonably  prudent  man  to  make  inquiry,  and  for 
failure  to  inquire  is  held  to  notice  of  whatever  he  would  have 
ascertained  by  investigation.*"  There  is  a  conflict  among  the 
authorities  as  to  whether  a  pre-existing  debt  is  such  a  considera- 

"Burnes  v.  Daviess   County  Bank  gomery,  100  U.  S.  239,  25  L.  ed.  580; 

&c.  Co.,  135  Ky.  355,  122  S.  W.  182,  Kinney  v.  Kruse,  28  Wis.  183.  Where 

25   L.   R.  A.    (N.    S.)    525,   135   Am.  the    owner    of   negotiable    paper    in- 

St.  467.  dorsed  it  in  blank  and   deposited  it 

"Van   Zile   Bailments    (2d  ed.),   §  in  a  bank  for   safe-keeping   and   an 

242.  officer  of  the  bank  misappropriated  it 

"Smith   V.   Jennings,   74   Ga.    551;  wrongfully     and     pledged     it,     the 

Casey  v.  Schneider,  96  U.  S.  496,  24  pledgee's    right    is    superior    to    the 

L.   ed.   790.  owner's,   even  though  the  bank  offi- 

"  Coombs  V.  Warren,  34  Maine  89 ;  cer  has,  ostensibly  for  collection,  re- 
Dickey  V.  Pocomoke  City  Nat.  Bank,  covered  the  instrument  and  restored 
89  Md.  280,  43  Atl.  33;  Van  Riper  v.  it  to  its  owner.  Voss  v.  Chamber- 
Baldwin,  19  Hun  (N.  Y.)  344,  85  N.  lain,  139  Iowa  569,  117  N.  W.  269, 
Y.  618.  See  also,  Morris  v.  Preston,  19  L.  R.  A.  (N.  S.")  106n,  130  Am, 
93  111.  215;  Tucker  v.  New  Hamp-  St.  331;  Boston  Steel  &  Iron  Co.  v. 
shire  Sav.  Bank,  58  N.  H.  83,  42  Am.  Stener,  183  Mass.  140,  66  N.  E.  646, 
Rep.  580.  97  Am.  St.  426;  New  Memphis  Gas- 

"  Exchange  Bank  v.  Butner,  60  Ga.  light  Co.  Cases,  105  Tenn.  268,  60  S. 

654;   Worcester  Nat.   Bank  v.   Chee-  W.  206,  80  Am.  St.  880. 

ney,   87   111.   602;   Warner  v.   Fourth  *  First     Nat.     Bank     v.     National 

Nat.  Bank,   115  N.  Y.  251,  22  N.  E.  Broadway   Bank,   22   App.   Div.    (N. 

172;  Kempner  v.  Comer,  73  Tex.  196;  Y.)  24,  81  N.  Y.  St.  880,  47  N.  Y.  S. 

Gates  V.   First  Nat.  Bank  of  Mont-  880, 
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tion  for  the  pledge  of  negotiable  paper  that  the  pledgee  under 
such  circumstances  becomes  a  holder  for  value,  protected  against 
prior  equities.  All  courts  would  hold  such  a  consideration  good 
between  the  parties  to  the  pledge,  but  it  seems  that  the  better  rule  is 
that  unless  the  pledgee  has  surrendered  something  to  the  pledgor, 
and  the  pledgor  has  gained  something  in  return  for  the  pledge, 
there  is  no  such  consideration  moving  between  the  parties  as 
will  give  the  pledgee  any  better  right  than  the  pledgor  had.^^  But 
eminent  authorities  hold  the  contrary  viev;,  that  a  pre-existing 
debt  is  a  valuable  consideration  for  the  pledge  of  negotiable  se- 
curities, and  protects  the  pledgee  from  all  prior  equities.*^  And 
where  the  pledgor  has  surrendered  other  securities  of  value  or 
extended  the  time  of  payment,  or  where  the  original  debt  has 
been  actually  extinguished,  this  is  a  sufficient  consideration  to 
make  the  transferee  a  holder  for  value.^^  Where  a  note  is  in- 
valid between  the  parties  the  holder  of  the  same  as  collateral  may 
not  recover  the  entire  amount  of  the  note,  but  only  the  amount 
to  which  it  is  collateral.** 

§  3040.  Pledge  of  corporate  stock. — It  was  once  thought 
that,  since  a  valid  pledge  requires  the  delivery  of  the  property 
by  the  pledgor  to  the  pledgee,  there  could  be  no  pledge  of  cor- 
porate stock.  But  it  is  now  held  that  it  can  be  pledged  by  trans- 
fer of  possession  of  the  certificate.  Mere  manual  transfer 
of  the  certificate  is  not  sufficient,*^  but  there  must  be  a  transfer 

"^Schloss  V.  Feltus,  103  Mich.  S2S,  of  Republic,  102  U.  S.  14,  26  L.  ed. 

61    N.    W.   663,   36   L.    R.   A.    161n;  61. 

Phcenix  Ins.  Co.  v.  Church,  81  N.  Y.  *"  Goodwin  v.  Conklin,  8S  N.  Y.  21 ; 

218,   59   How.    Pr.    (N.    Y.)    293,   i1  Mayer  v.  Heidelbach,  123  N.  Y.  332, 

Am.    Rep.   494 ;    Bay  v.    Coddington,  25  N.  E.  416,  9  L.  R.  A.  850.   Time  of 

5  Johns.   Ch.    (N.  Y.)   54;   Comstock  payment     extended.      Farmers'     Nat. 

V.  Hier,  1i  N.  Y.  269,  29  Am.  Rep.  Bank  v.    McCall,   25   Okla.   600,    106 

142.     See  note  31  L.  R.  A.   (N.   S.)  Pac.  866,  26  L.   R.  A.    (N.   S.)   217. 

287.     Also  ante,  vol.  1,  Ch.  IX.  Note  of  third  party  taken  in  lieu  of 

"^  Exchange   Nat.   Bank  v.   Coe,  94  former    collateral    released    is    valid 

Ark.  387,  127  S.  W.  453,  31  L.  R.  A.  consideration.     Zollman    v.    Jackson 

(N.  S.)  287  and  note;  National  Bank  Trust  &  Sav.  Bank,  238  111.  290,  87 

of  St.  Joseph  V.  Dakin,  54  Kans.  656,  N.  E.  297,  32  L.  R.  A.  (N.  S.)  858n. 

39  Pac.   180,  45  Am.   St.  299;   Mer-  ''Benton   v.    Sikyta,  84  Nebr.   808, 

chants'  Ins.  Co.  v.  Abbott,  131  Mass.  122  N.  W.  61,  24  L.  R.  A.   (N.  S.) 

397 ;  Spaulding  v.  Kendrick,  172  Mass.  1057. 

71,  51  N.  E.  453;  Swift  v.  Tyson,  16  ''Wagner  v.  Marple,  10  Tex.  Civ. 

Pet.  (U.  S.)  1,  10  L.  ed.  865;  Brook-  App.  505,  31  S.  W.  691.   See  note,  57 

lyn  City  &c.  R.  Co.  v.  National  Bank  Am.  St.  389. 
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in  writing.^"  Transfer  by  indorsement  and  upon  the  books  of 
the  company  to  be  held  by  the  pledgee  as  a  pledge  is  of  course  a 
sufficient  delivery,  but  this  is  not  necessary  to  create  a  valid 
pledge,  for  indorsement  of  the  certificate  in  blank  and  its  delivery 
to  the  pledgee  is  sufficient,  as  this  procedure  authorizes  the 
pledgee  to  write  over  the  signature  of  the  owner  a  full  assignment 
and  directions  to  transfer  on  the  books,  such  a  usage  being  well 
recognized  in  business,"  and  the  pledgee's  rights  under  such  a 
transfer  are  superior  to  those  of  subsequent  attaching  creditors,'^ 
unless  the  statute  or  the  charter  of  the  corporation  requires  that 
a  transfer  must  be  recorded  on  its  books  to  be  valid.*®  The 
pledgee  of  stock  has  the  same  right  as  the  owner  to  protect  the 
assets  of  the  corporation.""  If  he  appears  on  the  books  of  the 
corporation  as  the  owner  of  the  stock,  he  is  liable  as  a  stockholder 
to  its  creditors,"^  and  liable  for  assessments,'^  and  has  the  right 


"^  Brewster  v.  Hartley,  37  Cal.  IS, 
99  Am.  Dec.  237;  Nisbit  v.  Macon 
Bank  &  Trust  Co.,  12  Fed.  686,  4 
Woods  (U.  S.)  464;  Wilson  v.  Little, 
2  N.  Y.  443,  51  Am.  Dec.  307;  French 
V.  White,  78  Vt.  89,  62  Atl.  35,  2  L. 
R.  A.   (N.  S.)  804,  and  note. 

"  McFall  V.  Buckeye  Grangers  &c. 
Assn.,  122  Cal.  468,  55  Pac.  253,  68 
Am.  St.  47;  Mt.  Holly  &c.  Turnpike 
Co.  V.  Ferree,  17  N.  J.  Eq.  117;  Kort- 
right  V.  Buffalo  Commercial  Bank,  20 
Wend.  (N.  Y.)  91;  German  Union 
Bldg.  &c.  Assn.  v.  Sendraeyer,  50  Pa. 
St.  67. 

^  Scott  V.  Pequonnock  Nat.  Bank, 
15  Fed.  494 ;  Mapleton  Bank  v.  Stand- 
rod,  8  Idaho  740,  71  Pac.  152,  67  L. 
R.  A.  656  and  note;  Boston  Music 
Hall  Assn.  v,  Cory,  129  Mass.  435; 
Everett  v.  Farmers'  &c.  Bank,  82 
Nebr,  191,  117  N.  W.  401,  20  L.  R.  A. 
(N.  S.)  996  and  note;  State  Banking 
&  Trust  Co.  V.  Taylor,  25  S.  Dak.  577, 
127  N.  W.  590,  29  L.  R.  A.  (N.  S.) 
523. 

"Parrott  v.  Byers,  40  Cal.  614; 
Fisher  v.  Essex  Bank,  5  Gray  (Mass.) 
373;  Scripture  v.  Francestown  Soap- 
stone  Co.,  SO  N.  H.  571;  Van  Zile 
Bailments  (2d  ed,),  §  251. 

"Andrews  Co.  v.  Columbus  Nat. 
Bank,  129  Ga.  53,  58  S.  E.  633,  12 
Am.  &  Eng.  Ann.  Cas.  616,  121  Am. 


St.  186n,  and  exhaustive  note  upon 
liabilities  and  duties  of  pledgee  of 
corporate  stock;  Green  v.  Hedenberg, 
159  111.  489,  50  Am.  St.  178,  42  N.  E. 
851 ;  Cream  City  Mirror  Plate  Co.  v. 
Coggeshall,  142  Wis.  651,  126  N.  W. 
44,  135  Am.  St.  1091. 

"  National  Commercial  Bank  v.  Mc- 
Donnell, 92  Ala.  387,  9  So.  149 ;  Adams 
v.  Clark,  36  Colo.  65,  85  Pac.  642,  10 
Am.  &  Eng.  Ann.  Cas.  774,  and  note; 
Calumet  Paper  Co.  v.  Stotts  Inv.  Co., 
96  Iowa  147,  64  N.  W.  782,  59  Am. 
St.  362;  Tierney  v.  Ledden,  143  Iowa 
286,  121  N.  W.  1050,  21  Am.  &  Eng. 
Ann.  Cas.  105 ;  Flynn  v.  American 
Banking  &  Trust  Co.,  104  Maine  141, 
69  Atl.  771,  19  L.  R.  A.  (N.  S.)  428, 
129  Am.  St.  378;  Marshall  Field  & 
Co.  v.  Evans  &c.  Co.,  106  Minn.  85, 
118  N.  W.  55,  19  L.  R.  A.  (N.  S.) 
249  and  note;  Simmons  v.  Hill,  96 
Mo.  679,  10  S.  W.  61,  2  L.  R.  A.  476; 
Pullman  v.  Upton,  96  U.  S.  328,  24 
L.  ed.  818;  note,  121  Am.  St.  197. 

=' Welles  V.  Larrabee,  36  Fed.  866, 
2  L.  R.  A.  471 ;  Germania  Nat.  Bank 
V.  Case,  99  U.  S.  628,  25  L.  ed.  448; 
Bowden  v.  Johnson,  107  U.  S.  251,  27 
L.  ed.  386,  2  Sup.  Ct.  246.  The 
pledgee  of  bank  stock  takes  subject 
to  the  statutory  right  of  the  bank  to 
forfeit  the  stock  for  nonpayment  of 
assessments.      Corbin     Bkg.     Co.     v. 
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to  vote  the  stock.'^  If  the  transfer  is  not  on  the  books/*  or  the 
stock  is  transferred  to  him  as  pledgee, ''^  he  is  not  liable  as  a 
stockholder.  The  pledgee  of  stock  by  indorsement  may  transfer 
it  and  give  good  title  to  a  bona  fide  purchaser. °°  The  pledgee  has 
the  right  to  collect  dividends  accruing  on  the  stock  while  he 
holds  it." 


§  3041.  Delivery  of  bills  of  lading,  and  other  quasi-nego- 
tiable papers. — The  transfer  of  a  bill  of  lading  in  a  manner 
which  will  give  to  the  pledgee  possession  and  control  of  the  prop- 
erty which  it  represents  is  necessary  to  constitute  a  valid  pledge, 
but  this  may  be  symbolical.  The  general  rules  as  to  transfer  of 
title  by  bill  of  lading,  discussed  later  in  the  chapter  on  Carriers, 
are  entirely  applicable."*  In  certain  instances  a  mere  delivery  of 
the  bill  with  intention  to  pledge,  has  been  held  good""  and  deliv- 
ery of  the  bill  indorsed  in  blank  with  a  similar  intention  is  a  suf- 
ficient delivery.^  A  warehouse  receipt  may  be  delivered  in  pledge 
with  an  indorsement  in  blank,^  and  a  mere  delivery  of  such  re- 


Mitchell,  141  Ky.  172,  132  S.  W.  426, 
31  L.  R.  A.  (N.  S.)  446.  See  note, 
39  L.  R.  A.   (N.  S.)  292. 

""Haynes  v.  Griffith,  16  Idaho  280, 
101  Pac.  728;  Commonwealth  v.  Dal- 
zell,  152  Pa.  St.  217,  25  Atl.  535,  34 
Am.  St.  640.  See  Cohen  v.  Big  Stone 
Gap  Iron  Co.,  Ill  Va.  468,  69  S.  E. 
359,  Ann.  Cas.  1912,  203  and  note. 

"Welles  V.  Larrabee,  36  Fed.  866, 
2  L.  R.  A.  471;  Henkle  v.  Salem 
Mfg.  Co.,  39  Ohio  St.  547. 

"=  Marshall  Field  &  Co.  v.  Evans 
&c.  Co.,  106  Minn.  85,  118  N.  W.  55, 
19  L.  R.  A.  (N.  S.)  249,  and  note. 
Though  stock  was  issued  by  a  corpo- 
ration directly  to  the  person  named 
as  holder,  yet  if  it  was  issued  to  him 
to  secure  the  performance  of  an 
agreement,  he  is  a  pledgee  only,  and 
not  liable  to  creditors  as  a  stock- 
holder. Colonial  Trust  Co.  v.  AIc- 
Millan,  188  Mo.  547,  87  S.  W.  933, 
107  Am.  St.  335.  The  pledgee  takes 
only  a  special  interest  in  such  case. 
Baker  v.  Old  Nat.  Bank,  86  Fed. 
1006;  Pauly  v.  State  Loan  &c.  Co., 
165  U.  S.  606,  41  L.  ed.  844,  17  Sup. 
Ct.  465 ;  White  R.  S.  Bank  v.  Capital 
Sav.  Bank,  77  Vt.  123,  59  Atl.  197, 
107  Am.  St.  754. 


"  Gurley  v.  Reed,  190  Mass.  509,  11 
N.  E.  642;  Newton  v.  Fay,  10  Allen 
(Mass.)  505;  Walker  v.  Detroit 
Transit  R.  Co,,  47  Mich.  338,  11  N. 
W.  187;  Brick  v.  Brick,  98  U.  S.  514, 
25  L.  ed.  256. 

"  Maxwell  v.  Greenville  Nat.  Bank, 
70  S.  Car.  532,  SO  S.  E.  195,  3  Am.  & 
Eng.  Ann.  Cas.  723. 

"'See  §§  3155  et  seq. 

"Peters  v.  Elliott,  78  111.  321; 
Frederick  v.  Knox,  53  Md.  612;  First 
Nat.  Bank  v.  Dearborn,  115  Mass. 
219,  IS  Am.  Rep.  92;  First  Nat,  Bank 
of  Cairo  v.  Crocker,  111  Mass.  163; 
Scharff  v.  Meyer,  133  ^lo.  428,  34  S. 
W.  858,  54  Am.  St.  672,  42  Cent.  L. 
J.  367 ;  Richardson  v.  Nathan,  167  Pa. 
St.  513,  31  Atl.  740;  Gibson  v.  Stev- 
ens, 8  How.  (U.  S.)  384,  12  L.  ed. 
1123;  Neill  v.  Rogers  Bros.  Produce 
Co.,  41  W.  Va.  i7,  23  S.  E.  702. 

^Van  Zile  Bailments  (2d  ed.),  §254 

^Franklin  Nat.  Bank  v.  Whitehead, 
149  Ind.  560,  49  N.  E.  592,  39  L.  R. 
A.  725,  63  Am.  St.  302;  Conrad  v. 
Fisher,  37  Mo.  App.  352,  8  L.  R.  A. 
147;  Freiburg  v.  Dreyfus,  135  U.  S. 
478,  34  L.  ed.  206,  lO   Sup.   Ct.   716; 
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ceipt  without  indorsement  with  the  intention  to  pledge  is  good 
between  the  parties."  Likewise,  a  sufficient  pledge  of  an  insur- 
ance policy  may  be  made  by  indorsement  in  blank  and  delivery.* 
The  delivery  in  pledge  of  a  note  secured  by  a  mortgage  carries 
with  it  the  mortgage  security  f  but  a  delivery  of  the  mortgage 
unaccompanied  by  dehvery  of  the  evidences  of  the  debt  secured 
conveys  no  right.  ^ 

§  3042.     Pledgee's   right   to   possession   of  pledge. — The 

pledgee  has  the  right  to  exclusive  possession  of  the  thing  pledged, 
and  this  right  is  good  against  all  the  world,  including  the  pledgor, 
during  the  time  for  which  it  was  pledged,  and  continues  until 
the  obligation  which  the  pledge  is  to  secure  is  fully  satisfied.''  To 
maintain  his  rights  the  pledgee  may  bring  replevin  against  one 
who  tortiously  deprives  him  of  possession,^  or  may  bring  trover 
for  a  conversion"  and  as  against  a  third  party  may  recover,  in  the 
latter  action,  the  full  value  of  the  thing  pledged,  being  held  a 
trustee  for  the  pledgor  as  to  any  amount  in  excess  of  his  lien,^° 
but  if  the  pledgor  unwarrantedly  interferes  with  his  possession 
he  may  recover  from  him  only  to  the  extent  of  his  special  inter- 
ests^ The  pledgee  loses  his  right  to  possession  by  redelivery  to 
the  pledgor  with  the  intention  of  abandoning  such  possession,  but 
not  if  he  delivers  it  to  him  for  some  special  purpose,  after  which 
it  is  to  be  returned,^^  or  if  it  is  delivered  to  the  pledgor  as  the 

Rice  V.  Cutler,  17  Wis.  351,  84  Am.  '  Noles  v.  Marable,  SO  Ala.  366. 

Dec.  747;  Jones  Pledges,  §  280.  "Treadwell   v.   Davis,   34   Cal.   601, 

'Blanc  V.  Germania  Nat.  Bank,  114  94  Am.  Dec.  770;  United  States  Exp. 

La.  739,  38  So.  S37;  Gibson  v.  Stev-  Co.  v.  Meints,  72  111.  293. 

ens,  8  How.   (U.   S.)   384,   12  L,  ed.  ""  Treadwell  v.  Davis,  34  Cal.  601, 

1123.  94  Am.  Dec.  770;  United  States  Exp. 

'Norwood  V.  Guerdon,  60  111.  253.  Co.  v.  Meints,  72  III.  293;  Adams  v. 

°  Van  Zile  Bailments  (2d  ed,),  §  270.  O'Connor,  100  Mass.  515,  1  Am.  Rep. 

°  Colebrooke,    Collateral    Securities,  137. 

185 ;  Hamilton  v.  Lubukee,  51  111.  415,  "  Treadwell  v.  Davis,  34  Cal.  601, 

99  Am.   Dec.   562;   Wanzer  v.   Gary,  94  Am.  Dec.  770;  Hurst  v.  Goley,  15 

76  N.  Y.  526.  Fed.  645;  Ingersoll  v.  Van  Bokkelin, 

'American  Pig  Iron  Storage  War-  7  Cow.   (N.  Y.)  670;  Lyle  v.  Barker, 

rant  Co.  v.  German,  126  Ala.  194,  28  5  Bin.   (Pa.)  457. 

So.    603,    85    Am.    St.    21;    Fowle   v.  "Hutton    v.    Arnett,    51    111.    198; 

Child,   164  Mass.  210,  41   N.   E.  291,  Thayer    v.    Dwight,    104    Mass.    254; 

49  Am.  St.  451 ;  Coleman  v.  Shelton,  First      Nat.      Bank      v.      Bradshaw 

2  McCord  Eq.   (S.  Car.)   126,  16  Am.  (Nebr.),  135  N.  W.  830;  Hays  &  St. 

Dec.  639;   Yeatman  v.   Savings  Inst.,  John  v.  Riddle,  1  Sandf.  (N.  Y.)  248; 

95  U.  S.  764,  24  L.  ed.  589.  Casey  v.  Cavaroc,  96  U.  S.  467,  24  L. 
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agent  of  the  pledgee,"  the  pledgee's  rights  are  at  least  not  lost  as 
against  the  pledgor.  Possession  by  the  pledgee,  it  seems,  is  essen- 
tial as  against  third  parties,  though  the  pledgee's  agent  may  hold 
possession  for  him.^* 

§  3043.    Pledgee's  right  to  use — Expenses  and  profits. — 

The  pledgee  has  no  right  to  use  the  property  pledged  to  his  per- 
sonal profit,  or  to  its  injury,  but  only  so  far  as  is  necessary  in 
its  proper  care."  All  profit  or  beneficial  use  must  go  to  the 
credit  of  the  pledgor  and  in  fact  becomes  a  part  of  the  pledged 
property  to  be  accounted  for  by  the  pledgee.^"  This  includes  the 
increase  from  herds,  and  milk  from  cows,^^  likewise  dividends 
collected  on  stocks,^^  and  interest  on  bonds,^"  and  presumably,  if 
the  pledgee  of  a  horse,  or  of  a  machine,  made  use  of  such  pledge, 
the  pledgor  might,  instead  of  stiing  for  conversion,  apply  the 
reasonable  value  of  such  use  to  the  reduction  of  the  debt  secured. 
The  pledgee  must  bear  the  expenses  reasonably  necessary  for  the 
proper  preservation  of  the  pledge,  but  these  become  a  charge 
against  the  pledgor,  and  a  part  of  the  debt  secured,  and  must  be 
repaid  before  the  goods  can  be  reclaimed.^"  Among  such  ex- 
penses are  included  the  premiums  on  an  insurance  policy,^^  and 
money  paid  to  remove  an  incumbrance  superior  to  the  lien  of  the 
pledge,"^  or  assessments  on  corporate  stock.-^ 

ed.   779.    See  Manny  v.   Wilson,   122  droscoggin  R.   Co.  v.   Auburn   Bank, 

N.  Y.  S.  16,  137  App.  Div.   (X.  Y.)  48  Maine  335;  Merrifield  v.  Baker,  9 

140.  Allen  (Mass.)  29. 

^'See     Hale     Bailments,     p.     172;  "  Coggs   v.   Bernard,   2   Ld.  Raym. 

Treadwell  v.   Davis,  34   Cal.   601.  94  909. 

Am.    Dec.    770;    First    Nat.    Bank   v.  "  Hunsaker  v.  Sturgis,  29  Cal.  142; 

Nelson,  38  Ga,  391,  95  Am.  Dec.  400;  Maxwell  v.  Greenville  Nat.  Bank,  70 

Dav  V.  Swift,  48  :Maine  368.  S.  Car.  532,  50  S.  E.   195,  3  Am.  & 

"  Latta  V.  Tutton,  122  Cal.  279,  54  Eng.  Ann,  Cas.  723  and  note, 

Pac.   844,  68  Am.    St.   30 ;    Cooley  v.  '■'  Androscoggin   R.    Co.   v.   Auburn 

Minnesota  Transfer  R.  Co.,  S3  Minn.  Bank,  48  Maine  335. 

327,  55  N.  W.   141,  39  Am.  St,  609;  =°Fagan  v.  Thompson,  38  Fed.  467; 

First  Nat.  Bank  V,  Caperton,  74  Miss.  Starrett    v.     Barber,    20   Maine   457; 

857,  22  So.  60,  60  Am.  St.  540.  Hills  v.   Smith,  28  N,  H,  369;   Hen- 

'"  Story  Bailments   (9th  ed,),  §§  99,  dricks  v.  Robinson,  2  Johns.  Ch.   (N. 

329;  Mc Arthur  V.  Howett,  72  111.  358;  Y.)    283;    Rowan   v.    State   Bank   45 

Stearns  v.   Marsh,  4  Denio    (N.  Y.)  Vt,    160.    But   see  Meyer  v.   Carmer, 

227,   47   Am,   Dec,   248;   Laurence  v.  135  N,  Y.  S.  64. 

Maxwell,  53  N.  Y,  19 ;  Thompson  v.  ""  Raley  v.  Ross,  59  Ga.  862 ;  Rowan 

Patrick,  4  Watts  (Pa.)  414,  v.  State  Bank,  45  Vt.  160. 

"Goddard  Bailments,  §  82;  Schou-  "Furness  v.  Union  Nat.  Bank,  147 

ler  Bailments    (3d  ed  ),   §§   211-212;  111,  570,  35  N.  E.  624. 

Hunsaker  v.  Sturgis,  29  Cal,  142;  An-  ='' McCalla  v.  Clark,  55  Ga.  53. 
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§  3044.  Care  demanded  of  pledgee — Collection  of  negoti- 
able paper. — Since  a  pledge  is  a  bailment  for  mutual  benefit, 
the  general  rule  applies  that  the  pledgee  is  held  to  exercise  ordi- 
nary care  for  the  preservation  and  protection  of  the  pledge,  and 
what  may  be  such  care  is  dependent  upon  the  character  of  the 
property,  the  situation  of  the  parties,  and  other  circumstances.^* 
So  the  pledgee  of  negotiable  paper  held  as  collateral  property  is 
held  under  the  duty  to  take  the  necessary  steps  to  preserve  the 
rights  represented  by  the  paper.^^  If  it  is  indorsed,  he  must 
present  it  for  payment  when  due,  and  if  not  paid,  must  give  the 
notice  necessary  to  charge  the  indorsers,  or  be  liable  for  ensuing 
loss.""  If  a  prudent  man  would  do  so,  he  must  sue  on  the  securi- 
ties," and  if  there  is  danger  of  loss,  he  should  collect  the  col- 
lateral, even  though  the  debt  secured  by  the  pledge  is  not  yet 
due.^*  But  against  the  pledgor  the  pledgee  is  held  to  only  rea- 
sonable diligence  in  attempting  to  collect  negotiable  paper,^"  and 
if  he  uses  such  diligence  he  will  not  lose  a  right  to  recover  on  the 
pledge  debt,  even  though  he  has  failed  to  give  notice  of  nonpay- 
ment to  the  pledgor  indorser,  or  to  have  the  note  protested.^" 

"Damon    v.    Waldtenfel,    99    Cal.  Am.   Lead.   Cas.   Eq.    (Sth   ed.)    411, 

234,  33  Pac.  903 ;  Cooper  v.  Simpson,  423,  note ;  note,  68  L.  R.  A.  482. 

41  Minn.  46,  42  N.  W.  601,  4  L.  R.  A.  "  Ex  parte   Mure,  2   Cox   Ch.   63 ; 

194,  16  Am.  St.  667 ;  Ware  v.  Squyer,  Slevin  v.  Morrow,  4  Ind.  425 ;  Joliet 

81  Minn.  388,  84  N.  W.  126,  83  Am.  Iron  &c.  Co.  v.  Scioto  Fire  Brick  Co., 
St.  390;  Willets  v.  Hatch,  132  N.  Y.  82  111.  548,  25  Am.  Rep.  34;  Hazard 
41,  30  N.  E.  251,  17  L.  R.  A.  193,  and  v.  Wells,  2  Abb.  N.  Cas.  (N.  Y.)  444; 
note;  Cutting  v.  Marlor,  78  N.  Y.  454.  Whitin  v.  Paul,  13  R.  I.  40. 

''Sampson  v.  Fox,  109  Ala.  662,  19  ''Hale  Bailments,  p.  158;  Van  Zile 

So.   896,   55   Am.   St.  950;   Reeves  v.  Bailments   (2d  ed.),  §  317;  Bizzell  v. 

Plough,  41  Ind.  204;  First  Nat.  Bank  Roberts,  156  N.  Car.  272,  72  S.  E.  378. 

V.  O'Connell,  84  Iowa  ill,  51  N.  W.  The  pledgee  of  a  mortgage  upon  real 

162,  35  Am.   St.  313 ;  Griggs  v.  Day,  estate  may  foreclose  it  upon  breach  of 

136  N.  Y.  152,  32  N.  E.  612,  18  L.  R.  the  condition  of  the  mortgage  unless 
A.  120,  32  Am.  St.  704  and  note,.affd.,  prohibited  by  the  pledge   agreement. 

137  N.  Y.  542,  32  N.  E.  1001 ;  Hazard  Union  Trust  Co.  v.  Hasseltine,  200 
V.  Wells,  2  Abb.  N.  Cas.  (N.  Y.)  444;  Mass.  414,  86  N.  E.  Ill,  16  Am.  & 
Montague  v.   Stelts,  il  S.   Car.  200,  Eng.  Ann.  Cas.  123. 

15     S.     E.    968,    34    Am.     St.    736;  "^  Peru  Van  Zandt  I.  Co.  v.  Burnett 

Rumsey  V.  Laidley,  34  W.  Va.  721,  12  (Okla.),  122  Pac.668;  First  Nat.  Bank 

S.  E.  '866,  26  Am.  St.  935.    See  note  of  Philippi  v.  Kittle,  69  W.  Va.  171, 

32  Am.  St.  711-31,  83  Am.  St.  394.  71  S.  E.  109,  37  L.  R.  A.  (N.  S.)  699, 

"« Lea  V.  Baldwin,  10  Ga.  208 ;  Scott  and  full  note. 

V.  First  Nat.  Bank,  5  Ind.  Ter.  292,  ""Westphal  v.  Ludlow,  2  McCrary 

82  S.  W.  751,  68  L.  R.  A.  488n;  Smith  (U.  S.)  505,  6  Fed.  348;  Lawrence  v. 
V.  Miller,  43  N.  Y.  171,  3  Am.  Rep.  McCalmont,  2  How.  (U,  S.)  426,  11 
690;  Sellers  v.  Jones,  22  Pa.  St.  423;  L.  ed.  326.  See  Coleman  v.  Lewis,  183 
Swift  V.  Tyson,  16  Pet.   (U.  S.)   1,  1  Mass.  485,  &]  N.  E.  603,  68  L.  R.  A. 

19 —Contracts,  Vol.  4 
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§  3045.    Pledgee's  right  to  assign  pledge.— The  pledge  is 

an  incident  of  the  debt  secured  and  assignable  with  it,  and  the 
assignee  of  the  debt  together  with  the  pledge  obtains  all  the  legal 
rights  of  the  pledgee,  and  stands  in  his  place."  The  assignment 
of  the  debt  unaccompanied  by  a  transfer  of  the  pledge  passes  an 
equitable  interest  in  the  security,  for  the  pledgee's  interest  in  the 
property  is  dependent  upon  the  existence  of  the  debt.^-  But  if 
the  pledge  is  negotiable  paper  which  has  been  transferred  to  a 
bona  fide  holder,  the  assignee  of  the  pledge  debt  acquires  no 
rights  against  such  holder.^'  And  in  general  the  assignee  to 
whom  the  pledgee  has  transferred  the  pledge  obtains  only  the 
rights  which  the  pledgee  had,  and  no  greater,  unless  in  the  case 
of  negotiable  paper  taken  in  good  faith  in  due  course,  or  where 
the  owner  has  clothed  the  pledgee  with  apparent  authority,  or 
the  indicia  of  ownership. '^^  So  to  the  extent  of  his  own  interest 
the  pledgee  may  repledge  the  property,  subject  to  the  terms  and 
restrictions  of  the  original  pledge  contract.^^ 

§  3046.  Conversion  by  pledgee. — Since  it  is  the  duty  of  the 
pledgee  to  return  the  pledge  upon  redemption,  a  wrongful  sale 
of  it  is  a  conversion  by  him.^®  But  it  is  optional  with  the  pledgor 
whether  this  shall  be  considered  a  conversion,  and  the  contract 
thus  ended,  or  whether  he  shall  keep  the  contract  in  existence." 

482,  97  Am.  St.  450.     This  rule  was  Cush.    (Mass.)   469;  Ballard  v.  Bur- 
applied  to  the  sale  of  bank  stock  in  gett,  40  N.  Y.  314. 
National  Exch.  Bank  v.  Kilpatric,  204  ^  International     Bank    v.     German 
Mo.  119,  102  S.  W.  499,  120  Am.  St.  Bank,  71  Mo.  183,  36  Am.  Rep.  468; 
689.  Moore  v.  Metropolitan  Nat.  Bank,  55 

'■'Whitney    v.    Peay,    24    Ark.    22;  N.  Y.  41,  14  Am.  Rep.  173;  Swan  v. 

Brittan  v.  Oakland  Bank  of  Savings,  Produce  Bank,  24  Hun   (N.  Y.)  277; 

124  Cal.  282,  57  Pac.  84,  71  Am.  St.  Combes  v.  Chandler,  33  Ohio  St.  178; 

58;   Bank  of   Forsyth  v.   Davis,   113  Cowdrey  v.  Vandenburgh,  101  U.   S. 

Ga.  341,  38  S.  E.  836,  84  Am.  St.  248;  572,  25  L.  ed.  923. 

Bradley  v.  Parks,  83  111.   169;  Jarvis  =»McCombie  v.   Davies,  7   East  5; 

V.  Rogers,  15  Mass.  389;  Chapman  v.  Jarvis  v.  Rogers,  15  Mass.  389;  Lewis 

Brooks,   31    N.    Y.   75 ;    Duncomb   v.  v.  Mott,  36  N.  Y.  395. 

New  York,  H.  &  N.  R.  Co.,  84  N.  Y.  "Stearns   v.    Marsh,   4  Denio    (N. 

190;  Merchants'  Bank  v.  State  Bank,  Y.)    227,   47  Am.   Dec.   248;   Dimock 

10  Wall.  (U.  S.)  604,  19  L.  ed.  1008;  v.  United  States  Nat.  Bank,  55  N.  J. 

Van  Zile  Bailments  (2d  ed.),  §  286.  L.  296,  25  Atl.  926,  39  Am.  St.  643; 

"'  Homer  v.  Savings  Bank,  7  Conn.  Glidden  v.  Mechanics'  Nat.  Bank,  530 

478;  Stearns  v.  Bates,  46  Conn.  306;  Ohio  St.  588,  42  N.  E.  995,  43  L.  R. 

Esty  V.  Graham,  46  N.  H.  169.  A.  737  and  note. 

"  Coit  V.   Humbert,   5   Cal.  260,  63  "  Hale  Bailments,  p.  160.    See  cases 

Am.   Dec.   128;   Valette  v.   Mason,   1  cited  in  note,  43  L.  R.  A.  760,  et  seq; 

Ind.    288;    Stoddard    v.    Kimball,    6  Dimock  v.  United  States  Nat.  Bank, 
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If  he  considers  it  a  conversion,  he  may  either  tender  the  amount 
of  his  debt  and  demand  his  pledge/*  or  bring  an  action  for  dam- 
ages for  the  sale.^^  It  seems  that  the  true  measure  of  damages 
for  such  a  conversion  is  the  market  value  of  the  property  pledged 
at  the  time  of  the  conversion/"  Ordinarily  a  pledgee  may  not 
use  the  thing  pledged  without  the  pledgor's  consent,  and  such  use 
is  a  conversion.*^  Or  if  he  has  implied  authority  to  use  the 
pledge,  and  uses  it  beyond  the  extent  of  such  authority,  this 
is  a  conversion.*^  The  pledgor  need  not  tender  the  amount 
due  on  the  debt  in  order  to  maintain  trover  against  a  pledgee 
who  has  put  it  out  of  his  power  to  restore  the  pledge.*^  A 
conversion  of  the  pledge  is  held  to  be  in  effect  a  discharge  of  the 
debt." 

§  3047.    The  pledgor's  warranty  of  title  to  the  pledge. — 

The  pledgor,  of  course,  retains  the  general  property  in  the  pledge, 
subject  to  the  pledgee's  lien.  The  pledgor,  by  entering  into  a 
pledge  contract,  impliedly  warrants  that  he  is  the  owner  of  the 
property  pledged,  or  that  he  has  such  an  interest  that  he  is  le- 
gally entitled  to  pledge  it,  in  analogy  to  the  principle  of  the  law 
of  sales,  which  holds  the  vendor  to  an  implied  warranty  of  his 
ownership  of  the  thing  sold;  and  if  the  pledgee  is  deprived  of 
any  benefit  of  the  pledge  by  reason  of  the  defective  title  of  the 

SS  N.  J.  L.  296,  25  Atl.  926,  39  Am.  St.  Pa.   St.  95,  30  Atl.  362 ;   Grimes  v. 

643.    But  a  waiver  of  the  conversion  Watkins,  59  Tex.  133.   See  Wright  v. 

as    to    a   portion    of    the    property  Bank   of  the   MetropoHs,   110   N.   Y. 

pledged  is  not  a  waiver  of  the  con-  237,   18  N.  E.  79,   1  L.  R.  A.  289,  6 

version  of  the  entire  property.    State  Am.  St.  3S6n,  holding  that  true  meas- 

V.    Robb-Lawrence    Co.,    17    N.    Dak.  ure   is    highest   market   value   within 

257,  115  N.  W.  846,  16  L.  R.  A.   (N.  reasonable  time  after  owner  learns  of 

S.)  227.  conversion. 

"Cooper  V.  Ray,  47  111.  53;  Hope  "Lamb  v.   O'Reilly,   13   Misc.    (N. 

V.    Lawrence,    1    Hun    (N.   Y.)    317;  Y.)  212,  68  N.  Y.  St.  114,  34  N.  Y.  S. 

Talty  V.  Freedman's  Savings  &  Trust  235;  Hawkins  v.  Hubbard,  2  S.  Dak. 

Co.,  93  U.  S.  321,  23  L.  ed.  886.  631,  51  N.  W.  774. 

■"Leighton  v.  Burkham,  4  Ohio  C.  "Ripley  v.  Dolbier,   18  Maine  382. 

D.  692,   7  Ohio   C.   C.  487;   Bush  v.  "Mullen   v.   J.   J.    Quinlan   &   Co., 

Lyon,  9  Cow.    (N.   Y.)    52;   Cass  v.  195  N.  Y.  109,  87  N.  E.  1078,  24  L. 

Higenbotam,  100  N.  Y.  248,  3  N.  E.  R.  A.    (N.   S.)   511;  Austin  v.  Van- 

189.  derbilt,  48  Ore.  206,   85   Pac.   519.  6 

"Belden    v.    Perkins,    78    111.    449;  L.  R.  A.   (N.  S.)   298,  10  Ann.  Cas. 

Robinson  v.  Hurley,  11  Iowa  410,  79  1123  and  note,  120  Am.  St.  800;  note. 

Am.  Dec.  497n;  Fowle  v.  Ward,  113  43  L.  R.  A.  759. 

Mass.   548,   18  Am.  Rep.  534;   Blood  "Skud  v.  Tillinghast,  195  Fed.  1. 
V,    Erie   Dime   Savings   &c.    Co.,    164 
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pledgor,  the  pledgor  is  liable  in  damages/^  And  if  the  pledgor 
has  undertaken  to  pledge  as  his  own  the  property  of  another 
without  his  consent,  he  is  estopped  from  asserting  against  the 
pledgee  that  he  was  not  the  owner.*"  The  pledgor  may  avoid  the 
absolute  warranty  of  title  by  disclosing  to  the  pledgee  when 
making  the  contract  the  qualified  nature  of  his  interest. 

§  3048.  Pledgor's  right  to  assign  subject  to  pledge. — Since 
the  general  property  remains  in  the  owner  he  may  transfer  it  by 
a  contract  upon  sufficient  consideration,  subject  to  the  lien  of 
the  pledgee,  and  all  the  pledgee's  rights.*^  The  buyer  may  con- 
tract to  take  upon  himself  all  the  obligations  of  the  pledgor,  even 
becoming  personally  liable  for  the  debt  secured.**  In  order  to 
protect  his  rights,  the  assignee  of  the  pledgor  should  notify  the 
pledgee,  who  then  becomes  the  holder  for  the  assignee,  but  with- 
out such  notice,  the  pledgee  would  not  be  liable  to  the  assignee 
for  the  return  of  the  property  to  the  pledgor.*"  If  upon  default 
and  sale  there  should  be  a  surplus,  the  pledgee  with  notice  would 
hold  such  surplus  for  the  pledgor's  assignee.'^*' 

§  3049.  Pledgor's  right  to  sue  third  parties. — The  pledgee's 
duty  and  right  to  protect  the  possession  of  the  pledge  do  not 
prevent  the  pledgor  from  protecting  his  own  interests,  especially 
in  case  of  the  failure  of  the  pledgee  to  do  so.  For  instance,  if 
the  pledgee  fails  in  his  duty  to  collect  negotiable  paper  when  it 
falls  due,  the  pledgor  may  proceed  with  its  collection,  or  if  nec- 
essary to  protect  his  interest,  may  bring  suit,  as  where  notes  are 
liable  to  become  barred  by  the  statute  of  limitations." 

"  Goldstein   v.    Hort,    30    Cat    572 ;  subject  to  the  latter's  rights.    Caroth- 

Mairs  v    Tavlor,  40   Pa.   St.  446.  ers    Warehouse    Bldg.    Assn.   v.    Mc- 

"  Goldstein  v    Hort,  30   Gal.  372.  Connell,   30   Okla.   394,   121    Pac.   191. 

"Lou'dilinroutih  v.  ?\[cNcvin,  74  "  Dupre  v.  Fall,  10  Gal.  430;  Gar- 
Gal.  2Stl  14  Pac.  369,  15  Pac.  773.  rington  v.  ^Var(l,  71  N.  Y.  360. 
5  Am.  St.  435;  Whitaker  v.  Sumner,  "Van  Elarcom  v.  Broadway  Rank, 
20  Pick  (Mass.)  ,W0 ;  Fettyplace  v.  37  N.  Y.  540;  Duell  v.  Gudlipp,  1 
Dutch,  13  Pick.  C^iass.)  388,  23  Am.  Hilt.  (N.  Y.)  166 
Dec.  688-  Bush  v.  T.vnn,  9  Cow.  ( N.  °°Van  Blarcom  v.  Broadway  Bank, 
Y.)   52;  Fletcher  v.  Howard,  2  Aiken  37  N.  Y.  540. 

(Vt  )   lis,  16  .\m.  Dec.  686;  Taggart  "' Schouler    Bailments    (3d    ed.),    § 

V.    Packard,    39   Vt.    628.      One    wlio  204;  Van  Zile  Bailments    (2d  ed.),  § 

purchases  property  from  the  scncral  277;    O'Kelley    v.    Ferguson,    49    La. 

owner,   knowing  it  is   in   the  posses-  Ann.    1230,  22   So.   783. 
sion    of    another    as    pledgee,    takes 
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§  3050.  The  pledgor's  right  to  redeem. — The  pledgor  can- 
not be  deprived  of  his  right  to  redeem,  even  if  he  has  entered  into 
a  contract  creating  the  pledge  which  provides  that  the  property 
shall  become  irredeemable  upon  his  failure  to  perform  the  obli- 
gation secured  by  the  pledge,  for  such  a  provision  in  a  contract 
is  void  as  against  public  policy."^  But  after  the  relation  of 
pledgor  and  pledgee  has  been  established  by  delivery,  the  pledgor 
may  agree  with  the  pledgee  that  he  shall  have  title  to  the  pledge 
if  it  is  not  redeemed  by  a  certain  time,  for  this  is  merely  a  condi- 
tional sale  of  the  pledgor's  interest.^^  The  statute  of  limitations 
does  not  begin  to  run  against  the  pledgor  until  he  has  made  a 
tender  of  the  amount  of  the  debt,  and  the  pledgee  has  refused  to 
restore  the  pledge,  for  until  that  time  the  pledgor  has  no  right 
of  action  against  the  pledgee.^*  But  the  pledgor  cannot  recover 
the  pledge  without  paying  the  debt,  even  though  the  statute  of 
limitations  has  run  against  the  debt,  for  though  the  debt  is 
barred,  the  security  is  still  alive/'*  If  the  pledgee  makes  no  de- 
mand for  redemption,  the  pledgor  has  the  right  to  redeem  during 
his  life  and  at  his  death  it  descends  to  his  personal  representa- 
tive.^" At  common  law  the  pledgor's  interest  is  not  subject  to 
attachment,  garnishment,  or  writ  of  execution,"  but  this  has  been 
changed  by  statute  in  many  states.^'  Under  none  of  these  stat- 
utes, however,  can  the  sale  of  the  pledgor's  interest  on  judicial 

°^Vickers    v.    Battershall,    84    Hun  lien  is  lost  because  the  debt  is  barred, 

(N.  Y.)  496,  32  N.  Y.  S.  314;  Clark  yet  the  courts  will  not  aid  the  pledgor 

V.    Henry,    2    Cowen     (N.  Y.)    324;  to   recover   without  paying   his   debt. 

Lucketts  V.  Townsend,  3  Tex.  119,  49  Puckhaber  v.  Henry,  152  Cal.  419,  93 

Am.    Dec.   723;    Peugh  v.   Davis,   96  Pac.    114,    125   Am.  St.  75,    14  Am.  & 

U.  S.  332,  24  L.  ed.  775.  Eng.  Ann,  Cas.  844. 

'^  Beatty  v.  Sylvester,  3  Nev.  228.  '°  White  River   Sav.  Bank  v.   Cap- 

='Van  Zile  Bailments  (2d  ed.),  §  ital  Sav.  Bank  &c.  Co.,  77  Vt.  123, 
280;  Story  Bailments  (9th  ed.),  §  59  Atl.  197,  107  Am.  St.  754. 
346;  Cross  v.  Eureka  L.  &  Y.  Canal  "Jennings  v.  Mcllroy,  42  Ark.  236, 
Co.,  73  Cal.  302,  14  Pac.  885,  2  Am.  48  Am.  Rep.  61 ;  Treadwell  v.  Davis, 
St.  808;  Hancock  v.  Franklin  Ins.  34  Cal.  601,  94  Am.  Dec.  770;  Wins- 
Co.,  114  Mass.  155;  Wheeler  v.  Bres-  low  v.  Fletcher,  53  Conn.  390,  4  Atl. 
lin,  47  Misc.  (N.  Y.)  507,  95  N.  Y.  250,  55  Am.  Rep.  122n;  Hall  v.  Page, 
S.  966 ;  Whelan's  Exr.  v.  Kingsley's  4  Ga.  428,  48  Am.  Dec.  235 ;  Soule  v. 
Admr.,  26  Ohio  St.   131.  White,    14    Maine    436;    Badlam    v. 

"Note,  95  Am.  St.  662;  Conway  v.  Tucker,  1  Pick.   (Mass.)  389,  11  Am. 

Caswell,   121   Ga.   254,  48   S.   E.  956,  Dec.  202;  Wilkes  v.  Ferris,  5  Johns. 

2  Am.  &  Eng.  Ann.  Cas.  269;  Jones  (N.   Y.)   335,  48  Am.  Rep.  61. 

v.  Merchants'  Bank,  6  Rob.   (N.  Y.)  "'See  Hale  Bailments,  p.  130. 
162.    Even  if  by  statute  the  pledgee's 
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process  divest  or  diminish  the  interest  of  the  pledgee,  for  the 
creditor  can  take  no  greater  right  than  the  pledgor  had.°° 

§  3051.    Termination  of  the  relation  by  the  pledgor. — The 

normal  termination  of  a  pledge  relationship  is  through  the  per- 
formance by  the  pledgor  of  the  obligation  secured.  Payment 
of  the  debt  secured  and  expenses  incurred  will  discharge  the 
lien.*'"  Or  if  the  pledgee  sues  on  the  debt,  and  it  is  satisfied  by 
the  sale  upon  execution  of  other  property,  the  property  is  re- 
leased." If  the  pledgor  tenders  the  proper  amount,  which  the 
pledgee  refuses  to  accept,  this  is  a  sufficient  performance,  and 
it  is  not  necessary  to  keep  the  tender  good,  or  pay  the  money 
into  court,  as  in  satisfying  a  debt,  and  the  wrongful  refusal  of 
the  pledgee  to  accept  payment  is  a  conversion,  and  makes  him 
liable  absolutely  for  the  pledge,''^  though  he  does  not  lose  his 
right  to  collect  the  debt  secured."^  The  pledgor's  default  gives 
the  pledgee  a  right  to  consider  the  relationship  ended,  and  to 
proceed  to  his  remedy  by  sale.''*  But  he  may  elect  to  retain  the 
pledge  until  the  debt  is  paid,  and  continue  the  contract  in  force, 
and  ordinarily  the  pledgor  can  not  prevent  this,''^  though  it  has 
been  held  that  where  goods  are  likely  to  perish  or  depreciate 
greatly  in  value,  the  pledgor  by  a  bill  in  equity  may  compel  their 
sale.*" 

§  3052.  Termination  by  consent  of  parties  or  operation  of 
law. — The  parties  may  terminate  the  relation  at  any  time  by 
mutual  agreement.    The  destruction  of  the  chattel  pledged  works 

'"Briggs  V.  Walker,  21  N.  H.  72.  ''Ball  v.  Stanley,  5  Yerg.    (Tenn.) 

""Van   Zile   Bailments    (2d   ed.),    §  199,  26  Am.  Dec.  263. 

293;    Hale   Bailments,    §   36,   p.    173;  "Van   Zile  Bailments    (2d   ed.),   § 

Goddard  Bailments,  §  96 ;  Clark  Con-  295  ;  Goddard  Bailments,  §  97  ;  Schou- 

tracts  (1894),  629  et  seq.    See  Merrill  ler  Bailments  (3d  ed.),  §  244. 

V.  Hodgkins,  134  N.  Y.  S.  166.  ==  Rozet  v.  McClellan,  48  111.  345,  95 

"Hale  Bailments,  p.  173.  Am.  Dec.  551;  Robinson  v.  Hurley,  11 

"  Loughborough    v.    McNevin,    74  Iowa  410,  79  Am.  Dec.  497. 

Cal.  250,  14  Pac.  369,  5  Am.  St.  435;  ""In    the    case    of    National    Exch. 

Norton  v.   Baxter,   41    Minn.   146,   42  Bank  v.   Kilpatric,  204  Mo.   119,   102 

N.  W.  865,  4  L.  R.  A.  305,  16  Am.  St.  S.  W.  499,   120  Am.   St.  689,  it  was 

679;   Moyer  v.  Leavitt,  82  Nebr.  310,  held   that   a    bank    holding    stock    as 

117  N.  W.  698,  130  Am.  St.  682.     See  collateral  which  failed  to  sell  it  at  par 

Desgroseillers   v.   Anderson,   36   Que.  when  ordered  by   the  pledgor,   must 

Super.  Ct.  234,  18  Am.  &  Eng.  Ann.  bear  the  loss  when  the  stock  becomes 

Gas.  718.  worthless. 
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by  operation  of  law  the  termination  of  the  relation/'  but  the 
death  of  one  of  the  parties,"'  or  the  pledgor's  bankruptcy""  or 
any  change  in  legal  status  has  no  such  effect.  The  pledgee  may, 
of  course,  at  any  time,  by  voluntarily  redelivering  the  pledge  for 
the  purpose,  terminate  the  pledge  relationship.'"  He  may  volun- 
tarily release  it,  take  other  security  in  its  place,  or  release  his 
rights.  The  release  of  the  debt  operates  of  course  as  a  release 
of  the  pledge,  but  merely  taking  additional  security  or  taking  a 
new  note  will  not  terminate  the  pledge,  unless  the  parties  so  in- 
tended.'^ A  wrong  of  the  pledgee  which  results  in  injury  to  the 
pledge,  or  any  act  of  conversion  terminates  the  pledge  at  the 
pledgor's  option,'^  and  so  if  the  pledgor  makes  a  tender  of  the 
debt  secured,  which  the  pledgee  refuses  to  accept,  the  latter  has 
lost  his  right  to  the  pledge  as  security,  but  still  has  his  right  of 
action  for  the  debt,  though  as  to  the  pledge  he  is  a  wrongdoer, 
and  has  converted  it  to  his  own  use.'^  Upon  default  by  the 
pledgor,  the  pledgee  may  terminate  the  relationship  by  sale  of  the 
pledge,  in  a  lawful  manner,  which  will  be  considered  in  succeed- 
ing sections.'*  The  mere  renewal  of  an  obligation  to  pay  money 
does  not  release  or  discharge  securities  deposited  as  collateral," 
and  it  is  held  that  property  pledged  collaterally  will  be  released 

'    "Van  Zile  Bailments    (2d   ed.),   §  the  pledge  is  lost  by  the  subsequent 

328;  Goddard  Bailments,  §  95.  substitution  for  it  of  other  property 

"^  Warrior    Coal    &c.    Co.    v.    Nat.  of  like  character.     Swedish- American 

Bank    (Ala.),   S3   So.  '^l ;  Hoare  v.  Nat.    Bank   v.    First    Nat.    Bank,   89 

Parker,    2    T.    R.    376    (unless    the  Minn.  98,  94  N.  W.  218,  99  Am.  St. 

pledgor  had  only  a  life  interest  in  the  S49. 
property).  "Goddard  Bailments,  §  107;  Story 

™Bell   V.    Hanover   Nat.    Bank,   57  Bailments     (9th    ed.),    §§    360,    365; 

Fed.  821;  Dowler  v.  Cushwa,  27  Md.  Schouler  Bailments    (3d  ed.),  §  263. 

354;    Yeatman    v.    Savings    Inst,   95  The  taking  of   the   note  of   a   third 

U.  S.  764,  24  L.  ed.  589;  Jerome  v.  person  for  the  amount  of  an  overdue 

McCarter,'  94   U.    S.   734,   24  L.   ed.  note,    with    such    note    as    collateral 

13g  '  thereto,  may  release  property  held  as 

"Treadwell  v    Davis,  34  Cal.  601,  collateral  for  the  overdue  note.    Lin- 

94  Am.  Dec.  770;  Collins  v.  Buck,  63  coin  v.  Nat.  Met.  Bank,  35  App,   (D. 

Maine  459;  Jarvis  v.  Rogers,  15  Mass.  C.)  362,  30  L.  R.  A.  (N.  S.)  1215. 
389-    First   Nat.   Bank   v.    Bradshaw        "Whitlock  v.  Heard,   13  Ala.  lib, 

(Nebr  )    135  N   W.  830,  39  L.  R.  A.  48  Am.  Dec.  1Z.    See  cases  cited  un- 

(N.  S.)'886;  Black  v.  Bogert,  65  N.  der  §  3046, 

Y.  601  •  Grinnell  v.  Cook,  3  Hill  (N.        "  See  cases  cited  under  note  63. 
Y.)  485,  38  Am.  Dec.  663;  Fletcher  v.        '*  See  §  3054  et  seq. 
Howard,  2  Aikens  (Vt.)   115,  16  Am.        "First   Nat.   Bank  v.   Gunhus    133 

Dec.  686.     A    pledge  of    property    sit-  Iowa  409,  110  N.  W.  611,  9  L.  R.  A. 

uated  in  a  warehouse  is  restricted  to  (N.  S.)  471. 
the    identical    property   pledged,   and 
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under  the  same  circumstances  that  a  surety  who  is  personalh- 
bound  would  be.^" 

§  3053.  Redelivery. — The  pledgee  is  under  the  same  duly 
to  redeliver  as  any  other  bailee,  and  when  the  pledge  is  redeemed, 
he  must  return  the  article  pledged,  together  with  all  its  increase 
and  profits.'^  He  must  return  the  identical  property  received,"* 
except  that  in  the  case  of  certificates  of  stock  he  may  return  other 
certificates  of  precisely  similar  character.'" 

§  3054.  Pledgee's  remedies  upon  pledgor's  default. — Upon 
default  in  his  obligation  by  the  pledgor,  the  pledgee  may  either 
sue  upon  the  debt,  in  which  instance  he  retains  his  lien  upon  the 
pledge  until  the  satisfaction  of  the  debt  secured  by  the  payment 
of  the  judgment,  or  exercise  his  power  of  sale  of  the  property  at 
common  law,  upon  notice  to  the  pledgor,  by  a  proceeding  in 
equity,  tmder  a  special  power  given  by  special  contract,  or  under 
a  power  given  by  statute.*" 

§  3055.  Suit  on  the  debt. — The  holding  of  a  pledge  as  se- 
curity for  a  debt  does  not  prevent  a  suit  on  the  debt,  and  the 
pledgee  may  sue  on  the  debt  while  retaining  the  pledge  as  se- 
curity, and  may  hold  the  pledge  until  the  judgment  obtained  in 
the  suit  is  satisfied,  for  the  pledge  is  good  until  the  debt  is  satis- 
fied,*^ and  it  is  held  that  the  debt  is  not  extinguished  by  being 
merged  in  the  judginent  to  such  an  extent  as  to  release  the 
pledge.*^     Even  though  the  pledgor  has  tendered  the  amount  of 

'°  Daviess  County  Bank  &  Trust  Co.  162,   §   33;    Van    Zile   Bailments    (2it 

V.  Wright,  33  Kv.  L.  457,  110  S.  W.  ed.),  §  296;  Goddard  Bailments,  §98; 

351,   17  L.   R.   A.    (N.   S.)    1122.  White    River    Sav.    Banl<    v.    Capital 

"Schouler    Bailments    (3d    ed.),    §  Sav.   Bank,  77  Vt.   123,   107  Am.   St. 

259;  American  Pig  Iron  Co.  v.  Ger-  754;    note,   73   Am.    St.   566.      But   a 

man,  126  Ala.  194,  28  So.  603,  85  Am.  statutory    provision    for    notice    and 

St.   21 ;    Stearns   v.    Marsh,    4   Denio  public  sale,   being   for  the  benefit  of 

(N.  y.)  227,  47  Am.  Dec.  248;  Dean  the  pledgor,   may  be  waived  by  the 

V.  Lawham,  7  Ore.  422  pledgor.      Ardmore     State     Bank    v. 

"Bryson  v.  Rayner,  25  Md.  424,  90  Mason,  30  Okla.  568,   120  Pac.   1080. 

Am.  Dec.  69 ;  Ball  v.  Stanley.  5  Yerg.  "  See  cases  cited  in  note  82.  Slcud  v. 

(Tenn.)    199,  26  Am.   Dec.  263.  TiHinghast,   195   Fed.   1;   De  Cordova 

"Atkins  v,   Gamble,  42  Cal.  86,   10  v.   Barnum,   130  N.  Y.  615,  29  N.  E. 

Am.  Rep.  282;   Worthington  v.  Tor-  1099,  27  Am.  St.  538. 

mey,  34  Md.   182;  Gruman  v.   Smith,  ^  Black  v.  Reno,  59  Fed.  917;  Har- 

81  N.  Y.  25;  Gilpin  v.  Howell,  5  Pa.  ding  v.  Hawkins,  141  111.  572,  31   N. 

St.  41,  45  Am.  Dec.  720.  E.    307,    33    Am.    St.    347;    Jones    v. 

«°See  §  3055-9.     Hale  Bailments,  p. 
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the  debt,  and  this  has  been  refused,  the  pledgee  still  has  his 
remedy  upon  the  debt,  though  he  has  lost  his  lien  upon  the 
pledge/^  If  the  pledgee  in  his  suit  upon  the  debt  attaches  the 
pledged  property,  or  levies  an  execution  upon  it,  he  is  held  to 
have  waived  the  lien  of  the  pledge,  since  he  has  by  the  levy  ad- 
mitted that  the  property  is  in  the  possession  of  the  pledgor  sub- 
ject to  execution,  or  attachment,  and  thus  he  is  estopped  from 
setting  up  in  himself  a  right  to  its  possession.**  The  pledgor, 
when  sued  on  the  pledge  debt,  cannot  set  off  the  value  of  the 
pledge  at  common  law*°  unless  it  has  been  converted,*"  but  in  sev- 
eral states  the  pledgee  who  sues  on  the  debt  must  produce  the 
pledge  or  be  liable  for  its  value,  at  the  time  of  trial.*' 

§  3056.  Common-law  sale  of  the  pledge. — Upon  default  by 
the  pledgor,  the  pledgee  may  make  a  demand  for  payment,  and 
if  he  fails  to  comply,  the  pledgee  may  then,  after  reasonable  no- 
tice to  the  pledgor  of  the  time  and  place  of  the  sale,  sell  the 
property  pledged  at  public  auction.**  Notice  is  necessary  because 
the  pledgor  has  the  right  to  redeem  at  any  time  before  the  sale, 
and  also  in  order  that  he  may  see  that  the  sale  is  conducted 
fairly,  and  may  find  prospective  purchasers  to  make  the  price 
better,  and  the  pledgee  cannot  lawfully  sell  without  giving  no- 
tice,*" unless  the  debtor  is  informed  of  the  time  and  place  of  the 

Scott,  10  Kans.  33;   Smith  v.  Strout,  Bank   of   British    Columbia   v.    Mar- 

63  Maine  20S;  Wallace  v.  Finnegan,  shall,  8  Sawy.  (U.  S.)  29,  11  Fed.  19; 

14    Mich.    170,    90    Am.     Dec.    243;  Bigelow  &  Co.  v.  Walker,  24  Vt.  149, 

note,  73  Am.  St.  567;  contra,  Ameri-  58  Am.  Dec.  156. 

can  Bonding  Co.  v.  Loeb,  50  Wash.  "  See   cases    cited   in   note   preced- 

104,  96  Pac.  692,  126  Am.  St.  891.  ing.    Ocean  Nat.  Bank  v.  Faut,  50  N. 

Totts  V.   Plaisted,  30   Mich.   149;  Y.  474;  Stuart  v.  Bigler's  Assignees, 

Norton  v.  Baxter,  41   Minn.   146,  42  98  Pa.  St.  80. 

N.  W.  865,  4  L.  R.  A.  305  and  note,  »*Mauge  v.  Heringhi,  26  Cal.  577; 

16  Am.   St.  679;   Kortright  v.   Cady,  McDowell  v.    Chicago   Steel   Works, 

21  N.  Y.  328,  17  Am.  Dec.  145 ;  cases  124  111.  491,  16  N.  E.  854,  7  Am.  St. 

cited  in  note  152.  381 ;   Sell  v.  Ward,  81  111.  App.  675 ; 

"Leggv.  Willard,  17  Pick.  (Mass.)  Robinson  v.  Hurley,  11  Iowa  410,  79 

140,  28  Am.  Dec.  282 ;  Buck  v.  Inger-  Am.  Dec.  497 ;  In  re  Jeane's  Appeal, 

soil,    11    Mete.    (Mass.)    226;   contra,  116   Pa.   St.  573,   11  Atl.  862,  2  Am. 

Arendale  V.  Morgan,  S  Sneed  (Tenn.)  St.  624;  Toronto  Gen.  Trusts  Corp. 

703.  V.   Cent.  Ontario  R.  Co.,  10  Ont.  L. 

^Winthrop  Sav.  Bank  v.  Jackson,  R.   347,  4  Ann   Cas.   1163   and  cases 

67  Maine  570,  24  Am.  Rep.  56.  cited  in  note. 

"Stearns   v.    Marsh,   4   Denio    (N.  '"McDowell      v.       Chicago       Steel 

Y)    227,  47  Am.   Dec.  248;   Cass  v.  Works,    124   111.   491,    16   N.   E.    854, 

Higenbotam,   27   Hun    (N.    Y.)    406,  7  Am.  St.  381;  MiUiken  v.  Dehon,  27 

revd.    100   N.   Y.  248,   3   N.   E.    189;  N.  Y.  364;  In  re  Jeane's  Appeal,  116 
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sale  from  other  sources,  and  then  notice  is  unnecessary,'"  since 
actual  notice  is  all  that  the  law  requires.  The  rule  is  that  the 
pledgee  has  not  the  right  to  purchase  at  his  own  sale,  and  if  he 
does,  the  sale  is  voidable  at  the  option  of  the  pledgor."^  If  he 
avoids  the  sale  the  pledge  is  in  the  same  condition  as  before,  the 
pledgee  still  holding  his  lien  for  the  debt  secured."^  The  pledgee 
must  exercise  the  utmost  good  faith  in  the  sale,  and  must  hold 
it  at  a  reasonable  time,  and  at  a  proper  place. "^  As  to  any  sur- 
plus of  the  proceeds  of  the  sale  of  the  pledged  property,  over  the 
amount  of  the  debt  secured,  the  pledgee  is  a  trustee  for  the 
pledgor.""  If  notice  cannot  be  given  to  the  pledgor  because  he 
cannot  be  found,  a  judicial  sentence  is  necessary  to  a  valid  sale 
by  the  pledgee.""  If  the  sale  is  legally  and  fairly  conducted,  in- 
adequacy of  price  is  not  a  ground  for  setting  it  aside."" 

§  3057.    Sale  in  equity. — The  pledgee  who  has  an  adequate 
remedy  at  law  is  not  entitled  to  go  into  equity,  and  it  seems  that 


Pa.  St.  573,  11  Atl.  862,  2  Am.  St. 
624.  But  see  as  to  waiver  by 
pledgor,  Ardmore  State  Bank  v. 
Mason,  30  Okla.  568,   120  Pac.  1080. 

""Jones  on  Pledges,  §  613;  Alex- 
andria L.  &  H.  R.  Co.  V.  Burke,  22 
Grat.   (Va.)  254, 

"^Hill  V.  Finigan,  77  Cal.  267,  19 
Pac.  494,  11  Am.  St.  279n ;  Winchester 
V.  Joslyn,  31  Colo.  220,  72  Pac.  1079, 
102  Am.  St,  30;  Glidden  v.  Mechanics 
Nat.  Bank,  53  Ohio  St.  588,  42  N.  E. 
995,  43  L.  R.  A.  Ill  and  note; 
Thomas  v.  Gilbert,  55  Ore.  14,  101 
Pac.  393,  104  Pac.  888;  Ann.  Cas. 
1912A.  516  and  note.  See  Holston 
Bank  v.  Wood  (Tenn.),  140  S. 
W.  31,  where  it  was  held  that  the 
pledgor  may  not  hold  liable  for  con- 
version the  pledgee  who  purchases 
collateral  at  his  own  sale,  but  who 
retains  possession  and  does  not  re- 
fuse to  return  them  upon  tender  of 
amount  of  the  debt. 

°^  Farmers  Loan  &c.  Co,  v.  Toledo 
&c.  R.  Co.,  54  Fed,  759;  Stokes  v. 
Frazier,  72  111.  428 ;  Bank  of  Old  Do- 
minion V.  Dubuque  &c.  R.  Co.,  8 
Iowa  277,  74  Am.  Dec.  302;  Bryson 
V.  Rayner,  25  Md,  424,  90  Am.  Dec. 
69;  Bryan  v.  Baldwin,  52  N.  Y.  232; 
Glidden  v.  Mechanics'  Nat.  Bank,  53 


Ohio  St.  588,  42  N.  E.  995,  43  L.  R. 
A.  1?,1. 

"^  Guinzburg  v.  H.  W.  Downs  Co., 
165  Mass.  467,  43  N.  E.  195,  52  Am. 
St.  525;  Hagan  v.  Nat.  Bank,  182 
Mo,  319,  81  S,  W.  171 ;  King  v.  Texas 
Banking  &  Ins.  Co.,  58  Tex.  669. 

"■'Jones  Pledges,  §§  649,  650;  Tay- 
lor V.  Turner,  87  111.  296;  Miles  v. 
Walther,  3  Mo.  App.  96;  Foster  v. 
Berg  &  Co.,  104  Pa.  St.  324.  Where 
a  pledgee  who  foreclosed  a  mortgage 
purchased  the  property  to  prevent 
sacrifice,  under  a  power  given  in  the 
mortgage,  but  was  not  authorized  by 
the  pledge  contract  to  purchase  at 
his  own  sale,  he  Iiolds  as  the  trustee 
for  the  pledgor,  subject  to  his  right 
to  redeem.  Union  Trust  Co.  v.  Has- 
seltine,  200  Mass.  414,  86  N.  E.  Ill, 
16  Ann.  Cas.   123. 

"''  Indiana  &c.  R.  Co.  v.  McKernan, 
24  Ind.  62 ;  Garlick  v.  James,  12  Johns. 
(N.  Y.)  146,  7  Am,  Dec,  294n; 
Stearns  v.  Marsh,  4  Denio  (N.  Y.) 
227,  47  Am.  Dec.  248. 

°°  Farmers'  Nat.  Bank  v.  Venner, 
192  Mass.  531,  78  N.  E.  540,  7  Ann. 
Cas.  690.  Nor  the  fact  that  but  one 
bidder  attended.  Guinzburg  v.  H.  W. 
Downs  Co.,  165  Mass.  467,  43  N.  E. 
195,  52  Am.  St.  525. 
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only  where  there  is  an  accounting  necessary/'  or  where  there 
are  conflicting  claims  or  intervening  rights  to  the  property,"'  or 
where  the  pledgor  cannot  be  personally  notified,"*  is  the  pledgee 
entitled  to  bring  a  bill  in  equity,  and  obtain  a  decree  for  the  sale 
of  the  property. 

§  3058.  Sale  under  statute. — In  most  of  the  states  the  fore- 
closure of  a  pledge  and  its  sale  is  regulated  by  statute.  In  some 
of  these  states  any  other  method  of  sale  is  forbidden,  in  others 
sale  at  common  law,  or  under  a  special  power  given  by  contract, 
is  permitted  as  well  as  the  statutory  sale.  It  is  sufficient  to  say 
here  that  before  foreclosing  any  pledge,  the  statutes  of  the  state 
where  the  foreclosure  is  sought  should  be  examined. 

§  3059.    Sale  under  the  provisions  of  a  special  contract. — 

The  parties  may  agree  upon  the  power  of  the  pledgee  to  sell  the 
pledge  upon  default,  upon  such  conditions  as  they  see  fit,  so  long 
as  they  are  not  illegal,  or  unconscionable.  Thus  if  permitted  by 
contract  the  sale  may  be  held  privately,  demand  and  notice  may 
be  omitted,  the  pledgee  may  purchase  at  the  sale,  or  the  pledgee's 
liability  may  be  increased,^  but  a  provision  in  the  pledge  contract 
that  the  pledgee  shall  become  absolute  owner  upon  default  is  un- 
enforcible,^  this  being  perhaps  the  only  strict  limitation  upon  the 

"  Durant  v.  Einstein,  35  How.  Prac.  cured  by  a  pledge  of  collateral,  giv- 

(N.  Y.)    223,  5   Rob.    (N.   Y.)    423;  ing   the    holder    the    right    to    make 

In   re   Conyngham's   Appeal,   57   Pa.  such  use  of  the  collateral  as  he  may 

St.  474.  desire,    so    that    he    returns    to    the 

''  American    Pig   Iron   Co.   v.    Ger-  pledgor  collateral  of  the  same  amount 

man,  126  Ala.  194,  28  So.  603,  85  Am.  and  kind,  gives  him  no  right  to  sell 

St.   21;    Horner  v.    Savings   Bank,   7  and  end  the  pledgor's  rights,   before 

Conn.   478 ;    Robinson   v.    Hurley,    11  default    in    payments    on    the    note. 

Iowa  410,  79  Am.  Dec.  497n;   Boyn-  Commonwealth      v.      Atlhause,      207 

ton  V.  Payrow,  67  Maine  587;  Cleg-  Mass.  32,  93  N.  E.  202,  31  L.  R.  A. 

horn  v.  Minnesota  Title  Co.,  57  Minn.  (N.  S.)  999n. 

341,  59  N.  W.  320,  47  Am.  St.  615.  '  New  York  L.  Ins.   Co.  v.   Curry, 

•°See  cases  cited  under  note  95.  115  Ky.  180,  72  S.  W.  736,  103  Am. 

^Schouler   Bailments    (3d   ed.),   §§  St.  297.     See  Darrill    v.    Eaton,    35 

225,  249;  Farmers'  National  Bank  v.  Mich.  302.     It  was  held  in  Kentucky 

Venner,  192  Mass.  531,  78  N.  E.  540,  that   one   may  not  assign   a   paid-up 

7  Ann.  Cas.  690;  Cooper  v.  Simpson,  insurance    policy    to     the     insurance 

41  Minn.  46,  42  N.  W.  601,  4  L.  R.  company  as  collateral  for  a  loan  and 

A.   194,    16  Am.   St.  667 ;    Palmer   v.  give  it  the  right  to  forfeit  the  policy, 

Mutual  L.  Ins.  Co.,  114  Minn.  1,  130  or  cancel  it  upon  default  (Mutual  L. 

N.  W.  250.    In  re  Jeane's  Appeal,  116  Ins,  Co.  v.  Twyman,  122  Ky.  513,  92 

Pa.   St.   573,   11   Atl.   862,  2  Am.   St.  S.  W.  335,,  121  Am.  St.  471)  but  that 

624.     A    provision    in    a    note    se-  he  may  surrender  it  at  its  cash  value 
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power  of  the  parties  to  contract  that  the  sale  shall  be  carried  out 
in  any  manner  they  see  fit. 

§  3060.    Further  of  pledgee's  rights  in  case  of  default — 
Where  pledge  is  a  chose  in  action,  or  corporate  stock. — The 

rule  is  that  where  the  pledge  is  divisible,  the  pledgee  can  sell 
no  more  than  enough  to  satisfy  his  debt,  or  the  sale  may  be 
avoided  by  the  pledgor.^  It  is  also  the  pledgee's  duty  to  try  to 
realize  the  most  possible  for  the  pledgor  by  the  sale,  and  if  the 
property  would  bring  more  divided  and  sold  in  separate  parcels 
or  lots  than  if  sold  altogether,  it  is  his  duty  so  to  sell  it."*  Default 
by  the  pledgor  of  a  negotiable  instrument  does  not  authorize 
the  pledgee  to  sell  it,  in  the  absence  of  special  contract,  but  his 
remedy  is  to  hold  it  and  collect  it  as  it  becomes  due,  applying  the 
proceeds  upon  the  pledge  debt.^  As  was  said  in  a  preceding  sec- 
tion, the  pledgee  of  negotiable  instruments  is  held  to  due  dili- 
gence in  collecting  them,  and  when  they  become  due,  is  entitled 
to  maintain  an  action  upon  them,  whether  or  not  the  pledge  debt 
is  due."  He  has  no  right  to  compromise  upon  negotiable  securi- 
ties by  accepting  a  less  amount  than  is  due,  and  the  general  rule 
is  that  if  he  does  he  is  liable  to  the  pledgor  for  the  difference 
between  the  amount  accepted  and  the  face  of  the  security,^  though 
a  compromise  may  be  upheld  in  a  case  where  the  maker  is  insol- 
vent, and  it  was  for  the  best  interest  of  the  pledgor  as  well  as  the 
pledgee.'  It  has  been  held  proper  to  sell  stocks  and  bonds  on  the 

in  payment.    Crice  v.  Illinois  L.  Ins.  °  See  §  3044.  Joliet  Iron  &c.  Co.  v. 

Co.,   122  Ky.  572,  92  S.  W.  560,   121  Scioto  Fire  Brick  Co.,  82  111.  548,  25 

Am.  St.  489.  Am.   Rep.  341;   Slevin  v.   Morrow,  4 

'  Fitzgerald  v.  Blocher,  32  Ark.  742,  Ind.   425 ;    Hazard   v.   Wells,   2   Abb. 

29  Am.  Rep.  3.  N.  Cas.   (N.  Y.)   444. 

'Hale  Bailments,  p.  169;  Fitzgerald  ' Zimpleman  v.  Veeder,  98  111.  613; 

V.  Blocher,  72  Ark.  742,  29  Am.  Rep.  Union   Trust    Co.   v.   Rigdon,   93    111. 

3;  Howard  v.  Ames,  3  Mete.  (Mass.)  458;  Wood  v.  Mathews,  73  Mo.  477; 

308.  Fairbanks  v.  Sargent,  117  N.  Y.  320, 

■>  Joliet    Iron    Co.    v.    Scioto    Fire  22  N.  E.  1039,  6  L.  R.  A.  475. 

Brick   Co.,   82   111.   548,  25   Am.   Rep.  'Story  Bailments   (9th  ed),  §  214; 

341 ;  Wheeler  v.  Newbould,  16  N.  Y.  Bowman  v.  Wood,  15  Mass.  534  ;  Ex- 

392.  See  Moses  Exr.  v.  Grainger,  106  eter   Bank   v.    Gordon,  8   N.   H.   66 ; 

Tenn.  7,  58  S.  W.  1067,  S3  L.  R.  A.  Garlick  v.  James,  12  Johns.   (N.  Y.) 

857n,   and   full  note;   also  note  4  L.  146,  7  Am.  Dec.  294.     And  if  all  the 

R.    A.    587.     As   to    recovery   of    full  collateral  is  insufficient  to  satisfy  the 

amount  of  note  by  pledgee,  see  Gold  debt,  the  pledgor  cannot  complain  of 

Glen  &c.  Co.  v.  Dennis   (Colo.  App.),  a   compromise   made  by  the  pledgee. 

121    Pac.    677,    and    Slack   v.    Elkins  Zollman  v.  Jackson  Trust  &  Savings 
(Ga.  App.),  72  S.  E.  862. 
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stock  exchange  after  the  custom  of  brokers,  rather  than  by  special 
pubHc  sale."  Where  brokers,  upon  the  advancement  of  an  agreed 
amount  by  their  customers,  called  a  margin,  advance  the  re- 
mainder of  the  purchase-price,  they  are  considered  to  hold  the 
stocks  in  pledge  for  the  amount  advanced,  and  they  may  fore- 
close their  liens  according  to  the  customs,  rules  and  usages  of 
brokers  upon  reasonable  notice  to  the  customer,  and  the  allowr- 
ance  to  him  of  reasonable  time  in  which  to  pay  the  margins  de- 
manded." Custom  has  brought  about  a  certain  departure  from 
the  rules  of  law  recognized  in  other  pledges  in  the  case  of  stocks 
purchased  on  margins. 

§  3061.  Pledgor's  rights  in  case  of  default,  or  in  case  of 
pledgee's  wrong. — The  pledgor  has  the  right  to  redeem  at 
any  time  after  default  until  sale  by  the  pledgee.^^  He  has  a  right 
to  a  fair  and  impartial  sale  by  the  latter,  and  may  avoid  a  sale 
which  is  notoriously  unfair,  or  one  where  no  demand  for  pay- 
ment was  made,  or  where  he  had  no  notice  of  its  time  and 
place.  ^^  The  general  rule  is  that  he  has  no  right  to  compel  a  sale 
of  the  pledge  by  the  pledgee  after  default,  even  if  the  market 
/Should  be  falling,  for  it  is  said  that  his  rights  are  sufficiently 
guarded  by  the  privilege  of  redeeming,  or  of  selling  his  equity 
of  redemption. ^^     He  is  entitled  to  any  surplus  of  the  proceeds 

Bank,  238  111.  290,  87  N.   E.  297,  32        "Van    Zile    Bailments     (2d    ed.), 

L.  R.  A.   (N.  S.)  8S8n.  §  323;   Milliken  v.  Dehon,  27  N.  Y. 

"Denton   v.    Jackson,    106   111.   433;  364,  revg.  23  N.  Y.  Super.  Ct.  325. 
Worthington  v.  Tormey,  34  Md.  182;        "^Hamilton  v.  State  Bank,  22  Iowa 

Gruman  v.  Smith,  81  N.  Y.  25.  306;  Galigher  v.  Jones,  129  U.  S.  193, 

"See   cases   cited   in  note  9;   Van  9  Sup.   Ct.  335,  32  L.  ed.  658.     See 

Zile   Bailments    (2d   ed.),    §§   320-22;  cases  cited  in  notes  89  and  90.     Vol- 

note  74  Am.    St.   471-4.     But   if   the  untary    and    unconditional    surrender 

broker  sells  the  stock  without  notice  of  the  pledged  property  to  the  pledg- 

to  the  customer  of  the  time  and  place  or   usually   operates   as   a   waiver   or 

of  the  sale,  it  is  a  conversion.     Con-  loss  of  the  pledge.  First  Nat.  Bank  v. 

tent  V.  Banner,  184  N.  Y.  121,  6  Am.  Bradshaw  (Nebr.),  135  N.  W.  830,  39 

&    Eng.    Ann.    Cas.    106;    Gillett    v.  L.  R.  A.   (N.  S.)  887  and  note. 
Whiting,    120    N.    Y.   402,   24   N.    E.        "  This  applies  where  the  pledgee  of 

790;   Baker  v.  Drake,  66  N.  Y.  518,  corporate  stock  allowed  it  to  depre- 

23  Am.  Rep.  80.    A  broker  who  car-  date  in  value.    Jones  Pledges,  §  606n ; 

ries   stock   on   a   margin    for   a   cus-  Lake   v.    Little   Rock   Trust    Co.,    11 

tomer  may  pledge  it  for  his  own  pur-  Ark.   53,  90   S.   W.   847,   3   L.  R.   A. 

poses  to  the  extent  of  the  amount  of  (N.  S.)  1199  and  note,  7  Am.  &  Eng. 

his    advances.      Clark    v.    Baillie,    45  Ann.   Cas.   394;    Rozet  v.   McClellan 

Can.  Sup.  Ct.  SO,  Ann.  Cas.  1912B.  548  48  111.  345,  95  Am.  Dec.  551 ;  Taggard 

and  note.  v.  Curtenius,  15  Wend.   (N.  Y.)   155, 

but  see  cases  cited  in  note  66,  §  3031.' 
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of  the  sale  of  the  pledge,  after  the  pledge  debt  is  satisfied."  The 
pledgor  may  waive  any  irregularity  in  the  sale  or  other  proceed- 
ings of  the  pledgee.^'  If  the  bailee  has  been  guilty  of  a  misuse 
of  the  property,  or  of  some  act  which  would  terminate  the  lien, 
the  pledgor  has  a  right  of  action  for  conversion." 

§  3062.  Rights  of  purchaser  at  pledgee's  sale, — The  gen- 
eral rule  is  that  a  legal  sale  after  default  by  the  pledgee  divests 
the  title  of  the  pledgor,  and  puts  in  the  purchaser  a  good  and 
valid  title  to  the  property  pledged,  for  the  pledgee  sells  not  only 
his  own  interest,  but  all  the  right  of  the  pledgor,  which  he  could 
have  given  him  power  to  sell  at  the  time  the  pledge  contract  was 
made.^^  As  we  have  seen,  the  pledgee  before  default  can  assign 
only  his  own  interest,  subject  to  the  rights  of  the  pledgor  under  the 
pledge  contract,  and  the  purchaser  from  the  pledgee  before  the 
pledgor's  default  gets  the  same  right  as  the  pledgee  held."  And 
if  the  sale  after  default  was  not  made  in  accordance  with  law,  it 
is  held  that  the  purchaser  takes  the  pledgee's  right,  and  the 
pledgor  may  not  recover  without  paying  to  him  the  debt.^" 

"  See  cases  cited  in  note  94.   White  "  Halliday  v.  Stewart  County  Bank, 

River  Sav.  Bank  v.  Capital  Sav.  Bank,  112  Ga.  461;  Rozet  v.  McClellan,  48 

n  Vt.  123    59  Atl,  197,  107  Am.  St.  111.  34S,  95  Am.  Dec.  551;   Potter  v. 

754 ;  note  83  Am.  St.  392.  Thompson,  10  R.  I.  1. 

^  Hill   V.    Finigan,   Tl   Cal.   267,   19  "  See  cases  cited  under  §  3045. 

Pac   494    11  Am    St.  279.  "Brittan  v.  Oakland  Bank  of  Sav- 

"  See  cases    cited    under    §    3046.  ings,  124  Cal.  282,  57  Pac.  84,  71  Am. 

Feiee  v.  Burt,  118  Mich.  243,  74  Am.  St.  58;  McNeil  v.  Tenth  Nat.  Bank, 

St   390.  46  N.  Y.  325,  7  Am.  Rep.  341. 
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CONTRACTS    OF    HIRING. 

§  3070.  Contracts  of  hiring.  §  3077.  Third  persons  and  subusers. 

3071.  Contracts  of  hiring  the  use  of       3078.  Assignabihty  of  bailee's  rights. 

a  thing.  3079.  Special   classes   of   hiring  the 

3072.  Creation  of  the  relation.  use    of    a    thing — Property 

3073.  Bailor's    duties    and    rights —  for  exhibition. 

Warranty  of  title  and  dis-       3080.  Special      classes — Storekeeper 
closure  of  defects.  or     bath-house     keeper     as 

3074.  Bailee's    right    to    possession  hired  bailee  of  personal  be- 

and  use.  longings     of     customer     or 

3075.  Care  demanded  of  hirer — Ex-  patron. 

penses.  3081.  Termination  of  the  contract  of 

3076.  Bailee's     misuse   and    conver-  hiring — RedeHvery  and  rec- 

sion.  ompense. 

§  3070.  Contracts  of  hiring. — In  our  general  classification 
of  contracts  of  hiring  as  one  of  the  kinds  of  bailments  for  mutual 
benefit,  four  subclasses  were  recognized;  namely,  the  hiring  of 
the  use  of  a  thing;  the  hiring  of  services  about  a  thing;  the  hir- 
ing of  the  custody  of  a  thing;  and  the  hiring  of  the  carriage  of 
a  thing.  The  general  principles  of  bailments  apply  fully  to  such 
contracts,  and  the  distinguishing  feature  is  that  the  bailment  is 
for  mutual  benefit,  and  the  bailee  is  held  only  to  ordinary  care  of 
the  article  bailed.  This  statement  must  be  qualified,  however,  as  to 
the  liability  of  common  carriers  and  innkeepers,  whose  bailment  is 
a  bailment  of  hiring,  and  of  mutual  benefit,  and  who  are  yet,  for 
reasons  of  public  policy,  held  to  a  more  than  ordinary  degree  of 
care  for  the  thing  bailed.  Their  obligations  will  be  treated  sepa- 
rately. The  other  contracts  of  hiring  afford  perhaps  the  best 
example  of  the  pure  bailment,  and  the  most  of  the  examples  cited 
to  illustrate  the  general  principles  of  the  law  of  bailments  were 
taken  from  contracts  of  hiring.  Bailments  for  hire  as  a  rule 
rest  upon  contract,  but  there  are  a  few  quasi  bailments  for  hire, 
which  arise  by  operation  of  law,  as  where  property  comes  into  the 
possession  of  captors,  revenue  officers,  prize  agents,  officers  of 
courts,  or  salvors,  all  of  whom  are  considered  depositaries  for 
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hire.^  Contracts  of  hiring  are  the  locatio-conductio  bailments 
of  the  civil  law,  and  a  letting  of  a  thing  by  one  party,  and  a  hir- 
ing of  it  by  the  other,  are  elements  present  in  all  bailments  of  this 
class. 

§  3071.  Contracts  of  hiring  the  use  of  a  thing. — The  let- 
ting for  a  recompense  of  a  chattel  to  be  used  by  the  hirer  is  the 
locatio  rei  of  the  Roman  law.  Any  chattel  which  will  not  be 
consumed  in  the  use  may  be  hired.  The  compensation  for  the 
hiring  is  made  to  the  bailee,  and,  though  usually  money,  may  be 
goods,  services  or  any  benefit,  and  in  some  cases  the  benefit  is 
very  indirect.  The  legal  presumption  is  that  the  use  of  another's 
chattel  is  for  some  reward  to  be  returned  to  him.^  The  locatio 
rei  bailment  differs  from  the  commodate  only  in  the  element  of 
compensation  to  the  bailee,  who  thus  becomes  a  letter  instead  of 
a  lender,  and  in  regard  to  many  of  the  rights  of  the  parties,  espe- 
cially as  to  conversion  by  the  bailee,  the  rules  are  substantially 
the  same.  Common  instances  of  this  class  of  bailments  are  the 
hiring  of  a  horse  by  a  teamster  or  farmer,  the  hiring  of  a  horse 
and  carriage  from  a  livery  stable,  or  the  hiring  of  a  piece  of  ma- 
chinery. It  is  held  that  one  who  leases  moving-picture  films  for 
use  is  a  bailee  and  bound  to  use  only  ordinary  care  for  their 
preservation.^  Exceptional  instances  of  this  class  of  bailment  are 
the  receiving  of  property  for  exhibition,  which  is  held  to  be  a  bail- 
ment for  hire,  and  the  care  of  the  effects  of  the  customers  of 
clothing  merchants,  as  an  incident  of  a  business  conducted  for 
profit.* 

^Captors,     Story     Bailments     (9th  ments    (9th    ed.),     §     622;     Schiller, 

ed.),   §  614;  The  Betsey,  1   W.  Rob.  Cargo  Ex.,  2  Prob.  Div.  145;  Schou- 

Adm.   93;   The   Anne,   3   Wheat.    (U.  ler   Bailments    (3d   ed.),    §   94. 

S.)    435,  4  L.   ed.  428;   The  George,  '  Goddard  Bailments,  §  112.  Where 

1   Mason    (U.    S.)    24;    revenue   oifi-  one  delivered  a  horse  to  another,  who 

cars,  Burke  v.  Trevitt,   1   Mason    ( U.  was   to  break  her  to  work,   and  pay 

S.)  96;  prize  agents,  Story  Bailments  no  compensation  for  her  services,  the 

(9th   ed.),   §   619;   The  Rendsberg,  6  court  held  that  the  bailment  was  one 

C.  Rob.  Adm.  142;  officers  of  courts,  of  hire,  the  bailor's  compensation  for 

Story   Bailments    (9th   ed.),    §§    124-  the  use  of  the  horse  being  the  benefit 

135,  620,  621 ;   Burke  v.  Kimball,   106  of  having  the  horse  broken,  and  the 

Mass.     115;     Trotter     v.     White,     26  bailee    receiving    the    benefit    of    the 

Miss.  88;   Cross  v.  Brown,  41  N.  H.  use  of  the  horse.    Francis  v.  Shrader, 

283;    Brownin-    v.    Hanford,    5    Hill  67   111.   272, 

(N.  Y.)  588,  40  Am.  Dec.  369;  Burke  "Miller  v.  INIiloslowsky  (Iowa),  133 

V.  Trevitt,  1  Mason   (U.  S.)  96,  Fed.  N.  W.  357. 

Cas.    No.   2163;   salvors.   Story   Bail-  "See  §§  3079,  3080,  infra. 
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§  3072.  Creation  of  the  relation. — This  relation  is  one  of 
contract,  arising  from  an  express  or  implied  contract,  and  of 
course  the  general  rules  of  contracts  apply  as  to  the  sufficiency  of 
the  consideration,  the  capacity  of  the  parties,  and  the  avoidance 
of  a  contract  entered  into  through  fraud  or  duress.  Since  the 
contract  is  of  mutual  benefit,  either  party  may  compel  the  other 
to  perform  his  part,  or  respond  in  damages.  The  contract  is 
merely  executory  until  delivery  by  the  bailor  to  the  bailee  and 
acceptance  by  the  latter,  wrhen  the  bailment  relationship  com- 
mences.' Ordinarily,  the  rights  of  the  parties  are  determined  by 
the  contract  entered  into,  for  any  express  contract,  not  contrary 
to  public  policy  or  law,  will  be  enforced,  and  the  parties  may 
agree  to  any  limitations  within  these  restrictions  as  to  the  time, 
place  and  manner  of  the  use  of  the  chattel,  and  the  bailee  may 
contract  to  insure  its  safe  return." 

§  3073.  Bailor's  duties  and  rights — Warranty  of  title,  and 
disclosure  of  defects. — The  bailor  is  a  warrantor  that  he  has 
such  a  possessory  right  to  the  chattel  let  as  to  enable  the  bailee 
to  carry  out  the  purposes  of  the  bailment.^  Within  this  qualifica- 
tion it  is  not  necessary  that  he  should  be  the  owner  or  have  abso- 
lute title,  but  if  the  bailee  is  prevented  from  carrying  out  the  pur- 
poses of  the  contract,  and  is  deprived  of  the  contemplated  use  of 
the  thing  because  of  the  intervention  of  a  title  superior  to  the 
bailor's,  he  may  bring  an  action  for  the  loss  caused  by  such  fail- 
ure of  title.^  The  bailor  warrants  that,  so  far  as  he  knows,  or  in 
the  exercise  of  ordinary  care  could  know,  the  chattel  is  fit  for  the 
purpose  of  the  bailment,  and  that  its  use  for  such  purposes  will 
not  be  dangerous,  if  ordinary  care  is  exercised.  He  must  notify 
the  bailee  of  defects  in  the  article  bailed,  but  is  not  liable  for  in- 

"Van   Zile   Bailments    (2d   ed.).    §  ty  his  failure  to  perform  his  part  of 

120.     In  an  interesting  case  recently  the     contract.       Browning     v.     Fies 

decided,  it  was  held  that  the  livery  (Ala.),  58  So.  931. 

stable  keeper  who  contracted  to  fur-  °See  Hale  Bailments   (1896),  §  41, 

nish  a  carriage  and  team  to  carry  a  p.  185. 

wedding  party  from  the  bridegroom's  '  Schouler  Bailments  (3d  ed.),  § 
residence  to  the  church,  and  who  151;  Story  Bailments  (9th  ed.),  §§ 
failed  to  appear  at  the  time,  was  383,  387;  Van  Zile  Bailments  (2d  ed.), 
liable  in  breach  of  contract  for  the  §  121;  Hale  Bailments,  p.  199;  God- 
annoyance,  inconvenience,  mental  dard  Bailments,  §  113. 
harassment   and   mental   pain   caused  *See  citations  in  note  7. 
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juries  caused  by  defects  of  which  he  did  not  know,  and  could  not 
know  in  the  exercise  of  reasonable  diligence,"  and  is  only  liable 
for  negligence.  So  if  the  defect  is  latent,  and  could  not  have 
been  discovered  by  careful  examination,  the  bailor  cannot  be 
held,^"  and  if  the  bailee  had  actual  notice  of  the  defect,  the  bailor 
is  not  liable  for  his  injuries  obtained  after  such  notice."  The 
degree  of  diligence  to  be  exercised  depends  upon  the  circum- 
stances, and  where  the  use  contemplated  might  endanger  the 
safety  or  life  of  others,  the  letter  is  held  to  a  high  degree  of  dili- 
gence, and  the  most  watchful  care,  as  in  the  case  of  livery  stable 
keepers,  who  make  a  business  of  letting  horses  and  carriages. 
So,  "a  liveryman  is  bound  to  exercise  the  care  of  a  reasonably 
prudent  man  to  furnish  a  horse  or  carriage  that  is  fit  and  suitable 
for  the  purpose  contemplated  in  the  hiring,"^^  and  if  a  liveryman 
lets  a  horse  which  he  knows,  or  in  the  exercise  of  reasonable  care 
could  have  known,  to  be  dangerous  and  unsuitable  for  the  service 
for  which  it  is  required,  he  is  liable  for  injuries  caused  by  its 
vicious  propensities.^^ 

§  3074.  Bailee's  right  to  possession  and  use. — As  in  all 
bailments,  the  bailee  has  the  right  of  possession  pending  the  ac- 
complishment of  the  bailment  purpose.  Since  in  this  case  that 
purpose  is  the  use  of  the  chattel  bailed,  the  bailee  has  the  right 
to  the  exclusive  use  and  control  of  the  thing  for  the  purpose  for 
which  it  was  hired,  as  against  all  the  world,  including  the  letter,^* 

'Higman  v.  Caraody,  112  Ala.  267,  1S4,  73  Atl.  324,  25  L.  R.  A.  (N.  S.) 

20  So.  480,  57  Am.  St.  33;  Leach  v.  372,   132  Am.   St.  770.    See  Payne  v. 

French,  69  Maine  389,  31   Am.   Rep.  Halstead,  44  111.   App.  97;    Nisbet  v. 

296;  Moriarty  v.  Porter,  22  Misc.  (N.  Wells,  25  Ky.  L.  511,  76  S.  AV,   120; 

Y.)   536,  49  N.  Y.  S.   1107;  Harring-  Lynch  v.  Richardson,   163  Mass.   160, 

ton  V.  Snyder,  3  Barb.   (N.  Y.)   380;  39  N.  E.  801,  47  Am.  St.  444;  Cope- 

Kissam  v.  Jones,  56  Hun  (N.  Y.)  432,  land  v.  Draper,  157  Mass.  558,  32  N. 

31  N.  Y.  St.  198,  10  N.  Y.  S.  94.  See  E.  944,  19  L.  R.  A.  283,  34  Am.  St. 

cases    cited   in   notes    10,    11,   12,    13.  314;    McGregor    v.    Gill,    114    Tenn. 

Baker    &    Lockwood    Mfg.    Co.    v.  521,  86  S.  W.  318,  108  Am.  St.  919; 

Clavton.   40   Tex.    Civ.   App.   586,   90  Huntoon   v.    Trumbull,    12   Fed.   844, 

S.  \y.  519,  2  McCrary  (U.  S.)  314. 

"Van   Zile   Bailments    (2d   ed.),    §  "^  See  cases  cited  in  note  12. 

123;    Home    v.    Meakin,    115    Mass.  "  Story  Bailments  (9th  ed.),  §  395; 

326;  Hadlev  v.  Cross,  34  Vt.  586,  80  Van  Zile  Bailments   (2d  ed.)     §  122; 

Am.  Dec.  699.  Goddard   Bailments,   §    115;    McCon- 

"^  Cutter  V.  Hamlen,  147  Mass.  471,  nell    v.    ]\Iaxwe!l,    3    Blackf      (Ind ) 

18  N.  E.  397,  1  L.  R.  A.  429;  God-  419,   26   Am.    Dec.    428;    Banfield    v 

dard  Bailments,  §  113.  Whipple,    10    Allen    (Mass.)    27,    87 

"Conn    V.     Hunsberger,    224     Pa.  Am.    Dec.    618;    Woodman    v.    Hub- 
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or  an  attaching  creditor  of  the  letter,"  and  this  right  is  not  lost 
by  redelivery  to  the  owner  for  a  temporary  purpose/"  The 
bailee's  right  to  use  extends  only  to  the  purpose  for  which  it  was 
hired,  and  not  to  any  other.  The  extent  of  his  right  is  conse- 
quently mainly  dependent  upon  the  agreement  between  the  par- 
ties, and  he  is  held  to  good  faith  in  carrying  out  this  agreement. 

§  3075.  Care  demanded  of  hirer — Expenses. — The  bailee  is 
held  to  ordinary  diHgence  in  the  care  of  the  chattel,  and  lack  of 
such  diligence  will  be  negHgence  for  which  he  is  liable."  What  is 
ordinary  diligence  depends  of  course  upon  the  character  of  the 
thing  and  the  circumstances.  The  majority  of  the  cases  brought 
upon  contracts  for  the  hiring  of  the  use  of  a  thing  are  those  in 
which  a  horse  has  been  hired,  and  this  subject  affords  the  best 
illustration  of  the  care  to  which  the  bailee  is  held.  It  was  said 
by  Mr.  Schouler,^*  "Unless  the  bailee  took  the  animal  for  too 
short  a  time,  or  under  a  special  arrangement  whereby  the  bailor 
was  to  look  after  his  own  property,  he  ought  to  provide  the  crea- 
ture regularly  with  proper  food  and  drink,^*  afford  due  shelter 
and  repose,  and,  in  general,  take  reasonable  heed  that  the  animal, 
while  resting,  is  so  fastened  up  that  it  may  not  readily  run  away 
or  be  stolen.^"  While  putting  the  horse  to  active  use  he  should 
not  harness  carelessly,   overload,^^  overdrive,^^  be  heedless  of 

bard,  2S  N.  H.  67,  57  Am.  Dec.  310;  Nat.  Bank,  119  N.  Y.  263,  23  N.  E. 

Beach  v.  Raritan  &c.   R.   Co.,  2>1  N.  875;  Collins  v.  Bennett,  46  N.  Y.  490; 

Y.    457;    Cobb    v.    Wallace,    5    Cold.  Millon  v.  Salisbury,  13  Johns.  (N.  Y.) 

(Tenn.)     539,     98     Am.     Dec.    435;  211;  Clark  v.  United  States,  95  U.  S. 

Hickok  V.  Buck,  22  Vt.  149.  539,  24  L.  ed.  518,  13  Ct.  CI.  (U.  S.) 

"Hartford   v.    Jackson,    11    N.   H.  519;  Gleason  v.  Beers'  Estate,  59  Vt. 

145;   Smith  v.   Niles,  20  Vt.  315,  49  581,    10   Atl.    86,   59   Am.    Rep.   757; 

Am.  Dec.  782.  Baker  &  Lockwood  Mfg.  Co.  v.  Clay- 

"  Roberts  v.  Wyatt,  2  Taunt.  268.  ton,  46  Tex.   Civ.  App.   384,   103   S. 

"Story    Bailments     (9th    ed.),    §§  W.  197. 

398,    399;    Schouler    Bailments     (3d  "Schouler      Bailments      Including 

ed.),  §  134;  Higman  v.  Camody,  112  Carriers  (1905),  §  112. 

Ala.  267,  20  So.  480,  57  Am.  St.  ZZ;  "Handford  v.  Palmer,  2  Brod.  & 

Bradley    v.    Cunningham,    61    Conn.  Bing.    359;    Eastman    v.    Sanborn,    3 

485,   23   Atl.  932,    15   L.   R.   A.   679;  Allen   (Mass.)  594,  81  Am.  Dec.  bll. 

Evans  v.  Nail,  1  Ga.  App.  42,  57  S.  ™  Jackson  v.  Robinson,  18  B.  Mon. 

E.  1020;  Union  Stock  Yards  &  Tran-  (Ky.)  1. 

sit   Co,   V.   Mallory  &c.    Co.,   157   111.  '"  Harrington    v.    Snyder,    3    Barb. 
554,  41  N.  E.  888;  Duffy  v.  Howard,  (N.  Y.)   380;   McNeill  v.  Brooks,   1 
n    Ind.    182;    Chamberlin    v.    Cobb,  Yerg.   (Tenn.)   773. 
32  Iowa  161 ;  Taussig  v.  Schields,  26  ^  Overdriving  and  overheating,  Ed- 
Mo.  App.  318;  Ouderkirk  v.  Central  wards    v.    Carr,    13    Gray    (Mass.) 
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what  he  perceives  to  be  the  creature's  frailties,  nor  fail  to  supply, 
prudently,  wants  essential  to  its  health  and  good  condition.  If 
disease  or  bruise  be  discovered  during  the  bailee's  term,  he  should 
be  discreet  in  its  treatment,  and  in  extremity  call  in  some  farrier 
or  expert  ;^^  or  else,  informing  his  bailor  promptly,  throw  the 
responsibility,  as  he  may  generally  do,  upon  the  owner.  He 
should  not  take  dangerous  risks  of  travel.^*  During  his  whole 
term  of  use  the  bailee  ought  to  act  honorably,  humanely,  and 
with  such  reasonable  regard  for  preserving  the  animal's  value 
unimpaired  as  from  prudent  men  might  be  expected."  So  when 
the  bailee  has  fairly  followed  the  terms  of  his  engagement,  and 
has  used  proper  diligence,  the  bailor  must  bear  all  loss  occasioned 
to  the  animal  in  the  course  of  its  use.^°  And  if  he  is  ordinarily 
prudent  and  careful,  the  bailee  is  not  liable  for  injuries  caused  by 
the  horse's  nervous  or  vicious  nature.""  If  the  letter  knows  that 
the  hirer  is  physically  or  mentally  incapable  of  giving  proper 
care,  as  a  young  child,  or  an  imbecile  or  cripple,  he  cannot  hold 
him  to  the  same  degree  of  care  as  a  normal  person."  But  since 
in  this  class  of  cases,  personal  use  by  the  hirer  is  not  ahvays  con- 
templated, it  is  held  that  the  bailor  may  rely  upon  the  bailee's 
pecuniary  responsibility  to  make  good  any  injury  which  might 
occur. ^*  A  hirer  who  knows  that  the  thing  hired  is  liable  to  de- 
terioration or  injury  must  exercise  commensurate  diligence. ^° 
Inevitable  accident  or  superior  force  excuses  the  bailee  from  lia- 
bility for  loss,""  or  natural  deterioration  or  wear  and  tear  incident 

234;  Buis  v.  Cook,  60  Mo.  391 ;  Went-  P.  R.  Co.,  45  Minn.  85,  47  N.  W.  459; 

worth    V.    McDuffie,    48    N.    H.    302;  Stacy   v.    Knickerbocker    Ice   Co.,   84 

Rowland    v.    Jones,    73    N.    Car.    52 ;  Wis.  614,  54  N.  W.  1091, 

Ray   V.   Tubbs,   50   Vt.   688,   28   Am.  "  Schouler     Bailments      (3d     ed.), 

Rep,  519.  §  138. 

'"Story  Bailments  (9th  ed.),  §  405;  ""  Schouler     Bailments      (3d     ed.), 

Bray  v.   Mayne,   1   Gow.   1 ;  Deane  v.  §    138 ;    Mooers    v.    Larry,    IS    Gray 

Keate,  3  Camp.  4;  Vaughan  v.  Web-  (Mass,)  451, 

ster,  5  Harr,   (Del,)   256;  Thompson  '°  Beale  v.  South  Devon  R,  Co.,  12 

V.    Harlow,    31    Ga.    348;'  Graves    v.  W.  R.  1115;  Wilson  v.  Brett,  11   M. 

Moses,  13  Minn,  335,  &  W,  113, 

"Such  as  trying  to  ford  a  swollen  ™Watkins  v.  Roberts,  28  Ind,   167; 

stream.     United    Tei,    Co.    v.    Cleve-  Field  v,  Brackett,  56  Maine  121 ;  Mc- 

land,  44  Kans,  167,  Evers  v.  The  Sangamon,  Z2  ?\Io.  187 ; 

=' Francis   v.    Shrader,   67   111.   272;  Hyland   v.    Paul,    33    Barb.    (N,    Y,) 

Buis  V,  Cook,  60  Mo,  391 ;  Harring-  241 ;     Reeves    v.     The     Constitution, 

ton  V,  Snyder,  3  Barb,   (N,  Y.)   380;  Gilp,  (U,  S,)  579,  Fed  Cas,  11659, 
Carrier  v,  Dorrance,  19  S,  Car,  30, 

™  Armstrong  v,  Chicago,  M.  &  St. 
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to  the  use  of  the  thing,'^  the  sickness  and  death,  or  the  escape,  of 
a  hired  animal,'^  or  loss  by  robbery  or  theft,^^  unless  the  bailee's 
negligence  has  exposed  the  property  to  injury,  or  contributed 
thereto.'* 

It  seems  that  the  proper  rule  in  regard  to  expenses  is  that  the 
bailee  is  liable  for  the  ordinary  and  incidental  expenses  of  caring 
for  the  property,''*  such  as  providing  suitable  food  for  horses,'" 
and  that  the  bailor  is  liable  for  unforeseen  extraordinary  expense 
incurred  in  preserving  the  property  from  loss  from  unexpected 
causes  for  which  the  hirer  was  not  at  fault,  or  which  permanently 
enhance  its  value.''  Under  the  civil  law  the  letter  must  put  the 
chattel  in  proper  condition  for  use,  and  keep  it  so,  but  the  text- 
writers  do  not  consider  this  the  rule  at  common  law." 

§  3076.  Bailee's  misuse  and  conversion. — If  the  bailee  in 
any  way  uses  the  property  for  any  other  purpose  than  that  per- 
mitted by  the  contract  of  bailment,  he  is,  of  course,  liable  in 
breach  of  contract  for  any  damages  thus  caused.  But  the  early 
cases  hold  that  any  intentional  deviation  in  use  from  the  agreed 
purpose  is  a  conversion,  and  that  the  bailee  thenceforward  be- 
comes absolutely  liable  for  any  loss  or  injury  to  the  property. 
This  rule  has  been  frequently  applied  in  cases  where  a  horse  was 
killed  or  injured  when  driven  or  ridden  to  a  place  not  provided 
for  in  the  contract  of  hire,"  and  the  bailee  held  liable  for  con- 

^  Francis   v.   Shrader,  67   111.  272;  Mo.  391;  Wentworth  v.  McDuffie,  48 

Buis  V.  Cook,  60  Mo.  391 ;  Millon  v.  N.  H.  402.    The  bailee  of  a  horse  and 

Salisbury,    13    Johns    (N.    Y.)    211 ;  wagon  for  hire  is  liable  for  the  value 

Harrington   v.   Snyder,  3   Barb.    (N.  if  they  were  stolen  and  he  did  not  use 

Y.)  380;  Reeves  v.  The  Constitution,  reasonable  care  to  keep  watch  over 

Gilp.    (U.    S.)    579,    Fed.    Cas.    No.  the  property.     Kleiner  v.   Cohn,   132 

116S9.  N.  Y.  S.  779. 

='Watkins  v.  Roberts,  28  Ind.  167.  ''Schouler   Bailments    (3d   ed.),    § 

But  the  hirer  of  a  horse  which  dies  152;  Hale  Bailments,  p.  201. 

from   a   disease   contracted   while   at  '°  Handford  v.   Palmer,  2  Brod.  & 

the  work  for  which  it  was  hired  and  Bing.  359,  5  Moore  74. 

while  under  his  exclusive  protection  "  Schouler   Bailments    (3d   ed.),    § 

has  the  burden  of  proving  that  such  152;    Story    Bailments    (9th    ed.),    § 

death  was  not  caused  by  his  negli-  392;  Reading  v.  Menham,   1  Moo.  & 

gence.     Selesky  v.  Vollmer,  107  App.  Rob.  234;  Leach  v.  French,  69  Maine 

Div.  (N.  Y.)  300,  95  N.  Y.  S.  130.  389,  31  Am.  Rep.  296;  Harrington  v. 

■^  Story  Bailments  (9th  ed.),  §  412;  Snyder,  3  Barb.   (N.  Y.)  380;  Jones 

Campbell  v.  Klein,  101  N.  Y.  S.  577.  v.  Morgan,  90  N.  Y.  4,  43  Am.  Rep. 

'"Schouler    Bailments    (3d    ed.),  §  131. 

134;    Eastman   v.    Sanborn,    3    Allen  °°Schouler   Bailments    (3d   ed.),    § 

(Mass.)    594;    Edwards   v.    Carr,    13  152;  Hale  Bailments,  p.  201. 

Gray  (Mass.)  234;  Buis  v.  Cook,  60  ""Malone  v.  Robinson,  77  Ga.  719; 
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version  if  he  rides  or  drives  a  horse  beyond  the  agreed  place,  or 
farther  than  the  agreed  distance/"  or  keeps  him  longer  than  the 
agreed  time/^  or  hires  him  for  one  purpose  or  to  do  one  kind  of 
work,  and  uses  him  to  do  another  kind  of  work/^  The  tendency 
of  the  later  cases  and  text-writers  has  been  to  relax  the  rule  some- 
what, Judge  Story  suggesting  that  the  bailee  should  not  be  held 
liable  for  conversion  if  the  violation  of  duty  or  of  contract  did 
oot  conduce  to  the  loss,  and  following  this  line,  it  has  been  held 
that  merely  taking  slaves  to  work  in  another  county  from  that 
specified  is  not  ipso  facto  a  conversion  where  the  loss  was  not 
occasioned  by  such  act,  and  there  was  no  intention  to  do  any- 
thing inconsistent  with  the  owner's  right,*^  and  that  merely  driv- 
ing a  team  beyond  the  agreed  place,  without  more,  is  not  a  con- 
version.** Other  cases  have  held  that  where  the  injury  was  not 
received  while  the  horse  was  being  used  without  the  limits  of 
the  hiring,  and  was  not  caused  by  such  use,  there  is  no  conver- 
sion.*° 

The  true  test  of  a  conversion  is  "in  an  illegal  control  of 
the  thing  converted,  inconsistent  with  the  plaintiff's  right  of 
property."*'  And  as  Mr.  Schouler  says,  "The  leaven  of  com- 
mon sense,  which  keeps  our  law  in  constant  ferment,  is  here  at 

Homer  v.  Thwing,  3   Pick.    (Mass.)  45   Mo.  App.  332;   DeVoin  v.   Mich- 

492;  Hall  v.  Corcoran,  107  Mass.  251,  igan  Lumber  Co.,  64  Wis.  616,  25  N. 

9  Am.  Rep.  30;   Martin  v.  Cuthbert-  W.  552,  54  Am.  Rep.  649.    One  who 

son,    64    N.    Car.   328;    Broussard   v.  hires  horses  to  draw  castings  along  a 

Sells-FIoto     Show     Co.     (Tex.     Civ.  public  road  does  not  convert  a  team 

App.),   128   S.   W.  439.     See   Palmer  by  unhitching  it  from  the  wagon  in 

V.   Mayo,   80  Conn.  353,  68  Atl.   369,  which  it  is  working,  and  hitching  it 

125  Am.  St.  123,  15  L.  R.  A.  (N.  S.)  to  one  of  his  own  which  is   stalled 

428,  12  Am.  &  Eng.  Ann.  Cas.  691.  on   the   road,   to   assist   in   getting   it 

*"  Welch  V.  Mohr,  93  Cal.  371;  Mur-  out.     Weller  v.  Camp,   169  Ala.  275, 

phy  V.   Kaufman,  20   La.   Ann.   559;  52    So.    929,    28   L.    R.    A.    (N.    S.) 

Morton    v.    Gloster,    46    Maine    520;  1106n. 

Perham    v.    Coney,    117    Mass.    102;        "Harvey  v.  Epes,   12  Grat.    (Va.) 

Fisher   v.   Kyle,   27   Mich.   454;   Dis-  153. 

brow   V.    Tenbroeck,   4   E.   D.    Smith        "Doolittle  v.   Shaw,  92   Iowa   348, 

(N.  Y.)   397.     See  Carney  v.  Rease,  60  N.  W.  621,  26  L.  R.  A.  366  and 

60  W.  Va.  676,  55  S.  E.  729.  note,    54    Am.    St.    562;    Carney    v. 

"Stewart  v.  Davis,  31  Ark.  518;  Rease,  60  W.  Va.  676,  55  S.  E.  729. 
Whalen   v.    New   York   &c.    Electric        "^  Farkas  v.  Powell,  86  Ga.  800,  13 

Co.,   63   App.   Div.    (N.   Y.)    615,   71  S.  E.  200,  12  L.  R.  A.  397;   Rankin 

N.  Y.  S.  593 ;  Martin  v.  Cuthbertson,  v.  Shephardson,  89  111.  445 ;  Lovejoy 

64  N.  Car.  328.  v.   Jones,  30  N.  H.   164;  Johnson  v. 

"  Cartlidge  v.   Sloan,   124  Ala.  596,  Miller,  16  Ohio  431. 
26  So.  918 ;  Ledbetter  v.  Thomas,  130        "  Woodman  v.  Hubbard,  25  N.  H. 

Ala.  299,  30  So.  342;  Fox  v.  Young,  67. 
22   Mo.   App.   386;    Kellar  v.   Garth, 
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work,  recalling  the  injustice  of  visiting  blameworthy  and  blame- 
less deviation  with  the  same  penalties  of  absolute  or  insurance 
accountability.  One  hires  a  horse  for  a  given  journey,  but  unex-> 
pectedly  encounters  a  friend,  and  turns  off  to  visit  him,  using, 
all  the  while,  a  prudent  care  of  the  animal ;  or  he  finds  obstruc- 
tions in  the  road,  and  changes  the  point  of  destination  to  another 
which  must  have  equally  suited  his  bailor,  or  he  misses  his  way. 
Such  instances  are  matters  of  every-day  occurrence.  And  how 
few  who  hire  a  carriage  and  drive  carefully  believe  themselves 
tied  down  to  a  literal  performance,  irrespective  of  all  emergencies 
which  may  possibly  occur  too  far  off  for  consulting  the  bailor. 
How  few  imagine  that,  for  a  little  longer  or  a  little  different 
ride,  they  incur  an  extra  risk,  beyond  that  of  paying,  possibly, 
an  extra  hire.  *  *  *  [A  serviceable  defense]  lies  in  a  just 
and  reasonable  interpretation  of  the  bailment  undertaking  itself, 
which,  if  pursued  with  ordinary  prudence,  under  all  the  circum- 
stances,  ought  not  to  be  too  literally  construed  against  a  bailee 
who  may  have  found  himself  in  some  unforeseen  emergency, 
and,  while  far  from  the  bailor,  obliged  to  act  upon  his  own  judg- 
ment. For  one  who  hires  may  be  presumed  to  have  much  lati- 
tude, as  to  time  and  methods  of  enjoyment ;  and  local  usage  and 
the  good  sense  of  the  contract  should  interpret  favorably,  where 
restrictive  use  was  not  clearly  specified.  If  hiring  be  general, 
any  prudent  use  of  the  thing  is  permissible;  and  even  if  it  be 
particular,  terms  not  fairly  meant  for  exclusion  need  not  warp 
the  hirer's  discretion,  if  he  is  prepared  to  pay  a  reasonable  com- 
pensation according  to  his  use ;  and  more  especially  so  where  an 
exigency  happens  which  calls  for  the  exercise  of  a  discretion  on 
his  part  without  consulting  the  bailor."*'  The  foundation  of 
the  liability  in  cases  where  the  bailee  is  held  guilty  of  a  con- 
version is  rather  in  tort  than  in  contract,  therefore  it  is  no  defense 
to  the  bailee  that  the  contract  of  hiring  is  void  because  made  on 
Sunday,*^  or  voidable  because  the  bailee  is  an  infant.*®    The  de- 

"Schouler     Bailments      (3d     ed.),  '^  Homer     v.      Thwing,      3      Pick. 

§§  140-141;  Weller  v.  Camp,  169  Ala.  (Mass.)  492;  Freeman  v.  Boland,  14 

275,  52  So.  929,  28  L.  R.  A.   (N.  S.)  R.   I.   39,   51   Am.   Rep.  340;   Towne 

1106n.  V.  Wiley,  23  Vt.  355,  56  Am.  Dec.  85; 

"^See    Frost    v.    Plumb,    40    Conn.  Ray  v.   Tubbs,   50   Vt.   688,   28   Am. 

Ill,   16  Am.   Rep.   18;   Hall  v.   Cor-  Rep.  519. 
coran.  107  Mass.  251,  9  Am.  Rep.  30. 
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struction  of  personal  property  under  hire  by  the  bailee  amounts 
to  a  conversion/" 

§  3077.  Third  persons  and  subusers. — The  bailee,  since  he 
holds  a  special  property  in  the  thing  hired,  may  bring  an  action 
against  any  person  who  injures  it  or  interferes  tortiously  with 
his  possession,  during  the  time  his  right  exists/^  The  bailor, 
having  the  general  property,  is  not  bound  to  look  to  the  bailee 
alone,  but  has  the  same  right  as  the  bailee  to  bring  an  action 
against  a  third  party,^^  with  the  exception  that  if  the  hiring  is 
for  a  term  specified,  the  letter  may  not  bring  trover  or  replevin 
until  the  expiration  of  the  term,"'  but  may  sue  for  an  injury  to 
the  reversion.^*  The  negligence  of  a  bailee  for  hire  is  not  im- 
putable to  the  bailor  in  an  action  by  the  bailor  against  a  third 
person  for  an  injury  to  the  property,  and  he  may  recover  from  a 
third  person  whose  negligent  or  wrongful  act  caused  the  destruc- 
tion or  injury  of  the  bailment,  even  though  the  bailee's  negligence 
was  contributory  to  the  loss/''  In  this  latter  instance,  the  bailor 
may  have  a  right  of  action  when  the  bailee  would  have  none. 
The  converse  of  this  proposition  is  true,  that  the  bailor  is  not 
liable  to  third  persons  for  the  negligence  of  the  bailee,  his  serv- 
ants or  agents.  °^    The  bailee  is  liable  to  the  bailor  not  only  for 

■"  Kiskadden   v.    United    States,   44  Conn.  383,  71  Atl.  356;  Sea  Ins.  Co. 

Ct.  CI.  (U.  S.)  20s.  V.    Vicksburg   &c.    R.    Co.,    159   Fed. 

°^  Croft  V.  Alison,  4  Barn.  &  Aid.  676,  86  C.  C.  A.  544,  17  L.  R.  A.  (N. 

590;   McGill  V.  Monette,  37  Ala.  49;  S.)   925;  Welty  v.  Indianapolis  &  V. 

Ludden    v.    Leavitt,   9    Mass.    104,   6  R.    Co.,    105    Ind.   55,   4   N.   E.   410; 

Am.  Dec.  45;   Rindge  v.   Inhabitants  Kellar  v.   Shippee,  45   III.   App.   ill; 


of  Coleraine,  11  Gray  (Mass.)  157 
Bliss  V.  Schaub,  48  Barb.  (N.  Y.) 
339;  Hopper  v.  Miller,  76  N.  Car. 
402. 

"'Gordon   v.   Harper,   7    T.    R.   9 
Pain   V.   Whittaker,   Ryan   &   M.   99 


Jersey  Electric  R.  Co.,  60  N.  J.  L. 
338,  38  Atl.  828,  afifd.  61  N.  J.  L. 
287,  41  Atl.  1116,  43  L.  R.  A.  849. 

''"Clarke  v.  Poozer,  2  McMul.    (S 
Car.)   434;   Swift  v.  Moseley,  10  Vt. 


Illinois  Cent.  R.  Co.  v.  Sims,  11  Miss. 
325,  27  So.  527,  49  L.  R.  A.  322 ;  New 
Jersey  Electric  R.  Co.  v.  New  York 
L.  E.  &  W.  R.  Co.,  61  N.  J.  L.  287, 
41  Atl.  1116,  43  L.  R.  A.  849;  Puter- 
baugh    V.    Reasor,    9    Ohio    St.    484; 


New  York,  L.  E.  &  W.  R.  Co.  v.  New     Gibson  v.  Bessemer  &c.  R.   Co.,  226 


Pa.   St.   198,   75   Atl.   194,   18  Am.   & 
Eng.  Ann.  Cas.  535. 

""Claypool  V.  McAllister,  20  111. 
504 ;  Sproul  v.  Hemmingway,  14  Pick. 
(Mass.)   1,  25  Am.  Dec.  350n;  Hofer 


208,  33  Am.  Dec.   197.  v.  Hodge,  52  Mich.  372,  18  N.  W.  112, 

"Schouler   Bailments    (3d   ed.),    §  SO   Am.   Rep.   256;    Carter  v.   Berlin 

154;  Howard  v.  Parr,  18  N.  H.  457;  Mills  Co.,  58  N.  H.  52,  42  Am.  Rep. 

White  V.  Griffin,  4  Jones   (N.   Car.)  574;  Schular  v.  Hudson  River  R.  Co., 

139.  38  Barb.  (N.  Y.)  653. 
"*  Currie  v.  Consolidated  R.  Co.,  81 
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his  own  negligence  or  default,  but  for  the  default  or  negligence 
of  his  servants  or  children  in  regard  to  the  thing  hired."  The 
reason  is  that  there  is  no  privity  between  the  bailor  and  those  to 
whom  the  bailee  permits  the  enjoyment  of  the  property,  therefore 
the  bailor  must  look  to  the  bailee.  The  rule  was  applied  where 
a  servant  of  the  hirer  rode  a  horse  to  death,  or  left  a  stable  door 
open  and  allowed  it  to  escape,''*  where  the  servants,  guests,  chil- 
dren and  boarders  of  the  hirer  defaced  the  furniture  in  ready-fur- 
nished lodgings,^'  or  is  applicable  generally  in  any  instance  where 
subagents  employed  by  the  hirer  negligently  injure  the  property."" 
The  liability  rests,  however,  rather  on  the  principle  of  agency  than 
that  of  master  and  servant.  It  seems  that  the  better  rule  is  that 
the  master  is  liable,  not  merely  for  the  acts  of  the  servant  within 
the  scope  of  his  authority,  but  also  for  those  which  are  within 
the  course  of  his  employment,  even  though  the  particular  act  may 
be  unauthorized."^  But  where  one  let  a  brougham  and  a  coach- 
man to  drive  it,  the  owner  of  the  brougham  was  not  liable  for  a 
theft  of  the  traveler's  goods,  which  were  silversmith's  samples, 
committed  by  the  coachman,  for  such  an  act  was  without  the 
course  of  his  employment."^  The  bailee's  liability  rests  upon  the 
ground  that  he  acts  through  instrumentalities  when  he  acts 
through  servants,  guests,  children  or  subagents,  and  that  one  who 
sets  in  motion  an  instrumentality  animate  or  inanimate,  rational 
or  irrational,  which  injures  another  is  liable."'  Necessarily,  the 
bailee  is  liable  to  third  persons  under  the  ordinary  rules  apply- 
ing to  agents  and  servants,  and  the  bailor  who  sends  a  servant 

"Story  Bailments  (9th  ed.),  §  401;  Nev.   &   P.  239,  8   Adol.   &   E.   109; 

2  Kent   Coram.    (4th  ed.),   586,  587;  Bush  v.  Steinman,  1  Bos.  &  P.  409; 

Hale     Bailments,     p.     204     et     seq. ;  Hilliard     v.     Richardson,     3     Gray 

Schouler  Bailments  (3d  ed.),  §§  145,  (Mass.)  349,  63  Am.  Dec.  743;  Hall 

146.  V.   Warner,   60   Barb.    (N.   Y.)    198; 

"'Jones    Bailments,    89;    1    Black.  Mims  v.  Mitchell,  1  Tex.  443. 

Comm.  430,  431;   Coggs  v.   Bernard,  "Note,  Jag.   Torts,  239-280;   Hale 

2    Ld.    Raym.    909;    Salem    Bank    v.  Bailments,   p.   207;    Mallach   v.   Rid- 

Gloucester  Bank,  17  Mass.  1,  9  Am.  ley,  47  Hun  (N.  Y.)  638,  24  Abb.  N. 

Dec.  111.  Cas.   (N.  Y.)   172,  181,  IS  N.  Y.  St. 

=»  Jones  Bailments,  89;  Story  Bail-  4,  9  N.  Y.  S.  922. 

ments     (9th    ed.),    §    400;    Schouler  =' Cheshire  v.  Bailey    (1905),   1   K. 

Bailments  (3d  ed.),  §§  145,  146;  Smith  B.  237,  1  Am.  &  Eng.  Ann.  Cas.  94 

V.  Bouker,  49  Fed.  954,  1  C.  C  A.  481.  and  note. 

™ Schouler     Bailments      (3d     ed,),  ""Hale    Bailments,    p.    208,    citing 

§1    145,    146;    Story    Bailments    (9th  Innes,  Torts;  Schouler  Bailments  (3d 

ed.),  §  401;  Randleson  v.  Murray,  3  ed,),  §  146. 
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to  care  for  the  thing  hired  is  Hable  for  the  acts  of  such  servant 
not  outside  of  the  course  of  his  employment.'*  If  two  persons 
jointly  hire  a  thing  for  use,  either  is  liable  for  the  negligence  or 
misconduct  of  the  other  resulting  in  its  injury.*^ 

§  3078.  Assignability  of  bailee's  rights. — The  bailee  at  will, 
where  either  party  may  at  his  pleasure  terminate  the  bailment, 
and  the  bailee  in  whom  the  bailment  is  a  personal  trust,  have  no 
assignable  interest  in  the  chattel  whose  use  is  bailed  to  them  for 
hire,  and  any  assignment  by  them  passes  no  interest,  but  instead 
terminates  the  bailment,  authorizing  the  owner  to  bring  an  ac- 
tion in  trover  or  conversion. °'  But  in  certain  circumstances 
where  there  is  no  personal  confidence  it  would  be  entirely  in  ac- 
cord with  the  purpose  of  the  bailment  that  the  hirer  should  as- 
sign his  interest,  as  where  property  is  leased  for  a  number  of 
years  with  the  use  of  the  furniture  or  of  farm  implements  and 
stock,  in  which  case  the  lessee,  unless  forbidden  by  his  contract, 
may  sublet,  and  assign  his  right  to  the  use  of  the  chattels.'^ 

§  3079.  Special  classes  of  hiring  the  use  of  a  thing — Prop- 
erty for  exhibition. — Where  a  general  or  special  invitation  is 
given  to  persons  to  deliver  articles  to  a  corporation  or  association 
or  another  person  for  the  purpose  of  exhibition  in  public,  to  be 
redelivered  after  the  exhibition,  the  bailment  is  one  of  hire,  since 
both  parties  receive  a  benefit,  and  the  invitation  and  the  placing 
of  the  articles  in  the  care  of  the  exhibitor  form  a  sufficient  con- 
sideration, so  that  the  bailee  is  held  to  ordinary  care.°^ 

"See  notes  61  and  62.  44  Maine  491,  69  Am.  Dec.  118;  Bai- 

°°Davey    v.    Chamberlain,    4    Esp.  ley  v.   Colby,  34  N.   H.  29,  66  Am. 

229;  O'Brien  v.  Bound,  2  Speers  (S.  Dec.  752. 

Car.)  495,  42  Am.  Dec.  384.  Where  "Day  v.  Bassett,  102  Mass.  445; 
one  hires  a  horse  and  the  other  rides  Vincent  v.  Cornell,  13  Pick.  (Mass.) 
as  a  passenger  or  friend,  and  takes  294,  23  Am.  Dec.  683;  Bailey  v.  Col- 
no  part  in  the  control,  the  hirer  only  by,  34  N.  H.  29. 

is  responsible   (Dyer  v.  Erie  R.  Co.,  ™  Prince  v.  Alabama  State  Fair,  106 

71  N.  Y.  228),  but  if  the  other  abets,  Ala.  340,  17  So.  449,  28  L.  R.  A.  716; 

both  are  liable.    Banfield  v.  Whipple,  Vigo   Agricultural   Society  v.   Brum- 

10   Allen    (Mass.)    27,   87   Am.   Dec.  fiel,  102  Ind.  146,  1  N.  E.  382,  52  Am. 

618.  Rep.  657.    And  see  Smith  v.  Minne- 

"  Russell  V.  Favier,  18  La.  585,  36  apolis  Library  Board,  58  Minn.   108, 

Am.   Dec.  662;    Crocker  v.   GuUifer,  59  N.  W.  979. 
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§  3080.    Special  classes — Storekeeper  or  bath-house  keeper 
as  hired  bailee  of  personal  belongings  of  customer  or  patron. 

— A  bailment  is  for  hire,  even  though  no  direct  hire  is  paid  for 
the  bailment,  where  it  is  a  necessary  incident  of  a  business  in 
which  the  bailee  makes  a  profit. ""  This  rule  was  applied  where 
the  proprietor  of  a  bath-house  invited  its  patrons,  when  they  pur- 
chased tickets  entitling  them  to  a  bath,  to  place  their  valuables 
in  a  box,  the  key  to  which  was  given  to  the  patron,  and  while 
a  patron  was  bathing,  the  key  was  taken  by  a  trespasser  from  the 
pocket  of  his  clothing  hanging  in  the  dressing  room,  and  turned 
in  to  the  attendant,  who  delivered  a  gold  watch  and  money  to 
the  holder  of  the  key,  and  it  was  held  that  the  proprietor  was 
liable  for  the  loss  of  the  goods,  which  had  been  caused  by  want  of 
ordinary  care  for  their  preservation.'"  The  same  rule  is  applied 
where  one  who  goes  into  a  retail  clothing  store  to  purchase  cloth- 
ing is  invited  by  a  salesman  to  place  his  valuables  in  a  certain 
place,  or  to  lay  his  clothing  in  a  certain  place,  while  trying  on 
garments,  and  it  is  necessary  and  usual  for  certain  articles  of 
clothing  to  be  removed  when  trying  on  others,  or  for  an  article 
such  as  a  watch  to  be  removed  from  the  person,  and  through 
want  of  ordinary  care  on  the  part  of  the  proprietor  of  the  store 
or  his  clerk,  the  articles  of  clothing  or  valuables  laid  aside,  or 
valuables  contained  in  the  pockets  of  these  articles,  are  taken,  the 
proprietor  is  held  liable  for  the  loss.'^  But  where  a  customer, 
knowing  that  the  clerks  are  busy,  proceeds  to  wait  on  himself, 
and  without  express  or  implied  invitation  lays  aside  his  coat  and 
vest  to  try  on  garments,  knowing  that  no  clerk  is  there  to  watch 
them,  and  the  garments  are  stolen  when  there  is  no  one  but 
himself  to  watch  them,  he  can  not  hold  the  proprietor  of  the 
store  liable."    This  might  perhaps  be  considered  as  the  hiring  of 

™  See  cases  cited  in  notes  70  and  71.  "Delmour  v.  Forsythe,  128  N.  Y.  S. 

™Tombler  v.  KeoUing,  60  Ark.  62,  649;  Bunnell  v.  Stern,  122  N.  Y.  539, 

28  S.  W.  795,  27  L.  R.  A.  502,  46  Am.  25  N.  E.  910,  10  L.  R.  A.  481,  19  Am. 

St.   146-   Walpert  v.  Bohan,  126  Ga.  St.  519,   rehearmg  denied,  26  N.   E. 

532,  55  S.  E.  181,  8  Am.  &  Eng.  Ann.  758 ;   Woodruff   v.    Painter,    150    Pa. 

Cas.  89,  6  L.  R.  A.   (N.  S.)  828,  115  St.  91,  24  Atl.  621,  16  L.  R.  A.  451, 

Am.    St.    114;    Sulpho-Saline    Bath  30  Am.  St.  786. 

Co.  V.  Allen,  66  Nebr.  295,  92  N.  W.  "Wamser    v.    Brownmg,    Kmg    & 

354,    1    Am.    &   Eng.    Ann.    Cas.   21;  Co.,   187  N.  Y,  87,  79  N.  E.  861,  10 

Levy  V.  Appleby,  1  City  Ct.   (N.  Y.)  L.  R.  A.   (N.  S.)   314n. 
252. 
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the  custody  of  an  article  by  the  bailor,  yet  upon  reflection  it  is 
seen  that  the  bailment  may  be  said  to  be  primarily  for  the  benefit 
of  the  merchant  or  bath-house  keeper,  who  has  impliedly  invited 
the  bailee  to  enter  his  establishment,  and  in  order  to  make  his 
place  of  business  more  attractive,  has  assumed  the  care  of  his 
belongings.  A  railroad  company  which  maintains  a  parcel  room 
where  it  receives  and  checks  property  for  safekeeping  to  be  re- 
delivered at  such  room,  for  which  secvices  it  makes  a  nominal 
charge,  is  a  bailee  for  hire  as  to  the  goods  checked,  and  not  a 
gratuitous  bailee,  the  transaction  being  one  of  mutual  benefit,  and 
the  railroad  company  must  take  ordinary  care  of  the  property, 
and  is  liable  for  ordinary  negligence.''^ 

§  3081.  Termination  of  the  contract  of  hiring — Redelivery 
and  recompense. — The  general  principles  in  regard  to  the  ter- 
mination of  a  bailment,  as  heretofore  discussed,  apply.  The 
bailee's  conversion  of  the  articles  bailed  puts  an  end  to  the  rela- 
tion and  makes  him  absolutely  liable.  Destruction  of  the  chattel 
before  the  completion  of  the  bailment  purpose  also  terminates 
the  bailment.  The  bailee's  duties  upon  the  fulfilment  of  the  use 
for  which  the  thing  was  hired  are  to  redeliver  it  to  the  letter, 
and  to  make  to  him  recompense  for  its  use,  if  this  has  not  been 
done  before.'*  His  duties  as  to  both  of  these  may  be  very  much 
dependent  upon  the  contract  agreement.  In  general  the  thing  is 
to  be  restored  in  as  good  condition  as  when  received,  with  the  ex- 
ception of  losses  caused  by  ordinary  wear  and  tear,  losses  caused 
by  inevitable  accident  or  superior  power,  and  losses  which  have  oc- 
curred without  culpable  negligence  or  misconduct  on  the  bailee's 
part."  However,  though  a  bailee  in  a  contract  of  hiring  is  by 
law  held  only  to  a  reasonable  care,  he  may  enter  into  such  a  con- 
tract so  that  he  will  become  the  insurer  of  the  safety  of  the  prop- 

"Fraam   v.    Grand   Rapids   &c.    R.  "  Schouler     Bailments     (3d     ed.), 

Co.,  161  Mich.  556,  126  N.  W.  851,  29  §§  158-160;  Hale  Bailments,  pp.  209, 

L.  R.  A.    (N.   S.)   834,  and  note,  21  210;  Goddard  Bailments,  §  124. 

Ann.    Cas.   96,    and   note.     See   also,  "See   §   3076;    Schouler   Bailments 

holding  a  railroad  company  liable  as  (3d  ed.),  §  159.    As  to  redelivery  af- 

a  warehouseman  in  such  a  case,  Terry  fected  by  contract,  see  Walker  v.  Be- 

V.   Southern  R.   Co.,  81   S.   Car.  279,  ment    (Ind.    App.),    94    N.    E.    339; 

62  S.   E.  249,   18  L.   R.   A.    (N.   S.)  Colorado  &c.  Tramway  Co.  v.  Mont- 

295n;  Hofford  v.  New  York  Cent.  &c.  gomery  Mach.  Co.,  49  Colo.  132,  111 

R.  Co.,  43  Pa.  Super.  Ct.  303.  Pac.  848. 
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erty  bailed  while  in  his  possession,  and  the  law  will  enforce  such 
contract,  even  if  loss  is  caused  by  inevitable  accident.  So  where 
the  contract  is  to  return  the  bailment  in  good  condition  or  pay  its 
value,  it  is  held  that  the  contract  is  absolute,  and  that  the  bailee 
is  liable  as  an  insurer.''"  The  bailee  for  hire  of  a  horse  who  con- 
tracts expressly  to  return  the  horse  in  good  condition  or  to  pay 
its  value  is  an  insurer,  and  if  the  horse  dies  while  in  the  bailee's 
possession  without  his  fajilt  he  is  liable  for  its  value,  and  in  an 
action  on  such  contract  it  is  not  necessary  to  allege  or  prove- neg- 
ligence on  the  part  of  the  bailee,  but  it  is  sufficient  to  prove  the 
contract  and  the  bailee's  refusal  to  comply  therewith  on  demand.''' 
The  hirer  must  return  to  the  letter  personally,  or  his  empowered 
agent,  personal  representative  or  transferee,  as  the  circumstances 
may  be.''*  He  must  return  at  the  proper  time,  which  may  be 
either  at  the  termination  of  the  purpose  of  the  bailment,  or  upon 
the  bailor's  rightful  demand.'"     A  failure  to  return  would  con- 


'°  Grady  v.  Schweinler,  16  N.  Dak. 
4S2,  113  N.  W.  1031,  IS  Am.  &  Eng. 
Ann.  Cas.  161,  and  note.  In  the  fol- 
lowing cases  the  bailee  was  held  lia- 
ble for  a  loss  not  caused  by  his  negli- 
gence: Pope  V.  Farmers'  Union  &c. 
Co.,  130  Cal.  139,  62  Pac.  384,  53  L. 
R.  A.  673,  80  Am.  St.  87  (contract 
to  deliver  bailment,  damage  by  ele- 
ments excepted,  bailee  liable  for  dam- 
age by  fire)  ;  Archer  v.  Walker,  38 
Ind.  472  (contract  that  bonds  were 
to  be  returned  or  accounted  for)  ; 
Federal  Chemical  Co.  v.  Green,  33 
Ky.  L.  671,  110  S.  W.  859  (contract 
to  store  fertihzers  and  be  responsible 
for  their  loss  from  any  cause)  ;  Rein- 
stein  V.  Watts,  84  Maine  139,  24  Atl. 
719  (contract  to  hold  goods  at  risk 
of  bailee)  ;  Drake  v.  White,  117  Mass. 
10  (contract  to  deliver  bailment  or 
equivalent  in  money)  ;  National  Cash 
Register  Co.  v.  Caillias,  84  N.  Y.  S. 
116  (contract  for  the  safe  custody  of 
a  bailment  and  for  its  safe  and  peace- 
able return)  ;  Rapid  Safety  Fire  Ex- 
tinguisher Co.  V.  Hay-Budden  Mfg. 
Co.,  il  Misc.  (N.  Y.)  556,  75  N.  Y. 
S.  1008,  affd.  n  App.  Div.  (N.  Y.) 
643,  79  N.  Y.  S.  1145  (contract  to  pay 
value  of  property  damaged  or  the 
cost   of   repairing   same)  ;   Austin   v. 


Miller,  74  N.  Car.  274  (contract  to 
return  a  horse  unhurt  or  pay  its 
value).  But  if  the  contract  is  to  re- 
turn the  bailment  in  good  condition, 
or  in  as  good  condition  as  when  re- 
ceived, ordinary  wear  and  tear  ex- 
cepted, and  there  is  no  stipulation  to 
pay  the  value  in  case  of  failure  to  re- 
turn, the  weight  of  authority  would 
hold  that  there  is  no  intention  to  en- 
large the  common-law  liability  of  the 
bailee.  Seevers  v.  Gabel,  94  Iowa  75, 
62  N.  W.  669,  27  L.  R.  A.  Hi,  58  Am. 
St.  381;  St.  Paul  &c.  Co.  v.  Minne- 
apolis &c.  Co.,  26  Minn.  243,  2  N.  W. 
700,  37  Am.  Rep.  404;  cases  cited  in 
note,  15  Am.  &  Eng.  Ann.  Cas.  163. 
Contra,  Harvey  v.  Murray,  136  Mass. 
377;  Direct  Nav.  Co.  v.  Davidson, 
32  Tex.  Civ.  App.  492,  74  S.  W.  790 ; 
Harms  v.  City  of  New  York,  125  N. 
Y.  S.  477,  69  Misc.  (N.  Y.)  315; 
Woodward  v.  Cutter,  Zi  Vt.  49. 

"  Grady  v.  Schweinler,  16  N.  Dak. 
452,  113  N.  W.  1031,  14  L.  R.  A.  (N. 
S.)  1089n,  125  Am.  St.  674,  15  Am. 
&  Eng.  Ann.  Cas.  161. 

"Schouler  Bailments  (3d  ed.), 
§  159. 

"Schouler  Bailments  (3d  ed.), 
§  159;  Cobb  v.  Wallace,  5  Cold. 
(Tenn.)  539,  98  Am.  Dec.  435. 
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stitute  a  conversion/"  unless  the  letter  elected  to  continue  the 
bailment. ^^  If  the  article  has  sustained  damages,  or  has  been 
used  unauthorizedly,  the  bailee  is  liable  for  the  full  damages, 
even  though  the  owner  receives  it  back.*^  The  claim  of  one 
who  has  superior  rights  to  the  bailor  may  excuse  redelivery  to 
him.^^ 

The  measure  of  damages  for  the  unauthorized  use  of  the 
property  of  another  by  a  bailee  is  not  the  value  that  may  be  pro- 
duced by  the  labor  and  investment  of  the  wrongdoer,  combined 
with  such  use  of  the  property,  but  is  the  value  of  the  use  itself 
and  any  damage  that- may  be  done  to  the  property  in  so  using  it, 
or  if  the  use  amounts  to  a  conversion,  then  the  measure  of  dam- 
ages will  be  the  value  of  the  property  itself."*  Compensation 
must  be  made  according  to  the  agreement  of  the  parties,  or  if 
not  fixed  by  agreement,  according  to  usage,  or  a  reasonable 
amount.*"  If  accomplishment  of  the  bailment  purpose  becomes 
impossible  from  the  destruction  of  the  chattel  without  fault  of 
either  party,  the  bailee  is  not  liable  for  the  agreed  compensation, °^ 
nor  the  bailor  for  the  failure  of  the  use.*'  But  for  services  which 
the  bailee  has  received  before  the  destruction,  he  must  pay  what 
the  use  was  worth,**  or  under  the  rule  in  some  jurisdictions, 
where  a  contract  is  divisible,  a  pro  rata  apportionment  of  the 
agreed  price.*"  If  the  letter's  fault  has  prevented  the  contem- 
plated use,  the  bailee  owes  him  no  compensation,""  but  if  the 

'"  Story  Bailments  (9th  ed.),  §  414;  Schouler  Bailments    (3d  ed.),  §  160; 

In   re  Ware,  5   Ch.  Div.  866;   Benje  United  States  v.  Shea,  152  U.  S.  178, 

V.     Creagh's    Admr.,    21     Ala.     151 ;  38  L.  ed.  403. 

Vaughan  v.  Webster,  5  Harr.   (Del.)  "Taylor  v.   Caldwell,  3  Best.  &  S. 

256;  Willard  v.  Bridge,  4  Barb.   (N.  826,    113    E.    C.    L.    824;    Collins    v. 

Y.)   361.  Woodruff,  9  Ark.  463;  Bacot  v.  Par- 

" Benje  v.  Creagh's  Adrar.,  21  Ala.  nell,  2  Bail.   (S.  Car.)  424. 

151.  "  Stewart  v.  Stone,  127  N.  Y.  500, 

"'Bigbee  v.    Coombs,  64  Mo.   529;  28  N.  E.  595,  14  L.  R.  A.  21Sn. 

Reynolds  v.  Shuler,  5  Cowen  (N.  Y.)  "Williams  v,  Hokombe,  1  N.  Car. 

323.  L.   Repos.   365;    Bacot   v.    Parnell,   2 

■^European  &c.   Royal  Mail  Co.   v.  Bailey     (S.     Car.)     424;     Ripley     v. 

Royal  Mail  Steam-Packet  Co.,  10  C.  Wightman,  4  McCord   (S.  Car.)  447. 

B.   (N.  S.)  860;  Erwin  v.  Arthur,  61  =°  Collins  v.  Woodruff,  9  Ark.  463; 

Mo.  386.  Williams  v.  Holcombe,   1  N.  Car.  L. 

,     '"  See  Negus  v.  Simpson,  99  Mass.  Repos.  365 ;  Muldrow  v.  Wilmington 

388;    State  v.    State  Journal   Co.,   75  &c.    R.    Co..    13   Rich.    (S.    Car)    69; 

Nebr.  275,  106  N.  W.  434,  13  Am.  &  George  v.  Elliott,  2  Hen.  &  M.  (Va.) 

Eng.  Ann.  Cas.  254.  5. 

»°Hale     Bailments,     pp.     45,     210;  '°  Hickok  v.  Buck,  22  Vt.  149. 
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carrying  out  of  the  bailment  purpose  was  prevented  by  some- 
thing not  the  fault  of  the  bailor  or  not  the  destruction  of  the  chat- 
tel, the  bailee  must  pay  the  agreed  compensation."^  And  if  the 
bailee  pays,  as  for  the  total  loss  or  destruction  of  the  article,  he 
becomes  the  owner,  and  is  subrogated  to  the  letter's  rights."^ 

"Hale  Bailments,  p.  211.  Bailments  (9th  ed.),  §  414;  Schouler 

'"Hale    Bailments,    p.    209;    Story     Bailments  (3d  ed.),  §  161. 


CHAPTER  LXXII. 
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§  3085.  Contracts    of    hiring    services  §  3089.  Expenses  and  insurance. 

about  a  thing — Operis  bail-  3090.  Compensation  —  Where    work 

ments.  incomplete. 

3086.  Creation  of  the  relation.  3091.  Compensation  —  Where    work 

3087.  Title    and    accession — Bailee's  completed,   but   not  accord- 

special  property.  ing  to  contract. 

3088.  Diligence    and    skill    required        3092.  Bailee's    lien    for    amount    of 

of  bailee.  compensation. 

§  308S.  Contracts  of  hiring  services  about  a  thing — Operis 
bailments. — The  classification  of  contracts  of  hiring  before 
given  embraced  four  classes,  of  which  the  latter  three  may  be 
grouped  for  practical  treatment  as  those  in  which  the  bailor  con- 
tracts for  services  about  a  thing,  which  may  be  its  custody,  work 
upon  it,  or  its  carriage.  The  distinguishing  feature  of  this 
group  is  the  fact  that  the  bailee  performs  services  for  the  bailor, 
and  the  bailor  pays  a  compensation  to  him,  while  the  classes 
differ  from  each  other  only  in  the  character  of  the  services.  The 
gratuitous  bailments  for  the  benefit  of  the  bailor  resemble  the 
operis  bailments  for  mutual  benefit,  the  only  difference  being 
that  in  the  present  class  the  bailee  receives  a  reward  for  the  per- 
forming of  services  similar  to  those  which  in  the  other  class  he 
performed  gratuitously,  and  is  therefore  held  to  a  higher  degree 
of  care  in  their  performance.  The  exceptional  bailments  of  the 
innkeeper,  the  post-office,  and  the  common  carrier  are  also 
branches  of  the  locatio  operis  bailment,  which  will  be  considered 
separately.  In  the  sections  immediately  succeeding  we  shall  dis- 
cuss contracts  involving  the  doing  of  something  about  things 
hired,  as  where  artisans  are  employed  to  make  or  repair  chattels, 
or  factors  to  sell  them,  or  those  not  common  carriers  are  hired  to 
carry  them,^  while  in  later  sections  mention  will  be  made  of  the 

*  Among  other  bailments  of  this  626,  44  So.  1029;  Sea  Ins.  Co.  v. 
class  are  the  delivery  of  cotton  to  be  Vicksburg  &c.  R.  Co.,  1S9  Fed.  676, 
ginned    (Hackney  v.   Perry,   152  Ala.     86  C.  C.  A.  256,  17  L.  R.  A.   (N.  S.) 
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respects  where  the  bailment  merely  for  the  custody  of  things 
differs  from  that  where  the  bailment  is  for  feasance.  The  bail- 
ments for  custody  include  those  entered  into  by  warehousemen, 
agisters,  wharfingers,  forwarders,  elevators  and  cold  storage  com- 
panies, safe  deposit  companies,  and  similar  relations.  The  gen- 
eral principles  of  the  law  of  bailments  apply  to  these  contracts, 
and,  with  a  slight  change  of  terms,  what  has  been  said  concerning 
the  hiring  of  the  use  of  a  thing  would  equally  apply  to  the  hiring 
of  services  about  a  thing.  The  aim  of  the  following  sections  will 
only  be  to  give  specific  applications  of  these  principles  brought 
about  by  the  peculiar  circumstances  of  the  relationship  entered 
into  between  the  parties  to  the  bailment. 

§  3086.  Creation  of  the  relation. — The  bailment  relation  in 
this  class  arises  out  of  an  express  or  implied  contract.  The  rights 
of  the  parties  may  be  changed  by  express  contract  to  any  extent 
not  forbidden  by  public  policy,  but  unless  this  is  done,  their 
rights  are  governed  by  well-settled  principles.  Where  one  is 
hired  to  do  work  upon  a  thing,  the  bailment  relation  begins  upon 
delivery  and  acceptance  by  him,  and  thereupon  he  takes  up  the 
duties  and  liabilities  implied  by  law.  There  is  no  bailment  unless 
the  property  is  delivered  into  the  possession  of  the  workman, 
for  one  who  makes  repairs  upon  a  thing  in  the  owner's  possession' 
is  not  a  bailee,  but  a  servant  or  employe,  whose  rights  are  deter- 
mined by  contract.^ 

§  3087.   Title  and  accession — Bailee's  special  property. — 

The  delivery  of  cloth  to  a  tailor  or  to  a  factory  to  be  made  into 
clothes,  of  jewelry  to  a  jeweler  to  be  repaired,  or  materials  to  him 
from  which  jewelry  is  to  be  made,  of  shoes  to  a  cobbler  to  be 

92Sn),  the  delivery  of  carpet  to  be  is  held   a   bailee  of   the  timber   and 

cleaned    (Bowen    v.    Isenberg    Bros,  lumber.    Chaffin  v.  State,  5  Ga.  App. 

Co.  (Del.  Super.  Ct.),  67  Atl.  152),  of  368,  63  S.  E.  230.    One  who  in  con- 

an  automobile  to  be  repaired   (Ford  sideration    of    a   purchase   of    goods 

Motor   Co.  V.   Osburn,   140  111.  App.  agrees  to  receive,  care  for  and  ship 

633),     or     a     carriage     for     repairs  other  goods   purchased   elsewhere   is 

(Studebaker  Bros.  Mfg.  Co.  v.  Car-  a  bailee  for  hire.   Michigan  Stove  Co. 

ter,  51  Tex.  Civ.  App.  331,  111  S.  W.  v.  Pueblo  Hdw.  Co.,  51  Colo.  160,  116 

1086).     Where  the  owner  of  timber  Pac.  340. 

and  a  saw-mill  employs  one  to  take        =  Street  Found.  Leg.   Liab.,  vol.  2, 

possession  of  the  mill  and  timber  and  ch.  28,  p.  289. 
saw  the  timber  into  lumber,  the  latter 

21 — Contracts,  Vol.  4 
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repaired,  of  clothing  to  a  pressing  or  cleaning  establishment  or 
to  a  laundry,  of  a  horse  to  a  blacksmith  to  be  shod,  of  an  auto- 
mobile to  a  garage-keeper  for  repairs,  of  a  carriage  or  wagon 
to  one  for  repairs,  of  lumber  to  a  mechanic  to  have  an  article  of 
furniture  made  therefrom,  of  cotton  to  a  compress  company  to 
be  ginned, — these  are  familiar  examples  of  the  bailing  of  a  chat- 
tel to  have  work  done  upon  it.  In  many  of  these  instances,  no- 
tably where  the  purpose  of  the  bailment  is  repair,  the  bailee  adds 
to  the  materials  furnished  by  the  bailor  materials  of  his  own, 
which  become  attached  to  the  bailed  chattel  and  a  part  of  it,  and 
in  all  of  these  bailments  the  value  of  the  chattel  bailed  is  aug- 
mented by  the  labor  performed  upon  it.  The  question  then 
arises,  especially  where  the  article  is  destroyed  before  the  bail- 
ment purpose  is  completed,  or  where  third  persons  interfere  with 
the  bailee's  possession,  in  whom  is  the  title  to  the  property?  It 
is  the  doctrine  of  accession  that  the  materials  and  labor  furnished 
by  the  bailee  become  a  part  of  the  chattel,  even  if  the  materials 
are  of  greater  value  than  the  chattel,  and  if  the  bailor  has  fur- 
nished simply  raw  material,  he  has  the  title  to  the  finished  prod- 
uct, in  both  instances  the  increased  value  from  the  materials  and 
the  labor  furnished  by  the  workman  being  added  to  his  property 
by  accession.^  On  the  other  hand,  where  the  workman  himself 
furnishes  the  material  to  make  a  chattel,  it  is  not  a  bailment,  but 
an  executory  contract  of  sale,  and  the  title  is  in  the  workman 
until  delivery  of  the  completed  chattel  to  the  vendee.*  And  the 
general  rule  is  that  where  material  is  furnished  by  one  to  be 
worked  upon  by  another,  the  product  to  be  sold  in  the  market 
and  the  proceeds  divided,  the  relation  between  the  parties  is  a 
bailment,  and  not  a  partnership  or  joint  undertaking.^  But  in 
this  as  in  other  bailments,  the  bailee  has  a  special  property  in  the 
thing  bailed,  and  in  this  case  his  interest  increases  in  value  during 
the  accomplishment  of  the  bailment  purpose.     He  has  the  right 

'Pulcifer   v.    Page,   32   Maine   404,  "  Sattler   v.    Hallock,    15   App.   Div. 

54  Am.  Dec.  582  and  note;  Mack  v.  (N.  Y.)  500,  44  N.  Y.  S.  543,  160  N. 

Snell,  140  N.  Y.  193,  35  N.  E.  493,  37  Y.  291,  54  N.  E.  667,  46  L,  R.  A.  679, 

Am.  St.  S34n.  73  Am.  St.  686;  Gregory  v.  Stryker,  2 

'See    cases    cited    in    note   3.     See  Denio  (N.  Y.)  628;  Stewart  v.  Stone, 

Central  Lith.  &  Eng.  Co.  v.  Moore,  127  N.  Y.  500,  28  N.  E.  595,  14  L,  R. 

75  Wis.  170,  43  N.  W,  1124,  6  L.  R.  A.   215n;   Pierce  v.   Schenck,   3   Hill 

A.  788,  17  Am.  St.  186.  (N.  Y.)  28. 
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to  possession,  even  against  the  bailor,  and  may  bring  trespass  or 
trover  to  maintain  his  interest  against  any  one  who  takes  the 
chattel  from  his  possession.*  But  the  bailor  has  the  right  to  sue 
a  third  party  at  any  time,  even  before  the  expiration  of  the  bail- 
ment, and  recover  for  permanent  injury  to  the  property,  since  he 
has  a  reversionary  interest.'  A  bailee  for  hire  under  a  contract 
to  transport  and  store  cement  for  the  bailor,  who  has  also  made 
a  separate  contract  to  purchase  a  quantity  of  cement  from  the 
bailor,  cannot  fill  his  order  himself  from  the  property  in  his  pos- 
session as  bailee,  without  the  bailor's  consent,  and  his  attempt  to 
do  so  will  justify  the  bailor's  termination  of  the  contract  of  bail- 
ment.* 

§  3088.  Diligence  and  skill  required  of  bailee. — This  is  a 
bailment  for  mutual  benefit,  and  in  accomplishing  the  bailment 
purpose  the  bailee  must  use  ordinary  diligence.  It  may  be  said 
generally,  that  "it  is  the  duty  of  the  bailee  to  receive,  care  for  and 
keep  the  materials  or  things  furnished  for  the  undertaking  until 
delivery  to  the  bailor  according  to  the  contract,  or  until  for  other 
reasons  the  bailment  is  terminated;  to  perform  the  services  in 
good  faith,  and  as  required  by  the  undertaking;  to  do  the  work 
well  and  produce  the  result  of  the  undertaking  within  the  time 
agreed  upon ;  to  use  the  skill  and  diligence  required,  or  the  skill 
and  judgment  claimed  by  him,  the  bailee,  to  be  required  to  exer- 
cise good  faith  in  all  things  pertaining  to  the  contract,  deal  hon- 
estly and  redeliver  the  property  to  the  bailee  when  the  contract 
is  fulfilled.  *  *  *  Jn  exercising  all  and  each  of  these  re- 
quirements he  must  use  ordinary  diligence,  and  if  he  fails  to  do 
so  and  injury  results  therefrom  to  the  bailor,  he  will  be  liable 
therefor."^  And  the  rule  is  that  if  the  bailee  fails  to  perform  his 
contract  obligations  in  that  the  work  was  defectively  and  im- 
properly done,  the  bailor  may  refuse  to  pay  him  for  his  materials 

•Schouler     Bailments      (3d     ed.).  E.  &  W.  R.  Co.,  61  N.  J.  L.  287,  41 

§  110;  Evans  v.  Nichol,  4  Scott  N.  R.  Atl.  1116,  43  L.  R.  A.  849  and  note; 

43;    Shaw  v.   Kaler,   106  Mass.   448;  Butts  v.  Collins,  13  Wend.    (N.  Y.) 

Burdict  V.  Murray,  3  Vt.  302,  21  Am.  139. 

Dec.  588.  "Atlantic  Bldg.  Supply  Co.  v.  Vul- 

'  McGraw  v.  Patterson,  47  111.  App.  canite  Portland  Cement  Co.,  203  N. 

87;   Shaw  v.   Kaler,   106  Mass.   448;  Y.  133,  96  N.  E.  370,  36  L.  R.  A.  (N. 

Howard  v.  Farr,  18  N.  H.  457;  New  S.)  622  and  note. 

Jersey  Elec.  R.  Co.  v.  New  York,  L.  'Van  Zile  Bailments  (2d  ed),  §  140. 
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and  labor,  and  does  not  lose  his  right  to  do  this  because  he  takes 
back  the  property,  for  it  was  his  already."  Generally  the  bailee 
may  employ  servants  or  agents  to  perform  the  services  required, 
unless  the  nature  of  the  employment  requires  his  personal  serv- 
ices, as  when  a  painter  is  employed  to  paint  a  picture,  and  he  is 
liable  for  injury  caused  by  acts  of  such  servants  within  the  course 
of  their  employment.^^  The  bailee  must  perform  the  work  with 
the  skill  and  ability  which  the  particular  work  requires,^^  and  is 
under  a  common-law  liability  to  use  such  reasonable  skill  as  the 
undertaking  demands  to  do  the  work  in  a  reasonable  and  proper 
manner,  whatever  its  nature.^^  So  where  a  dress  was  delivered 
to  a  dressmaker  without  any  instructions,  and  she  made  it  up  with 
the  cloth  wrong  side  out,  the  court  held  that  an  action  could  be 
maintained  against  her  as  not  having  used  the  degree  of  care  and 
skill  which  would  enable  a  dressmaker  to  do  the  work  entrusted 
to  her  in  a  proper  manner.^*  It  is  said,  "Every  mechanic  who 
takes  any  material  to  work  up  for  another  in  the  course  of  his 
trade,  as  where  a  tailor  receives  cloth  to  be  made  into  a-  coat,  or 
a  jeweler  a  gem  to  be  set  or  engraved,  is  bound  to  perform  it 
in  a  workmanlike  manner."^^  It  does  not  matter  that  the  bailee 
has  not  the  required  skill;  he  is  liable  from  the  fact  that  he  has 
held  himself  out  as  possessing  the  skill  requisite."     Since  the 

"McKibben  v.  Bakers,   1   B.   Mon.  58  Pa.  St.  414.     It  is  a  sufficient  de- 

(Ky.)    120;  Dale  v.  See,  51  N.  J.  L.  fense,  in  an  action  to  recover  the  value 

378,   18  Atl.  306,  5  L.  R.  A.  583,   14  of  theatrical  costumes  delivered  to  be 

Am.   St.  688;   Mack  v.  Snell,   140  N.  cleaned    and    not    returned,    to    show 

,Y.  193,  35  N.  E.  493,  37  Am.  St.  534.  that    defendant    employed    a    compe- 

"Van    Zile    Bailments     (2d     ed.),  tent  man  to  do  the  work,   employed 

§  148.  the    best    known    process,    and    used 

"Fireman's  Fund  Ins.  Co.  v.  special  care,  but  in  spite  of  such  care 
Schreiber  (Wis.),  135  N.  W.  507.  the  materials  used  in  cleaning  were 
See  opinion  for  complete  discussion  unaccountably  ignited,  and  fire  re- 
ef liability  of  bailee  for  hire  for  acts  suited,  destroying  some  costumes  and 
of  his  servants.  damaging'  others,    and   an    offer   was 

"Story  Bailments  (9tli  ed.),  §  431;  made   to   repair   the   damaged   goods 

Lincoln  v.  Gay,  164  jNIass.  537,  42  N.  and  put  them  in  as  good  condition  as 

E.  95,   49  Am.    St.   480;   Jackson   v.  before.      Gingerbread     Man     Co.     v. 

Adams,  9  Mass.  484,  6  Am.  Dec.  94;  Schumacher,  35  Pa.  Super.  Ct.  652. 

Dale  v.  See,  51  N.  J.  L.  378,  18  Atl.  "Lincoln  v.  Gay,  164  Mass.  537,  42 

306,  5  L.  R.  A.  583,  14  Am.  St.  688 ;  N.  E.  95,  49  Am.  St.  480. 

Mack  v.  Snell,  140  N.  Y.  193,  35  N.  "2  Kent  Com.  588;  Keith  v.  Bliss, 

E,  493,  Z7  Am.  St.  534;  P.  H.  Gill  &c.  10  111.  App.  424. 

Mach.  Works  v.  Detroit-Cadillac  &c.  "Van    Zile    Bailments     (2d    ed.), 

Car.  Co.,  139  App.  Div.  (N.  Y.)  205,  §  151;  Mack  v.  Snell,  140  N.  Y.  193, 

123  N.  Y.  S.  621 ;  Rodgers  v,  Grothe,  35  N.  E.  493,  37  Am.  St.  534. 
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bailment  is  of  mutual  benefit,  he  is  held  only  to  the  exercise  of 
ordinary  skill,  but  this  ordinary  skill  is  such  skill  as  the  ordinary 
skilful  workman  in  such  kind  of  work  would  exercise  upon  his 
own  material  in  performing  a  similar  service  under  the  particular 
circumstances,"  and  the  value,  difficulty  of  accomplishment,  or 
delicacy  of  the  work  to  be  done  has  a  great  bearing  on  the  degree 
of  skill  required.  A  corporation  engaged  in  the  general  mes- 
senger business  "imphedly  contracts  that  the  messengers  whom 
it  furnishes  are  suitable  and  proper  persons  for  the  performance 
of  the  ordinary  duties  of  messengers,  so  far  as  the  exercise  of 
ordinary  care  in  the  selection  and  employment  of  them  will  en- 
able it  to  procure  such  persons."^*  But  if  the  bailor  knows  that 
the  bailee  is  not  possessed  of  the  requisite  skill  when  he  hires 
him,  the  bailor  cannot,  it  seems,  recover  damages  for  the  bailee's 
failure  to  use  it.^^ 

If  the  bailee  can  show  that  the  ordinaiy  skill  of  a  work- 
man in  the  same  line  of  work  was  used,  or  that  the  defective 
workmanship  was  the  fault  of  the  bailor,  in  that  the  work  was 
done  according  to  his  directions,  or  that  the  property  or  ma- 
terials furnished  were  defective,  or  that  the  bailor  did  not  furnish 
the  necessary  funds  to  purchase  the  proper  materials  for  the 
work,  and  refused  to  expend  more,  and  the  bailee  used  the  best 
materials  obtainable  for  the  amount,  and  used  reasonable  skill — 
in  any  of  these  cases  he  may  defend  against  the  bailor  in  an  ac- 
tion for  damages  caused  by  his  failure  to  use  due  skill. ^''  A 
bailee  cannot  impose  conditions  binding  upon  the  owner  after  the 
work  has  been  done,  or  at  any  time  after  the  original  contract  is 
made,  as  where  silk  was  sent  to  a  dyer,  and  a  short  time  after  its 
return,  it  was  found  to  have  been  damaged  in  the  dyeing,  but  no 
notice  was  given  to  the  bailee  for  some  months.  The  latter  could 
not  defend  upon  the  ground  that  when  the  silk  was  returned  a 
notice  was  printed  on  the  bill  which  recited  that  all  claims  for 
deficiencies  or  damages  must  be  made  within  three  days  in  order 

"Van    Zile    Bailments     (2d    ed.),  215,  2  L.  R.  A.  (N.  S.)  1091,  112  Am. 

§  152;  Dale  v.  See,  SI  N.  J.  L.  378,  18  St.  324. 

Atl.  306,  5  L.  R.  A.  583,  14  Am.  St.  "Van    Zile    Bailments     (2d    ed.), 

688.  §  155. 

"Haskell  v.   Boston  District   Mes-  ''"Van    Zile    Bailments     (2d    ed.), 

senger  Co.,  190  Mass.  189,  76  N.  E.  §  ISS. 
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to  be  allowed."  As  said  before,  since  the  title  to  the  property 
is  at  all  times  in  the  bailor,  his  taking  back  the  property  is  not 
a  waiver  of  defective  or  unskilful  workmanship,  but,  on  the  other 
hand,  he  may  not  retain  material  for  an  unreasonable  time,  with- 
out informing  the  bailee  of  defects  of  which  he  does  or  could 
know  in  due  diligence,  and  because  of  such  defects  refuse  to 
recompense  the  bailee  for  the  work.^^ 

§  3089.  Expenses  and  insurance. — Expenses  ordinarily  in- 
cidental to  the  execution  of  the  bailment  purpose  must  be  borne 
by  the  bailee,  for  he  is  presumed  to  have  included  these  in  his 
compensation.^^  The  same  rule  applies  to  extraordinary  expenses 
as  in  other  bailments.^''  The  special  property  of  a  bailee  hired 
to  do  work  upon  a  thing  is  a  sufficient  interest  that  he  may  insure 
the  subject  of  the  bailment.^°  He  may  recover  the  entire  loss,  and 
not  merely  the  value  of  his  interest,  since  he  is  accountable  to  the 
owner  for  the  goods,  and  he  holds  any  excess  as  trustee  for  the 
bailor.=^ 

§  3090.  Compensation — Where  work  incomplete. — If  the 
purpose  of  the  bailment  is  fully  executed,  and  carried  out  accord- 
ing to  the  intent  of  the  parties,  of  course  the  bailee  is  entitled  to 
the  agreed  compensation,  or  if  there  was  no  agreement,  to  a  rea- 
sonable compensation,  or  the  customary  compensation.^'  But 
questions  regarding  the  amount  of  compensation  to  be  paid  to 
the  bailee  frequently  arise  when  the  work  was  not  completed,  or 

"Dale  V.  See,  51   N.  J.  L.  378,  18  ="  Reitenbach  v.  Johnson,  129  Mass. 

Atl.  306,  5  L.  R.  A.  583,  14  Am.  St.  316;  Stilwell  v.  Staples,  19  N.  Y.  401; 

688.  Waring  v.   Indemnity   Fire   Ins.    Co., 

-"^Mack  V.  Snell,  140  N.  Y.  193,  35  45  N.  Y.  606;  Lancaster  Mills  v.  Mer- 

N.  E.  493,  V  Am.  St.  534   (see  dis-  chants'  Cotton-Press  Co.,  89  Tenn.  1, 

senting    opinion    by    O'Brien,    J.,    in  14  S.  W.  317,  24  Am.   St.  586;   Cali- 

this  case).  fornia   Ins.    Co.   v.   Union    Compress 

''Story  Bailments  (9th  ed.),  §§425,  Co.,  133  U.  S.  387,  32  L.  ed.  730,  10 

426,     441 ;     Schouler     Bailments   (3d  Sup.   Ct.  365.    And  where  the  bailee 

ed.),  §  114;  2  Kent  Com.  590;  Whit-  has   insured  the  entire   property,  the 

lock  V.   Heard,   13  Ala.  776,  48  Am.  owner  may  adopt  such  insurance,  and 

Dec.  IZ.  obtain    the    benefit,    even    after    loss. 

^  See    supra,    §   2998.  Fire  Ins.  Assn.  v.  Merchants'  &  Min- 

'' Waters  v.   Monarch  Life  Assur.  ers'  Transp.  Co.,  66  Md.  339,  7  Atl. 

Co.,  5  EI.  &  Bl.  870 ;  Fire  Ins.  Assn.  905,  59  Am.  Rep.  162 ;  Waring  v.  In- 

V.  Merchants'  &  Miners'  Transp.  Co.,  demnity  Fire  Ins.  Co.,  45  N.  Y.  606. 

66  Md.  339,  7  Atl.  905,  59  Am.  Rep.  "Hale     Bailments,     p.     222.      See 

162;   Sheppard  v.   Peabody  Ins.  Co.,  §  3081  supra. 
21  W.  Va.  368. 
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when  the  work  was  completed,  but  not  in  accordance  with  the 
contract.  The  completion  of  the  work  may  be  prevented  in  one 
of  three  ways,  by  destruction  of  the  chattel,  by  the  fault  of  the 
bailor,  or  by  fault  of  the  bailee.  If  the  thing  perishes  in  the  pos- 
session of  the  bailee,  and  without  his  fault,  the  bailor  must  bear 
the  loss,  since  the  title  to  the  property  and  its  accessions  is  his, 
and  he  must  also  compensate  the  workman  for  his  labor,  and  his 
materials  used,  the  reason  for  this  being  the  maxim  "res  periit 
domino."^*  But  it  has  been  said  that  if  the  contract  is  to  do  the 
work  by  the  job,  and  the  thing  perishes  accidentally  without  de- 
fault on  either  side  before  the  job  is  finished,  the  workman  will 
lose  his  work,  and  receive  no  compensation,  the  contract  being 
treated  as  an  entirety,  and  the  employer  will  lose  the  chattel.^' 
So,  of  course,  if  the  workman  were  to  furnish  all  or  the  principal 
materials,  in  which  case  he  is  the  owner  of  the  chattel  until  de- 
livery to  the  vendee,  the  maxim  "res  periit  domino"  equally  ap- 
plies, and  the  workman  must  lose  all.°°  But  if  the  work  was  done 
in  an  imperfect  or  defective  manner,  in  such  a  way  as  to  give 
the  employer  a  defense  in  a  demand  for  the  price,  had  it  been 
completed,  he  may  apply  the  same  defense  to  a  demand  for  com- 
pensation after  loss.''^  If  the  chattel  is  accidentally  lost  after 
the  work  is  completed,  but  before  delivery  back  to  the  bailor,  and 
without  fault  of  the  bailee,  the  latter  is  entitled  to  full  compen- 
sation.^^ Where  there  has  been  a  general  contract  of  hiring  and 
the  workman  has  imperfectly  done  the  work,  he  is  entitled  to 
recover  on  the  quantum  meruit  the  reasonable  value  of  the  work, 
after  deducting  the  employer's  damages,  under  the  circumstances, 
if  it  has  any  value.^^  But  if  he  has  failed  to  complete  the  contract 
through  his  own  wilful  neglect  or  refusal,  and  the  contract  is 

^  Menetone    v.    Athawes,    3    Burr,  thai,  56  Misc.  (N.  Y.)  643,  107  N.  Y. 

1592;    Gillett   v.    Mawman,    1    Taunt.  S.  772. 

137-  Laborwitz  V.  Frankfort,  4  Misc.  '°  Schouler     Bailments     (3d     ed.), 

(N.  Y.)  275,  S3  N.  Y.  St.  525,  23  N.  §  111. 

Y   S.  1038;  Cohen  v.  Moshkowitz,  17  ''1  Bell  Comm.  (7th  ed.),  p.  456. 

Misc.  (N.  Y.)  389,  39  N.  Y.  S.  1084;  ''Van    Zile    Bailments     (2d    ed.). 

Central   &c    Co.   v.   Moore,   75  Wis.  §  139;  Schouler  Bailments   (3d  ed.), 

170,  17  Am.  St.  186.  §  111;  1  Bell  Comm.  (7th  ed.),  p.  456. 

"» Story  Bailments  (9th  ed.),  §§426,  ''Farnsworth  v.   Garrard,  1   Camp. 

426a;  2  Kent  Com.  590;  Appleby  v.  3,  9;   Basten  v.  Butter,  7  East  479; 

Myers,  L.  R.  2  C.  P.  651 ;  Brumly  v.  Grant  v.  Button,  14  Johns.    (N.  Y.) 

Smith,  3  Ala.   123;   Stern  v.   Rosen-  377. 
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entire,  he  may  recover  nothing.^''  If  the  act  or  negligence  of  the 
bailor  prevents  completion,  he  may  recover  full  compensation/' 
And  as  said  before,  if  the  chattel  was  destroyed  by  an  unavoid- 
able accident,  he  may  recover  pro  tanto  under  the  general  con- 
tract.^°  If  there  is  a  special  contract,  the  w^orkman  may  not  re- 
cover upon  it  unless  it  is  fully  complied  with,  since  if  he  has  de- 
viated from  the  contract,  he  is  not  entitled  to  recover,  for  such  is 
a  violation  of  the  contract  and  not  a  fulfilment,"  and  if  the  work 
is  not  completed,  he  cannot  recover  because  it  is  unexecuted,  and 
his  own  default  will  not  permit  him  to  rescind  it/'  It  is  stated 
by  Mr.  Hale  as  the  better  rule  in  such  cases,  as  to  the  bailee  s 
right  to  recover  upon  the  quantum  meruit :  "If  the  special  con- 
tract still  remains  open,  and  is  unexecuted  by  the  misconduct  or 
default  of  the  workman,  he  cannot  recover  anything  for  his  work 
and  labor  and  materials  employed  in  part  fulfilment  of  the  con- 
tract.^® If  the  contract  has  been  rescinded  by  the  parties,  or  the 
work  has  not  been  completed  from  inevitable  accident,  and  is 
incapable  of  being  completed,  or  if  the  employer  has  prevented 
or  dispensed  with  the  due  execution  thereof,  the  workman  is  en- 
titled, in  the  former  case,  to  a  compensation  pro  tanto  for  the 
work  done,  unless  there  is  something  in  his  contract  that  prevents 
it;*"  and,  in  the  latter  case,  to  a  full  compensation,  on  account  of 
the  default  on  the  other  side."*^ 

§  3091.  Compensation — Where  work  completed,  but  not 
according  to  contract. — The  compensation  recoverable  where 
the  work  has  been  completed,  but  there  has  been  a  deviation  from 
the  plans  of  the  contract,  or  an  improper  execution,  or  the  work 

"Sinclair  v.  Bowles,  9  Barn.  &  C.        »° Jennings  v.  Camp,  13  Johns.   (N. 
92;  Faxon  v.  Mansfield,  2  Mass.  147.     Y.)  94,  7  Am.  Dec.  Zdl . 

"'Dubois  V.  Delaware  &  H.  Canal        ^ Hale  Bailments,   p.   219;   Sinclair 
Co.,  4  Wend.   (N.  Y.)  285.  v.  Bowles,  9  Barn.  &  C.  92 ;  Faxon  v. 

■   ■  '  Mansfield,    2    Mass.    147;    Clark    v. 

Smith,  14  Johns.  (N.  Y.)  326;  Jen- 
nings V.  Camp,  13  Johns.  (N.  Y.) 
94,  7  Am.  Dec.  367;  Champlin  v. 
Butler,  18  Johns.  (N.  Y.)  169. 

*"  Robson  V.  Godfrey,  1  Starkie 
275 ;  Dubois  v.  Delaware  &  H.  Canal 
Co.,  4  Wend.   (N,  Y.)  285. 


'  Menetone  v.  Athawes,  3  Burr, 
1592;  Russell  v.  Koehler,  66  111.  459 
Smith  V.  Meegan,  22  Mo.  ISO,  64  Am, 
Dec.  259;  Waller  v.  Parker,  5  Coldw, 
(Tenn.)  476. 

"Ellis  V.  Hamlen,  3  Taunt.  52 
Taft  V.  Montague,  14  Mass.  282 
Jewell   V.    Schroeppel,   4   Cowen    (N 

Y.)     564;     Sickels     v.     Pattison,     14         "  Koon  v.  Greenman,  7  Wend.   (N. 
Wend.   (N.  Y.)  257.  Y.)    121;   Dubois  v.   Delaware  &  H. 

Canal  Co.,  4  Wend.   (N.  Y.)  285. 
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has  not  been  completed  by  the  stipulated  time,  is  dependent  upon 
the  circumstances.  If  the  work  done  is  of  no  use,  service  or  value, 
the  workman  cannot  recover  any  compensation,  and  may  be  liable 
to  the  employer  for  damages  to  the  materials."  But  it  has  been 
held  that  if  the  work,  though  not  properly  done,  is  of  some  use  or 
value  to  the  employer,  the  workman  may  recover  on  the  quantum 
meruit  the  amount  actually  worth  to  the  employer  under  the  cir- 
cumstances deducting  damages  occasioned  by  the  faulty  perform- 
ance ;*''  and  that  if  the  work  was  properly  done,  but  not  within  the 
stipulated  time,  he  is  entitled  to  the  full  compensation  after  deduct- 
ing damages  for  loss  occasioned  by  the  delay.^*  If  the  bailee  has 
departed  from  the  contract,  by  doing  a  superior  quality  of  work 
or  using  better  materials,  he  can  recover  no  added  compensation, 
unless  the  departure  was  by  the  consent  or  acquiescence  of  the 
bailor,  when  he  may  recover  the  original  contract  compensation 
and  on  the  quantum  meruit  for  the  additional  services.*'  If  the 
employer  has  assented  that  the  work  be  left  incomplete,  or  with 
full  knowledge  has  accepted  defective  work,  which  must  be  shown 
by  his  doing  more  than  merely  taking  back  his  property,  under 
some  circumstances  the  worlonan  may  recover  full  compensa- 
tion.*« 

§  3092.    Bailee's  lien  for  the  amount  of  compensation. — ■ 

The  general  rule  is  that  every  bailee  for  hire  who  performs  serv- 
ices upon  or  about  the  personal  goods  for  another  has  a  lien 
thereon  for  a  reasonable  compensation.*^  And  this  includes 
mechanics,  artisans,  tradesmen  or  laborers  who  receive  property 

"^Higman  v.  Camody,  112  Ala.  267,  (N.  Y.)  392;  Dubois  v.  Delaware  & 

20  So.  480,  57  Am.   St.  33;  Jones  v.  H.  Canal  Co.,  4  Wend.  (N.  Y.)  285. 

Foreman,  93  Iowa  198,  61  N.  W.  846;  *' 1   Bell  Comra.    (7th  ed.)    p.  455; 

McKibben     v.     Bakers,     1     B.     Mon.  Lovelock  v.  King,  1  Moody  &  R.  60 ; 

(Ky.)    120;  Dale  v.  See,  51  N.  J.  L.  Robson   v.    Godfrey,    1    Starkie   220; 

378,   18  Atl.  306,  5  L.  R.  A.  583,   14  Pepper  v.  Burland,  Peake  (1790-1794) 

Am.   St.  688;   Mack  v.   Snell,   140  N.  103;   Wilmot  v.   Smith,  3   Car.   &   P. 

Y     193,    35    N.    E.   493,    37   Am.    St.  4S3;    Bank   of    Columbia    v.    Patter- 

534;   May  v.   Gunther,  20  Misc.    (N.  son's  Admr.,  7  Cranch   (U.   S.)   299, 

Y.)  659,  46  N.  Y.  S.  379.  3  L.  ed.  351. 

'='Taft  V.  Montague,  14  Mass.  282;  "Burn    v.    Miller,    4    Taunt.   745; 

Jew'ell    V.    Schroeppel,    4    Cow.     (N.  Linningdale  v.  Livingston,   10  Johns. 

Y.)   564;  Feeter  v.  Heath,  11  Wend.  (N.  Y.)    36;   Dubois  v.  Delaware  & 

(N.  Y.)   477;   Hillyard  v.   Crabtree's  H,  Canal  Co.,  4  Wend.  (N.  Y.)  285; 

Admr.,    11    Tex.    264,    62    Am.    Dec.  Hollinsead  v.  Mactier,  13  Wend.  (N. 

475.  Y.)  276. 

"Jewell  V.  Schroeppel,  4  Cow.   (N.  "Hale  Bailments,  p.  222;  Van  Zile 

Y.)    564;    Philips   v.   Rose,   8  Johns.  Bailments    (2d   ed.),    §    159;    Wilson 

V.  Martin,  40  N.  H.  88. 
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to  repair  or  clean,  or  otherwise  work  upon/'  also  warehousemen, 
who  merely  keep  goods,**  and  carriers  who  transport  them/" 
Formerly,  liens  were  restricted  to  carriers,  innkeepers,  and  the 
like,  who  were  under  obligations  to  receive  goods  for  the  public  ■" 
then  the  artisan  who  had  by  his  labor  enhanced  the  value  of  a 
bailed  chattel  was  allowed  a  lien,°^  and  now  in  most  instances 
where  a  bailee  is  hired  to  perform  services  upon  the  chattel  he  is 
held  to  have  a  lien,  though  the  general  statement  that  the  article 
must  have  been  enhanced  in  value  or  there  is  no  lien  seems  scarce- 
ly applicable  to  a  warehouseman/'  In  fact,  it  seems  that  the 
right  of  a  bailee  to  demand  compensation  for  services  carries  the 
right  to  secure  that  compensation  by  a  particular  lien  upon  the 
property/*  Yet,  at  common  law,  a  livery  stable  keeper  or  agister 
has  no  lien  upon  an  animal  for  its  keep,''^  but  in  most  states  such 
a  lien  is  given  by  statute."" 

The  lien  in  bailments  of  hiring  is  particular,  upon  the  par- 
ticular goods  for  the  particular  services  rendered,  and  not 
a  general  lien  upon  any  goods  of  the  bailor  for  any  amounts 
owing  to  the  bailee/^  Since  a  lien  is  merely  a  right  to  re- 
tain possession  of  another's  property  until  some  charge  there- 
on is  paid,  it  follows  that  the  lien  is  lost  when  possession  is 
lost,  unless  possession  is  surrendered  through  fraud  or  mistake, 
and  a  lien  once  lost  cannot  be  restored  by  restored  possession/" 
And  as  the  lien  is  personal  in  nature,  and  dependent  upon  posses- 
sion, it  cannot  be  assigned,  for  when  possession  is  surrendered  to 

"Cowper    V.    Andrews,    Hob.    39;  Woodruff,    124    Mass.    205,    26    Am. 

Case  of  an  Hostler,  Yel.  66;  Oakes  v.  Rep.   658;    Grinnell   v.    Cook,   3   Hill 

Moore,   24   Maine  214,  41   Am.  Dec.  (N.  Y.)  485,  38  Am.  Dec.  663. 

379;  Grinnell  v.  Cook,  3  Hill  (N.  Y.)  "Hale  Bailments,  p.  224;  Van  Zile 

485,  38  Am.  Dec.  663.  Bailments    (2d   ed.),  §    162. 

"See  §  3101,  infra.  "Green  v.   Farmer,   4  Burr.   2214; 

™See  §§  3125  et  seq.  Miller  v.  Marston,  35  Maine  153,  56 

"'Wilson  V.  Martin,  40  N.  H.  88.  Am.  Dec.  694;  Mathias  v.  Sellers,  86 

"Story  Bailments  (9th  ed.),  §  453a;  Pa.  St.  486,  27  Am.  Rep.  723;  Moul- 

Hale    Bailments,    p.    223;    Van    Zile  ton    v.    Greene,    10    R.    I.    330.     But 

Bailments   (2d  ed.),  §  159.  where   an   artisan    received   skins   to 

"^Hale    Bailments,    p.    224;    Story  be  worked  up  into  garments,  he  may 

Bailments  (9th  ed.),  §  4S3a.  hold  the  residue  of  any  given  lot  for 

"Schouler   Bailments    (3d   ed.),    §  the  whole  sum  due  on  any  particular 

122.  lot.     In  re  Lindau,  183  Fed.  608. 

"Jackson    v.    Cummins,    5    M.    &  "^Holderman    v.    Manier,    104    Ind. 

W.  342;  Miller  v.  Marston,  35  Maine  118,  3  N.  E.  811;  Nevan  v.  Roup,  8 
153,    56    Am.    Dec.    694;    Harris    v. 
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an  assignee,  the  lien  is  lost.""  This  is  one  reason  why  a  livery 
stable  keeper  was  not  considered  to  have  a  lien  at  common  law, 
since  the  owner  of  the  horse  was  constantly  taking  the  horse  into 
his  possession  for  use,  thus  interrupting  the  bailee's  possession."" 
If  the  bailment  is  made  without  the  consent  of  the  owner,  the 
bailee  has  no  lien  as  against  him.®^  A  subcontractor  or  servant 
employed  by  the  bailee  has  no  lien  for  there  is  no  privity  between 
him  and  the  bailor."^  The  whole  lien  extends  to  every  part  of  the 
goods  embraced  in  one  contract  of  bailment,  and  no  part  of  it  is 
lost  by  the  deHvery  up  of  part  of  the  property,  the  lien  being  re- 
leased as  to  the  property  delivered,  but  the  whole  lien  attaching  to 
the  part  retained  in  the  bailee's  possession."^  Under  the  common 
law,  the  bailee  for  hire  has  no  power  of  sale  to  satisfy  his  lien, 
and  has  merely  the  right  to  retain  possession  of  the  goods  until 
his  demands  are  satisfied,  unless  given  a  power  of  sale  by  contract 
or  statute,  and  if  such  a  remedy  is  given  by  statute,  the  statute 
must  be  complied  with  strictly,  being  in  derogation  of  the  com- 
mon law."*  The  lien  is  terminated  by  payment  of  the  debt,"' 
by  loss  of  possession  of  the  property,""  or  may  be  waived  by  acts 
of  the  bailee  inconsistent  with  the  existence  of  a  lien,"^  and  an 
agreement  to  give  credit,  or  a  special  contract  for  a  method  of 
payment  inconsistent  with  a  lien,  is  held  a  waiver."* 

Iowa  207 ;   In   re  Merrick,  91   Mich.  Jacobs  v.  Knapp,  SO  N.  H.  71 ;  Gross 

342  SI  N.  W.  890;  Danzer  v.  Nathan,  v.  Eiden,  53  Wis.  S43,  11  N.  W.  9. 

14S   App.  Div.    (N.   Y.)   448,   129  N.  "^  In  re  Lindau,  183  Fed.  608;  New 

Y.  S.  966;  McDougall  v.  Crapon,  95  Haven     &     Northhampton     Co.     v. 

N    Car.  292 ;  Kitteridge  v.  Freeman,  Campbell,  128  Mass.  104,  35  Am.  Rep. 

48  Vt.  62.     Artisan's  lien  on  silk  for  360;  Schmidt  v.  Blood,  9  Wend.   (N. 

work  done  thereon  ceases  when  silk  Y.)   268;   Morgan  v.   Congdon,   4   N. 

repasses    into   bailor's   hands.     Dela-  Y.  552;  Solomon  v.  Bok,  49  Misc.  (N. 

ware    L    &  W.  R.  Co.  v.  David   (N.  Y.)   493,  98  N.  Y.  S.  838;  Hensel  v. 

J.).  82  AtT  516.  Noble,  95  Pa.   St.  345,  40  Am.  Rep. 

"'Van   zile   Bailments    (2d  ed.),   §  659. 

72  •  Robinson  v.  Larrabee,  63  Maine  °*  1  Jones  Liens,  §  1033 ;  Hale  Bail- 

116-   Morse  v.  Androscoggin  R.  Co.,  ments,  p.  234;  Lickbarrow  v.  Mason, 

39  Maine  285  •   Stickney  v.  Allen,  10  6  East  21 ;  Doane  v.  Russell,  3  Gray 

Gray     (Mass)     352;     Kitteridge    v.  (Mass.)    382;    Busfield    v.    Wheeler, 

Freeman,  48  Vt.  62.  ^^  A"«"  (Mass.)   139. 

"Hale  Bailments,  p.  225.  '"See  note  47  et  seq. 

"Clark  V  Hale,  34  Conn.  398;  °°  See  cases  cited  in  note  58. 
Hanch  v  Ripley,  127  Ind.  151,  26  N.  "Alabama  Cotton  Oil  Co.  v.  Wee- 
IE  70  11  L  R  A  61;  Globe  Works  den,  150  Ala.  587,  43  So.  926;  Brack- 
v'  Wright  106  Mass,  '207;  White  v.  ett  v.  Pierson,  114  App.  Div.  (N.  Y.) 
Smhh  44  N  J.  L.  105;  Hill  v.  Bur-  281,  99  N.  Y.  S.  770. 
ge™  37  S  Car  604,  IS  S.  E.  963.  ''Hale  v.  Barrett,  26  111.  195; 
"i   Jones   Liens,  §§   721,  737,  738;  Tucker  v.  Taylor,  S3  Ind,  93;   Rob- 
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The  priority  of  the  lien  of  the  bailee  who  works  upon  a  chattel 
depends  entirely  upon  the  circumstances  of  the  contract  of  bail- 
ment. The  general  rule  is  that  such  a  lien  is  inferior  to  a  mort- 
gage recorded  prior  to  the  bailment  for  work.*"  But  it  seems  that 
a  workman's  lien  for  repairs  necessary  to  preserve  a  chattel  may 
be  superior  to  the  rights  of  a  mortgagee,  whose  mortgage  is  of 
record,  as  where  a  workman  who  repaired  a  canal-boat  which  had 
sunk  and  which  would  have  been  useless  without  repair  was  held 
to  have  a  Hen  for  such  services  prior  to  the  rights  of  the  mort- 
gagee.'" 

inson    v.    Larrabee,    63    Maine    116;  McGhee  v.  Edwards,  87  Tenn.  506,  11 

Morrill  V.  Merrill,  64  N.  H.  71,  6  Atl.  S.  W.  316,  3  L.  R.  A.  654. 

602;  Bailey  v.  Adams,  14  Wend.   (N.  "Williams  v.  Allsup,  10  C.  B.   (N. 

Y.)  201;  Murphy  v.  Lippe,  35  N.  Y.  S.)  417;  Hammond  v.  Danielson,  126 

Super.  Ct.  542.  Mass.    294;     Scott    v.    Delahunt,    5 

""Bissell  V.  Pearce,  28  N.  Y.  252;  Lans.  372,  65  N.  Y.  128. 
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§  3095.  Bailments  of  hired  custody. — The  only  real  distinc- 
tion between  bailments  for  the  custody  of  chattels  and  bailments 
of  chattels  for  work  thereupon  is  usually  in  the  character  of 
services  rendered.  All  the  general  principles  of  bailments  apply 
to  these  contracts  as  well  as  to  other  bailments  for  hire.  We 
shall  proceed  to  note  some  of  the  special  applications  of  these 
principles  to  the  relationship  of  custodian,  in  so  far  as  these  appli- 
cations are  peculiar.  First  will  be  considered  warehousemen,  in- 
cluding storage-house  keepers,  elevators,  and  common  carriers 
when  holding  goods  in  storage;  next,  wharfingers,  factors,  and 
forwarders,  safe-deposit  bailees,  and  other  custodians,  such  as 
public  officers. 

§  3096.  Warehouseman  defined — Public  and  private  ware- 
housemen.— A  warehouseman  is  one  who,  as  a  business,  re- 
ceives the  goods  and  merchandise  of  others  to  be  stored  in  his 
warehouse  for  hire.^     By  statute  in  some  of  the  states  certain 

'For  other  definitions  see  Bouvier  506,  52  N.   E.   742,   citing  Bucher  v. 

Law.    Diet.  •    Goddard    Bailments,    §  Commonwealth,     103     Pa.     St.     528 ; 

150;  Van  Zile  Bailments   (2d  ed.),  §  Moors  v.  Jagode,  195  Pa.  St.  163,  45 

167;  Snydacker  v.  Blatchley,  177  111.  Atl.    723.     For    discussion    of    ware- 
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classes  of  warehousemen,  especially  the  owners  of  grain  elevators, 
are  made  public  warehousemen,  under  the  obligation  to  store  for 
all  who  may  apply,  in  a  manner  analogous  to  the  obligation  of 
■the  innkeeper  or  carrier,  but  as  a  rule  warehouses  are  not  public, 
and  the  owner  is  under  no  obligation  to  receive  goods  for  all." 
Bonded  warehouses  are  those  designated  by  the  United  States 
government  for  the  reception  and  storage  of  imports  until  duties 
have  been  paid,  and  they  are  held  to  be  private  warehouses." 

I 

J 

1  §  3097.  Delivery  and  acceptance — Commencement  of  lia- 
bility.— It  is  generally  necessary  that  the  property  should  be 
in  the  possession  of  the  warehouseman  and  under  his  control  in 
order  that  he  shall  be  held  for  the  care  of  the  goods,  but  it 
is  not  necessary  that  the  property  should  have  been  stored  away 
first.*  It  is  held  that  his  liability  begins  as  soon  as  the  warehouse 
crane  has  been  attached  to  the  goods,°  and  it  is  settled  that  if  the 
warehouseman  has  consented  to  take  charge  of  goods  before  they 
reach  the  warehouse,  he  is  liable  from  that  moment.®  It  follows 
that  if  there  is  no  delivery  and  no  acceptance,  actual  or  con- 
structive, the  warehouseman  is  not  bound.  The  question  as  to 
whether  the  delivery  of  goods  to  a  warehouseman  constitutes 

housemen's  liability  as  bailees,  see  'Macklin  v.  Frasier,  9  Bush  (Ky.) 
notes,  136  Am,  St.  226,  6  L.  R.  A.  857,  3;  Claflin  v.  Meyer,  75  N.  Y.  260,  31 
7  L.  R.  A.  529.  The  keeper  of  a  cot-  Am.  Rep.  467;  Fairfax  v.  N.  Y.  Cen- 
ton  yard  who  receives  compensation  tral  R.  Co.,  67  N.  Y.  11. 
'for  weighing  and  hauling  each  bale  *  Delaware,  L.  &  W.  R.  Co.  v.  Cen- 
and  is  accustomed  to  keep  the  cotton  tral  Stockyard  Co.,  45  N.  J.  Eq.  SO, 
in  the  yard  between  the  time  of  haul-  17  Atl.  146,  6  L.  R.  A.  855,  afifd. 
ing  and  weighing,  is  a  custodian  for  46  N.  J.  Eq.  280,  19  Atl.  185;  Tits- 
hire,  though  he  receives  no  compen-  worth  v.  Winnegar,  51  Barb.  (N.  Y.) 
sation  for  the  actual  storage.  Vogel  148;  Rodgers  v.  Stophel,  32  Pa.  Sl 
V.  Braudrick,  25  Okla.  259,  105  Pac.  Ill,  72  Am.  Dec.  775;  Blin  v.  Mayo, 
197.  10  Vt.  56,  33  Am.  Dec.  155. 

"Goddard    Bailments,    §    149;    Van  ■>  Thomas  v.  Day,  4  Esp.  262;  Jef- 

Zile  Bailments   (2d  ed.),  §  168;  Pon-  fersonville  R.   Co.  v.  White,  6  Bush 

tiac  Nat.  Bank  V.  Langan,  28  111.  App.  (Ky.)    251;    Merritt   v.    Old    Colony 

401;    Nash  v.    Page,   80   Ky.   539,   44  &c.  R.  Co.,  11  Allen   (Mass.)  80;  De 

Am.    Rep.   490;    Delaware   L.    &   W.  Mott  v.  Laraway,  14  Wend.   (N.  Y.) 

&c.    R.    Co.   V.    Central    Stock   Yards  225,  28  Am.  Dec.  523. 

Co.,   45   N.    J.    Eq,    50,    17   Atl.    146,  °  Merritt  v.  Old  Colony  &c.  R.  Co., 

6   L.   R,   A,   855,   afifd,  46  N.   J.   Eq.  11  Allen  (Mass.)  80;  Ducker  v.  Bar- 

280,    19  Atl.    185;   Brass   v.   State  of  nett,  5  Mo.  97;  Farrell  v.  Richmond 

North  Dakota,   153  U.   S.  391,  38  L.  &  D.   R.   Co.,   102   N.   Car.   390,  9  S. 

ed,    757,    14   Sup,    Ct.   857;    Munn   v,  E,  302,  3  L.  R.  A.  647,   11   Am,   St, 

Illinois,  94  U,   S.   113,  24  L.  ed,  77;  760;  Rodgers  v.   Stophel,  32  Pa,   St, 

Ogden   V,    Saunders,   12   Wheat.    (U.  Ill,  72  Am,  Dec,  775, 
S,)  359,  6  L,  ed,  656. 
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a  bailment  or  a  sale  was  considered  in  a  previous  chapter/  The 
time  when  the  carrier's  liability  as  such  terminates  and  that  as 
warehouseman  begins  will  be  considered  in  the  discussion  of  car- 
riers.' 

§  3098.  Warehouse  receipts — Their  effect  and  assignabil- 
ity.— Usually  upon  acceptance  of  goods  the  warehouseman 
issues  to  the  owner  a  receipt  describing  the  property,  with  the  date 
of  delivery,  and'the  person  from  whom  received,  while  the  under- 
taking of  the  warehouseman,  the  manner  of  storage  of  the  prop- 
erty, the  amount  of  the  charges  and  other  parts  of  the  contract 
are  often  set  out  in  the  receipt.  No  particular  form  is  essential, 
but  a  mere  memorandum  is  sufficient,  if  signed  by  the  warehouse- 
man, to  hold  him  to  the  obligation  to  redeliver  to  the  bailor  or  his 
assignee  the  goods  described."  Warehouse  receipts  are  regarded  as 
representative  of  the  goods  stored,  and  their  delivery  for  the  pur- 
pose of  transferring  the  goods  has  the  same  effect  as  the  delivery 
of  the  property  itself,  but  no  more,  passing  to  the  transferee  or 
assignee  only  the  rights  of  the  transferrer,  for  these  receipts  are 
not  negotiable  in  the  sense  of  negotiable  commercial  paper.'" 
The  warehouse  receipt  stands  in  most  respects  upon  prac- 
tically the  same  footing  in  law  as  the  bill  of  lading  issued 
by  the  carrier.^^     The  assignment  of  a  receipt  in  the  nature 

'See  §§  3004-3007,  supra.  bridge,  19  Ohio  St.  419,  2  Am.  Rep. 

'See  Carrier's  liability  as  ware-  408;  National  Union  Bank  of  Read- 
houseman,  infra,   §§  3271-3272.  ing  v.   Shearer,  22S   Pa.   St.   470,   74 

°  Jones  on  Pledges  (2d  ed,),  §  Atl.  351,  17  Am.  &  Eng.  Ann.  Cas. 
298 ;  National  Union  Bank  V.  Shearer,  664  and  note;  Davis  v.  Bradley,  28 
22s  Pa.  470,  74  Atl.  351,  17  Am.  &  Vt.  118,  65  Am.  Dec.  226.  Indorse- 
Eng.  Ann.  Cas.  664;  Harris  v.  Brad-  ment  in  blank  and  unconditional  de- 
ley,  2  Dill.  (U.  S.)  284,  Fed.  Cas.  livery  of  warehouse  receipts  trans- 
No.  6116.  But  a  mere  weighing  tag  is  f ers  title  for  valuable  consideration, 
not  a  warehouse  receipt.  Sinsheimer  St.  Anthony  &c.  Elevator  Co.  v. 
V.  Whitely,  111  Cal.  378,  52  Am.  St.  Dawson,  20  N.  Dak.  18,  126  N.  W. 
192.  1013,  Ann.  Cas,  1912B.  1337.    Receipt 

"State  Bank  of  City  of  N.  Y.  v.  for  cotton  issued  by  a  cotton  com- 

Waterhouse,  70  Conn.  76,  38  Atl.  904,  press  company  is  not  a  negotiable  in- 

66  Am.  St.  82;  Zellner  v.  Mobley,  84  strument    under    the    law    merchant, 

Ga.   746,   11    S.    E.   402,   20   Am.    St.  and  assignee  of  such  receipt  is  not 

390;   Burton  v.   Curyea,  40   111.   320,  a  bailor  to  the  warehouseman  in  the 

89  Am.  Dec.  350;  Broadwell  v.  How-  absence  of  notice  to  the  latter.  Stam- 

ard,   11  111.   305 ;   DoUiff  v.   Robbins,  ford  Compress  v.  Farmers'  &c.  Bank 

83  Minn,  498,  86  N.  W.  772,  85  Am.  (Tex.),  143  S.  W.  1142. 

St.  466;   Second  Nat.  Bank  v.  Wal-  "See  infra,  §§  3163,  3164. 
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of  a  warehouse  receipt,  but  issued  by  one  who  is  not  a  ware- 
houseman, is  not  an  effectual  deHvery  of  the  goods  as  against 
the  creditors  of  the  assignor/^  The  general  rule  holds  that 
the  owner  of  goods  may  assign  or  pledge  his  goods  in  the 
custody  of  a  warehouseman  by  the  indorsement  and  delivery 
of  a  warehouse  receipt  for  the  same,  and  that  such  delivery 
is  equivalent  to  the  delivery  of  the  goods,  but  if  one  who  is  not 
the  owner  of  the  goods  transfers  such  a  receipt,  he  can  transfer 
only  the  right  which  he  had,  and  the  true  owner's  rights  are  not 
diminished. ^^  And  a  public  warehouseman  can  pledge  his  own 
goods  in  his  own  warehouse  by  delivering  the  warehouse  receipt 
and  retaining  the  goods  in  his  possession.^*  There  are  some 
cases  holding  to  the  contrary,  but  these  depend  mainly  upon  the 
construction  of  statutes  as  forbidding  such  pledges. ^"^  In  some 
states  statutes  have  made  warehouse  receipts  negotiable,  but  even 
under  these  statutes  it  is  held  that  they  are  not  so  in  the  sense 
of  bills,  notes  and  other  representatives  of  money,  but  the  effect 
is  merely  to  provide  that  they  may  be  transferable  by  indorsement 
and  delivery,  and  that  such  delivery  is  equivalent  to  a  manual 
delivery  of  the  property."  However,  under  some  statutes,  the 
bona  fide  transferee  of  the  receipt  has  rights  which  cannot  be 
defeated  by  a  secret  understanding  between  the  warehouseman 

"Sinsheimer   v.   Whitely,    111    Cal.  gers  v.  Hayes),  40  Minn.  182,  41  N. 

378,   52  Am.   St.   192 ;   Franklin   Nat.  W.  971 ;  State  of  N.  Dakota  v.  Robb- 

Bank  V.  Whitehead,  149  Ind.  560,  49  Lawrence   Co.,    17   N.   Dak.   257,    115 

N.  E.  592,  39  L,  R.  A.  725,  63  Am.  N.  W.  846,  16  L.  R.  A.  (N.  S.)  227, 

St.    302;    Whitaker    v.    Sumner,     20  and  note;   Milliorn  v.   Clow,  42  Ore. 

Pick.      (Mass.)      399;      Tradesman's  169,  70  Pac.  398;  Millhiser  Mfg.  Co. 

Nat.  Bank  v.  Kent  Mfg.  Co.,  186  Pa.  v.  Gallego  Mills  Co.,  101  Va.  579,  44 

St.  556,  65  Am.   St.  876;   Shepardson  S.   E.   760;   Shephardson  v.   Cary,  29 

V.  Cary,  29  Wis.  34;  Geilfuss  v.  Cor-  A'\'is.  43. 

rigan,  95  Wis.  651,  70  N.  W.  306,  37        '=  First    Nat.    Bank    v.    Nelson,    38 

L.   R.  A.   166,  60  Am.   St.   143.     See  Ga.  391,  95  Am.  Dec.  400;   Franklin 

Hanover    Nat.    Bank    v.    American  Nat.  Bank  v.  Whitehead,  149  Ind.  560, 

Dock  &  Trust  Co.,  148  N.  Y.  612,  43  49  N.  E.  592,  39  L.  R.  A.  725,  63  Am. 

N.  E.  72,  51  Am.  St.  721.  St.   302;    Conrad   v.    Fisher,   37    Mo. 

"See  cases  cited  in  note  10.  State  App.  352,  8  L.  R.  A.   147;   Yenni  v. 

Bank  v.  Waterhouse,  70  Conn.  76,  66  McNamee,  45  N.  Y.  614. 
Am.  St.  82.  "  Commercial    Bank    v.    Hurt,    99 

"Ferguson   v.    Northern   Bank,    14  Ala.  130,  12  So.  568,  19  L.  R.  A.  701, 

Bush    (Ky.)    555,   29  Am.   Rep.   418;  42  Am.  St.  38;  Canadian  Bank  v.  Mc- 

Cochran  v.  Ripy,  13  Bush  (Ky.)  495;  Crea,   106   111.   281;    First   Nat.   Bank 

Merchants'   Bank  of  Detroit  v.   Hib-  of  Louisville  v.  Boyce,  78  Ky.  42,  39 

bard,  48  Mich.  118,  11  N.  W.  834,  42  Am.  Rep.  198;  Security  Bank  v.  i\Iin- 

Am.    Rep.    465 ;    Eggers    v.    National  neapolis  Cold  Storage  Co.,  55  Minn. 

Bank  of  Commerce  (sub  nomine.  Eg-  107,  56  N.  W.  582. 
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and  the  owner."  Transfer  by  mere  delivery  with  the  intent 
to  pass  title  will  pass  all  the  rights  of  the  transferrer."  The 
assignment  passes  rights  only  to  the  property  actually  stored,  and 
if  it  has  been  incorrectly  described,  as  where  a  receipt  was  given 
purporting  to  cover  fifteen  hundred  barrels  of  Portland  cement, 
and  the  barrels  were  filled  with  a  worthless  material  somewhat  re- 
sembling cement,  the  warehouseman  was  not  liable  to  the  bona 
fide  purchaser  for  the  cement  the  barrels  were  supposed  to  con- 
tain,^® for  it  is  held  that  the  warehouseman  is  not  bound  to  inspect 
packages  delivered  to  him,  and  is  not  an  insurer  of  their  contents, 
but  the  description  is  for  identification  only,  and  represents  the 
property  as  it  appears  externally  to  be.^"  But  where  the  ware- 
houseman has  negligently  issued  receipts  for  one  kind  of  prop-' 
erty,  when  he  knew  that  a  different  kind  was  stored,  or  from  the 
nature  of  the  goods,  or  the  ordinary  course  of  business  should 
have  known,  he  is  estopped  from  denying  that  the  property  de- 
scribed in  the  receipt  was  stored,  as  against  an  innocent  trans- 
feree.^^ In  all  other  cases  the  holder  of  a  receipt  has  a  right  only 
to  the  goods  actually  delivered,  and  the  warehouseman's  obliga- 
tion is  met  by  their  redelivery.^'' 

§  3099.  Warehouse  receipt  as  a  contract — Its  effect  in  lim- 
iting liability. — A  warehouse  receipt  issued  by  a  warehouse- 
man and  accepted  by  the  owner  of  goods  stored,  as  containing 
the  terms  and  conditions  upon  which  the  commodity  is  delivered 
and  received,  becomes  the  contract  between  the  parties,  and 
cannot,  ordinarily  at  least,  be  contradicted  or  varied  by  parol.^^ 
But  if  the  receipt  is  silent  as  to  the  terms  of  the  contract,  these 

"Anderson    v.    Portland    Flouring  '"Dean   v.   Driggs,   137   N.   Y.   274, 

Mills  Co.,  37  Ore.  483,  60  Pac.  839,  33  N.  E.  326,  19  L.  R.  A.  302,  55  Am. 

SO  L.  R.  A.  235,  82  Am.  St.  771 ;  Na-  St.    721 ;    Hale    v.    Milwaukee    Dock 

tional    Union    Bank   v.    Shearer,    225  Co.,  29  Wis.  482,  9  Am.  Rep.  603. 

Pa.   St.   470,   74  Atl.  351,   17  Am.   &  ''Van  Zile   Bailments    (2d   ed.),   § 

Eng.  Ann  Cas.  664.  174;    Norton  v.   Woodruff,  2   N.   Y. 

^Alabama    State   Bank   v.    Barnes,  153;    Hale   v.   Milwaukee   Dock   Co., 

82    Ala.    607,    2    So.    349;    Toner    v.  29  Wis.  482,  9  Am.  Rep.  603. 

Citizens'  State  Bank,  25  Ind.  App.  29,  '^  See  citations  in  note  21. 

56  N.  E.  731;  Rice  v.  Cutler,  17  Wis.  ""  Savage   v.    Salem    Mills    Co.,    48 

351,  84  Am.  Dec.  747.  Ore.   1,  85   Pac.  69,   10  Am.  &   Eng. 

"Dean  v.  Driegs,  137  N.  Y.  274,  33  Ann.   Cas.  1065.     See  note,  19  L.  R. 

N.  E.  326,   19  L.  R.  A.  302,  ;J3  Am.  A.  304. 
Sf   721. 
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may  be  shown  by  parol,  or  if  the  language  is  ambiguous,  it  may 
be  interpreted  in  the  light  of  circumstances  and  of  custom  or 
usage.-*  The  warehouseman  may  limit  his  liability  by  the  con- 
tract contained  in  the  receipt,  and  the  leading  case  holds  that 
where  a  receipt  was  accepted  containing  the  words  "Loss  or  dam- 
age by  fire,  the  elements,  shrinkage,  leakage,  or  natural  decay, 
at  owner's  risk,"  such  notice  became  a  part  of  the  contract,  and 
the  warehouseman  was  held  not  liable  for  a  great  loss  caused  by 
leakage  of  liquor  stored.^^  The  exemption  from  liability  is  lim- 
ited to  the  excepted  causes,  and  does  not  relieve  the  Avarehouse- 
man  from  his  obligation  to  use  proper  care  and  prudent  diligence 
as  to  the  goods  stored.^°  So  where  the  warehouseman  was 
exempted  from  losses  caused  by  the  "elements,"  it  was  held  that 
this  was  equivalent  to  loss  by  the  acts  of  God,  and  that  a  fire  of 
incendiary  origin  was  not  included  in  the  exception.^'  No  ware- 
houseman may  by  contract  relieve  himself  from  the  conse- 
quences of  his  negligence.^^  It  is  possible,  however,  that  he  may 
limit  the  amount  for  which  he  is  liable,  by  an  express  contract, 
the  provisions  of  which  have  been  fairlv  accepted,  with  notice,  by 
the  bailee.^* 

^  Morningstar  v.  Cunningham,   110  Patterson  v.  Wenatchee  Canning  Co., 

Ind.  328,  11  N.  E.  593,  59  Am.  Rep.  53  Wash.  155,  101  Pac.  721,  110  Pac. 

211;   Savage  v.   Salem  Mills   Co.,  48  379;  cases  cited  in  note,  136  Am.  St. 

Ore.   1,  85   Pac.  69,   10  Am.  &  Eng.  248. 
Ann.   Cas.   1065.  ^'Van    Toll    v.    South    Eastern    R. 

'"Taussig  V.  Bode,  134  Cal.  260,  66  Co.,  12  C.  B.  (N.  S.)  75,  31  L.  J.  C. 

Pac.   259,   54  L.   R.   A.   774,  86  Am.  P.  241;  Harris  v.  Great  Western  R. 

St.  250.  Co.,    1   Q.   B.   Div.   515,    17   Eng.    R. 

'"Rudell  V.  Grand  Rapids  Cold  (Moak.)  156;  Marks  v.  New  Orleans 
Storage  Co.,  136  Mich.  528,  99  N.  W.  Cold  Storage  Co.,  107  La.  172,  31  So. 
756;  Minnesota  Butter  &  Cheese  Co.  671,  57  L.  R.  A.  271,  90  Am.  St.  285. 
V.  St.  Paul  Cold  Storage  &c.  Co.,  75  Recitals  in  writings  given  by  a  ware- 
Minn.  445,  11  N.  W.  977,  74  Am.  St.  house  company  to  a  bailor  do  not 
515;  Hunter  v.  Baltimore  Packing  relieve  the  company  from  the  con- 
&c.  Co.,  75  Minn.  408,  78  N.  W.  11.  sequences  of  its  own  negligence.     A 

"  Pope  V.  Farmers'  Union  &  Mill-  limitation  in  a  receipt  and  other  writ- 
ing Co.,  130  Cal.  139,  62  Pac.  384,  53  ings  of  the  company's  responsibilities 
L.  R.  A.  673,  80  Am.  St.  87.  to  $50,  unless  a  greater  value  of  the 

'*  Gulf    Compress    Co.    v.    Harring-  goods   were  known   to   the   company, 

ton,  90  Ark.  256,   119   S.  W.  249,  23  is  binding  on  the  bailor;  and  a  limita- 

L.  R.  A.    (N.  S.)    120Sn;  Dieterle  v.  tion     of     liability     to     $50     for     any 

Bekin,     143     Cal.    683,   11   Pac.   664;  "piece"    meant    an    individual    article 

Grenada  Cotton.  Compress  Co.  v.  At-  with  separate  identity  at  the  time  of 

kinson,  94  Miss.  93,  47  So.  644;  Col-  storage,  and  not  a  concealed  portion, 

lins  V.  Burns,  63   N.   Y.   1 ;   Rapp  v.  Rapp  v.  Washington  Storage  &c.  Co., 

Washington     Storage     &c.     Co.,     75  75   Misc.   (N.  Y.)    16,  134  N.  Y.  S. 

Alisc.  (N.  Y.)   16,  134  N.  Y.  S.  855;  855. 
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§  3100,     Duties    and    liabilities    of    warehousemen. — The 

warehouseman  must  comply  with  the  contract  of  storage.^'^ 
If  he  has  contracted  to  store  goods  in  a  specified  warehouse 
or  a  particular  place,  and  stores  them  in  a  different  place,  it  is 
at  his  own  risk,  and  he  is  liable  for  their  injury  which  occurs 
even  without  his  own  negligence.^^  He  is  under  the  general  obli- 
gation of  a  bailee  for  mutual  benefit  to  exercise  ordinary  diligence 
in  the  care  of  goods  stored,  and  some  of  the  specific  obligations 
involved  in  this  will  now  be  mentioned.  His  building  must  be  rea- 
sonably and  ordinarily  safe  against  dangers  from  within,  or  haz- 
ards from  without.^^  The  warehouse  must  be  kept  free  from  taint 
or  odor  which  may  injure  certain  classes  of  goods,  as  the  odor 
from  pine  boards  which  damages  eggs  in  a  cold  storage  house.'^ 
He  may  be  negligent  in  the  location  of  the  warehouse,  as  well  as 
its  construction.^*  He  is  not,  however,  liable  for  loss  caused  by 
latent  defect  in  his  building.^^  The  warehouseman  is  not  bound 
to  store  the  goods  in  a  fireproof  building  unless  he  has  expressly 
or  impliedly  contracted  to  do  so,^*  and  is  not  liable  for  loss  of 
goods  by  fire,  unless  such  loss  was  caused  by  his  negligence  or 
want  of  precaution  for  their  safety,  or  that  of  his  employes 

"Van  Zile  Bailments  (2d  ed.),  §  Kans.  143,  lOS  Pac.  11,  24  L.  R.  A. 
180;  McRae  v.  Hill,  126  111.  App.  349.  (N.  S.)  1117n;  Cowles  v.  Pointer,  26 
See  cases  cited  in  note  31.  The  ware-  Miss.  253;  Muskogee  Crystal  Ice  Co. 
houseman  may  by  contract  make  him-  v.  Riley  (Okla.),  108  Pac.  629;  God- 
self  an  insurer.  Federal  Chemical  ley  v.  Hagerty,  20  Pa.  St.  387,  59  Am. 
Co.  V.  Green,  33  Ky.  L.  671,  110  S.  Dec.  731;  Moulton  v.  Phillips,  10 
W.  859.  R.  I.  218,  14  Am.  Rep.  663 ;  cases  cited 

'^  McCurdy  v.  Wallblom  Furniture  in  note,   136  Am.   St.  223. 

&c.    Co.,   94   Minn.   326,    102    N.   W.  ==  Parker  v.  Union  Ice  &  Salt  Co., 

873,  3  Am.  &  Eng.  Ann.  Cas.  468  and  59   Kans.  626,   54   Pac.   672,   68   Am. 

note.     See  also,  Lilley  v.  Doubleday,  St.    383.      See    also.    Smith    v.    Dia- 

7  Q.  B.  Div.  510;  St.  Losky  v.  David-  mond  Ice  and  Storage  Co.,  65  Wash, 

son,  6  Cal.  643;  Bradley  v.  Cunning-  576,   118  Pac.  646,  38  L.   R.  A.    (N. 

ham,   61    Conn.   485,  23   Atl.   932,   15  S.)  994. 

L.  R.  A.  679,  109  Am.  St.  679;  Mc-  »*  Barron    v.    Eldredge,    100    Mass. 

Rae  V.  Hill,  126  111.  App.  349 ;  Wiley  455,  1  Am.  Rep.  126. 

V.  Locke,  81  Kans.   143,   105  Pac.  11,  =»  Moulton  v.  Phillips,  10  R.  I.  218, 

24  L.  R.  A.    (N.  S.)    1117n;  Hudson  14  Am.   Rep.  663. 

V.  Columbian  Transfer  Co.,  137  Mich.  ^  Hatchett  v.  Gibson,  13  Ala.  587 ; 

255    100  N.  W.  402.  Chicago  &  A.  R.  Co.  v.  Scott,  42  111. 

i     '''Higman  V.  Camody,  112  Ala.  267,'  132;    Clifford    v.    Universal    Storage 

20    So.    480,    57    Am.    St.    33;    Gulf  &c.  Co ,  52  Misc.  (N.  Y.)  595,  102  N. 

Compress  Co.  v.  Harrington,  90  Ark.  Y.  S.  460 ;  Schmidt  v.  Blood,  9  Wend. 

256,  119  S.  W.  249,  23  L.  R.  A.   (N.  (N.   Y.)    268,  24  Am.  Dec.    143   and 

S.)   1205;  Allen  v.  Somers,  73  Conn,  note;  Vincent  v.  Rather,  31  Tex.  77, 

355,  47  Atl.  653,  52  L.  R.  A.  106n,  84  98  Am.  Dec.  516. 
Am.    St.    158;    Wiley    v.    Locke,    81 
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within  the  scope  and  course  of  their  emplo)Trient.''  The  same 
rule  appHes  to  a  loss  by  theft.^'  For  loss  by  the  act  of  God  or 
overwhelming  force  he  is  not  liable.'*''  He  must  use  ordinary 
precautions  to  prevent  loss  from  rats  and  mice,*"  but  the  ware- 
houseman who  has  discovered  that  wheat  stored  by  him  is  liable 
to  be  infected  by  weevil,  who  uses  ordinary  precautions  to  prevent 
it,  and  notifies  the  owner  to  remove  the  grain,  is  not  liable  for  loss 
caused  by  the  weevil  getting  into  it.*^  A  bailee  of  goods  for 
cold  storage  is  liable  only  for  failure  to  keep  the  room  at  the 
ordinary  cold  storage  temperature,*^  but  one  who  has  held  himself 
out  as  storing  particular  kinds  of  goods  is  under  the  obligation 
to  maintain  the  proper  temperature  for  the  preservation  of  the 
goods.*^  It  has  been  held  that  a  warehouseman  is  not  bound  to 
keep  his  warehouse  frost-proof,  so  that  bulbs  would  not  be 
frozen.**  The  warehouseman  who  stores  explosives  with  other 
goods  is  liable  for  loss  thereby  caused.  *°  Under  some  circum- 
stances he  may  become  liable  for  failure  to  provide  watchmen,*" 


"Hatchett  v.  Gibson,  13  Ala.  587; 
Gibson  V.  Hatchett,  24  Ala.  201 ;  Rus- 
sell V.  Koehler,  66  111.  459;  Drudge  v. 
Leiter,  18  Ind.  App.  694,  49  N.  E. 
34,  63  Am.  St.  359;  Irons  v.  Kentner, 
51  Iowa  88,  SO  N.  W.  11,  33  Am. 
Rep.  119;  Yazoo  &c.  R.  Co.  v. 
Hughes,  94  Miss.  242,  47  So.  662,  22 
L.  R.  A.  (N.  S.)  975n;  Fleischman 
V.  Southern  R.  Co.,  76  S.  Car.  237,  56 
S.  E.  974,  9  L.  R.  A.  (N.  S.)  519; 
Vincent  v.  Rather,  31  Tex.  17,  98 
Am.  Dec.  516;  Lancaster  Mills  v. 
Merchant's  Cotton  Press  Co.,  89 
Tenn.  1,  14  S.  W.  317,  24  Am.  St. 
586;   cases  cited  136  Am.   St.  227. 

="  Battelle  v.  Mercantile  W.  Co.,  139 
App.  Div.  (N.  Y.)  649,  124  N.  Y.  S. 
135;  Schmidt  v.  Blood,  9  Wend.  (N. 
Y.)  268,  24  Am.  Dec.  143  and  note; 
Claflin  V.  Meyer,  75  N.  Y.  260,  31 
Am.  Rep.  467;  Hutchinson  v.  United 
States  Exp.  Co.,  63  W.  Va.  128,  59 
S.  E.  949,  14  L.  R.  A.  (N.  S.)  393n; 
note  136  Am.  St.  228-9. 

™  Abraham  v.  Nunn,  42  Ala.  51 ; 
Williams  v.  Grant,  1  Conn.  487,  7 
Am.  Dec.  235;  Patten  v.  Baggs,  43 
Ga.  167;  McCranie  v.  Wood,  24  La. 
Ann.  406;  American  Brewing  Assn. 
V.  Talbot,  141  Mo.  674,  42  S.  W.  679, 
64  Am.  St.  538.. 


"Cailiff  V.  Danvers,  1  Peake 
(1790-1794)  114,  3  R.  R.  666;  Lav- 
eroni  v.  Drury,  16  Eng.  L.  &  Eq. 
510,  16  Jur.  1024,  22  L.  J.  Ex.  (N. 
S.)  2;  Taylor  v.  Secrist,  2  Disn. 
(Ohio)  299;  Garrigues  v.  Coxe,  1 
Bin.  (Pa.)  592,  2  Am.  Dec.  493. 

"  Carlev  v.  Offutt,  136  Ky.  212,  124 
S.  W.  280,  26  -L.  R.  A.  (N.  S.) 
1114n,  136  Am.   St.  207  and  note. 

"Allen  V.  Somers,  li  Conn.  355,  47 
Atl.  653,  52  L.  R.  A.  106,  84  Am.  St. 
158. 

"Sutherland  v.  Albany  Cold  Stor- 
age &  W.  Co.,  171  N.  Y.  269,  63  N. 
E.  1100,  89  Am.  St.  815.  See  Town- 
send  V.  Rich,  58  Minn.  559,  60  N.  W. 
545.  See,  generally,  as  to  liability  of 
cold  storage  warehouseman,  note  90 
Am.  St.  295-302. 

"Hallock  V.  Mallett,  13  N.  Y.  St. 
263,  55  N.  Y.  Sup.  Ct.  265. 

'M\'hite  V.  Colorado  Cent.  R.  Co., 
3  McCrary  (U.  S.)  559,  Fed.  Cas. 
17543.  Contra,  Collins  v.  Alabama  G. 
S.  R.  Co.,  104  Ala.  390,  16  So.  140. 

"  Chicago  &  A.  ,R.  Co.  v.  Scott,  42 
III.  132.  See  Evans  v.  New  York  & 
P.  S.  S.  Co.,  163  Fed.  405;  Derosia 
V.  Winona  &c.  R.  Co.,  18  Minn.  133; 
Batelle  v.  IMercantile  Warehouse  Co., 
139  App.   Div,    (N.   Y.)    649,    124  N. 
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and  may  sometimes  become  liable  for  failure  to  use  ordinary  dili- 
gence to  remove  goods  from  threatened  danger  from  fire  or 
flood,  if  loss  is  caused  by  such  fire  or  flood,  and  an  ordinarily 
prudent  man  would  have  removed  his  own  goods." 

§  3101.  Further  of  the  warehousing  relationship — Ware- 
houseman's lien. — The  warehouseman  may  insure  the  prop- 
erty stored  in  his  own  name,  and  in  case  of  loss  collect  the  whole, 
standing  as  trustee  for  the  owner  for  the  amount  above  his 
claims.*^  He  has  such  a  special  property  that  he  may  protect 
the  goods  by  an  action.*"  The  bailor  is  held  to  the  exercise 
of  good  faith,  and  if  he  offers  for  storage  dangerous  goods  likely 
to  injure  other  goods  stored,  it  is  his  duty  to  inform  the  ware- 
houseman."" The  warehouseman  has  a  right  to  reasonable  com- 
pensation, usually  determined  by  contract,  or  the  usages  of  the 
business,"^  and  has  a  lien  to  secure  this,  similar  to  the  lien  of  any 
other  bailee  for  hire,  it  being  special  and  not  general."*^  He  is, 
of  course,  liable  for  an  unauthorized  use  of  the  chattels  stored, 
the  same  as  any  other  bailee,"'  and  has  even  been  held  guilty  of 
conversion  for  storing  goods  in  one  building  when  the  contract 
was  to  store  in  another."*     The  liability  of  common  carriers  as 

Y.  S.  135.    And  compare  Pike  v.  Chi-  "  American  Storage  &  Moving  Co. 

cage,   M.   &   St.   P.   R.   Co.,  40  Wis.  v.   St.    Louis    Transit    Co.,   120  Mo. 

583.  App.  410,  97  S.  W.  184. 

"Macklin     v.     Frazier,     9     Bush  "Van  Zile  Bailments   (2d  ed.),  §§ 

(Ky.)    3;    H.   A.   Johnson   &   Co.   v.  181,    182. 

Springfield  Ice  &c.  Co.,  143  Mo.  App.  "Van   Zile  Bailments    (2d  ed.),   § 

441,    127    S.    W.   692;    Prince   v.    St.  213.     See  cases  cited  in  note  52.    In 

Louis  Cotton  Compress  Co.,  112  Mo.  absence  of  agreement  bailee  for  stor- 

App.  49,  86  S.  W.  873.  age  may  charge  reasonable  value  for 

"Baxter  v.  Hartford  Fire  Ins.  Co.,  his  services.     Schroeder  v.  Mauzy,  16 

12   Fed.  481,   11   Biss.    (U.    S.)    306;  Cal.  App.  443,  118  Pac.  459. 

Hough  v.   People's  Fire  Ins.  Co.,  36  '^'Reebie  v.  Brackett,  109  111.  App. 

Md.    398-    Lancaster    Mills    v.    Mer-  631;  Kaufman  v.  Leonard,  139  Mich, 

chants'  Cotton-Press  Co.,  89  Tenn.  1,  104,   102   N.   W.  632;   Reidenbach  v. 

14  S.  W.  317,  24  Am.  St.  586;  Home  Tuck,  88  N.  Y.   S.  366;   Schmidt  v. 

Ins.  Co.  v.  Baltimore  Warehouse  Co.,  Blood,  9  Wend.  (N.  Y.)  268,  24  Am. 

93  U.   S.  527,  23  L.  ed.  868.     Under  Dec.    143n;    Steinman   v.   Wilkins,   7 

certain  circumstances  it  may  become  Watts  and  S.  (Pa.)  466,  42  Am.  Dec. 

the  duty  of  the  warehouseman  to  in-  254. 

sure     in    the    exercise    of    ordinary  '^Hall   v.    Pillsbury,   43   Minn.   33, 

diligence,  though  the  rule  is  that  he  44  N.  W.  673,  7  L.  R.  A.  529,  19  Am. 

is   not   liable    for    failure   to    insure.  St.  209;  Dolliff  v.  Robbins,  83  Minn. 

Lancaster  Mills  v.  Merchants'  Cotton-  498,  86  N.  W.  772,  85  Am.   St.  466. 

Press  Co.,  89  Tenn.  1,  14  S.  W.  317,  "McCurdy     v.     Wallblom     Furni- 

24  Am.  St.  586.   See  note  52  L.  R.  A.  ture  &c.  Co.,  94  Minn.  326,  102  N.  W. 

341.  873,  3  Am.  &  Eng.  Ann.  Cas.  468. 
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warehousemen  for  goods  held,  before  transit  is  commenced,  or 
after  transit  is  finished,  will  be  considered  in  the  treatment  of 


§  3102,  Redelivery — Presumption  in  case  of  injury  to 
goods — Termination  of  relation. — The  warehouseman  is  un- 
der the  general  duty  to  redeliver  the  goods  stored  to  the  bailor, 
or  to  the  holder  of  the  properly  indorsed  receipt,°°  and  it 
has  been  held  that  he  cannot  require  proof  that  the  bailor  is 
the  owner/ ^  There  is  an  exception  to  the  general  rule  that 
the  identical  goods  stored  must  be  returned,  where  wheat  is 
stored  with  an  elevator-man,  and  mixed  with  other  wheat, 
in  which  case  the  obligation  is  to  return  a  like  amount  of 
wheat  of  the  same  kind  and  quality,  or  where  wheat  is  stored 
to  be  returned  in  flour,  not  necessarily  from  the  same  wheat/'* 
Since  the  warehouseman  is  liable  only  for  negligence,  or  the 
failure  to  use  ordinary  care,  the  burden  of  proof  is  at  all 
times  on  the  plaintiff  who  charges  him  with  such  failure,  but 
when  he  has  shown  the  delivery  of  the  goods,  and  that  they  were 
not  redelivered  or  were  injured,  he  has  made  out  a  prima  facie 
case/"  But  the  warehouseman  has  made  out  his  defense  when  he 
shows  that  the  loss  was  from  a  cause  for  which  he  is  excused, 
as  an  act  of  God,  and  he  cannot  then  be  held  liable  unless  the 
plaintiff  shows  that  the  negligence  of  the  warehouseman  was  a 

'=See  subject  of  Carriers,  §§  3141,  ""Yockey  v.  Smith,  181  111  564,  72 

3271,  3272,  infra.  Am.    St.    286;    Morningstar   v.    Cun- 

°' Alabama  &  T.  R.  R.  Co.  v.  Kidd,  ninghara,  110  Ind.  328,  11  N.  E.  593, 

35  Ala.  209;  Babcock  v.  People's  Sav.  59  Am.  Rep.  211;  Drudge  v.  Leiter, 

Bank,    118   Ind.   212,   20   N.   E.   732;  18   Ind,   App.   694,   49   N.    E.   34,   63 

Lichtenhein    v.    Boston    &c.    R.    Co.,  Am.    St.   359;    Hall   v.    Pillsbury,   43 

11   Cush.    (IVIass.)    70;   Bank  of  Os-  Minn.  33,   19  Am.   St.  209;  Chase  v. 

wego  V.  Doyle,  91  N.  Y.  32,  43  Am.  Washburn,   1   Ohio   St.  244,   59  Am. 

Rep.  634;  Velsian  v.  Lewis,  IS  Ore.  Dec.    623;    Hutchinson    v.    Common- 

539,  3  Am.  St.  184;  Harris  v.  Brad-  wealth,    82    Pa.    St.    572;    Bretz    v. 

ley,   2   Dill.    (U.   S.)    284,   Fed.    Cas.  Diehl,  117  Pa.  St.  589,  11  Atl.  893,  2 

No.   6116.     See   Fifth   Nat.   Bank  v.  Am.    St.   706.     See   cases   cited   in   § 

Providence  Warehouse  Co.,   17  R.  I.  3007,  supra. 

112,  20  Atl.  203,  9  L.  R.  A.  260,  as  to  ''Parry  v.  Squair,  79  111.  App.  324; 

liability  of   warehouseman   who   sur-  Claflin  v.  Meyer,  75  N.  Y.  260,  31  Am. 

renders  goods  without  production  of  Rep.  467;  Lynch  v.  Kluber,  20  Misc. 

receipt,    when    contract    was    to    de-  (N.    Y.)    601,    46    N.    Y.    S.    428; 

liver  only  on  surrender.  Schmidt  v.  Blood,  9  Wend.   (N.  Y.) 

"  McCafferty  v.  Brady,  5  Sad.  (Pa.)  268,  24  Am.  Dec.  143n. 
565  (unof.),  9  Atl.  37,  19  Wkly.  Notes 
Cas.  553. 
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contributing  cause  of  the  loss/"  The  relationship  is  terminated 
by  redelivery,  and  it  is  held  that  when  grain  reaches  the  spout 
in  the  control  of  the  bailee  or  his  agent,  carrying  it  from  the  ele- 
vator, the  relationship  is  ended."  The  warehouseman  is  liable 
in  trover  for  misdelivery."^ 

§  3103.  Wharfingers. — Wharfingers  maintain  wharves  for 
the  purpose  of  receiving  goods  for  hire,  either  from  shippers  who 
desire  to  forward  them  by  vessels,  or  from  the  vessel  upon  dis- 
charge of  its  cargo.  The  duties  of  a  wharfinger  are  practically 
the  same  as  those  of  a  warehouseman.  He  is  held  to  ordinary  dili- 
gence in  caring  for  the  goods.""  His  liability  begins  when  the 
goods  are  delivered  to  him  or  upon  his  wharf,  and  he  has  notice  of 
such  delivery,"*  and  ends  when  he  ceases  to  have  control  of  the 
property,  and  has  delivered  it  to  the  person  for  whom  it  was  in- 
tended."''  Usage  may  very  largely  enter  into  the  obligation  of  the 
wharfinger,""  and,  in  the  absence  of  contract,  his  compensation  is 
determined  by  the  customary  charge,  if  reasonable."^ 

§3104.  Factors  and  commission  merchants. — Factors  or 
commission  merchants  are  those  who  make  it  a  business  to  receive 
the  goods  of  others  and  sell  them  upon  commission.  Though 
they  are  to  a  certain  extent  the  agents  of  the  owner,  yet  they  are 

°°  Taussig  V.  Bode,  134  Cal.  260,  66  Doyle,  91  N.  Y.  32,  43  Am.  Rep.  634; 

Pac.  259,  54  L.  R.  A.  774;  Hunter  v.  Collins  v.  Burns,  63  N.  Y.  1. 

Ricke  Bros.,  127  Iowa  108,  102  N.  W.  ■"  Cox  v.  O'Rily,  4  Ind.  368,  58  Am. 

826;    Marks    v.    New    Orleans    Cold  Dec.   633;    Garfield   &c.    Coal   Co.   v. 

Storage  Co.,  107  La.  172,  31  So.  671,  Rockland-Rockport     Lime     Co.,     184 

57   L.    R.   A.   271,   90   Am.    St.   285;  Mass.  60,  67  N.  E.  863,  61  L.  R.  A. 

Knights   V.    Piella,    111    Mich.   9,   69  946,    100   Am.    St.    543;    Schmidt    v. 

N.  W.  92,  66  Am.  St.  375 ;  Shropshire  Blood,    9    Wend.    (N.    Y.)    268,    24 

V.  Sidebottom,  30  Mont.  406,  76  Pac.  Am.  Dec.  143;  Barber  v.  Abendroth, 

941;  Claflin  v.  Meyer,  75  N.  Y.  260,  102    N.    Y.   406,    55    Am.    Rep.    821; 

31  Am.  Rep.  467.     See  cases  cited  in  Blin  v.  Mayo,  10  Vt.  56,  33  Am.  Dec. 

notes,   1   Am.   &  Eng.  Ann.   Cas.  23.  175. 

See    Milwaukee    Mirror    &c.    Co.    v.  "  Packard  v.  Getman,  6  Cowen  (N. 

Chicago   &c.    R.    Co.,    148   Wis.    173,  Y.)    757,   16  Am.   Dec.   475;   Blin  v. 

134  N.  W.  379.  Mayo,  10  Vt,  56,  33  Am.  Dec.  175. 

"'De  Mott  V.   Laraway,   14  Wend.  "^  Cobban  v.  Downe,  S  Esp.  41. 

(N.  Y.)   225,  28  Am.  Dec.  523;  The  «°  Cobban    v.    Downe,    5    Esp.    41; 

R.  G.  Winslow,  4  Biss.  (U.  S.)  13.  Blin  v.  Mayo,  10  Vt.  56,  33  Am.  Dec. 

"  Alabama  &  T.  R.  Co.  v.  Kidd,  35  175. 

Ala.    209;    Jeffersonville    R.    Co.    v.  "Riddick  v.  Dunn,  145  N.  Car.  31, 

White,  6  Bush    (Ky.)   251;  Lichten-  58  S.  E.   1091,   13  Am.  &  Eng.  Ann. 

hein  v.  Boston  &  P.  R.  Co.,  11  Cush.  Cas.  382,  and  cases  cited  in  note. 
(Mass.)     70;    Bank    of    Oswego   v. 
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bailees,  since  they  have  the  possession  of  the  goods,  and  they  are 
held  to  use  the  diligence  of  warehousemen  in  caring  for  the 
goods. ^^  The  factor  is  also  under  the  obligation  to  use  the  skill 
of  the  ordinary  factor  in  carrying  out  the  purposes  of  the  bail- 
ment, and  it  is  not  enough  that  he  has  exercised  good  faith.  °' 
The  factor  is  a  bailee  who  has,  contrary  to  the  general  rule,  a 
general  lien  on  the  goods  in  his  possession  to  secure  a  balance 
of  account  extending  over  more  than  one  transaction,'"'  which  he 
loses  by  surrender  of  possession.'^  He  is  held  to  the  duty  to 
strictly  follow  the  directions  of  the  employer,'^  and  as  a  general 
rule  cannot  pledge  or  pawn  the  goods,  or  substitute  other  goods 
for  them." 

§  3105.  Safe-deposit  companies. — Safe-deposit  companies 
are  those  which  undertake  in  the  usual  course  of  business  to  fur- 
nish for  hire  a  box  or  safe  in  a  burglar-proof  vault,  in  which 
valuable  papers  may  be  kept.  The  company,  though  it  watches 
over  the  vault  in  which  the  boxes  are  kept,  has  not  full  control 
over  the  property,  for  the  depositor  or  his  agent  places  property 
in  the  box  or  removes  it  when  he  pleases.  There  is  in  fact  no 
delivery  to  the  company,  and  the  best  authority  holds  that  the 
relation  thus  created  is  not  a  bailment,  but  is  rather  in  the  nature 
of  the  lease  of  space,  creating  a  landlord  and  tenant  relation.'* 
Yet  the  courts  have  many  times  called  the  relation  a  bailment 
relation.'^     Whatever  the  relation,  it  is  settled  that  the  deposit 

'"Van   Zile   Bailments    (2d   ed.),   §  "Comer  v.  Way,   107  Ala.  300,   19 

193;    Goddard     Bailments,     §     157;  So.  966,  54  Am.  St.  93;  McKenzie  v. 

Jones  Bailments,  §  98  et  seq.;  Story  Hodgkin,    126   Cal.   591,   59   Pac.   36, 

Bailments  (9th  ed.),  §  456;  Coggs  v.  11  Am.  St.  209;  B.  F.  Sturtevant  Co. 

Bernard,  2  Ld.  Raym.  909 ;  McKenzie  v.   Dugan,    106   Md.   587,    14   Am.   & 

V.  Nevius,  22  Maine  138,  38  Am.  Dec.  Eng.  Ann.  Cas.  675. 

291;  Vincent  v.  Rather,  31  Tex.  11,  "Commercial     Bank    v.     Hurt,   99 

98  Am.  Dec.  516.  Ala.  130,  12  So.  568,  19  L.  R.  A.  701, 

"Story  Bailments  (9th  ed.),  §  395;  42  Am.  St.  38.     The  subject  of  fac- 

Weaver  v.   Foyer,  70   111.   567;   Dun-  tors    and    commission    merchants    is 

bar  V.  Gregg,  44  III.  App.  527.  more  fully  considered  under  the  title 

"Comer  v.  Way,   107  Ala.  300,  19  Agency. 

So.  966,  54  Am.  St.  93;  Balderston  v.  "2   Street   Found.   Leg.   Liab.   291, 

Nat.    Rubber    Co.,    18   R.    I.   338,   27  ch.  28;  Van  Zile  Bailments  (2d  ed.), 

Atl.   507,   49  Am.    St.   772.     But   see  §§  195,  196.     Hale  Bailments,  p.  248- 

First   Nat.   Bank  v.   Ege,   109  N.  Y.  9.      See    Gregg   v.    Hilson,    8    Phila. 

120,   16  N.  E.  317,  4  Am.   St.  431.  (Pa.)  91. 

"Rowland  v.  Dolby,   100  Md.  272,  '"Cussen    v.     Southern    Cal.     Sav. 

59  Atl.  666.  3  Am,  &  Eng.  Ann.  Cas.  Bank,      139      Cal.      534,     65      Pac. 

643.  1099,     85     Am.     St.     221;     Mayer 
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company  is  held  to  ordinary  care,  or  diligence  commensurate 
with  the  needs  for  care  and  the  circumstances,  which,  in  such 
cases,  because  of  the  value  of  the  property,  is  a  high  degree  of 
care  and  watchfulness."  This  has  been  defined  as  the  care  and  . 
diligence  ordinarily  exercised  by  keepers  of  safe-deposit  vaults 
under  like  circumstances  and  surroundings."  It  seems  that  the 
statement  of  Mr.  Hale  that  safe-deposit  companies  assume,  by  . 
express  contract,  certain  duties,  which,  in  the  absence  of  express 
contract,  are  imposed  upon  bailees  by  law,  is  in  fact  the  solution 
of  the  difficulty,  for  it  was  not  necessary  in  any  of  the  cases  to 
hold  the  safe-depositary  as  a  bailee  in  order  to  charge  it  with  the 
liability.'^ 

§  3106.  Public  officers  as  bailees. — Public  officers  who  have 
charge  of  public  funds  would  seem  in  reality  to  be  bailees  under 
special  obligations,  since  they  have  possession  under  the  duty  to 
keep  for  another,  and  have  no  right  to  use  the  funds.'"  But  in 
most  cases,  the  American  courts  have  held  the  custodian  of  public 
funds  absolutely  liable  as  an  insurer,  though  the  reason  for  this 
may  often  be  found  in  legislative  provision  or  in  the  wording  of 
the  bond  which  the  officer  gives,'"  and  many  cases  hold  that  they 
are  not  bailees,  but  debtors.'^ 

V.     Brensinger,     180     III.     110,     54  "Hale  Bailments,  p.  250. 

N.  E.  159  and  note,  72  Am.  St.  196n ;  "2    Street    Found.    Leg.    Liab.,    p. 

Jones  V.  Morgan,  90  N.  Y.  4,  43  Am.  292,    ch.    28;    Wilson    v.    People,    19 

Rep.  131 ;  Roberts  v.  Stuyvesant  Safe  Colo.   199,  34  Pac.  944,  22  L.   R.  A. 

Deposit  Co.,  123  N.  Y.  57,  25  N.  E.  449n,  41  Am.  St.  243;  United  States 

294,  9  L.  R.  A.  438,  20  Am.  St.  718;  v.  Thomas,  15  Wall.  (U.  S.)  347,  21 

Lockwood   V.    Manhattan    Storage   &  L.  ed.  93. 

Warehouse  Co.,  28  App.  Div.  (N.  Y.)  =»  United    States    v.    Zabriskie,    87 

68,  50  N.  Y.  S.  974 ;  Safe  Deposit  Co.  Fed.  714 ;  Ramsay's  Estate  v.  People, 

V.    Pollock,   85   Pa.   St.   391,  27  Am.  197  111.  574,  64  N.  E.  555;  Perky  v. 

Rep.  660.    For  a  recent  case  holding  Muskegon  County,  32   Mich.   132,  20 

a  safe  deposit  company  a  bailee  and  Am.  Rep.  637;  Tillinghast  v.  Merrill, 

a  discussion  of  the  rights  of  the  lessee  151  N.  Y.  135,  45  N.  E.  1152,  56  Am. 

and   lessor,    see    National    Safe   De-  St.    612;    Smythe   v.    United    States, 

posit   Co.   V.    Stead,   250   111.   584,   95  188  U.  S.  156,  47  L.  ed.  427;  United 

N.  E.  91i,  Ann.  Cas.  1912B.  431  and  States  v.   Prescott,  3  How.    (U.   S.) 

note.  578,  11  L.  ed.  734. 

"See  cases  cited  in  note  75.  "Adams  v.   Lee,  72   Miss.  281,   16 

"Van    Zile    Bailments   (2d  ed.),  §  So.  243;  United  States  v.  Prescott,  3 

196,  citing  Ray  v.  Bank  of  Kentucky,  How.    (U.    S.)    578,    11    L.   ed.    734; 

10    Bush    (Ky.)    344;    Ouderkirk   v.  Town  of   Cameron  v.  Hicks,  65  W. 

Cent.  Nat.  Bank,   119  N.  Y.  263,  23  Va.  484,  64  S.  E.  832. 
N.  E.  875;  First  Nat.  Bank  v.  Zent, 
39  Ohio  St.  105,  4  Ky.  L.  1013. 
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§  3107.  Other  bailments  for  custody — Agisters  and  livery 
stable  keepers. — An  agister  is  one  who  takes  cattle  or  stock 
of  another  into  his  own  grounds,  to  be  fed  or  pastured  for  hire. 
His  rights  and  habilities  are  practicahy  tlie  same  as  those  of  any 
other  bailee  for  hire,  except  that  at  common  law  he  had  no  lien.^^ 
He  is  held  under  the  duty  to  keep  his  pasture  properly  enclosed,^* 
and  it  may  be  negligence  to  leave  open  gates,  so  that  stock  may 
stray  away  or  be  stolen,  and  the  agister  becomes  hable  for  the 
loss.^*  It  may  also  be  neghgence  to  expose  animals  to  danger 
from  the  viciousness  of  other  animals.^^  The  livery  stable 
keeper  who  takes  charge  of  a  horse  or  a  carriage  for  hire  is  not 
an  insurer  of  its  safety,  and  is  bound  to  use  only  ordinary  care.^^ 
This  rule  has  been  applied  in  cases  where  a  horse  was  tied  in 
the  ordinary  and  customary  manner,  as  the  owner  had  tied  it 
or  had  seen  it  tied,  and  the  horse  got  loose  and  was  injured  or 
escaped."  Officers  who  hold  in  custody  property  taken  upon 
writs  of  execution  or  attachments  may  be  in  some  instances  held 
to  the  obhgations  of  the  bailee  for  hire,**  and  such  is  the  case 
where  an  officer  performs  his  duty  for  recompense,  or  where  the 
finder  of  lost  property  has  sought  it  for  a  reward.** 

"'  See  §  3092  supra.  Dennis  v.  Huyck,  48  Mich.  620,  12  N. 

"=■  Cecil  V.  Preuch,  4  Mart.   (N.  S.)  W.  878,  42  Am.  Rep.  479. 

(La.)  256,  16  Am.  Dec.  171.  "Bigger  v.  Acree,  87  Ark.  318,  112 

"■'Story  Bailments  (9th  ed.),  §  443;  S.  W.  879,  23  L.  R.  A.    (N.  S.)    187 

Jones    Bailments,    §    92 ;    Swann    v.  and  note ;  Lockridge  v.  Fesler,  18  Ky. 

Brown,  6  Jones  (N.  Car.)  150.  L.  469,  37  S.  W.  65. 

»=  Smith  V.  Cook,  1  Q.  B.  D.  79.  ''Story  Bailments,  §  620;  Blake  v. 

''Bigger  V.  Acree,  87  Ark.  318,  112  Kimball,  106  Mass.  115;  Cross  v. 
S.  W.  879,  23  L.  R.  A.  (N.  S.)  187  Brown,  41  N.  H.  283;  Aurentz  v. 
and  note;  Hunter  v.  Ricke  Bros.,  127  Porter,  56  Pa.  St.  115;  Bobo  v.  Pat- 
Iowa  108,  102  N.  W.  826;  Weick  v.  ton,  6  Heisk.  (Tenn.)  172,  19  Am. 
Dougherty,  28  Ky.  L.  930,  90  S.  W.  Rep.   593. 

966,  3  L.  R.  A.  (N.  S.)  348  and  note;  ""Cummings   v.   Gann,   52    Pa.    St. 

484. 
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modations     of    the    inn    as        3120.  Termination  of  relation, 
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comers.  bailee. 

3115.  Innkeeper's    liability    for    the 

goods  of  his  guests. 

§  3110.    Innkeepers  as  extraordinary  bailees  for  custody. — 

The  bailment  relationship  which  we  are  now  about  to  consider  is 
that  of  the  innkeeper  as  the  bailee  for  hire  of  the  goods  of  his 
guest.  The  characteristic  of  this  relationship  which  causes  it  to 
be  classified  as  extraordinary  bailment  is  the  liability  to  which 
the  bailee  is  held,  since  the  innkeeper  is  held  by  the  common  law 
to  be  the  insurer  of  the  safety  of  the  goods  and  chattels  of  the 
traveler,  his  guest,  for  reasons  of  public  policy  originating  in 
mediaeval  times.  Then  travel  was  more  dangerous  than  now; 
there  might  be  collusion  between  the  innkeeper  and  thieves  or 
robbers,  and  further,  the  traveler  remains  in  one  place  but  a  short 
time,  and  if  he  had  to  go  to  the  trouble  of  proving  the  innkeeper's 
negligence,  he  would  be  liable  to  lose  all  his  rights.  Therefore  it  is 
just  that  he  should  be  protected  by  a  strict  rule.^  Yet  this  strict 
liability  is  fastened  by  the  law  upon  only  certain  individuals  who 
hold  out  accommodations  to  the  public,  and  upon  them  only  in  re- 
gard to  transient  guests,  and  not  as  to  those  who  make  the  inn  or 

^  Street  on  Found.  Leg.  Liab.,  vol.  2,  well  v.   Stephens,   3  Abb.   Prac.    (N. 

ch.  29,  p.  294;  Goddard  Bailments,  §  S.)    (N.  Y.)  26,  2  Daly  (N.  Y.)   IS; 

161;  Van  Zile  Bailments   (2d  ed.),  §  Hulett  v.  Swift,  33  N.  Y.  571,  88  Am. 

329.     For  history  of  inns  see  Crom-  Dec.  405. 

347 


§    31 1 1  BAILMENTS.  348 

hotel  or  lodging-house  their  home,  so  that  it  becomes  important  to 
determine  who  is  an  innkeeper,  and  who  is  his  guest,  to  ascertain 
where  liability  exists.  Some  eminent  authorities  have  even  gone 
so  far  as  to  doubt  that  the  innkeeper  is  really  a  bailee,  since  the 
guest  and  not  the  innkeeper  is  the  one  who  frequently  has  the 
actual  possession  of  the  former's  goods.^  But  the  liability  of  the 
innkeeper  has  always  been  considered  by  text-writers  as  a  part 
of  the  law  of  bailments. 

§  3111.  Who  are  innkeepers. — Judge  Cooley  defined  an  inn- 
keeper as  "one  who  holds  himself  out  to  the  public  as  ready  to 
accommodate  all  comers  with  the  conveniences  usually  supplied 
to  travelers  on  their  journeys."^  In  an  English  leading  case  it 
was  said  that  "An  inn  is  a  house,  the  owner  of  which  holds  out 
that  he  will  receive  all  travelers  and  sojourners  who  are  willing 
to  pay  a  price  adequate  to  the  sort  of  accommodation  provided, 
and  who  come  in  a  situation  in  which  they  are  fit  to  be  received."* 
In  an  American  leading  case  the  court  held  an  innkeeper  to  be 
"one  who  holds  himself  out  to  the  public  as  engaged  in  the  busi- 
ness of  keeping  a  house  for  the  lodging  and  entertainment  of 
travelers  and  passengers,  their  horses  and  attendants,  for  rea- 
sonable compensation."^  It  is  not  necessary  that  all  the  conve- 
niences usually  supplied  to  travelers  should  be  supplied  by  a  per- 
son in  order  to  render  him  liable  as  an  innkeeper.  The  propri- 
etor of  a  house  which  furnishes  lodging  only  to  a  traveler,  and 
not  food,  as  in  the  instance  of  a  "European  plan"  hotel,  is  an  inn- 
keeper." The  mere  furnishing  of  meals,  as  by  a  restaurant  or 
cafekeeper,  does  not  make  him  liable  as  an  innkeeper  even  though 
he  may  elsewhere  on  his  premises  be  engaged  as  an  innkeeper.' 

=  Street  Found.   Leg.  Liab.,  vol.  2,  Co.,  89  Minn.  310,  94  N.  W.  874,  99 

ch   29  Am.  St.  S71n;  Wintermute  v.  Clarke, 

"2  Cooley  Torts   (3d  ed.),  §  1338.  S    Sandf.    (N.    Y.)    243;    Kisten    v. 

*  Thompson  v.   Lacy,  3   B.  &  Aid.  Hildebrand,  9  B.  Mon.   (Ky.)  72,  48 

283.  Am.  Dec.  416. 

'Howth  V.   Franklin,  20  Tex.  798,        'Lewis   v.    Hitchcock,    10    Fed.   4; 

1Z  Am.  Dec.  218.  Bonner  v.  Welborn,  7  Ga.  296;  Kisten 

"Pinkerton  v.  Woodward,  33  Cal.  v.  Hildebrand,  9  B.  Mon.  (Ky.)  72, 
557,  91  Am.  Dec.  657;  Nelson  v.  48  Am.  Dec.  416;  Willard  v.  Rein- 
Johnson,  104  Minn.  440,  116  N.  W.  hardt,  2  E.  D.  Smith  (N.  Y.)  148; 
828,  17  L.  R.  A.  (N.  S.)  1259  and  Carpenter  v.  Taylor,  1  Hilt.  (N.  Y.) 
note;  Krohn  v.  Sweeney,  2  Daly  (N.  193.  The  Civil  Rights  Bill,  1  Hughes 
Y.)  200;  Johnson  v.  Chadbourne  Fin.  (U.   S.)    541. 
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One  who  entertains  travelers  occasionally  is  not  an  innkeeper, 
for  there  must  be  a  holding  out  to  the  public,  and  to  some  extent 
a  regular  business  of  accommodating  travelers  for  hire,  so  ordi- 
narily a  farmer  who  entertains  a  traveler  is  not  an  innkeeper.* 
One  may  be  an  innkeeper,  however,  and  not  at  all  times  be  open 
to  the  public,  as  in  the  case  of  the  proprietor  of  a  summer  hotel. ° 
The  distinction  between  boarding-house  and  lodging-house  keep- 
ers and  innkeepers  is  that  the  former  do  not  hold  themselves  out 
as  accommodating  transients,^"  and  do  not  accommodate  the 
public,  but  receive  only  those  whom  they  choose.^^  An  es- 
tablishment may  be  an  inn  as  to  transient  guests,  but  the 
proprietor  may  hold  the  relationship  of  boarding-house  or 
lodging-house  keeper  to  those  persons  who  make  it  their 
home  or  reside  there  under  special  contracts.^^  And  as  an 
innkeeper  may  not  be  liable  to  all  inmates  of  his  house  as  an 
insurer,  so  a  boarding-house  keeper  may  occasionally  entertain 
transients  without  being  liable  to  them  as  an  innkeeper.^^  The 
true  test  of  an  innkeeper  is  the  holding  out  to  the  public  to 
receive,  for  compensation,  all  transients  who  come  in  a  proper 
condition.^*  By  the  weight  of  authority  a  sleeping-car  company 
is  not  held  to  be  an  innkeeper,^"  some  authorities  giving  as  a 

'Kisten  v.  Hildebrand,  9  B.   Mon.  Johnson   v.   Reynolds,   3   Kans.   257; 

(Ky.)   72,  48  Am.  Dec.  416;  Lyon  v.  Vance    v.    Throckmorton,    5    Bush. 

Smith,  Morris    (Iowa)    184;   Cady  v.  (Ky.)   41,  96  Am.  Dec.  327;  Hall  v. 

McDowell,    1    Lans.     (N.    Y.)    484;  Pike,  100  Mass.  49S;  Wiser  v.  Ches- 

Howth  V.   Franklin,  20  Tex.  798,  7Z  ley,  S3  Mo.  547 ;  Cross  v.  Wilkins,  43 

Am.  Dec.  218.  N.  H.  332;  Cromwell  v.  Stephens,  3 

"Hale  Bailments,  p.  260;   Holstein  Abb.  Pr.  (N.  S.)    (N.  Y.)  26,  2  Daly 

V.  Phillips,  146  N.  Car.  366,  59  S.  E.  (N.  Y.)  15;  Seward  v.  Seymour,  An- 

1037,    14  L.   R.   A.    (N.    S.)    475,    14  thon  Law  Stud.  51. 

Am.  &  Eng.  Ann.  Cas.  323.  "Kisten  v.  Hildebrand,  9  B.  Mon. 

"Fay  V.   Pacific  Imp.   Co.,  93  Cal.  (Ky.)  72,  48  Am.  Dec.  416. 

253   26  Pac.  1099,  28  Pac.  943,  16  L.  "Goddard   Bailments,    §    169;    Fay 

R.  A.  188,  27  Am.  St.  198;  Davis  v.  v.   Pacific  Imp.   Co.,  93   Cal.  253,  26 

Gay,   141   Mass.   531,   6   N.   E.   549.  Pac.   1099,  28  Pac.  943,   16  L.  R.  A. 

"Dansey   v.    Richardson,    3    El.    &  188,  27  Am.  St.  198;  Howth  v.  Frank- 

Bl.    144;   Queen   v.   Rymer,   2   Q.   B.  lin,  20  Te.x.   798,   73  Am.   Dec.  218; 

Div.  136;  Birmingham  R.  &c.  Co.  v.  Pinkerton  v.  Woodward,  33  Cal.  557, 

Drennen  (Ala.),  57  So.  876;  Cady  v.  91  Am.  Dec.  657;  Markham  v.  Brown, 

McDowell,     1    Lans.     (N.   Y.)     484;  8  N.  H.  523,  31  Am.  Dec.  209;  Hou- 

Cromwell  v.  Stephens,  3  Abb.  Pr.  (N.  ser  v.   Tully,  62   Pa.    St.  92,   1   Am. 

S.)    (N.  Y.)  26,  2  Daly  (N.  Y.)   15.  Rep.    390;    Van    Zile    Bailments    (2d 

See  Quigley  v.  Southwick,  135  N.  Y.  ed.),  §  331. 

S.  565  "  Pullman  Palace-Car  Co.  v.  Smith 

"Pollock  V.  Landis,  36  Iowa  651;  73  111.  360,  24  Am.  Rep.  258;  Lewis  v. 
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ground  that  the  sleeping-car  company  does  not  undertake  to  ac- 
commodate the  public,  but  only  a  certain  class,  those  who  have 
first-class  tickets,^^  and  it  is  said  that  the  traveler  is  not  obliged 
to  put  his  goods  into  the  custody  of  the  sleeping-car,  but  may 
remain  in  the  ordinary  car.^'  However,  there  seems  to  be  little 
in  this  distinction,  and  as  said  by  Mr.  Goddard,  every  reason 
for  not  considering  them  as  innkeepers  save  one  has  been  effectu- 
ally refuted,  and  that  one  "is  that  the  'peculiar  liability  of  the  inn- 
keeper is  one  of  great  rigor  and  should  not  be  extended  beyond 
its  proper  limits.'  The  difference  between  the  European  hotel 
and  the  modern  compartment  sleeper  is  that  one  is  stationary, 
the  other  on  wheels;  but  one  is  an  inn,  the  other  is  not."^'  It  is 
generally  held  that  a  steamboat  proprietor  is  not  an  innkeeper 
as  to  its  guests  who  have  staterooms,  for  as  it  is  a  common  car- 
rier, it  cannot  be  subject  to  both  liabilities  at  the  same  time  for  the 
same  property.^* 

§  3112.  Who  IS  a  guest — Transient  character  of  the  rela- 
tionship.— The  innkeeper  is  held  under  an  extraordinary  lia- 
bility only  to  those  persons  who  are  his  guests,  and  not  to  every 
one  who  comes  under  his  roof.  Perhaps  the  most  satisfactory 
definition  of  guest  is  that  of  Mr.  Hale,  "A  transient  who  patron- 
izes an  inn  as  such,  and  receives  accommodations  with  the  consent 
of  the  innkeeper,  is  a  guest. "^^  It  is  to  a  certain  extent  hard  to 
determine  just  who  falls  within  the  classification  as  a  transient. 
The  courts  have  defined  the  transient  as  a  traveler,  a  wayfarer, 
a  temporary  lodger,  a  stranger,  a  temporary  sojourner  whose  stay 
is  precarious  or  uncertain,^^  any  one  away  from  home  receiv- 

New    York    Cent.    Sleeping-Car    Co.,  v.  Burns,  118  Mass.  275,  19  Am.  Rep. 

143  Mass.  267,  9  N.   E.  615,  58  Am.  456.     Compare  Adams  v.  New  Jersey 

Rep.  135;  Woodrufif  Sleeping  &  Par-  Steamboat  Co.,  151  N.  Y.  163,  45  N. 

lor  Car  Co.  v.  Diehl,  84  Ind.  474,  43  E.  369,  34  L.  R.  A.  682,  56  Am.  St. 

Am.    Rep.     102;    Blum    v.    Southern  616. 

Pullman   Co.,    1    Flip.    (U.    S.)    500;  ™Hale  Bailments,   §  49.     See  God- 
Pullman  Palace-Car  Co.  v.  Lowe,  28  dard    Bailments,    §    170 ;    Walling   v. 
Nebr,  239,  44  N.  W.  226,  6  L.  R.  A.  Potter,  35  Conn.  183 ;  Kisten  v.  Hil- 
809,  26  Am.  St.  325.  debrand,  9  B.  Men.  (Kv.)  11,  48  Am. 
,     "Welch  V.  Pullman  Palace-Car  Co.,  Dec.  416;  Curtis  v.  Murphy,  63  Wis. 
16  Abb.  Pr.   (N.  S.)    (N.  Y.)  352.  4,  22  N.  W.  825,  S3  Am.  Rep.  242. 
"  Hale   Bailments,   p.   263.  '^  Fay  v.  Pac.  Imp.  Co.,  93  Cal.  253, 
"  Goddard  Bailments,   §   166.  26  Pac.  1099,  28  Pac.  943,  16  L.  R.  A. 
"  Steamboat  Crystal  Palace  V.  Van-  188,    27    Am.    St.    198:    Pinkerton   v. 
derpool,  16  B.  Mon.  (Ky.)  302;  Clark  Woodward,  ii  Cal.  557,  91  Am.  Dec. 
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ing  accommodations  at  an  inn  as  a  traveler."  One  who  lives 
permanently  in  a  hotel,  or  makes  it  his  residence,  is  a  boarder 
or  lodger,  and  not  a  transient  guest.^^  It  is  not  necessary  that 
one  should  have  come  from  a  distance  to  be  a  guest,  but  a  towns- 
man or  a  neighbor  may  be  a  traveler  and  a  guest.^*  "Neither 
the  length  of  time  that  a  man  remains  at  an  inn,  nor  any  agree- 
ment he  may  make  as  to  the  price  of  board  per  day  or  per  week, 
deprives  him  of  his  character  as  a  traveler  and  a  guest,  provided 
that  he  retains  his  status  as  a  traveler  in  other  respects,"^^  and  has 
been  received  and  entertained  as  such  by  the  innkeeper.  Usually 
those  who  receive  special  contract  rates  are  boarders,  and  an 
inhabitant  of  any  place  who  makes  a  special  contract  with  an 
innkeeper  for  board  or  lodgings  is  not  a  guest,^"  but  a  traveler 
does  not  lose  his  rights  as  a  guest  by  inquiring  in  advance  as 
to  charges,  or  receiving  special  rates. ^^  The  distinction  between 
guests  and  lodgers  or  boarders  consists  in  the  impermanent  and 
transitory  character  of  the  former  relation,  and  is  not  dependent 
on  the  length  of  stay,  or  the  contract  for  payment,^^  though  it  has 
been  held  that  one  is  a  boarder  who  contracts  for  a  definite  stay 
of  two  or  three  weeks  at  reduced  rates. ^^  In  one  case,  where  the 
wife  and  children  of  the  plaintiff  were  residents  of  a  city  and  re- 
mained part  of  the  time  at  a  hotel,  and  the  plaintiff,  who  was  a 

657;     Russell    v.    Fagan,    7    Houst.  shire  Woolen  Co.  v.  Proctor,  7  Cush. 

(Del.)    389,    8    Atl.    258;    Carter    v.  (Mass.)    417;    Carter   v.    Hobbs,    12 

Hobbs,  12  Mich.  52,  83  Am.  Dec.  762.  Mich.  52,  83  Am.  Dec.  762. 

^Pullman  Palace-Car  Co.  v.  Lowe,  "See  cases  cited  in  note  25;  Ben- 

28  Nebr.  239,  44  N.  W.  226,  6  L.  R.  net  v.   Mellor,  5   T.   R.  273;   Fay  v. 

A.  809,  26  Am.   St.  325.  Pacific    Imp.    Co.,    93    Cal.    253,    26 

''Moore  v.   Long   Beach   Develop-  Pac.   1099,  28  Pac.  943,   16  L.  R.  A. 

ment  Co.,  87  Cal.  483,  26  Pac.  92,  22  188,   27   Am.    St.    198 ;    Pinkerton   v. 

Am.   St.   265 ;    Horner  v.   Harvey,   3  Woodward,  33  Cal.  557,  91  Am.  Dec. 

Gild     (N.    Mex.)    307,    5    Pac.    329;  657;  Holstein  v.  Phillips,  146  N.  Car. 

Lawrence  v.  Howard,  1  Utah  142.  266,  59  S.  E.  1037,  14  L.  R.  A.   (N. 

"•Walling  V.  Potter,  35  Conn.  183;  S.)    475,   14  Am.  &  Eng.  Ann.   Cas. 

Hilton  V.  Adams,  71  Maine  19;  Cur-  323. 

tis  V.  Murphy,  63  Wis.  4,  22  N.  W.  ^  See  cases  cited   in  notes  25  and 

825,  53  Am.   Rep.  242.  27;    Johnson    v.    Reynolds,    3    Kans. 

™  Norcross  v.   Norcross,   53   Maine  257 ;  Vance  v.  Throckmorton,  5  Bush 

163;  Jalie  v.   Cardinal,  35  Wis.  128;  (Ky.)  41,  96  Am.  Dec.  327;  Hancock 

Curtis  V.   Murphy,  63  Wis.  4,  22  N.  v.  Rand,  94  N.  Y.  1;  Clute  v.  Wig- 

W.   825,   53   Am.   Rep.   242;    Hall   v.  gins,   14  Johns.   (N.  Y.)    175,  7  Am. 

Pike,   100   Mass.   495;    Ross   v.    Mel-  Dec.  448. 

lin,  36  Minn.  421,  32  N.  W.  172.  "■  Meacham  v.  Galloway,  102  Tenn. 

'"  Shoecraf t  v.  Bailey,  25  Iowa  553 ;  415,  52  S.  W.  859,  46  L.  R.  A.  319, 

Kisten     v.     Hildebrand,    9    B.    Mon.  73  Am.  St.  886. 
(Ky.)    72,   48  Am.   Dec.   416;   Berk- 
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resident  of  another  state,  came  to  the  hotel  and  remained  there 
four  weeks  under  a  special  contract  at  reduced  rates  for  himself 
and  family,  it  was  held  that  the  plaintiff  was  a  traveler,  and  a 
guest  of  the  hotel,  but  that  his  family  were  boarders,  and  not 
guests.^" 

§  3113.  A  guest  must  receive  accommodations  of  the  inn 
as  such. — Not  every  person  who  enters  an  inn  is  a  guest. 
One  must  secure  some  accommodations  there  to  become  a  guest, 
procure  a  meal,  room,  drink,  feed  for  his  horse,  or  at  least  offer 
to  buy  something  of  the  innkeeper,  to  create  such  relation.^^  It 
has  been  said  that  it  is  immaterial  how  slight  the  entertainment,  or 
how  temporary  the  use  of  the  inn,  if  the  person  is  there  as  a 
guest.^^  A  neighbor  or  friend  who  comes  at  the  invitation  of  the 
innkeeper  is  not  a  guest,^^  nor  is  one  who  comes  merely  to  visit 
a  guest  of  the  inn,^*  or  merely  to  take  refreshment.^^  But  if  one 
in  the  course  of  a  journey  goes  to  an  inn  for  refreshment,  he  is  a 
guest.'"'  So  under  certain  circumstances  the  purchase  of  liquor 
has  been  held  to  make  one  a  guest.^'  One  who  attends  a  ball  at 
an  inn,  at  the  proprietor's  invitation,  even  though  he  has  supper, 
stables  his  horse,  and  purchases  liquor,  is  not  a  guest,  for  he  is  not 
a  traveler,^^  nor  are  persons  attending  a  club  banquet  in  the  din- 
ing-room of  a  hotel,  at  the  invitation  of  the  club,  guests  of  the  inn, 
even  though  they  had  registered  and  been  assigned  a  room,  though 
this  is  rather  an  extreme  case.^'  One  who  put  his  mule  in 
an  inn-stable  and  intended  to  take  his  dinner  at  the  inn,  and  then 
left  without  any  agreement  with  the  innkeeper  or  his  authorized 
agent,  and  who  was  prevented  from  taking  the  meal  as  he  intend- 

=°Lusk  V.  Belote,  22  Minn.  468.  S.)   442;   Bennet  v.   Mellor,  5  T.  R. 

"^Tulane  Hotel  Co.  v.  Holohan,  112  273;  Curtis  v.  Murphy,  63  Wis.  4,  22 

Tenn.  214,  79  S.  W.  113,  105  Am.  St.  N.  W.  825,   S3  Am.   Rep.  242. 

930n  and  cases  cited  in  note.  "Bennett  v.   Mellor,  5   T.   R.  273; 

"-Kopper  V.  Willis,  9  Daly  (N.  Y.)  McDonald  v.   Edgerton,  5  Barb.    (N. 

460.  Y.)  560;  Fitch  v.  Casler,  17  Hun  (N. 

^  Bacon  Abr.  Inns  and  Innkeepers,  Y.)   126.    See  Cake  v.  District  of  Co- 

p.  234,  ch.  5.  lumbia,  33  App.   (D.  C.)  272,  17  Am. 

=*  Gastenhofer  v.  Clair,  10  Daly  (N.  &  Eng.  Ann.  Cas.  814. 

Y.)  265.  »» Carter  v.  Hobbs,  12  Mich.  52,  83 

""  Commonwealth     v.     Moore,     145  Am.    Dec.    762 ;    Fitch   v.    Casler,    17 

Mass.  244,   13   N.  E.  893;   Common-  Hun    (N.  Y.)    126. 

wealth  V.   Hagan,   140   Mass.   289;   3  '"Amey   v.    Winchester,   68   N.   H. 

N.  E.  207.  447,  39  Atl.  487,  39  L.  R.  A.  760,  n 

"'Atkinson  v.  Sellers,  5  C.  B.    (N.  Am.  St.  614. 
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ed  by  an  injury  to  the  mule  occurring  in  the  stable,  was  held  not 
a  guest,  and  the  innkeeper  was  not  liable  for  injuries  to  the  mule.'"' 
A  man  and  woman  who  go  to  a  hotel  and  take  rooms  for  the  pur- 
pose of  engaging  in  illicit  intercourse  are  not  guests.*^  Nor  is 
one  a  guest  who  engages  a  room,  but  does  not  occupy  it  at  the 
time,  his  object  being  to  leave  a  package  of  money  with  the  clerk 
in  a  safe  place.*^  One  who  visits  an  inn  and  merely  leaves  goods 
there,  but  does  not  receive  accommodations,  is  not  a  guest.*' 
Those  who  occupy  the  rooms  of  hotels  kept  on  the  European 
plan  are  guests,**  and  it  was  held  that  one  was  a  guest  who 
took  a  room  but  only  occupied  it  for  the  purpose  of  dressing 
and  shaving,  before  going  to  a  friend's  house,  and  received  no 
other  accommodation  than  the  use  of  the  room  for  a  short  time, 
and  some  hot  water.*^  The  innkeeper  is  not  liable  as  to  a  guest, 
nor  even  as  a  gratuitous  bailee,  to  one  who  delivers  his  goods  to 
the  hotel  porter  at  the  station,  intending  to  become  a  guest,  but 
who  changes  his  mind  and  secures  no  accommodation  there, 
though  the  goods  are  lost.*^  But  a  traveler  who  takes  food  with- 
out lodging  is  a  guest.*^  It  seems  that  one  who  is  on  a  journey 
and  stops  at  an  inn  to  secure  food  and  stable  for  his  horse  is  a 
guest,  even  though  he  obtains  no  accommodations  for  himself,*^ 
and  that  if  one  intending  to  become  a  guest  sends  his  horse  in 
advance,  and  the  innkeeper  receives  him  on  that  understanding, 
he  is  a  guest  from  that  time,*"  but  one  who  sends  his  horse  to  the 
inn  to  be  cared  for,  with  no  intention  of  stopping  there  himself, 

•°  Brewer  v.  Carswell,  132  Ga.  563,  Bernstein  v.  Sweeny,  33  N.  Y.  Super. 

64  S.   E.  674,  23  L.  R.  A.   (N.  S.)  Ct.  271. 

1107  and  note,  131  Am.  St.  216.  "Lynar  v.   Mossop,  36  U.  C.    (Q. 

"Curtis  V.  Murphy,  63  Wis.  4,  22  B.)  230. 

N   W  825,  53  Am.  Rep.  242.  ""Tulane    Hotel    Co.    v.    Holohan, 

*=  Arcade    Hotel    Co.    v.    Wiatt,   44  112  Tenn.  214,  79  S.  W.  113,  105  Am. 

Ohio  St.  32,  4  N.  E.  398,  58  Am.  Rep.  St.  930n. 

785  "Orchard  v.  Bush,  2  L.  R.  (1898) 

"  Toub  V.  Schmidt,  60  Hun  (N.  Y.)  Q.   B.  284,  78  L.   T.    (N.   S.)    557; 

409,  15  N.  Y.  S.  616.    One  who  sends  Read  v.  Amidon,  41  Vt.  15,  98  Am. 

his  baggage  to  a  hotel  and  goes  there,  Dec.  560. 

but  who  does  no  more  than  sit  and  "Thickstun  v.   Howard,  8  Blackf. 

write   letters    while    waiting    for    his  (Ind.)     535;     Russell    v.     Pagan,     7 

train,  is  not  a  guest  with  respect  to  Houst.  (Del.)  389,  8  Atl.  258;  Mason 

his  baggage.    Baker  v.  Bailey  (Ark.),  v.   Thompson,  9   Pick.    (Mass.)    280, 

145  S.  W.  532,  39  L.  R.  A.   (N.  S.)  20  Am.  Dec.  471;  McDaniels  v.  Rob- 

1085  inson,  26  Vt.  316,  62  Am.  Dec.  574. 

"Bullock  V.  Adair,  63  111.  App.  30;  "Grinnell  v.  Cook,  3  Hill  (N.  Y.) 


485,  38  Am.  Dec.  663. 
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or  who  uses  the  stables  of  the  inn  as  a  livery,  acquires  no  rights 
as  a  guest. '"' 

The  general  rule  is  that  no  one  can  become  a  guest  with- 
out the  consent  of  the  innkeeper  or  his  authorized  agent/^  and 
the  relation  of  guest  begins  as  soon  as  he  is  accepted,  assent 
sometimes  being  implied,"  as  for  instance  one  who  goes  to  an 
inn,  gives  his  baggage  to  the  servant  at  the  door,  and,  going 
into  the  dining-room,  is  served  with  food  at  the  customary 
price,  has  been  accepted  as  a  guest,  though  he  has  not  registered, 
and  has  not  notified  any  officer  of  the  hotel  of  his  intentions,  nor 
given  any  directions  as  to  his  baggage.^^  A  hotel  keeper  is  liable 
for  baggage  from  the  time  it  is  delivered  to  his  porter  at  the 
depot,  and  a  check  given  for  it,  even  though  the  porter  has  in 
fact  instructions  to  receive  no  baggage."  One  who  patronizes 
a  sea  bathing-house  kept  separately  from  his  inn  by  an  innkeeper 
is  not  a  guest  of  the  inn.'^ 

§  3114.  Innkeeper's  duty  to  receive  all  comers. — The  gen- 
eral rule  is  that  the  innkeeper  is  bound  to  receive  and  entertain 
all  who  apply  to  him  for  entertainment  and  tender  the  price  or 
are  able  and  willing  to  pay,  unless  he  has  no  room  in  his  house, °° 
or  the  person  applying  is  disorderly,^'  or  infected  with  con- 
tagious disease,*^*  his  duty  in  this  respect  being  very  similar  to 
that  of  a  carrier  of  passengers,  and  for  the  same  reason,  since 

""Hickman  V.  Thomas,  16  Ala.  666;  "'Walpert   v.   Bohan,    126  Ga.   532, 

Russell   V.    Fagan,    7    Houst.    (Del.)  55  S.  E.  181,  115  Am.  St.  114;  6  L. 

389,  8  Atl.  258;   Thickstun  v.   How-  R.  A.   (N.  S.)  828n. 

ard,  8  Blackf.   (Ind.)   535;  Healey  V.  "Goddard     Bailments,     §§     175-6; 

Gray,  68  Maine  489,  28  Am.  Rep.  80 ;  Rex  v.  Ivens,  7  Car.  &  P.  213 ;  Mark- 

Ingallsbee  v.   Wood,   33   N.   Y.   577;  ham  v.  Brown,  8  N.  H.  523,  31  Am. 

Grinnell  V.  Cook,  3  Hill  (N.  Y.)  485;  Dec.    209;    State    v.    Steele,    106    N. 

38  Am.  Dec.  663.  Car.   766,   11   S.   E.  478,  8  L.   R.  A. 

■"■Strauss    v.     County     Hotel     and  516,   19  Am.   St.  573. 

Wine  Co.,   12   Q.   B.   D.   27;   Gasten-  ■"  1    Hawk.    P.    C,    ch.    78,    §    1; 

hofer  V.  Clair,  10  Daly  (N.  Y.)  265.  Thompson  v.  Lacy,  3  B.  &  Aid.  283; 

"  Pinkerton  v.  Woodward,  33  Cal.  Rex  v.  Ivens,  7  Car.  &  P.  213 ;  Pink- 
557;  91  Am.  Dec.  657;  Gastenhofer  erton  v.  Woodward,  33  Cal.  557,  91 
V.  Clair,  10  Daly  (N.  Y.)  265;  Mc-  Am.  Dec.  657;  Markham  v.  Brown, 
Daniels  v.  Robinson,  26  Vt.  316,  62  8  N.  H.  523,  31  Am.  Dec.  209;  Corn- 
Am.  Dec.  574.  monwealth   v.    I\'Iitchel,   2    Pars.    Eq. 

"IVTemphis     Hotel     Co.     v.     Hill  Cas.    (Pa.)    431. 

(Tenn.),  136  S.  W.  997,  34  L.  R.  A.  "'See  Van  Zile  Bailments  (2d  ed.), 

(N.  S.)   420  and  note.  §   344;   Gilbert  v.   Hoffman,  66  Iowa 

"  Coskery  v.  Nagle,  83  Ga.  696,  10  205,  23  N.  W.  632,  55  Am.  Dec.  263. 
S.   E.   491,   6  L.   R.  A.   483,  20  Am. 
St.  333. 
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both  occupations  are  affected  with  a  public  interest,  the  one  carry- 
ing travelers,  the  other  entertaining  them  at  places  where  they 
must  stop.  He  is  not  bound  to  admit  one  who  is  not  able  to  pay,"' 
and  of  course  no  one  has  a  right  to  enter  for  an  unlawful  pur- 
pose, as  to  commit  an  assault  upon  a  guest.*"  It  is  the  general 
rule  that  he  must  admit  all  who  come  to  do  business  with  his 
guests,^^  and  especially  is  this  true  when  the  guest  has  sent  for 
some  one  to  see  him  on  business.''^  On  the  other  hand,  he  may 
exclude  one  whose  business  would  injure  him,*^  and  he  may  ex^ 
elude  loafers,  hack-agents,  solicitors  and  similar  persons  by  his 
regulations. °*  When  he  has  offered  a  guest  reasonable  and  proper 
accommodations,  he  has  fulfilled  his  duty  in  that  respect,''^  and  he 
is  not  bound  to  furnish  one  the  precise  room  he  asks  for.°^  He 
must  receive  the  traveler's  goods  with  him,  and,  if  he  has  a  stable, 
must  care  for  his  horse.*^  The  innkeeper  is  subject  to  an  action 
for  an  improper  refusal  to  receive  a  person  as  a  guest.°' 

§  3115.    Innkeeper's  liability  for  the  goods  of  his  guests. — 

Practically  all  authorities  are  agreed  that  the  innkeeper's  liability 
for  the  goods  of  his  guest  is  an  extraordinary  one,  but  they  do 
not  agree  as  to  the  extent  of  such  liability.  Three  distinct  rules 
are  followed,  and  these  have  been  summed  up  as  follows :°° 
First,  "that  the  innkeeper  is  prima  facie  liable  for  the  loss  of 
goods  in  his  charge;  but  may  discharge  himself  by  showing  that 
the  goods  were  not  lost  by  his  negligence  or  default;^"  second, 

">  Thompson  v.  Lacy,  3  B.  &  Aid.  "  Fell  v.  Knight,  8  M.  &  W.  269. 

283;  Pinkerton  V.  Woodward,  33  Cal.  ""  Schouler   Bailments    (3d    ed.),    § 

557,    91    Am.    Dec.    657 ;    Watson   v.  288,  Bac.  Abr.  "Inns  and  Innkeepers," 

Cross,  2  Duv.  (Ky.)  145;  Grinnell  v.  p.  232,  ch.  3. 

Cook,   3   Hill    (N.   Y.)    485,  38  Am.  "« Watson  v.  Cross,  2  Duv.    (Ky.) 

Dec.  663.  147;    McHugh  v.   Schlosser,   159   Pa. 

°°  Markham  v.  Brown,  8  N.  H.  523,  St.  480,  28  Atl.  291,  23  L.  R.  A.  574, 

31  Am.  Dec.  209.  39  Am.  St.  699. 

''State  V.  Steele.  106  N.  Car.  766,  "'Sibley  v.  Aldrich,  33  N.  H.  553, 

11  S.  E.  478,  8  L.  R.  A.  516,  19  Am.  66  Am.  Dec.  745.    Generally,  see  note, 

St.   573;    Commonwealth   v.   Mitchel,  99  Am.  St.  577. 

2  Pars.  Eq.  Cas.   (Pa.)   431.  "Story  Bailments  (9th  ed.),  §  472; 

""  Hale  Bailments,  p.  276.  Dawson  v.  Cholmeley,  D.  &  M.  348,  5 

"'State  V.  Steele,   106  N.  Car,  766,  Q.  B.   164;   Metcalf  v.   Hess,   14  111. 

11  S.  E   478,  8  L.  R.  A.  516,  19  Am.  129;  Bowell  v.  De  Wald,  2  Ind.  App. 

St.  573.  303,  28  N.  E.  430,  50  Am.   St.  240; 

"'State  V.   Steele,  106  N.  Car.  766,  Hill     v.     Owen,     5     Blackf.     (Ind.) 

11  S.  E,  478,  8  L.  R.  A.  516,  19  Am.  323,   35   Am.   Dec.   124;   Meacham  v. 

St.  573.  Galloway,   102   Tenn.  415,   52   S.   W. 

"'Fell  V.  Knight,  8  M.  &  W.  269.  859,  46  L.  R.  A.  319,  73  Am.  St.  885; 
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that  the  innkeeper  is  discharged  by  showing  how  the  accident 
happened,  and  that  it  happened  by  inevitable  accident,  or  irre- 
sistible force,  though  the  accident  might  not  amount  to  what  the 
law  denominates  the  act  of  God  and  the  force  might  not  be  the 
power  of  a  public  enemy  ;^^  third,  that  the  innkeep'^r  is  liable 
unless  the  loss  was  caused  by  the  act  of  God  or  the  public  enemy, 
or  by  the  fault,  direct  or  implied,  of  the  guest.""  The  third 
rule  is  the  common-law  rule,  applying  to  the  innkeeper  the  strict 
liability  of  the  insurer,  like  the  common  carrier,  and  is  still  fol- 
lowed in  most  jurisdictions,  but  the  courts  in  some  of  the  states, 
finding  this  rule  harsh,  have  modified  it  by  the  adoption  of  one 
of  the  others.  The  doctrine  holding  him  liable  as  an  insurer 
rested  upon  grounds  of  public  policy  and  originated  in  the  case 
of  Hulett  V.  Swift, ''^  though  it  was  opposed  by  other  decisions 
almost  as  early.'*  Proceeding  to  particular  instances,  it  seems 
that  the  majority  of  cases  hold  that  the  innkeeper  is  not  liable 
for  loss  by  an  accidental  fire,  if  his  negligence  did  not  contribute 
thereto,"*  though  some  decisions  hold  him  to  the  strict  liability 
in  such  cases.'"  It  has  been  said  that  in  no  instance  has  an  inn- 
keeper been  held  liable  for  goods  lost  by  robbery  except  where 
he  was  negligent,  but  that  no  reported  case  can  be  found  which 
has  held  an  innkeeper  not  liable,  so  that  the  cases  cannot  be  con- 
sidered to  sustain  the  proposition  that  an  innkeeper  would  be 
liable  for  goods  so  lost,  in  the  absence  of  negligence,"  and  it 

Howth  V.  Franklin,  20  Tex.  798,  li  "Cutler'  v.   Bonney,  30  Mich.  259, 

Am.  Dec.  218.  18  Am.  Rep.  127;  McDaniels  v.  Rob- 

"  Kisten  v.  Hildebrand,  9  B.  Mon.  inson,  26  Vt.  316,  62  Am.  Dec.  574. 

(Ky.)    72,   48  Am.   Dec.   416;   John-  "Moore   v.   Long   Beach   Develop- 

son   V.    Chadbourn    Finance    Co.,   89  ment  Co.,  87  Cal.  483,  26  Pac.  92,  22 

Minn.  310,  94  N.  W.  874,  99  Am.  St.  Am.   St.  265 ;   Kisten  v.   Hildebrand, 

571  and  note;  McDaniels  v.  Robinson,  9  B.  Mon.  (Ky.)  72,  48  Am.  Dec.  416; 

26  Vt.  316,  62  Am.  Dec.  574.  Cutler  v.   Bonney,  30   Mich.   259,   18 

"Fay  V.   Pacific  Imp.  Co.,  93   Cal.  Am.  Rep.  127.     See  Curran  v.  Olson, 

253,  26  Pac.  1099,  28  Pac.  943,  16  L.  88  Minn.  307,  92  N.  W.  1124,  60  L. 

R.  A.  188,  27  Am.  St.  198;   Coskery  R.  A.   733,  97  Am.   St.  517. 

V.   Nagle,  83   Ga.  696,   10   S.  E.  491,  ™  Fay  v.  Pac.  Imp.  Co.,  93  Cal.  253, 

6  L.  R.  A.  483,  20  Am.  St.  333 ;  Car-  26  Pac.   1099,  28  Pac.  943,   16  L.  R. 

ter  V.   Hobbs,    12   Mich.   52,   83   Am.  A.    (N.    S.)    188,    27    Am.    St.    198; 

Dec.  762;  Wilkins  v.  Earle,  44  N.  Y.  Hulett  v.  Swift,  33  N.  Y.  571,  88  Am. 

172,  4  Am.  Rep.  655 ;  Shultz  v.  Wall,  Dec.  405. 

134  Pa.  St.  262,  19  Atl.  742,  8  L.  R.  "  Hale  Bailments,  p.  281 ;   Pinker- 

A.  97n,   19  Am.   St.  686.     See  cases  ton   v.   Woodward,    33    Cal.    557,   91 

cited  in  99  Am.  St.  578.  Am.  Dec.  657;   Woodward  v.  Birch, 

"Hulett  V.  Swift,  33  N.  Y.  571,  88  4  Bush  (Ky.)  SIO. 
Am.  Dec.  405. 
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seems  that  there  is  no  reason  for  relaxing  the  insurer's  liability 
in  cases  where  theft  is  committed  from  within  the  hotel,  by  a 
servant  or  admitted  guest,  though  if  it  were  committed  by  supe- 
rior power  from  without,  the  innkeeper  might  perhaps  be  ex- 
cused.'® If  loss  occurs  from  the  inherent  nature  of  the  chattel, 
the  innkeeper  is  not  liable,'"  and  all  authorities  agree  that  he  is 
excused  for  loss  caused  by  the  act  of  God  or  the  public  enemy,  or 
the  fault  of  the  guest  or  his  servant.*" 

§  3116.  For  what  goods  innkeeper  is  liable. — The  inn- 
keeper is  generally  held  liable  as  such  for  all  goods  brought  within 
the  inn  by  his  guest,*^  with  the  exception  of  goods  for  sale  or 
show,*^  or  goods  retained  in  the  exclusive  possession  of  the 
guest.'*  However,  there  is  a  line  of  authorities  which  hold  him 
liable  only  for  such  goods  as  are  considered  as  baggage,  when 
traveling.**  So  under  the  general  rule  he  is  liable  for  any  amount 
of  money  brought  within  by  a  traveler,*^  but  under  the  baggage 
rule,  only  for  a  reasonable  amount  for  his  journey.*^    The  inn- 


"  Calye's  Case,  8  Coke  63 ;  Rock- 
well V.  Proctor,  39  Ga.  105;  Spring 
V.  Hager,  145  Mass.  186,  13  N.  E. 
479,  1  Am.  St.  451 ;  Taylor  v.  Downey, 
104  Mich.  532,  62  N.  W.  716,  29  L. 
R.  A.  92,  S3  Am.  St.  472;  Gile  v. 
Libby,  36  Barb.  (N.  Y.)  70;  Shultz 
V.  Wall,  134  Pa.  St.  262,  19  Atl.  742, 
8  L.  R.  A.  97n,  19  Am.  St.  686;  Walsh 
V.  Porterfield,  87  Pa,  St.  376;  Cun- 
ningham V.  Bucky,  42  W.  Va.  671, 
26  S.  E.  442,  35  L.  R.  A.  850,  57  Am. 
St    878 

"Metcalf  V.  Hess,  14  111.  129; 
Howe  Mach.  Co.  v.  Pease,  49  Vt.  477. 

"See  Carhart  v.  Wainman,  114  Ga. 
632,  40  S.  E.  781,  88  Am.  St.  45; 
Spring  V.  Hager,  145  Mass.  186,  13 
N.  E.  479,  1  Am.  St.  451;  Purvis  v. 
Coleman,  21  N.  Y.  Ill;  Houser  v. 
Tully,  62  Pa.  St.  92,  1  Am.  Rep.  390 ; 
Walsh  V.  Porterfield,  87  Pa.  St.  376; 
Jalie  V.  Cardinal,  35  Wis.  118. 

"^Towson  V.  Havre-de-Grace  Bank, 
6  Har.  &  J.  (Md.)  47,  14  Am.  Dec. 
254;  Pinkerton  v.  Woodward,  33  Cal. 
557,  91  Am.  Dec.  657;  Mason  v. 
Thompson,  9  Pick.  (Mass.)  280,  20 
Am.  Dec.  471 ;  Berkshire  Woollen 
Co.  V.  Proctor,  7  Cush.  (Mass.)  41?; 


Rubenstein  v.  Cruikshanks,  54  Mich. 
199,  19  N.  W.  954,  52  Am.  Rep.  806; 
Kellogg  V.  Sweeney,  1  Lans.  (N.  Y.) 
397,  modified  46  N.  Y.  291,  7  Am. 
Rep.  333 ;  Grinnell  v.  Cook,  3  Hill 
(N.  Y.)  485,  38  Am.  Dec.  663;  Mc-. 
Daniels  v.  Robinson,  28  Vt.  387,  67 
Am.  Dec.  720. 

''Story  Bailments  (9th  ed.),  §  476; 
Williams  v.  Norvell  Shapleigh  Hard- 
ware Co.,  29  Okla.  331,  116  Pac.  786, 
35  L.  R.  A.  (N.  S.)  350  and  note; 
Fisher  v.  Kelsey,  121  U.  S.  383,  30 
L.  ed.  930,  7  Sup.  Ct.  929;  Myers  v. 
CottriU,  5  Biss.  (U.  S.)  465,  Fed. 
Cas.  No.  9985. 

^Weisenger  v.  Taylor,  1  Bush 
(Ky.)  275,  89  Am.  Dec.  626;  Vance 
V.  Throckmorton,  S  Bush  (Ky.)  41, 
96  Am.  Dec.  327;  Packard  v.  North- 
craft's  Admr.,  2  Mete.  (Ky.)  439; 
Fuller  V.  Coats,  18  Ohio  St.  343. 

"Sasseen  v.  Clark,  2,1  Ga.  242; 
Vance  v.  Throckmorton,  S  Bush 
(Ky.)  41,  96  Am.  Dec.  327;  Wood- 
worth  V.  Morse,   18  La.  Ann.   156. 

»=Kent  V.  Shuckard,  2  B.  &  Ad. 
803;  Smith  v.  Wilson,  36  Minn.  334, 
31  N.  W.  176,  1  Am.  St.  669. 

*■  Simon  v.  Miller,  7  La.  Ann.  360 ; 


§    3^17  BAILMENTS.  358 

keeper  is  not  liable  as  such  for  goods  deposited  by  one  who  is  not 
a  guest/^  and  it  is  held  that  the  authority  of  a  hotel  clerk  does  not 
extend  to  binding  the  owner  of  the  hotel  to  such  a  liabihty  by 
accepting  for  deposit  the  goods  of  one  not  a  guest.^^  It  is  not 
necessary  that  the  goods  should  have  been  owned  by  the  guest ;  it 
is  sufficient  that  he  brought  them  into  the  inn.""  As  we  have  seen, 
liability  may  attach  before  the  goods  are  brought  within  the  inn, 
and  does  attach  as  soon  as  they  are  put  in  the  control  of  the  inn- 
keeper's servant  or  agent,  it  even  having  been  held  that  a  delivery 
of  a  baggage-check  to  the  servant  of  the  innkeeper  at  the  depot 
or  the  bellboy  in  the  hotel  was  a  delivery  of  the  goods  to  the  inn- 
keeper, causing  liability  to  attach  at  that  time.""  Property  within 
the  outbuildings  of  the  inn  is  kept  under  the  same  liability  as 
property  within  the  inn  itself."^  Though  an  innkeeper  is  excused 
for  the  loss  of  goods  in  the  exclusive  custody  of  the  guest,  it  does 
not  follow  necessarily  that  the  guest's  retaining  his  goods  on  his 
person,"^  or  ordering  them  placed  in  his  bedroom,"^  or  in  a  cer- 
tain part  of  the  inn,°*  is  such  possession  as  to  excuse  the  inn- 
keeper. 

§  3117.  Limitation  of  liability. — In  some  jurisdictions  inn- 
keepers are  permitted  to  limit  their  liability  by  providing  a  safe 
place  for  the  deposit  of  money  and  valuables  of  aguest,  and  post- 
Noble  V.  Milliken,  74  Maine  225,  43  Pac.  55,  139  Am.  St.  284  (bellboy)  ; 
Am.  Rep.  581 ;  Freiber  V.  Burrows,  27  Carhart  v.  Wainman,  114  Ga.  632, 
Md.   130.  40  S.  E.  781,  88  Am.  St.  45  (porter). 

"Thickstun   v.   Howard,   8   Blackf.  "Burrows  v.  Trieber,  21   Md.  320, 

(Ind.)     535;    Carter    v.    Hobbs,    12  83  Am.  Dec.  590;  Albin  v.  Presby,  8 

Mich.  52,  83  Am.  Dec.  762.  N.    H.    408,   29   Am.    Dec.    679;    Mc- 

°°For  example,  one  departing  from  Donald  v.  Edgerton,  5  Barb.  (N.  Y.) 
the  hotel.  Oxford  Hotel  Co.  v.  Lind,  560.  But  merely  tying  horses  under 
47  Colo.  57,  107  Pac.  222,  28  L.  R.  a  shed  without  notice  to  the  inn- 
A.  (N.  S.)  495  and  note;  18  Am.  &  keeper  or  his  hostler  does  not  create 
Eng.  Ann.  Cas.  983 ;  Booth  v.  Litch-  any  liability  for  their  safety.  Brad- 
field,  201  N.  Y.  466,  94  N.  E.  1078,  lev  Livery  Co.  v.  Snook,  66  N.  J.  L. 
35  L.  R.  A.  (N.  S.)  710;  Arcade  Ho-  654,  SO  Atl.  358,  55  L.  R.  A.  208. 
tel  Co.  V.  Wiatt,  44  Ohio  St.  32,  4  °=Fay  v.  Pacific  Imp.  Co.,  93  C;l. 
N.  E.  398,  58  Am.  Rep.  785.  253,  26  Pac.  1099,  28  Pac.  943,  16  L. 

™  Goddard   Bailments,   §    184 ;   Van  R.  A.  188,  27  Am.  St.  198 ;  Smith  v. 

Zile  Bailments  (2d  ed.),  §  365;  Tow-  Wilson,  36  Minn.  334,  31  N.  W.  176, 

son  v.  Havre-de-Grace  Bank,  6  Harr.  1  Am.  St.  669;  Jalie  v.  Cardinal,  35 

&  J.  (Md.)  47,  14  Am.  Dec.  254.  Wis.  118. 

""  See  cases   cited  in  note  54.   Cos-  "^  Packard    v.    Northcraft's    Admr., 

kery  v.   Nagle,  83  Ga.  696,   10  S.  E.  2  Mete.    (Ky.)   439;   Fuller  v.  Coats, 

491 ;   Sasseen   v.   Clark,   37   Ga.   242 ;  18  Ohio  St.  343. 

Keith  V.  Atkinson,  48  Colo.  480,  111  »*  Fuller  v.  Coats,  18  Ohio  St.  343. 


359  INNKEEPERS POST-OFFICES.  §    311? 

ing  notices  in  certain  designated  places  informing  them  of  the 
fact.""  Statutes  to  this  effect  must  be  strictly  construed,  as  being 
in  derogation  of  the  common  law,  and  exactly  complied  with."" 
It  is  sometimes  held  that  if  the  notices  have  not  been  posted  in  ac- 
cordance with  law,  actual  notice  to  the  guest  is  not  sufficient  to 
excuse  the  innkeeper,®^  though  other  cases  hold  the  contrary.'^ 
Not  only  must  the  notice  be  such  as  is  prescribed  by  the  statute,'" 
and  posted  in  the  places  required  by  the  statute,^  but  it  must  be 
strictly  construed  as  embracing  only  the  kinds  of  property  named ; 
so.  it  is  held  that  a  watch  does  not  come  within  the  exception  of 
"jewels  and  ornaments,"^  nor  forks  and  spoons.*  It  is  probable 
that  the  innkeeper  may  by  express  contract  with  the  guest  limit 
his  liability  to  any  extent  except  for  losses  caused  by  his  own 
negligence.^  Contributory  negligence  of  the  guest  is  a  defense  to 
a  recovery.'  It  is  not  necessarily  negligence  to  consent  to  sleep 
with  a  stranger,  who  later  steals  the  goods  of  the  guest,"  to  fail 
to  inquire  for  goods  for  some  days,''  to  fail  to  inform  the  inn- 
keeper that  the  baggage  contained  valuables^  or  to  fail  to  lock 

»=Hale  Bailments,  §  290.     See  note  'Weadock  v.  Swart,  163  Mich.  602, 

to  99  Am.  St.  591.  128    N.    W.    734,    Ann.    Cas.    1912A. 

°°Such    a    statute    does    not    apply  959;  Bernstein  v.   Sweeny,  33  N.  Y. 

after  the  guest  has  begun  his  depart-  Super.  Ct.  271 ;  Becker  v.  Warner,  90 

ure  from  the  inn  and  has  given  his  Hun   (N.  Y.)    187,  70  N.  Y.  St.  535, 

baggage  to  a  porter  sent  to  receive  35  N.  Y.  S.  739;  Briggs  v.  Todd,  28 

it,  and  jewels  are  lost  from  a  hand-  Misc.   (N.  Y.)   208,  59  N.  Y.  S.  23; 

bag.    Rockhill  v.  Congress  Hotel  Co.,  Ramaley  v.  Leland,  29  N.  Y.   Super. 

237  111.  98,  86  N.  E.  740,  22  L.  R.  A.  Ct.  358,  modified  43  N.  Y.  539,  3  Am. 

(N.  S.)   576.    See  Lanier  v.  Young-  Rep.   728;   Rains  v.   Maxwell  House 

blood,  73   Ala.  587;   Olsen  v.   Cross-  Co.,  112  Tenn.  219,  79  S.  W.  114,  64 

man,  31   Minn.  222,   17   N.   W.   375;  L.  R.  A.  470. 

Briggs  V.  Todd,  28  Misc.  208,  59  N.  =  Briggs  v.  Todd,  28  Misc.  (N.  Y.) 

Y.  S.  23;  Shultz  v.  Wall,  134  Pa.  St.  208,  59   N.   Y.   S.   23. 

262,   19  Atl.  742,  8  L.  R.  A.  97n,  19  *  Schouler    Bailments    (3d    ed.),    § 

Am.  St.  686.  309. 

"Purvis  V.   Coleman,   14   Sup.   Ct.  "Lanier    v.    Youngblood,    73    Ala. 

(N.    Y.)    321,    affd.    21    N.    Y.    Ill;  587;  Fowler  v.  Dorlon,  24  Barb.  (N. 

Shultz  V.  Wall,   134   Pa.   St.  262,   19  Y.)  384;  Elcox  v.  Hill,  98  U.  S.  218, 

Atl.  472,  8  L.  R.  A.  97n,  19  Am.  St.  25  L.  ed.   103 ;   Read  v.  Amidon,  41 

686.  Vt.   15,  98  Am.  Dec.  560. 

"Olson  v.  Crossman,  31  Minn.  222,  "Olson  v.  Crossraan,  31  Minn.  222, 

17  N.  W.  375 ;  Batterson  v.  Vogel,  8  17  N.  W.  375. 

Mo.  App.  24.  'Eden  v.  Drey,  75  111.  App.  102. 

°°  Spice  v.  Bacon,  46  L.  J.  Ex.  713,  'Bowell  v.  De  Wald,  2  Ind.  App. 

36  L.   T.   896;    Porter  v.   Gilkey,   57  303,  28  N.  E.  430,  SO  Am.   St.  240; 

Mo   235  Shoecraft   v.    Bailey,    25    Iowa    553 ; 

'Lanier    v.    Youngblood,    73    Ala.  Baehr  v.  Downey,  133  Mich.  163,  94 

587;  Beale  v.  Posey,  72  Ala.  323.  N.  W.  750,  103  Am.  St.  444. 
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the  door  of  the  room."  Neither  is  negligence  to  be  imputed  from 
the  fact  that  the  guest  is  engaged  in  illegal  acts/"  but  intoxication 
may  constitute  contributory  negligence." 

§  3118.  Innkeeper's  liability  for  the  safety  and  protection 
of  his  guests. — By  the  implied  contract  between  the  inn- 
keeper and  his  guest,  the  former  undertakes  more  than  to  furnish 
him  with  suitable  food  and  lodging,  and  there  is  a  further  implied 
undertaking  that  the  guest  shall  be  treated  with  due  considera- 
tion for  his  safety  and  comfort.^^  The  general  rule  is  that  the 
innkeeper  must  use  reasonable  care  to  fulfil  this  obligation,  and 
is  liable  only  for  negligence."  A  few  cases  hold  him  to  the  same 
care  as  a  carrier  of  passengers,^*  but  it  is  said  that  since  the  per- 
formance of  the  contract  of  entertainment  is  not  the  chief  occu- 
pation of  the  parties,  as  the  performance  of  the  contract  is  in  the 
case  of  carriers,  and  since  the  guest  does  not  surrender  the  con- 
trol of  his  person  to  the  innkeeper  to  such  an  extent  as  the  passen- 
ger, and  since  the  servants  of  the  carrier  are  acting  constantly 
within  the  course  of  their  employment  while  performing  the  con- 
tract, while  the  seiwants  of  the  innkeeper  may  be  present  in  the 
liotel  and  yet  not  acting  within  the  scope  or  course  of  their  em- 
ployment,— for  these  reasons  the  innkeeper  should  not  be  held  to 
so  high  a  degree  of  liability  for  the  acts  of  his  servants  as  the 
carrier,  as  an  insurer  of  the  safety  of  the  guests,  and  is  not 
liable    for   the   acts   of   servants   without   the  scope    or   course 

°  Alurchison  v.  Sergent,  69  Ga.  206,  954,  52  Am.  Rep.  806,  and  Cunning- 

47   Am.   Rep.   754;    Spring  v.   Hager,  ham    v.    Bucky,    42   W.    Va.    671,    26 

145  :\Iass.  186,  1  Am.  St.  451 ;  Classen  S.   E.  442,  35  L.   R.  A.  850,  57  Am. 

V.  Leopold,  32  N.  Y.  Super.  Ct.  705;  St.  878. 

Cunninham  v.  Bucky,  42  W.  Va.  671,  '"  Clancy  v.  Barker,  71  Nebr.  83,  98 

26  S.  E.  442,  35  L.  R.  A.  850,  57  Am.  N.  W.  440,  103  N.  W.  446,  69  L.  R. 

St.  878.  A.   642,    115   Am    St.   559;   De   Wolf 

"Cohen  v.  Manuel,  91   Maine  274,  v.  Ford,  193  N.  Y.  397,  86  N.  E.  527, 

39  Atl.  1030,  40  L.  R.  A.  491,  64  Am.  21  L.  R.  A.  (N.  S.)  860,  127  Am.  St. 

St.    225;     Cox    v.     Cook,    14    Allen  969. 

(Mass.)      165.      Compare     Curtis     v.  "  Sheffer    v.    Willoughby,    163    111. 

Murphy,  63  Wis.  4,  22  N.  W.  825,  S3  518,  45  N.  E.  253,  34  L.  R.  A.  464,  54 

Am.  Rep.  242.  Am.  St.  483;   Gilbert  v.  Hoffman,  66 

"  Becker   v.   Warner,  90   Hun    (N.  Iowa  205,  23  N.  W.  632,  55  Am.  Rep. 

Y.)    187,  70  N.  Y.  St.  535,  35  N.   Y.  263;    Weeks   v.   McNulty,    101    Tenn. 

S.  739;  Walsh  v.  Porterfield,  187  Pa.  495,  48  S.  W.  809    43  L    R.  A.   185, 

St.  376;  Shultz  v.  Wall,  134  Pa.   St.  70  Am.  St.  693. 

262,   19  At!.  742,  8  L.  R.  A.  97n,  19  "Clancy   v.    Barker    71    Nebr    83, 

Am.     St.    686.      See    Rubenstein    v.  98  N.  W.  440,  103  N    W    446   69  L. 

Cruikshanks,  54  Mich.  199,  19  N.  W.  R.  A.  642,  115  Am.  St.  559. 
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of  their  employment,  if  reasonable  care  has  been  exer- 
cised.^^  The  innkeeper  must  use  ordinary  care  to  keep  his  prem- 
ises in  a  condition  safe  for  the  guest  who  is  using  them  in  the 
ordinary  manner,  but  this  liability  does  not  extend  beyond  the 
places  into  which  guests  may  be  reasonably  supposed  to  be  likely 
to  go  in  a  reasonable  belief  that  they  are  entitled  or  invited  to 
do  so.^"  So  he  is  liable  for  injury  caused  by  a  defective  elevator, 
or  for  negligently  unskilful  management  of  the  same/^  He  must 
furnish  ordinarily  safe  furniture.^^  He  has,  at  reasonable  times 
and  for  proper  purposes,  the  right  of  access  to  and  control  over 
all  parts  of  his  property,  but  this  right  must  be  exercised  in  ac- 
cord with  the  rights  of  the  guests,  and  he  has  no  right  to  force 
an  entrance  into  the  room  of  a  female  when  she  is  in  scant  at- 
tire.^* He  may  change  a  guest's  apartment  under  certain  condi- 
tions, but  if  he  does,  he  must  provide  him  a  proper  apartment,  or 
be  liable  in  damages.^"  If  he  expels  one  from  his  inn,  he  must 
use  care  in  so  doing  and  is  liable  for  damages  where  a  sick  man 
is  expelled  into  a  storm  of  ice  and  snow,  from  the  effects  of  which 
he  dies.^^ 

§  3119.  Innkeeper's  lien. — Since  the  innkeeper  is  under  an 
extraordinary  liability,  the  law  has  given  to  him  the  extraordi- 
nary privilege  of  a  lien  upon  the  baggage  or  goods  of  the  guest 
brought  by  him  to  the  inn,  ,as  security  for  the  amount  due  the 
innkeeper  for  board,  lodging  and  entertainment."    This  lien  ex- 

"Rahmel    v.    Lehndorfif,    142    Cal.  "Lyttle  v.  Denny,  222  Pa.  395,  71 

681,  76  Pac.  659,  65  L.  R.  A.  88,  100  Atl.  841,  128  Am.  St.  814. 

Am.   St.    154;   Clancy  v.   Barker,   131  "  De  Wolf  v.  Ford,  193  N.  Y.  397, 

Fed.   161,  66  C.  C.  A.  469,  69  L.  R.  86  N.   E.  527,  21   L.   R.  A.    (N.   S.) 

A.  653.  860,  127  Am.  St.  969. 

'°  Sandys  v.   Florence,  47  L.   J.   C.  '^  Hervey  v.  Hart,  149  Ala.  604,  42 

P.  598;  Axford  v.  Prior,   14  W.  R.  So.  1013,  9  L.  R.  A.  (N.  S.)  213  and 

611;   Walker  v.   Midland   R.   Co.,  55  note,  123  Am.  St.  67. 

L.   T.    (N.   S.)    489;   Ten   Broeck  v.  "^  McHugh    v.    Schlosser,    159    Pa. 

Wells,  47  Fed.  690;  Stanley  v.  Birch-  St.  480,  28  Atl.  291,  23  L.  R.  A.  574, 

er,  78  Mo.  245 ;   Patrick  v.   Springs,  39  Am.  St.  699. 

154  N.  Car.  270,  70  S.  E.  395,  Ann.  ""  See  notes   107   Am.   St.   864  and 

Cas.   1912A.   1209.  21   L.  R.  A.  229,  and  cases  cited  in 

"  Mauzy  v.  Kinzel,  19  111.  App.  571,  following  notes.    Murray  v.  Marshall, 

Gordon  v.  Cummings,  152  Mass.  513;  9   Colo.   482,    13    Pac.    589;    Cook   v, 

Scott  V  Churchill,  157  N.  Y.  692;  At-  Kane,    13   Ore.   482,   11   Pac.   226,   57 

kinson  v.  Abraham,  45  Hun   (N.  Y.)  Am.    Rep.    28;    Manning   v.    Hollen- 

238,  10  N.  Y.  St.  342.  beck,  27  Wis.  202. 
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tends  to  goods  exempt  from  execution,"  and,  it  has  been  held, 
extends  to  the  goods  of  a  third  person  brought  to  the  inn  by  the 
guest,  unless  the  innkeeper  knows  that  such  goods  are  not  the 
guest's  property,^^  especially  where  the  guest  holds  them  as  serv- 
ant, agent,  or  bailee,  or  the  property  is  animate,  but  the  rule  does 
not  apply  to  stolen  property.^'  The  goods,  however,  must  be 
brought  into  the  inn  by  the  guest,^°  and  there  is  no  lien  upon  the 
goods  of  a  boarder  or  lodger."  This  lien  depends  upon  posses- 
sion, and  is  waived  by  voluntarily  parting  with  possession,^*  or 
by  taking  a  draft  or  extending  credit,^^  though  taking  security 
is  not  a  waiver  of  a  lien.^°  The  lien  is  extinguished  by  a  tender 
of  the  amount  of  charges.^^  At  common  law  the  innkeeper's 
lien  carries  with  it  no  right  of  sale,  and  cannot  be  enforced  save 
by  a  judicial  action,^^  though  in  some  states  he  now  has  a  right 
to  sell  under  statute.^^  The  lien  is  not  lost  by  levying  an  attach- 
ment upon  the  goods.  ^* 

§  3120.    Termination  of  relation. — The  innkeeper  may  ter- 
minate his  relation  only  for  misconduct  of  the  guest,^^  or  for 

=^  Swan  V.  Bournes,  47  Iowa  501,  29  192;    Hurst   v.    Byers,   29   Mo.   469; 

Am.  Rep.  492 ;  Thorn  v.  Whitbeck,  11  Grinnell    v.    Cook,    3    Hill    (N.    Y.) 

Misc.  (N.  Y.)   171,  32  N.  Y.  S.  1088.  485,  38  Am.  Dec.  663. 

""Brown    Shoe    Co.    v.    Hunt,    103  "Pollock  v.  Landis,  36  Iowa  651; 

Iowa  586,  72  N.  W.  765,  39  L.  R.  A.  Mills    v.     Shirley,     110    Mass.     158; 

291,    64    Am.    Rep.    198    (salesman's  Hurst  v.  Byers,  29  Mo.  469;   Singer 

samples  belonging  to  his  employer)  ;  Co.  v.  Miller,  52  Minn.  516,  55  N.  W. 

Singer  Mfg.  Co.  v.  Miller,  52  Minn.  56,  21  L.  R.  A.  229n,  38  Am.  St.  568; 

516,  55   N.  W.  56,  21   L.   R.  A.  229  note  107  Am.   St.  872. 

(goods  in  the  possession  of  a  guest  ^Hickman  v.  Thomas,  16  Ala.  666; 

under   contract   of   purchase)  ;    Hor-  Manning  v.  Hollenbeck,  27  Wis.  202. 

ace    Waters    &    Co.    v.    Gerard,    106  ="  Jones    v.    Thurloc,    8    Mod.    172; 

App.    Div.    (N.    Y.)    431,   94    N.    Y.  Manning  v.  Hollenbeck,  27  Wis.  202. 

S.  702,  afifd.,  189  N.  Y.  302,  82  N.  E.  "» Angus   v.    McLachlan,   L.    R.   23, 

143,  24  L.   R.   A.    (N.   S.)    958,    121  Ch.  Div.  330;  Danforth  v.  Pratt,  42 

Am.     St.     886;     Wertheimer-Swarts  Maine  SO. 

Shoe   Co   V.    Hotel    Stevens    Co.,   38  "'Gordon  v.  Cox,  7  Car.  &  P.  172. 

Wash.  409,  80  Pac.  563,  107  Am.  St.  ""Fox  v.  McGregor,   11   Barb.    (N. 

864.      This     depends     somewhat    on  Y.)    41;   Jones   v.   Pearle,   1   Strange 

statute.    See  McClain  v.  Williams,  11  556;  Case  v.  Fogg,  46  Mo.  44;  note 

S.  Dak.  227,  76  N.  W.  930,  49  L.  R.  107  Am.  St.  871. 

A.  610.  ""  See    Hale    Bailments,    p.    297. 

"=  Clark  V.  Lowell  &c.  R.  Co.,  9  Gray  "*  Lambert  v.   Nicklass,  45  W.  Va. 

(Mass.)    231;   Robinson  v.   Baker,  5  527,  31    S.   E.  951,  44  L.   R.  A.  561, 

Cush.   (Mass.)    137,  51  Am.  Dec.  54;  72  Am.   St.  828. 

Fitch  V.  Newberry,   1  Doug.   (Mich.)  "'Howell  v.   Jackson,  6  Car.   &   P. 

1,  40  Am.  Dec.  33;  Wyckoff  v.  Sou-  723;    Markham   v.    Brown,   8   N.    H. 

thern  Hotel  Co.,  24  \lo.  App.  382.  523,  31  Am.  Dec.  209;  Commonwealth 

""F'oUock  V.  Landis,  36  Iowa  651;  v.  Mitchell,  2  Pars.  Eq.  (Pa.)  431. 
Stanwood   v.    Woodward,    38   Maine 
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his  failure  to  pay  reasonable  charges.''  The  guest  may  terminate 
it  at  any  time,  but  if  he  fails  to  notify  the  innkeeper,  he  remains 
liable  for  any  charges  which  accrue.'^  A  temporary  absence 
does  not  terminate  it,^'  but  when  he  has  paid  his  bill  and  had 
his  name  marked  off  the  register  in  order  to  prevent  his  being 
held  to  the  liability  of  a  guest,  he  can  no  longer  hold  the  inn- 
keeper liable  as  such  for  his  baggage  remaining  in  the  inn.'" 
However,  the  liability  of  the  innkeeper  as  such  does  not  terminate 
the  instant  the  guest  pays  his  bill  and  leaves,  but  continues  until 
a  reasonable  time  for  its  removal,*"  or  if,  in  the  ordinary  course 
of  his  business,  the  innkeeper  undertakes  to  remove  it  to  the 
station,  his  liability  continues  until  delivery  at  such  place.*^ 

§  3121.  Innkeeper  as  ordinary  bailee. — The  innkeeper  is 
an  ordinary  bailee  as  to  the  goods  of  his  boarders  or  lodgers,''^ 
or  goods  of  a  guest  kept  for  show  or  sale,*'  or  goods  held  by  him 
under  a  lien  for  his  charges.**  He  may  be  liable  as  a  mere  gratu- 
itous bailee  for  the  goods  which  a  guest  after  departure  leaves 
with  him  for  an  unreasonable  time,*°  or  for  goods  left  in  his 

"■Schouler   Bailments    (3d   ed.),   §  Hun   (N.  Y.)   537,  66  N.  Y.  St.  323, 

326;    Lawrence   v.   Howard,   1    Utah  32  N.  Y.  S.  849. 

142  "Glenn  v.  Jackson,  93  Ala.  342,  9 

'' Miller  V.    Peeples,   60  Miss.   819,  So.  259,  12  L.  R.  A.  382n;  Sasseen  v. 

45  Am.   Rep.  423.  Clark,   il   Ga.   242;    Giles   v.    Faunt- 

"'Towson  V.  Havre-de-Grace  Bank,  leroy,  13  Md.  126;  Dickinson  v.  Win- 

6  Har.  &  J.    (Md.)   47,  14  Am.  Dec.  Chester,  4  Gush.  (Mass.)  114,  50  Am. 

254n ;  McDonald  v.  Edgerton,  5  Barb.  Dec.  760 ;  Seymour  v.  Cook,  S3  Barb. 

(N.    Y.)    560;    Grinnell    v.    Cook,    3  (N.  Y.)  451. 

Hill   (N.  Y.)   485,  38  Am.  Dec.  663;  '"Taylor  v.  Downey,  104  Mich.  532, 

Whitemore     v.     Haroldson,     2     Lea  62  N.  W.  716,  29  L.   R.  A.  92n,  53 

(Tenn  )    312  •    McDaniels   v.    Robin-  Am.  St.  472.     See  cases  cited  in  note 

son,  26  Vt.  316,   62  Am.   Dec.  574n,  23  and  26,  §  3112;  Lawrence  v.  How- 

28  Vt.  387,  67  Am.  Dec.  720.  ard,  1  Utah  142. 

=» O'Brien  v.  Vaill,  22  Fla.  627,  1  So.  "See  cases  cited  m  note  82 

137,  1  Am,  St.  219 ;  Jililler  v.  Peeples,  "  Murray  v.  Marshall,  9  Colo.  482, 

60  Miss.  819,  45  Am.  Rep.  423.  13  Pac.  589;  Giles  v.  Fauntleroy,  13 

"Clark   V.    Ball,   34   Colo.   223,   82  Md.   126;   Murray  v    Clarke,  2  Daly 

Pac   529,  2  L.  R.  A.  (N.  S.)  100,  114  (N.  Y.)   102.     See  Wear  v.  Gleason, 

Am.   St.  154;   Murray  v.  Marshall,  9  52  Ark^.  364,  20  Am    St   186 

Colo.  482,  13  Pac.  589,  59  Am    Rep.  ^     O  Brien   v.   Vaill,  22   Fla    627,    1 

152;  Adams  v.  Clem,  41  Ga.  65,  5  Am.  So.    137,    1    Am.    St    219;    Miller    v. 

Rep.  524;  Baehr  v.  Downey,  133  Mich.  Peeples    60   Miss.  819,  45   Am.  Rep 

163   94  N    W    750,  103  Am.  St.  444;  423;     Whitemore    v.     Haroldson,     2 

Miller   v    Peeples,   60   Miss.   819,   45  Lea    (Tenn.)    312;    Baker   v.    Bailey 

Am.  Rep.  423;  Maxwell  v.  Gerard,  84  (Ark.)    145   S.  W.  532,  39  L.  R.  A. 

(N.   S.)   1085. 
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charge  by  one  who  does  not  become  a  guest,  and  makes  no  agree- 
ment as  to  compensation.*'' 

§  3122.  The  post-office  department  as  bailee. — The  carry- 
ing of  the  mail  is  recognized  by  the  law  as  one  of  the  exceptional 
bailments.  In  this  country,  the  federal  government,  through  the 
post-office  department  and  its  instrumentalities  and  agencies,  car- 
ries the  mail.  Were  this  service  undertaken  by  a  common  car- 
rier, or  an  ordinary  bailee  for  hire,  there  is  no  doubt  that  the 
ordinary  principles  of  bailments  would  apply  to  their  undertak- 
ing. But  in  this  country  private  persons  are  forbidden  to  carry 
mail  regularly  over  post-routes  established  by  the  government  in 
order  to  prevent  competition  with  the  government.*^  Since  the 
post-office  department  is  a  department  of  the  government,  it  can- 
not be  sued  without  its  consent,  and,  therefore,  while  it  is  in  a 
way  responsible  for  the  proper  carrying  of  the  mail,  it  is  not 
liable  to  the  one  who  entrusts  mail  to  its  care,  and  generally  any 
negligence  or  failure  of  performance  of  duty  on  the  part  of  the 
agents  of  the  department  can  be  corrected  only  by  action  of  the 
department  itself,  and  is  not  subject  to  review  by  the  courts.*^ 
Postmasters  and  their  clerks  and  assistants  are  public  officers, 
responsible  to  the  government  and  liable  to  it  upon  their  bonds 
for  failure  in  duty.  At  the  same  time  they  are  liable  to  the  per- 
son who  sends  or  who  is  entitled  to  receive  mail  through  their 
offices.  The  mailing,  receiving  and  delivering  of  the  mail  is  a 
business  of  the  highest  importance  to  the  individual,  and  the 
agents  of  the  government  employed  in  this  work  owe  a  duty  to 
the  government  and  the  public  to  use  ordinary  and  reasonable 
diligence  in  accomplishing  the  purposes  of  the  mail  services.  So 
it  is  the  rule  that  whenever  one  can  trace  a  loss  or  breach  of  duty 
resulting  in  loss  to  the  actions  in  respect  to  receiving,  forwarding 
or  delivering  mail  of  a  single  officer,  postmaster,  clerk,  assistant, 

"Stewart    v.    Head,    70    Ga.    449;  United   States  v.   Bromley,   12  How. 

Wiser  v.  Chesley,  53  J\Io.  547;  Law-  (U.    S.)    88;    Blackham   v.   Greshara, 

rence  v.  Howard,    1   Utah   142.     See  16  Fed.  609 ;  United  States  v.  Easson, 

note  12  L.  R.  A.  383.    See  for  liability  18  Fed.  590,  21  Blatchf.   (U.  S.)  354. 

as  to  forwarding  packages,  Baehr  v.  *"  Schouler    Bailments    (3d    ed.),    § 

Downey,    133    Mich.    163,   94    N.    W.  269;  Hale  Bailments,  §  100;  Van  Zile 

750,  103  Am.  St.  444.  Bailments  (2d  ed.),  §  388. 

"U.    S.    Rev.    Stat.,    §§    389-391; 
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or  Other  person  commissioned  by  the  government  mail  service, 
the  individual  guilty  of  the  negligence  or  breach  is  liable  in  dam- 
ages to  the  one  suffering  loss.  But  this  liability  is  for  his  per- 
sonal acts  alone,  and  he  cannot  be  held  for  the  acts  of  any  other 
person  in  the  service,  even  if  selected  by  him,  and  under  his 
orders,*^  unless  he  was  negligent  in  his  selection. "^^  If,  however, 
he  employs  a  private  person  to.  do  his  work,  paying  him  from  his 
own  means,  the  officer  in  the  government  service  is  liable  for  the 
acts  of  such  agent."  It  has  been  held  that  it  is  not  necessary 
to  prove  particular  negligence  in  relation  to  the  letter  or  package 
lost,  and  that  the  loss  was  the  direct  consequence  of  that  particu- 
lar negligence,  but  that  any  general  proof  of  negligence  tending 
to  show  that  the  loss  was  occasioned  thereby,  which  satisfies  the 
jury,  is  sufficient.^^  The  liability  of  persons  carrying  the  mails 
on  contract  is  the  same  as  that  of  postmasters,  for  their  own 
misfeasances.^'  It  is  also  held  that  a  driver  or  assistant  em- 
ployed and  paid  by  the  contractor  is  employed  in  the  government 
service,  and  that  the  contractor  is  not  liable  for  his  acts.^*  The 
courts  do  not  interfere  with  the  acts  of  the  department  in  deliv- 
ering the  mails,  unless  there  is  a  clear  right  shown  by  the  person 
asking  interference. °° 

^'Lane  v.  Cotton,  1  Ld.  Raym,  646;  Dec.  224;   Christie  v.   Smith,  23   Vt. 

Keenan    v.     Southworth,    110    Mass.  663. 

474,    14   Am.    Rep.   613;    Schroyer  v.  "=  Foster  v.  Metts,  55  Miss.  11,  30 

Lynch,  8  Watts.    (Pa.)    453;   Dunlop  Am.  Rep.  504;  Hutchins  v.  Brackett, 

V.  Munroe,  7  Cranch   (U.  S.)   242,  3  22  N.  H.  252,  53  Am.  Dec.  248;  Con- 

L.  ed.  329.  well  v.  Voorhees,  13  Ohio  523,  42  Am. 

"Whitfield     V.     Le     Despencer,     2  Dec.  206. 

Cowp.  754;  Bishop  v.  Williamson,  11  °*  Central    R.    &    Banking-    Co.    v. 

Maine  495;    Hutchins  v.   Brackett,   2  Lampley,   76  Ala.   357,   52   Am.    Rep. 

N.     H.     252,     53     Am.     Dec.     248;  334;     United     States     v.     Belew,     2 

Schroyer   v.   Lynch,   8  Watts.    (Pa.)  Brock.    (U.    S.)    280,    Fed.    Cas.   No. 

453;  Dunlop  v.  Munroe,  7  Cranch  (U.  14563.     See   Bankers'   Mut.   Casualty 

S.)  242,  3  L.  ed.  329.  Co.   v.   Minneapolis   &c.   R.    Co  ,    117 

^'Raisler  v.  Oliver,  97  Ala.  710,  12  Fed.  434,  54  C.  C.  A.  608,  65  L.  R. 

So.  238,  38  Am.   St.  213;   Bishop  v.  A.  397;   Boston  Ins.   Co.  v.   Chicago 

Williamson,    11    Maine   495;    Christy  &c.  R.  Co.,  118  Iowa  423,  92  N.  W. 

V.  Smith,  23  Vt.  663.  88,  59  L.  R.  A.  796. 

'"■Raisler  v.  Oliver,  97  Ala.  710,  12  ""Central     Trust     Co.     v.     Central 

So.  238,  38  Am.  St.  213;  Wiggins  v.  Trust  Co.  of  Illinois,  216  U.  S.  251, 

Hathaway,    6    Barb.     (N.    Y.)    632;  54  L.  ed.  469,   17  Am.  &  Eng.  Ann. 

Danforth  v.  Grant,  14  Vt.  283,  39  Am.  Cas.  1066  and  note. 


CHAPTER  LXXV. 

CARRIERS  OF  GOODS SUBJECT  DEFINED  AND  DISTINGUISHED. 

§  312S.  Contract   of    carriage    a    bail-  §  3130.  Further  of  elements  necessary 

ment.  to    constitute    common    car- 

3126.  Common  carrier  defined.  rier. 

3127.  Private  carriers.  3131.  Kinds     of     common     carriers 

3128.  Distinctions     between     public  with  reference  to  means  of 

and  private  carriers.  transportation. 

3129.  Further    of    distinctions — Ex-        3132.  Who  are  not  common  carriers. 

ceptions  to  rules.  3133.  Common      carrier's      extraor- 

dinary liability  as  bailee. 

§  3125.  Contract  of  carriage  a  bailment. — Among  the 
classes  of  bailments  upon  consideration  for  mutual  benefit,  in- 
cluded in  our  general  outline  of  bailments,  was  that  of  contracts 
of  carriage,  or  locatio  operis  mercium  vehendarum.  Under  our 
general  definition  of  a  bailment  as  a  contract  by  which  the  pos- 
session of  personal  property  is  temporarily  transferred  from  the 
owner  to  another  for  the  accomplishment  of  some  special  purpose, 
it  is  at  once  apparent  that  the  contract  entered  into  by  the  car- 
rier of  goods  is  a  contract  of  bailment.  In  contracts  for  the  car- 
rying of  goods,  the  possession  of  the  goods  is  temporarily  trans- 
ferred by  the  owner  to  the  carrier  in  order  that  they  may  be  trans- 
ported from  the  place  of  delivery  to  some  other  place  which  the 
owner  directs,  there  to  be  redelivered  by  the  carrier  to  the  owner 
in  accordance  with  his  directions.  Contracts  for  carriage  are 
distinguished  from  other  contracts  of  bailment  in  two  essential 
particulars :  first,  the  greatly  disproportionate  number  of  such 
contracts  entered  into  as  compared  with  other  bailments  makes 
the  subject  of  carriers  one  of  the  most  important  of  modern 
law;  second,  because  of  the  public  nature  of  the  carrier's  duties, 
there  are  certain  special  features  and  liabilities  pertaining  to  con- 
tracts of  carriage  not  pertaining  to  ordinary  bailments.^ 

^  The  relationship  between  the  law  Mr.  Schouler  in  the  following  quota- 

of    carriers   and  the   general   law   of  tion    from    his    work    on    bailments : 

bailments  and  the   difficulties  of   the  "Our     previous     study     has     cleared 

subject  were  very  aptly  expressed  by  the    way    for    discoursing   at   length 

366 
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§  3126.  Common  carrier  defined. — The  general  definition 
of  a  common  carrier  is  that  of  Chief  Justice  Parker,  in  the  case 
of  Dwight  V.  Brewster  as  "one  who  undertakes,  for  hire  or  re- 
ward, to  transport  the  goods  of  such  as  choose  to  employ  him, 
from  place  to  place."^  More  specifically,  the  common  carrier 
undertakes  upon  certain  lawful  terms  offered  to  the  public  by 
him,  and  by  the  methods  and  means  which  he  holds  out,  to  carry 
for  hire  the  kinds  of  goods  which  he  represents  himself  as  carry- 
ing, from  place  to  place,  for  all  who  apply  to  him  for  such  serv- 
ices, and  he  is  by  law  liable  for  refusal  to  carry  goods  under  the 
conditions  of  his  holding  out  to  the  public.^  Thus  the  carrier 
enters  into  a  contract  implied  by  law,  if  not  express,  every  time 
he  accepts  goods  for  carriage,  and  is  liable  for  the  violation  of 
such  contract,  while  if  he  violates  the  duty  of  a  carrier  by  his 
negligence,  he  is  also  liable  in  tort,  and  in  many  cases  the  carrier 
may  be  sued  either  in  contract  or  in  tort  for  the  same  act.*  It 
is  somewhat  difficult  to  separate  contract  liability  from  tort  lia- 
bility in  treating  the  subject  of  carriers,  but  the  aim  of  the  pres- 
ent article  is  to  deal  with  it  from  the  standpoint  of  contract  re- 
lations, and  to  make  only  incidental  reference  to  torts  of  carriers. 

upon  a  final  topic,  included  under  the  bear  constantly  in  mind  that  this 
head  of  Bailments,  which,  in  practical  transportation  of  movable  property 
consequence  to  modern  society  and  to  and  fro,  which  involves  immense 
modern  jurisprudence,  overshadows  mercantile  and  commercial  interests, 
all  the  others  grouped  together.  The  such  as  the  ancient  world  never 
law  of  Carriers  has  not  only  become  dreamed  of,  is  but  a  bailment,  whose 
already  of  surpassing  magnitude,  but  essence  consists  in  the  delivery  of  a 
of  surpassing  intricacy;  the  keenest  chattel  for  the  accomphshment  of  a 
intellect  of  practitioners  and  the  most  certam  purpose,  to  be  succeeded  by 
profound  wisdom  of  judges  serve  dehvermg  it  back  or  over  when  that 
hardly  to  unravel  and  lay  open  its  purpose  is  accomphshed,  and  that  the 
principles;  distinctions  relied  upon  present  idiosyncrasy  simply  consists 
in  the  decisions  seem  often  unnatural,  m  an  extraordinary  degree  of  re- 
forced,  and  contradictory,  as  though  sponsibility  to  which  public  policy 
the  law  were  training  itself  into  sup-  chooses  to  subject  the  class  of  bailees 
pleness,  in  order  that  courts  and  known  as  common  carriers,  we  shall 
juries  might  deal  with  individual  lose  our  most  needful  clue."  Schouler 
cases  according  to  discretion.  Here  on  Bailments  (3d  ed.),  §  330. 
we  find  courts  deciding  with  a  bias  'Dwight  v.  Brewster,  1  Pick, 
in  favor  of  great  corporations  at  one  (Mass.)  SO,  11  Am.  Dec.  133.  See 
time,  and  of  the  public  at  another;  also,  The  Cafe  Charles,  198  Fed. 
and  counsel  most  acute  to  shift  the  346,  349. 

burden   of   proof    from   one   litigant  See    2    Kent.    Com.    598;     Story 
to  the  other.     And  unless  we  deter-  Bailments   (9th  ed.),  §  49S;  Hutchin- 
mine  to  take  no  precedent  for  more  son  Carriers,  §  47. 
than  it  is  worth,  to  keep  fast  hold  of  "  Even    where    a    passenger    is    in- 
fundamental  bailment  principles,  and  jured   by   a   carrier's   negligence,    he 
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§  3127.  Private  carriers. — A  private  carrier  is  one  who 
does  not  hold  out  to  the  public  that  he  will  carry  for  all,  but  who 
upon  a  particular  occasion  or  occasions  undertakes  to  carry  the 
goods  of  another,  either  gratuitously  or  for  hire.°  The  principles 
governing  the  rules  of  ordinary  bailments  and  contracts  of  hir- 
ing apply  almost  in  their  entirety  to  the  law  of  private  carriers. 
If  one  carries  goods  gratuitously,  the  law  of  gratuitous  bailments 
applies."  If  he  carries  for  hire,  he  is  liable  for  ordinary  care 
only  in  the  performance  of  his  contract,''  and,  unlike  a  common 
carrier,  may  restrict  by  contract  his  liability  to  almost  any  degree, 
even  for  his  own  negligence.*  He  carries  entirely  according  to 
the  terms  of  his  contract,  subject  to  the  ordinary  liability  of  the 
bailee  for  hire,  may  cany  for  whom  he  pleases,  when  and  where 
he  pleases,  and  is  under  no  obligations  in  any  manner  as  holding 
himself  out  to  the  public.^ 

§3128.    Distinctions  between  public  and  private  carriers. 

— The  essential  distinction  between  the  common  and  private 
carrier  lies  in  the  fact  that  the  former  is  under  a  public  duty  to 

may    elect    between     an     action     for  349.  A  private  carrier  is  one  who  acts 

breach  of  contract  and  an  action  in  in  a  particular  case  for  hire  or  reward, 

tort.     Aiken  v.  Southern  R.  Co.,  118  A  common  carrier  is  one  who  under- 

Ga.  118,  44  S.  E.  828,  62  L  .R.  A.  666,  takes  to  transport  goods  for  the  gen- 

98   Am.    St.    107.      See   also,    Kansas  eral   public   and   is   compelled   to    dO; 

City  F.   S.   &   M.  R.   Co.  v.   Becker,  so   by   law.     O'Rourke   v.   Bates,   73 

67  Ark.  1,  53  S.  W.  406,  46  L.  R.  A.  Alisc.    (N.    Y.)    414,    133    N.    Y.    S. 

814,  77  Am.  St.  78;  Nevin  v.  Pullman  392. 

&c.    Co.,    106   III.   222,   46   Am.    Rep.  "  See  previous   chapters  on  gratui- 

688;  Louisville  &  N.  R.  Co.  v.  Gaines,  tous  bailments.     Hutchinson  Carriers 

36  S.  W.  174,  99  Kv.  411,  59  Am.  St.  (3d   ed.),   §§   16-34;   Coggs  v.  Bern- 

465 ;  McKeon  v.  Chicago  M.  &  St.  P.  ard,  2  Ld.  Rayra.  909. 

Ry.  Co.,  94  Wis.  477,  69  N.  W.  175,  'Story  Bailments  (9th  ed.),  §  399; 

35  L.  R.  A.  252,  59  Am.  St.  910.    And  Central  of  Ga.  R.  Co.  v.  Glascock,  117 

where    a    carrier    contracted   to    fur-  Ga.    938,   43    S.    E.    981 ;    Jaminet   v. 

nish  safe  and  properly  inspected  cars,  American   Storage   and   Moving   Co., 

he  is  liable  in  contract  for  the  death  109    iMo.    App.    257,    84    S.    W.    128; 

of  an  employe  of  the  shipper  caused  United  States  v.  Power,  6  Mont.  271, 

by  defective  cars.    Hoosier  Stone  Co.  12    Pac.    639;    Ames    v.    Belden,    17 

V.  Louisville  &c.  R.  Co.,  131  Ind.  575,  Barb.    (N.   Y.)    513;    White   v.    Bas- 

31  N.  E.  365.     For  negligence  of  the  com,  28  Vt.  268. 

carrier  in  transporting  stock,  the  *  Hutchinson  Carriers,  §  40;  El- 
shipper  may  sue  ex  contractu,  or  ex  Hott  R.  R.  (2d  ed.),  §  1397;  Wells 
delicto.  Eckert  v.  Pennsylvania  R.  v.  Steam  Nav.  Co.,  2  Corns.  (N.  Y.) 
Co.,  211  Pa.  St.  267,  60  Atl.  781,  107  204;  Alexander  v.  Greene,  3  Hill  (N. 
Am.  St.  571.     See  §  3313,  post.  Y.)  9,  revg.  7  Hill  (N.  Y.)  533. 

"Hutchinson     Carriers,     §  35;     El-  "Robinson   v.    Dunmore,   2   Bos.   & 

liott  R.   R.    (2d  ed.),   §§   1396,   1397;  P.   416;    Kimball   v.    Rutland   &c.   R. 

Pennewih  v.   Cullen,   5   Harr.    (Del.)  Co.,  26  Vt.  247,  62  Am.  Dec.  567. 
328;  The  Cafe  Charles,  198  Fed.  346, 
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carry  for  every  one,  under  certain  conditions,  usually  of  his  own 
making,  so  that  if  he  refuses  to  carry  within  these  limitations, 
he  is  liable/"  The  common  carrier  who  holds  himself  out  as 
carrying  for  the  public  is  engaged  in  carrying  as  a  business  and 
he  must  carry  for  the  public"  goods  of  the  character  for  which 
his  business  is  conducted^^  over  his  usual  route"  and  by  his 
usual  means  for  hire'-*  upon  compliance  with  reasonable  condi- 
tions^^  common  to  all  who  may  seek  his  services,  and,  if  without 
sufficient  reason  he  refuses  or  fails  to  do  any  of  these  things,  he 
is  liable.  Since  his  employment  is  public,  he  owes  the  public  a 
duty,  and  by  law  a  strict  responsibility  is  imposed  upon  him  for 
this  reason,  and  the  common  carrier  is  held  to  be  under  the  duty 
to  carry  for  all,  and  to  be  the  insurer  of  the  safety  of  the  goods 
while  the  same  are  in  his  possession  as  carrier,  except  against 
certain  legal  perils  as  to  which  he  is  not  an  insurer.^°  Thus  the 
question  becomes  important  as  to  whether  one  carrying  goods  is 
a  private  or  a  common  carrier,  and  the  answer  is  held  to  depend 
on  whether  the  carrier  has  held  himself  out,  expressly  or  im- 
pliedly, as  willing  to  carry  the  particular  class  of  goods  between 

'» Schloss  V.  Wood,  11  Colo.  287,  17  Cal.  R.  Co.,  13  Ore.  352,  10  Pac.  628, 

Pac.  910;   Long  v.   Brady,   73   Conn.  57  Am.  Rep.  20;  Thompson-Houston 

707,  49  Atl.   199;   Central  of  Ga.  R.  Electric  Co.  v.  Simon,  20  Ore.  60,  25 

Co.  V.  Lippman,  110  Ga.  665,  36  S.  E.  Pac.  147,  10  L.  R.  A.  25,  23  Am.  St. 

202,  50  L.  R.  A.  673;  Fish  v.  Chap-  86. 

man,  2  Ga.  349,  46  Am.  Dec.  393;  "Hutchinson  Carriers  (3d  ed.),  § 
Varble  v.  Bigley,  14  Bush  (Ky.)  60;  Elliott  R.  R.  (2d  ed.),  §  1569; 
698,  29  Am.  Rep.  435;  O'Rourke  v.  Chicago  &c.  R.  Co.  v.  Wallace,  66 
Bates,  7i  Misc.  (N.  Y.)  414,  133  N.  Fed.  506,  14  C.  C.  A.  257,  30  L.  R. 
Y.  S.  392.  See  also,  Piedmont  Mfg.  A.  161n,  24  U.  S.  App.  589;  Pitts- 
Co.  V.  Columbia  &c.  R.  Co.,  19  S.  burg  &c.  R.  Co.  v.  Morton,  61  Ind. 
Car.  353,  quoted  in  The  Cafe  Charles,  539,  28  Am.  Rep.  682 ;  Pitlock  v. 
198  Fed.  346,  349.  Wells,   109  Mass.  452;   Coup  v.  Wa- 

"  Nugent   V.    Smith    (1875),   L.   R.  bash  &c.  R.  Co.,  56  Mich.  Ill,  22  N. 

1  C.  P.  Div.  19  &  423 ;  Fish  v.  Chap-  W.  215,  56  Am.  Rep.  374. 

man,   2   Ga.   349,   46   Am.   Dec.   393;  "Knox    v.     Rives,     14    Ala.     249, 

Southern  Exp.   Co.  v.  Rose,  124  Ga.  48  Am.  Dec.  97 ;  Central  R.  &  B.  Co. 

581,  53  S.  E.  185,  5  L.  R.  A.  (N.  S.)  v.  Lampley,  76  Ala.  357,  52  Am.  Rep. 

619  and  notes;  Allen  v.  Sackrider,  37  334;    New   York   Cent.   R.   R.   Co.  v. 

N.  Y.  341;  Thompson-Houston  Elec-  Lockwood,  17  Wall.    (U.  S.)   357,  21 

trie    Co.    V.    Simon,    20    Ore.    60,    25  L.   ed.   627;    Citizens'   Bank  v.   Nan- 

Pac.  147,  10  L.  R.  A.  251,  23  Am.  St.  tucket    Steamboat   Co.,   2    Story    (U. 

86.  S.)  16,  Fed.  Cas.  No.  2730. 

"Fish  V.   Chapman,  2  Ga.  349,  46  '=  See  §  3140  infra. 

Am.   Dec.   393 ;    Kansas   Pac.   R.   Co.  '"  See     Hutchinson     Carriers      (3d 

V.  Nichols,  9  Kans.  235,  12  Am.  Rep.  ed.),   §   48  and  notes;   Elliott  R.   R. 

494;   Michigan  S.  &  N.  I.  R.  Co.  v.  (2d    ed.),    §    1454.     See    §§   3183    et 

McDonough,    21    Mich.    165,    4    Am.  seq.,  infra. 
Rep.    466;    Honeyman   v.    Oregon    & 
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the  points  of  carriage  for  all  who  may  apply  to  him,  indiscrimi- 
nately and  without  differentiation,  for  thus  only  does  his  employ- 
ment become  common  and  public  in  character,  and  the  one  who 
has  not  put  himself  within  this  definition  is  held  a  private  car- 
rier." 

§  3129.    Further   of   distinctions — Exceptions   to    rules. — 

Yet,  in  a  few  instances,  there  have  been  exceptions  to  the  gen- 
eral rule  and  current  of  authority  as  in  the  leading  case  of 
Gordon  v.  Hutchinson.  The  court  held  that  the  responsibil- 
ity of  a  common  carrier  rested  upon  a  farmer  who  applied  to 
a  merchant  to  haul  for  him  a  load  of  goods  from  Lewiston  to 
Bellefonte,  upon  his  return  from  hauling  a  load  of  iron  to  Lewis- 
ton.  He  was  engaged,  and  because  the  contents  of  a  hogshead 
of  molasses  were  lost  by  the  head  coming  out,  the  merchant 
brought  action  against  the  farmer,  who  was  held  to  be  a  com- 
mon carrier  under  the  circumstances,  not  because  he  was  accus- 
tomed to  carry  for  the  public,  but  for  the  reason  that,  as  he  had 
himself  sought  the  employment,  he  was  considered  to  have  done 
so  on  the  usual  conditions,  not  on  terms  of  diminished  respon- 
sibility.^^ Another  case  went  so  far  as  to  hold  a  farmer  who 
sometimes  ran  boats  for  himself  or  others,  and  who  had  aban- 
doned a  contemplated  trip  for  himself  at  the  plaintiff's  solicita- 
tion and  loaded  his  own  boat  and  plaintiff's  with  lumber  for 
market,  liable  as  a  common  carrier  to  the  plaintiff  for  the  loss 
of  part  of  the  lumber  on  the  trip.  It  seems  that  the  reason  of 
this  decision  was  that,  since  carriage  by  river  craft  was  very 
common  in  those  days,  such  carriers  should  be  held  bound  more 
strictly  than  mere  private  carriers. ^^  These  cases  are  exceptions, 
not  generally  followed,  and  in  circumstances  almost  exactly 
similar  both  to  the  first""  and  the  second,"^  the  courts  have  held 
that  the  carrier  was  a  private  carrier. 

§  3130.    Further  of  elements  necessary  to  constitute  com- 
mon carrier. — The  general  rule,  so  firmly  settled  as  to  be 

"See  cases  cited  under  note  11.  "'Steele   v.    McGyer,    31    Ala.   667; 

"Gordon   v.   Hutchinson,    1    Watts  The    Dan,    40    Fed.    691;    Flautt    v. 

&  S.  (Pa.)  285,  i7  Am.  Dec.  464.  Lashlev,   36    La.    Ann.    106;    Fish   v. 

■"Moss  V.  Bettis,  4  Heisk.   (Tenn.)  Clark,  2  Lans.   (N.  Y.)   176,  affd.,  49 

661,  13  Am.  Rep.  1.  N.   Y.    122. 

'"  Samms  v.  Stewart,  20  Ohio  69. 
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elementary,  is  that  one  to  be  subjected  to  the  liability  of  a  com- 
mon carrier  must  have  held  himself  out  as  carrying  for  all  in 
such  manner  that  an  action  would  lie  for  his  refusal  to  carry  for 
any  person  applying,  within  the  restrictions  of  his  holding  out." 
A  common  carrier  undertakes  to  carry  only  certain  kinds  of 
goods,  therefore  he  is  liable  only  as  a  private  carrier,  if,  as  ac- 
commodation, or  by  special  contract,  he  agrees  to  carry  goods 
not  in  the  line  of  his  ordinary  business.^^  Also  he  undertakes 
to  carry  only  by  the  means  and  over  the  route  used  in  his  busi- 
ness, not  by  indiscriminate  means,  or  to  points  not  on  his  route, 
so  that  if  he  by  special  contract  agrees  to  carry  by  other  means 
or  over  other  routes  than  those  which  he  holds  open  to  all,  his 
liability  would  be  governed  by  the  special  contract  of  hiring.^* 
And  in  order  to  impose  upon  him  the  extraordinary  liability  of 
a  common  carrier,  he  must  in  some  manner  receive  compensa- 
tion for  his  service,  otherwise  he  would  be  a  mere  gratuitous 
bailee,  liable  only  for  gross  negligence. ^°  There  rests  upon  the 
common  carrier  an  obligation  to  carry  for  all;  therefore  if  he 
refuses  to  carry,  an  action  will  lie,  and  it  was  said  in  the  leading 
case  of  Fish  v.  Chapman^'^  that  the  safest  test  of  whether  one  is 
a  common  carrier  is  his  liability  to  respond  in  damages  for  failure 
to  carry.  It  is  not  necessary  that  a  carrier  should  make  regular 
trips  or  carry  only  between  fixed  terminals,  if  otherwise  he  fulfils 
the  requisites  of  a  common  carrier." 

"^  Nugent  V.  Smith   (1875),  L.  R.  1  257,  30  L.  R.  A.   161;  Honeyman  v. 

Com.    PI.    Div.    19    &   423;    Fish    v.  Oregon  &  C.  R.  Co.,  13  Ore.  3S2,  10 

Chapman,     2     Ga.      349,      46     Am.  Pac.  628,  57  Am.  Rep.  20;  Memphis 

Dec.  393;  Lanning  v.  Sussex  R.  Co.,  News  Pub.  Co.  v.  Southern  Railroad 

1    N.   J.   L.   21;   Piedmont   Mfg.   Co.  Co.,  110  Tenn.  684,  75  S.  W.  941,  63 

V.  Columbia  &  G.  R.  Co.   19  S.  Car.  L.   R.   A.   150;    New  York  Cent.   R. 

353.     See  cases  cited  in  note  10.    Yet  Co.  v.  Lockwood,   17  Wall.    (U.   S.) 

the  mere  fact  that  one  holding  him-  357,  21   L.   ed.  627;  Kimball  v.  Rut. 

self   out   as   a   common   carrier   dis-  &  Burl.  R.  Co.,  26  Vt.  247,  62  Am. 

criminates  between  patrons,  accepting  Dec.  567. 

some  and  rejecting  others,   does  not  '''Chicago   M.   &   St.   P.   R.   Co.   v. 

absolve  him  from  liability  as  a  com-  Wallace,   66   Fed.   506,    14   C.    C.   A. 

mon   carrier   for   the   loss   of   goods  257,  30  L.  R.  A.  161. 

which    he    undertook    to    transport.  ^°See  cases  cited  in  note  14. 

Lloyd   V.   Haugh  &  K.   Co.,  223   Pa.  "Fish  v.   Chapman,  2   Ga.  349,  46 

148,  72  Atl.  516,  21  L.  R.  A.  (N.  S.)  Am.  Dec.  393. 

188n,  "Liver  Alkali   Co.  v.   Johnson,   L. 

"^  Chicago   M.   &   St.   P.   R.   Co.   v.  R.  7  Ex.  267,  L.  R.  9  Ex.  338;  Pen- 
Wallace,   66   Fed.   506,    14   C.    C.   A.  newill  v.  Cullen,  5  Harr.   (Del.)  238. 
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§  3131.  Kinds  of  common  carriers  with  reference  to  means 
of  transportation. — Compliance  with  the  requirements  above 
mentioned  constitutes  one  a  common  carrier,  and  it  makes  no 
difference  by  what  means  he  transports  goods.  Railroads  are 
to-day  probably  the  most  usual  common  carriers,  and  all  railroad 
companies  conducting  ordinary  commercial  railroads  are  com- 
mon carriers  of  goods  whether  or  not  made  so  by  charter 
or  statute,^*  and  all  persons  operating  a  railroad  under  the 
charter,  whether  private  individuals,  trustees,  or  receivers^'  are 
held  to  the  common  carrier's  duties.  So  numerous  are  the  cases 
arising  under  the  common  carrier's  duty  devolving  upon  the  rail- 
roads that  the  greater  number  of  the  citations  in  this  article  will 
be  from  railroad  cases.  Perhaps  next  in  importance  are  the 
owners  of  vessels,  including  steamboats,  steamships,  sailing  ships, 
salt  and  fresh  water  vessels,  and,  besides  the  owners  of  larger 
freight  vessels,  may  be  included  bargemen,  lightermen,  canal-boat- 
men, flatboatmen,  raftmen,  and  all  who  by  vessel  offer  to  carry 
the  goods  of  others  indiscriminately  for  hire.^°  Public  ferrymen 
may  be  common  carriers,  but  while  the  liability  of  a  ferryman  is 
in  some  cases  held  to  be  absolutely  that  of  a  common  carrier,^^  in 

='Elliott  Railroads  (2d  ed.),  §  1393  '"Hutchinson  Carriers  (3d  ed.),  §§ 
and  cases  cited.  Pickf ord  v.  Grand  74-75 ;  Morse  v.  Slew,  1  Ventris  190 ; 
Junction  R.  Co.,  12  M.  &  W.  766 ;  Laveroni  v.  Drury,  8  Exch.  166 ;  Gage 
Chicago  &c.  R.  Co.  v.  Thompson,  19  v.  Girrell,  9  Allen  (Mass.)  299;  Hol- 
111.  577;  Norway  Plains  Co.  v.  Boston  lister  v.  Nowlen,  19  Wend.  (N.  Y.) 
&c.  R.  Co.,  1  Gray  (Mass.)  263,  61  234,  32  Am.  Dec.  455;  De  Mott  v. 
Am.  Dec.  423;  Thomas  v.  Boston  Laraway,  14  Wend.  (N.  Y.)  225,  28 
&c.  R.  Co.,  10  Mete.  (Mass.)  472,  Am.  Dec.  523;  McGregor  &  Co.  v. 
43  Am.  Dec.  444;  Thompson  &c.  R.  Kilgore,  6  Ohio  358,  27  Am.  Dec.  260; 
Co.  V.  Simon,  20  Ore.  60,  25  Pac.  Propeller  Niagara  v.  Cordes,  21  How. 
147,  23  Am.  St.  86,  10  L.  R.  A.  251;  (U.  S.)  7,  16  L.  ed.  41;  Liverpool  & 
Eagle  V.  White,  6  Whart.  (Pa.)  SOS,  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co., 
37  Am.  Dec.  434.  Upon  accepting  a  129  U.  S.  397,  32  L.  ed.  788,  9  Sup. 
charter  as  a  railroad  company,  duty  Ct.  469;  Schooner  Reeside,  2  Sumner 
arises  to  provide  facilities  to  meet  (U.  S.)  567;  Citizens'  Bank  v.  Nan- 
reasonable  requirements.  State  v.  tucket  Steamboat  Co.,  2  Story  (U. 
Atlantic  Coast  Line  R.  Co.,  S3  Fla.  S.)  16;  Hyde  v.  Trent  &c.  Nav.  Co., 
650,  44  So.  213,  13  L.  R.  A.  (N.  S.)  5  T.  R.  389;  Fish  v.  Clark,  49  N.  Y. 
320n.  122;  Bowman  v.  Teall,  23  Wend.  (N. 

=» Elliott  R.  R.  (2d  ed.),  §  1393;  Da-  Y.)  306,  35  Am.  Dec.  562. 

vis  V.  Button,  78  Cal.  247,  18  Pac.  133,  ""-  Harvey  v.  Rose,  26  Ark.  3,  7  Am. 

20  Pac.  545 ;  Paige  v.  Smith,  99  Mass.  Rep.   595 ;   Fisher  v.    Clisbee,    12   111. 

395;    Rogers    v.    Wheeler,   43    N.    Y.  344;  Lewis  v.  Smith,   107  Mass.  334; 

598;    Sprague  v.   Smith,  29  Vt.   421,  Le  Barron  v.  East  Boston  Ferry  Co., 

70    Am.    Dec.    424;     Blumenthal    v.  11   Allen    (Mass.)    312,   87  Am.  Dec. 

Brainerd,   38  Vt.   402,   91   Am.   Dec.  717n ;   Powell  v.  Mills,  37  Miss.  691; 

349.  Wilson  v.  Hamilton,  4  Ohio  St.  722. 
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Others  it  is  held  that  if  the  goods  ferried  are  in  the  custody  of 
the  owner,  the  strict  liability  of  a  common  carrier  should  not  be 
imputed  to  the  ferryman.^^  Those  who  make  a  business  of  trans- 
porting the  goods  of  the  public  for  hire  by  land  vehicles  are  com- 
mon carriers;  those  which  carry  passengers  may  be  if  they  also 
carry  goods  for  hire.^^  So  among  those  who  have  been  held  to  be 
common  carriers  are  the  owners  of  drays,  trucks,  stage  coaches, 
omnibuses,  sleds,  street  cars  if  carrying  goods,  hacks,  and  pas- 
senger-carrying vehicles  as  to  the  baggage  of  their  passengers.'* 
Express  companies  are  among  the  most  extensive  common  car- 
riers, and  are  held  such  although  they  transport  goods  by  instru- 
mentalities owned  by  others,  since  the  essential  part  of  their  con- 
tract is  that  the  goods  shall  be  carried  to  their  destination,  and  it 
makes  no  difference  that  the  contracting  company  does  not  At  all 
times  have  direct  control  of  the  means  of  transportation.^^  Ware- 
housemen, wharfingers  or  forwarders  may  be  common  carriers 
if  the  deposit  of  goods  with  them  is  merely  an  incident  of  their 
carriage  or  their  transportation,'"'  but  if  goods  are  left  with  a 
forwarder  or  warehouseman  which  are  to  be  shipped  according 
to  future  orders  to  be  given  by  the  owner,  or  to  be  put  into  con- 

'^  White    V.    Winnisimraet    Co.,    7  burt,  158  N.  Y.  34,  52  N.  E.  665,  70 

Cush.      (Mass.)      155;     Wyckoff     v.  Am.    St.   432;   Hebard  v.   Riegel,   67 

Queen   County  Ferry  Co.,  52   N.  Y.  111.  App.  584;   Richards  v.  Westcott, 

32,  11  Am.  Rep.  650.  2    Bosw.    (N.    Y.)    589;    Verner    v. 

="  Hutchinson     Carriers     (3d    ed.),  Sweitzer,   32   Pa.    St.   208). 
§§  68,  70.  "'Hutchinson  Carriers  (3d.ed.),  §§ 

"* Those     transporting     goods     by  80-84;  Elliott  R.  R.  (2d  ed.),  §  1401; 

drays    or    transfer    wagons    may    be  Southern    Exp.     Co.    v.    Crook,    44 

common  carriers.     Arkadelphia  Mill-  Ala.    468,    4    Am.    Rep.    140;     Gul- 

ing  Co.  V.  Smoker  Mdse.  Co.  (Ark.),  liver  v.  Adams  Exp.  Co.,  38  111.  503; 

139  S.  W.  680;   Model  Clothing  Co.  Beickland    v.    Adams    Exp.    Co.,    97 

V.  Columbia  Tr.  Co.  (Mo.  App.),  139  Mass.   124,  93  Am.  Dec.  68;   United 

S.   W.   242.     Also,   hackney   coaches  States   Exp.    Co.   v.   Root,   47   Mich. 

(Bonce   v.   Dubuque    St,   R.    Co.,   53  231,    10    N.    W.    351;    Bardwell    v. 

Iowa  278,  S  N.  W.  177,  36  Am.  Rep.  American  Exp.  Co.,  35  Minn.  344,  28 

221;   Budd  v.   Carriage  Co.,  25  Ore.  N.   W.   925;   American   Exp.    Co.   v. 

314,  35  Pac.  660,  27  L.  R.  A.  279),  Smith,  33  Ohio  St.  511,  31  Am.  Rep. 

omnibuses    (Parmelee   v.   Lowitz,   74  561 ;  Stadhecker  v.  Combs,  9  Rich.  L. 

111.   116,  24  Am.  Rep.  276;   Parmelee  (S.  Car.)   193. 

V.  McNulty,  19  111.  556),  sleds  (Rob-        ■* Story  Bailments  (9th  ed.),  §  536; 

ertson    v.    Kennedy,    2    Dana    (Ky.)  Forward  v.  Pittard,  1  T.  R.  27;  Pon- 

430,   26   Am.   Dec.   466),   other   land  tifex  v.  Hartley  (1893),  62  L.  J.  Q. 

Vehicles,     city     express     companies,  B.    196;    Schloss  v.  Wood,   11   Colo. 

transfer     companies,     &c.     (Jackson  287,  17  Pac.  910. 
Architectural   Iron   Works  v.   Hurl- 
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dition  by  the  owner  before  shipping,  the  warehouseman  is  not 
as  to  those  goods  a  common  carrier.^^ 

§  3132.  Who  are  not  common  carriers. — Ship-owners  are 
usually  common  carriers,  yet  this  is  true  only  when  the  essential 
elements  of  a  carrier  are  present.^*  Tug  boats  and  towing  boats 
are  ordinarily  not  common  carriers,  because  the  goods  are  not 
placed  in  the  actual  custody  and  possession  of  the  towing  boat/' 
A  railroad  transporting  a  circus  train  is  not  a  common  carrier, 
but  a  carrier  under  special  contract.'"'  Neither  is  the  railway 
company  a  common  carrier  in  the  transporting  of  special  trains. 
It  is  not  the  duty  of  the  carrier  as  such  to  carry  by  special  train 
on  demand,  or  to  move  trains  made  of  cars  by  other  persons.*^ 
In  fact,  no  carrier  is  bound  to  transport  all  kinds  of  goods, 
but  only  those  which  he  holds  himself  out  as  carrying.*^  The 
post-office  is  not  a  common  carrier,  neither  are  its  agents,  post- 
masters, mail  contractors,  or  mail  carriers,  since  they  are  merely 
agents  of  the  government  performing  a  public  service,  and  as 
such  are  not  liable  to  action.*^  Telegraph  and  telephone  com- 
panies as  to  the  carrying  of  messages  are  not  common  carriers, 
by  the  weight  of  authority,**  although  the  contrary  has  been 

"  Murray   v.    International    Steam-  Am,  St.  482 ;  Coup  v.  Wabash,  St.  L. 

ship    Co.,    170   Mass.    166,   48    N.   E.  &  P.  R.  Co.,  56  Mich.  Ill,  22  N.  W. 

1093,  64  Am.  St.  290;  Michigan  Sou-  215,  56  Am.  Rep.  374;  Forepaugh  v. 

thern   &   N.    I.    R.    Co.   v.    Shurtz,    7  Delaware,   L.   &  W.   R.   Co.,   128   Pa. 

Mich.  515;  O'Neill  v.  New  York  Cent.  St.  217,  18  Atl.  503,  5  L.  R.  A.  508, 

&  H.  R.  Co.,  60  N.  Y.  138;  Wade  v.  15  Am.  St.  672. 

Wheeler,     3     Lans.     (N.     Y.)     201;  "Hutchinson  Carriers    (3d  ed.),  § 

Schmidt  V.  Chicago  &  N.  W.  R.  Co.,  88;  Coup  v.  Wabash,  St.  L.  &  P.  R. 

90  Wis.  504,  63  N.  W.  1057.  Co.,  56  Mich.  Ill,  22  N.  W.  215,  56 

™ Hutchinson   Carriers    (3d   ed.),   §  Am.  Rep.  374. 

74;     Parson's    Shipping,    174;    Liver  "  See  cases  cited  in  notes  12  and  23. 

Alkali  Co.  v.  Johnson,  L.  R.  9  Exch.  *"  Central    R.    Co.    v.    Lampley,    76 

338.  Ala.  357;  Boston  Ins.  Co.  v.  Chicago, 

"Hutchinson   Carriers    (3d   ed.),   §  R.   Co.,   118  Iowa  423,  92  N.  W.  88, 

92;  Preston  v.Biornstad,  L.R.  (1898)  59  L.  R.  A.  796.     See  ante,  §  3122. 

App.  Cas.  513;  Knapp  &c.  Co.  v.  Mc-  "Tyler  v.  Western  Union  Tel.  Co., 

Caffery,  178  III.  107,  52  N.  E.  898,  69  60  111.  421,  14  Am.  Rep.  38;  Grinnell 

Am.    St.    290;    Varble    v.    Bigley,    14  v.  Western  Union  Tel.  Co.,  113  Mass. 

Bush    (Ky.)    698,  29  Am.   Rep.   435;  299,     18     Am.     Rep.     485;     Western 

Wells    V.    Steam    Nav.    Co.,    2    App.  Union   Tel.    Co.  v.   Carew,    15   Mich. 

Div.   (N.  Y.)  204;  Hays  v.  Millar,  77  524;    Leonard   v.    Telegraph    Co.,    41 

Pa.   St.  238;   The  Steamer  Webb,   14  N.  Y.   544;   ^^'ester^  Union  Tel.   Co. 

Wall.   (U.  S.)  406,  21  L.  ed.  774.  v.  Griswold,  37  Ohio  St.  301,  41  Am. 

"Chicago,   M.  &   St.   P.   R.   Co.  v.  Rep.   500;    Western    Union    Tel.    Co. 

Wallace,   66   Fed.   506,   30   L    R,    A.  v.  Mumford,  87  Tenn.  190,  10  S.  W. 

161n;    Robertson    v.    Old   Colony   R.  318,    2   L.    R.    A.    601n,    10    Am.    St. 

Co.,  156  Mass.  525,  31  N.  E.  650,  32  630. 
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held."  Livery  stable  keepers  are  not  common  carriers,"  nor 
log-driving  companies,*^  messenger  companies  in  general/'  nor 
bridge,  canal  and  turnpike  companies,  which  merely  offer  a  road- 
way to  others.*" 

§  3133.    Common  carrier's  extraordinary  liability  as  bailee. 

— In  preceding  sections  it  has  been  shown  that  the  innkeeper  is 
held  to  a  greater  degree  of  care  for  the  safety  of  the  baggage  of 
his  guests  than  is  the  ordinary  bailee,  for  the  reason  that  his  em- 
ployment is  public  in  its  nature,  and  the  public  are  generally 
compelled  to  trust  themselves  and  their  effects  to  the  innkeeper. 
Upon  similar  considerations  of  public  policy,  the  law  early  im- 
posed upon  the  common  carrier  an  extraordinary  liability,  and 
made  him  an  insurer  of  the  goods  carried  against  all  loss  or  dam- 
age, save  by  certain  excepted  perils,  which  were  the  act  of  God 
or  the  public  enemy,  agencies  beyond  the  carrier's  control  en- 
tirely. Lord  Holt  early  stated  the  grounds  of  this  doctrine  in 
the  following  words,  which  have  been  accepted  by  later  courts : 
"This  is  a  politic  estabhshment,  contrived  by  the  policy  of  the 
law,  for  the  safety  of  all  persons,  the  necessity  of  whose  affairs 
obliges  them  to  trust  these  sorts  of  persons,  that  they  may  be 
safe  in  their  ways  of  dealing;  for  else  these  carriers  might  have 
an  opportunity  of  undoing  all  persons  that  had  any  dealings  with 
them,  by  combining  with  thieves,  etc.,  and  yet  doing  it  in  such 
a  clandestine  manner  as  would  not  be  possible  to  be  discovei-ed. 
And  this  is  the  reason  the  law  is  founded  upon  in  that  point."*" 
But  the  modern  law  of  carriers  has  grown  vastly  between  the 
days  of  wagon  carriers  and  the  present  time,  when  powerful 

*^  Central  Union  Tel.   Co.  v.  Brad-  ^^  Haskell  v.  Boston  Dist.  Messen- 

bury,  106  Ind.  1,  S  N.  E.  721 ;  Pacific  ger  Co.,  190  Mass.  189,  76  N.  E.  215, 

Tel   Co   V.  Underwood,  37  Nebr.  315,  2  L.  R.  A.  (N.  S.)  1091,  112  Am.  St. 

55  N.  W.  1057,  40  Am.  St.  490 ;  State  324. 

V.  Tel.  Co.,  114  Tenn.  194,  86  S.  W.  "Kentucky  &c.  R.  Co.  v.  R.  Co.,  37 

390.  Fed.  567;  Exchange  Fire  Ins.  Co.  v. 

"See  ante  §  3071,  Stanley  v.  Steele,  Delaware   &   Hudson    Canal   Co.,    10 

77  Conn.  688,  60  Atl.  640,  69  L.  R.  Bosw.  (N.  Y.)  180;  Grigsby  v.  Chap- 

A     561-    Copeland    v.    Draper,    157  pell,  5  Rich.  (S.  Car.)  443;  Lake  Su- 

Mass    558   32  N.  E.  944,  19  L.  R.  A.  perior  &  M.  R.  Co.  v.  United  States, 

283,  34  Am.  St.  314;  Siegrist  v.  Ar-  93  U.  S.  444,  23  L.  ed.  965,  12  Ct. 

not,  86  Mo.  200,  56  Am.  Rep.  425.  CI.  35. 

"Mann   v.    White   River   L.   &   B.  '"' Coggs  v.  Bernard,  2  Ld.   Raym. 

Co.,  46  Mich.  38,  8  N.  W.  550.  909. 
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railroad,  express  and  navigation  corporations  conduct  by  far  the 
greater  portion  of  the  carrying  business.    The  law  has  gradually 
recognized  the  right  to  limit  the  extraordinary  liability  of  the 
carrier  as  an  insurer,  by  contract,  in  some  jurisdictions  permit- 
ting limitation  only  to  a  small  degree,  yet  the  fact  remains  that 
almost  all  carrying  to-day  is  under  a  special  contract,  and  the 
majority  of  the  cases  which  arise  in  the  courts  with  regard  to 
carriers  of  goods  have  to  do  with  the  construction  of  special 
contracts  of  carriage,  and  with  the  degree  to  which  such  con- 
tracts have  varied  the  common-law  liability  of  the  carrier.    Mod- 
ern conditions  are  such,  however,  that  in  the  matter  of  contract- 
ing there  is  not  an  equality  between  the  parties,  since  most  car- 
riers use  printed  forms  of  contracts  with  many  clauses  and  stipu- 
lations, which  in  most  instances  the  shipper  accepts,  if  he  does  in 
fact  accept  them,  hastily  and  without  a  full  comprehension  of 
their  import  and  effect,  so  that  such  contracts  are  construed 
most    strongly    against    the    carrier.      Here,    again,    enters    an 
avenue  of  conflict,   for  while  a  carrier  is  held  strictly  to  the 
terms  of  his  contract  and  the  shipper  must  assent  to  the  terms  of 
a  printed  form  in  order  to  be  bound  thereby,  yet,  as  we  have 
seen,  the  carrier  is  liable  only  to  the  extent  of  his  holding  out  to 
the  public,  within  the  limits  of  reasonable  rules  and  regulations, 
and  as  the  shipper's  assent  to  these  conditions  of  holding  out  is 
not  essential,  the  question  often  arises,  though  in  some  cases  it 
has  been  lost  sight  of,  as  to  whether  a  certain  stipulation  which 
the  carrier  seeks  to  take  advantage  of  is  merely  a  regulation,  or 
a  part  of  its  holding  out,  or  is  a  provision  of  a  contract,  invalid 
unless  the  shipper  has  assented  thereto.     In  later  sections  this 
question  of  limitation  of  liability  by  contract  will  be  discussed 
at  some  length. 


CHAPTER  LXVI. 

CREATION  OF  RELATION  OF  COMMON  CARRIER,  AND  BEGINNING  OF 

LIABILITY. 

§  3140.  Duty  to  receive  goods  offered.  §  3145.  Constructive  delivery. 

3141.  Time  of  delivery  to  carrier.  3146.  Completion  of  delivery  and  ac- 

3142.  Place  of   delivery.  ceptance   by   carrier. 

3143.  By    whom    delivery    must    be  3147.  Notice  to  carrier  of  delivery. 

made.  3148.  Delivery    to    connecting    car- 

3144.  To    whom    delivery   must   be  rier. 

made.  3149.  Carrier's  duty  to  accept. 

§  3140.  Duty  to  receive  goods  offered. — As  we  have  seen, 
in  order  to  consider  one  a  common  carrier,  he  must  be  under  such 
a  duty  to  accept  goods  of  the  character  which  he  holds  himself 
out  to  carry,  within  certain  reasonable  restrictions  which  he  may 
make  as  to  the  time,  manner,  and  place  of  delivery,  and  the 
condition  of  the  goods,  that  an  action  will  lie  against  him  for  re- 
fusal to  carry  goods  offered  to  him  for  carriage  which  comply 
with  the  above  requirements.^  In  order  to  impose  upon  any  car- 
rier liability  as  an  insurer,  there  must  be  a  delivery  of  the  goods 
to  him,  and  an  acceptance  of  the  same,  and  liability  as  a  carrier 
does  not  begin  until  the  delivery  has  been  completed  by  accept- 
ance for  carriage.^  In  the  sections  immediately  succeeding  we 
shall  consider  the  various  elements  essential  to  constitute  delivery 
and  acceptance. 

§  3141.  Time  of  delivery  to  carrier. — The  delivery  must  be 
made  for  immediate  transportation.  If  the  goods  are  delivered 
to  the  carrier  to  be  held  for  a  certain  time,  or  until  the  happening 

^Nugent  V.   Smith,   L.   R.   1   C.   P.  v.   Columbia  &c.   R.   Co.,   19  S.   Car. 

Div.  19,423;   St.  Louis  S.  W.  R.  Co.  353.    A  statute  imposing  such  a  duty 

V.  State,  85  Ark.  311,  107  S.  W.  1180,  on  a  common  carrier  is  merely  de- 

122  Am.  St.  33;  Fish  v.  Chapman,  2  claratory   of    the   common    law.     St. 

Ga.    349    46    Am.    Dec.    393,    Ocean  Louis  S.  W.  R.  Co.  v.  State,  85  Ark. 

Steamship   Co.    of    Savannah   v.    Sa-  311,  107  S.  W.  1180,  122  Am.  St.  33. 
vannah  Locomotive  &c.  Co.,  131  Ga.        "^  Schouler     Bailments      (3d     ed.), 

831,  63  S.  E.  577,  20  L.  R.  A.  (N.  S.)  §  284;  Hutchinson  Carriers  (3d  ed.), 

867,  127  Am.  St.  265,  15  Am.  &  Eng.  §§  124,  125;  Elliott  R.  R.   (2d  ed.), 

Ann.  Cas.  1044;  Piedmont  Mfg.  Co.  §§   1454,   1462. 
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of  a  certain  event,  or  until  something  more  is  done  to  them  by  the 
owner,  or  to  be  sliipped  in  accordance  with  his  future  orders,  the 
liabiHty  of  a  carrier  has  not  begun,  and  does  not  begin  until  the 
conditions  upon  which  the  goods  are  held  have  been  performed.^ 
If  the  delivery  is  made  for  the  goods  to  be  transported  as  soon  as 
they  can  be  in  the  ordinary  course  of  the  carrier's  business,  and 
delays  to  which  they  are  subject  are  only  those  caused  by  neces- 
sity, or  by  the  carrier's  instrumentality,  the  liability  of  a  common 
carrier  at  once  attaches.*  This  is  true,  if  the  goods  are  received 
for  transportation  purposes  only,  even  if  the  shipper  is  to  load 
them  into  the  cars.^  A  mere  delivery  to  the  carrier  of  goods 
marked  with  the  name  and  address  of  the  consignee,  in  the  ab- 
sence of  directions  or  agreement,  or  previous  custom  of  dealing, 
imposes  upon  the  carrier  the  obligation  to  forward  the  goods  at 
once,  as  soon  as  the  ordinary  course  of  his  business  permits,  and 
causes  the  common  carrier's  liability  to  attach."     However,  if 


°  Mt.  Vernon  Co.  v.  Alabama  &c. 
R.  Co.,  92  Ala.  296,  8  So.  687 ;  Little 
Rock  &c.  R.  Co.  V.  Hunter,  42  Ark. 
200;  St.  Louis  L  M.  &  S.  R.  Co.  v. 
Citizens'  Bank,  87  Ark.  26,  112  S.  W. 
154,  128  Am.  St.  17;  Truax  v.  Phila- 
delphia &c.  R.  Co.,  3  Houst.  (Del.) 
233;  Barron  v.  Eldredge,  100  Mass. 
4SS,  1  Am.  Rep.  126 ;  Rogers  v.  Whee- 
ler, 52  N.  Y.  262;  O'Neill  v.  New 
York  &  H.  R.  R.  Co.,  60  N.  Y.  138; 
Easnight  v.  Atlantic  &c.  R.  Co.,  Ill 
N.  Car.  592,  16  S.  E.  323;  St.  Louis, 
L  M.  &  S.  R.  Co.  V.  Knight,  7  Sup. 
Ct.  1132,  122  U.  S.  79,  30  L.  ed.  1077; 
note,  97  Am.  St.  84-6;  Elliott  R.  R. 
(2d  ed.),  §  1409,  and  cases  cited; 
Burrowes  v.  Chicago,  B.  &  Q.  R.  Co., 
85  Nebr.  497,  123  N.  W.  1028,  34  L. 
R.  A.  (N.  S.)  220,  in  which  case  a 
car  was  partly  loaded  with  a  tent 
show  on  Saturday  and  the  owner  re- 
tained part  of  the  goods  until  Mon- 
day morning  for  his  own  use,  and  it 
was  held  there  was  no  delivery.  See 
Central  of  Ga.  R.  Co.  v.  Sigma  Lum- 
ber Co.,  170  Ala.  672,  54  So,  205,  Ann. 
Cas.  1912D.  965,  where  cars  were 
loaded  and  left  at  usual  place,  and 
carrier  notified,  but  shipping  direc- 
tions were  yet  to  be  given, 

*  Story  on  Bailments  (3d  ed.), 
§§  534,  536;  North  German  Lloyd  S. 
S.   Co.  V.  Bullen.   Ill   111.  App.  426; 


Fitchburg  &c.  R.  Co.  v.  Hanna,  6 
Gray  (Mass.)  539;  Moses  v.  Boston 
&  M.  R.  R.  Co.,  24  N.  H.  71,  55  Am. 
Dec.  222;  Barter  v.  Wheeler,  49  N. 
H.  9,  6  Am.  Rep.  434;  Witbeck  v. 
Holland,  45  N.  Y.  13,  6  Am.  Rep. 
23 ;  Blossom  v.  Griffin,  13  N.  Y.  569, 
67  Am.  Dec.  75 ;  Clark  v.  Needles,  25 
Pa.  St.  338.  See  Greene  v.  Louis- 
ville &c.  R.  Co.,  163  Ala.  138,  SO  So. 
937,  136  Am.  St.  67,  holding  that  a 
carrier  which  fails  to  move  a  car- 
load of  lumber  within  a  reasonable 
time  after  notice  and  request  from 
shipper  to  do  so  is  liable  for  the 
burning  of  the  lumber  caused  with- 
out other  fault  of  the  carrier;  and 
Garner  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.,  79  Ark.  353,  96  S.  W.  187,  116 
Am.  St.  83,  holding  that  making  out 
a  bill  of  lading  is  not  necessary  to 
complete  delivery. 

°  London  &  L.  Fire  Ins.  Co.  v. 
Rome  &c.  R.  Co.,  144  N.  Y.  200,  39 
N.  E.  79,  43  Am.  St.  752. 

"Elliott  R.  R.  (2d  ed.),  §  1409,  and 
cases  cited ;  Grand  Tower  Mfg.  & 
Transp.  Co.  v.  UUman,  89  111.  244; 
Gregory  v.  Wabash  R.  Co.,  46  Mo. 
App.  574;  Blossom  v.  Griffin,  13  N. 
Y.  569,  67  Am.  Dec.  75;  Witbeck  v. 
Holland,  45  N.  Y.  13,  6  Am.  Rep. 
23 ;  Clarke  v.  Needles,  25  Pa.  St.  338. 
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the  relation  of  carrier  has  once  been  established,  and  the  owner 
afterward  gives  orders  to  delay  the  transportation,  it  has  been 
held  that  the  relation  of  carrier  ceases,  and  that  of  warehouse- 
man attaches.' 

§  3142.  Place  of  delivery. — In  general  the  carrier  appoints 
the  place  of  delivery,  but,  to  bind  the  carrier,  delivery  need  not 
be  made  at  this  ordinarily  appointed  place,  if  made  at  another 
place  to  an  agent  authorized  to  receive.^  So  delivery  to  the  agent 
of  a  stage  company  at  a  place  other  than  the  carrier's  office  has 
been  held  good."  On  the  other  hand,  it  is  not  sufficient  to  de- 
liver to  the  driver  of  a  stage  or  express  company  at  a  place  other 
than  the  company's  office,  unless  there  is  evidence  of  authority 
to  receive,^"  though  the  carrier  may  be  made  liable  because  of 
usage  so  to  receive  goods.^^  Usually  goods  must  be  delivered  to 
railroad  companies  at  established  stations,  yet  there  may  be 
shown  a  usage  to  receive  goods  at  an  unusual  place,  as  cotton 
stored  on  or  beside  a  platform  or  in  a  yard.^^ 

§  3143.  By  whom  delivery  must  be  made. — The  delivery 
may  be  made  by  the  shipper  himself,  or  by  his  authorized  agent. 
If  an  agent  is  to  deliver  to  a  carrier,  the  latter,  unless  he  knows 
of  some  limitations  upon  the  agent's  authority,  may  consider 
that  the  agent  has  full  powers  to  carry  put  the  purpose  of  the 
agency,  and  the  agent's  directions  and  contract  as  to  the  time, 
manner  of  transportation  or  terms  and  conditions  of  trans- 
portation will  be  binding  on  the  principal,  and  he  may  by  con- 
tract release  the  carrier  from  his  common-law  liability."     The 

'St.  Louis,  Alton  &  P.  C.  R.  Co.  IZ  Ala.  396,  49  Am.  Rep.    54;  Meyer 

V.  Montgomery,  39  111.  33S.  v.  Vicksburg  &c.  R.  Co.,  41  La.  Ann. 

'Georgia  &c.  R.  Co.  v.  Marchman,  639,  6  So.  218,   17  Am.   St.  408;  Ft. 

121  Ga.  23S,  48  S.  E.  961 ;  Dwight  v.  Worth  &c.  R.  Co.  v.  Martin,  12  Tex. 

Brewster,  1  Pick.  (Mass.)  50,  11  Am.  Civ.  App.  464,  35  S.  W.  21. 
Dec.    133;    Missouri    &c.    Oil    Co.    v.        "Hutchinson     Carriers     (3d    ed.), 

Hannibal    &c.    R.    Co.,    35    Mo.    84;  §§   108,  467;   Elliott  R.  R.    (2d  ed.), 

Blanchard  V.  Isaacs,  3  Barb.  (N.  Y.)  §    1406;     Mechem    Agency,    §    311; 

388;  Cronkite  v.  Wells,  32  N.  Y.  247.  Squire  v.    New   York   Cent.   R.   Co., 

"Phillips  V.  Earle,  8  Pick.  (Mass.)  98  Mass.  239,  93  Am.  Dec.  162;  Rus- 

182  sell  V.  Erie  R.  Co.,  70  N.  J.  L.  808, 

"Blanchard  v.  Isaacs,  3  Barb.   (N.  1  Am.  &  Eng.  Ann.  Cas.  672,  59  Atl. 

Y.)  388.  ISO,  67  L.  R.  A.  433 ;  Nelson  v.  Hud- 

"  See    post,    §    3145,    Constructive  son  River  R.  Co.,  48  N.  Y.  498 ;  York 

Delivery.  Mfg.  Co.  v.  Illinois  Cent.  R.  R.  Co.,  3 

"■  Montgomery  &c.  R.  Co.  v.  Kolb,  Wall.    (U.   S.)    107,   18  L.   ed.   170; 
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initial  carrier  to  which  goods  are  dcHvered  to  be  dehvered  to  an- 
other carrier  at  the  end  of  its  route  may  be  the  owner's  agent  to 
dehver  to  such  second  carrier.^*  The  placing  of  goods  in  the 
hands  of  an  ordinary  drayman,  however,  to  deliver  to  a  carrier 
does  not  make  him  the  owner's  agent  to  release  the  carrier  from 
his  liability  as  insurer.^"*  The  consignor  is  the  agent  of  the  con- 
signee in  shipping  goods  and  whatever  contract  he  makes  with  the 
carrier  generally  binds  the  consignee,  so  that  if  the  consignor  se- 
lects a  car  unsuitable  for  certain  goods,  the  defects  being  apparent 
upon  inspection  of  the  car,  the  carrier  is  not  liable.^"  It  has  been 
held  that  if  the  contract  of  shipment  is  made  directly  with  the 
consignee  he  may  sue  in  his  own  name  for  a  breach  of  contract, 
without  reference  to  the  ownership  of,  or  property  in,  the  goods.^^ 

§  3144.  To  whom  delivery  must  be  made. — The  delivery 
may  be  made  to  the  carrier's  agent,  and  a  placing  of  a  person  in 
charge  of  a  place  ordinarily  used  by  the  carrier  for  the  reception 
of  goods,  and  holding  him  out  as  a  representative  to  receive  and 
accept  goods,  will  cause  his  acts  in  such  a  capacity  to  bind  the 
carrier."  It  has,  therefore,  been  held  that  a  passenger  is  justified 
in  considering  a  man  whom  he  sees  handling  baggage  as  the  agent 
of  the  company,^'  that  if  goods  are  delivered  to  one  in  a  freight 
office  who  receives  and  receipts  for  the  goods  with  the  knowl- 
edge of  the  agent  who  does  not  object,  it  is  a  delivery  to  the  car- 
rier,^" and  that  placing  a  trunk  beside  a  locked  baggage  crate  at 
the  depot,  and  informing  the  ticket  agent,  who  answered,  "All 
right,"  is  a  delivery  to  the  carrier,  even  though  another  person 
had  charge  of  the  receiving  of  freight,  upon  the  ground  that  the 

Benson  v.  Oregon  Short  Line  Co.,  35  "Chicago  &  A.  R.  Co.  v.  Shea,  66 

Utah  241,  99  Pac.  1072,  136  Am.  St.  111.  471 ;  Southern  Kansas  R.  Co.  v. 

10S2,  19  Am.  &  Eng.  Ann.  Cas.  803.  Morris,  100  Tex.  611,  102  S.  W.  396, 

"  See  §  3286  on  Delivery  to  Connect-  123    Am.    St.    834.     And    see    Great 

ing  Carrier;   Harrington  v.   Wabash  Western  R.  Co.  v.  McComas,  33  111. 

R.  Co.,  108  Minn.  257,  122  N.  W.  14,  185. 

23  L.  R.  A.  (N.  S.)  74Sn.  "Harrell  v.  Wilmington  &c.  R.  Co., 

'"Russell  V.  Erie  R.  Co.,  70  N.  J.  106  N.  Car.  258,  11  S.  E.  286,  42  Am. 

L.  808,  7  Am,  &  Eng.  Ann.  Cas.  672 ;  &  Eng.  R.  Cas.  417.     See  Elliott  R. 

Benson  v.  Oregon  Short  Line  Co.,  35  R.    (2d  ed.),  §   1406  and  cases  cited. 

Utah  241,  99  Pac.  1072,  136  Am.  St.  "Ouimit  v.   Henshaw,  35  Vt.  605, 

1052,  19  Am.  &  Eng.  Ann.  Cas.  803.  84  Am,  Dec.  646. 

"  Frohlich  v.   Pennsylvania  R.  Co.,  '"  Harrell  v.  Wilmington  &c.  R.  Co., 

138  Mich.  116,  101  N.  W.  223,  110  Am.  106  N.  Car.  258,  11  S.  E.  286,  42  Am. 

St.  310.  &  Eng.  R.  Cas.  417. 
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company  held  out  the  ticket  agent  to  the  world  as  in  charge  of 
the  depot.^^  Delivery  to  a  drayman  or  servant  of  the  carrier  who 
is  accustomed  to  receive  goods  for  the  carrier  at  the  place  of 
business  of  the  patrons  is  a  good  delivery  to  the  company. ^^  But 
delivery  to  one,  the  nature  of  whose  employment  is  such  that 
he  could  not  reasonably  be  thought  to  have  authority  to  receive, 
is  not  a  delivery  to  the  carrier,  unless  there  is  shown  that  such 
person  had  in  fact  or  by  custom  authority  to  receive.^*  This  ap- 
plies to  delivery  to  deck-hands  on  a  boat.^*  The  agent  at  one 
station  may  have  a  right  to  contract  for  a  shipment  from  an- 
other place,  but  if  such  is  claimed  the  plaintiff  must  prove  it.^^ 

§  3145.  Constructive  delivery. — By  a  particular  agreement 
between  the  parties,  or  particular  course  of  dealing  between  them, 
or  by  usage,  delivery  may  be  made  by  depositing  goods  at  cer- 
tain places,  without  their  actual  acceptance  either  by  the  carrier  or 
an  agent  authorized  to  receive  them,  and  even  without  express 
notice  to  the  carrier,  and  this  is  held  a  constructive  delivery  to  the 
carrier.^"  Examples  are  the  depositing  of  goods  upon  the  private 
wharf  of  the  carrier,  where  it  was  accustomed  to  receive  and 
transport  goods  thus  left,^^  or  the  leaving  of  a  trunk  in  the  wait- 
ing-room of  a  station,  the  employes  being  at  supper,  proof  having 
been  made  that  drayman  leaving  the  trunk  had  often  left  trunks 

''Rogers  v.  Long  Island  R.  Co.,  2  192;  Phillips  v.  Earle,  8  Pick.  (Mass.) 

Lans.    (N.   Y.)   269.  182;  Missouri  Coal  &  Oil  Co.  v.  Han- 

''Davey  v.   Mason,  Car.  &  M.  45;  nibal   &   St.   J.    R.    Co.,   35    Mo.   84; 

Baxendale  v.  Hart,  6  Exch.  769 ;  Wil-  Cronkite  v.  Wells,  32  N.  Y.  247. 

mington  Dental   Mfg.   Co.   v.   Adams  ^Hutchinson   Carriers    (3d  ed.),   § 

Exp.    Co.,   8    Houst.    (Del.)    329,    32  115;  Southern  R.  Co.  v.  Bickley,  119 

Atl.    250;    Quarrier   v.    Baltimore    &  Tenn.  528,   107  S.  W.  680,   14  L.   R. 

O.  R.  Co.,  20  W.  Va.  424,  18  Am.  &  A.  (N.  S.)  859n,  123  Am.  St.  754,  14 

Eng.  R.  Cas.  535.  Am.  &  Eng.  Ann.  Cas.  910.    See  also, 

""  Hutchinson  Carriers    (3d  ed.),   §  Ethridge  v.    Central   of   Ga.   R.   Co., 

107;  Elliott  R.  R.   (2d  ed.),  §§  1407,  136  Ga.  677,  71  S.  E.  1063,  Ann  Cas. 

1408  and  cases  cited.  1912D.  128  and  note.    See  cases  cited 

"^  Trowbridge  v.   Chapin,  23   Conn,  in  notes  27  to  30. 

595;  Ford  v.  Mitchell,  21  Ind.  54.  ''Merriam  v.  Hartford  &c.  R.  Co., 

""McManus  v.  Chicago  Great  20  Conn.  354,  52  Am.  Dec.  344;  Con- 
Western  R.  Co.,  138  Iowa  150,  115  verse  v.  Norwich  &c.  Transportation 
N.  W.  919,  128  Am.  St.  180;  Voor-  Co.,  33  Conn.  166.  See  Truax  v. 
hees  V.  Chicago,  R.  I.  &  P.  R.  Co.,  Philadelphia  &c.  R.  Co.,  3  Houst. 
71  Iowa  735,  30  N.  W.  29,  60  Am.  (Del.)  233,  and  Washburn  Crosby 
Rep.  823;  Burgher  v.  Chicago,  R.  I.  Co.  v.  Boston  &c.  R.  Co.,  180  Mass. 
&  P.  R.  Co.,  105  Iowa  335,  75  N.  W.  252,  62  N.  E.  590. 
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similarly  before/*  or  leaving  cotton  upon  a  platform  erected  to 
receive  cotton  for  shipment,  or  in  the  street  along  such  platform 
in  accordance  with  custom,^"  or  depositing  hay  at  the  usual  place 
of  loading  hay,  in  follovv^ing  the  usage  of  the  parties.^"  In'  all 
these  cases,  however,  there  must  be  shown  either  agreement  or 
usage,  and  one  cannot  deliver  goods  to  a  carrier  by  simply  depos- 
iting them  along  its  line,  in  the  absence  of  agreement  or  usage  to 
give  to  the  carrier  constructive  notice.  Where  one,  intending  to 
become  a  passenger,  sent  his  trunk  to  a  boat,  and  failed  to  go 
upon  the  boat  as  a  passenger,  although  it  was  shown  that  the 
trunk  was  delivered  by  a  customary  method,  it  was  held  that 
there  was  shown  no  usage  to  receive  freight  in  this  manner,  as 
the  trunk,  unaccompanied  by  its  owner,  was  freight  and  not  bag- 
gage, and  that  there  had  been  no  delivery.^^  The  delivery  of  a 
baggage  check  by  one  carrier  to  another  is  not  such  a  constructive 
delivery  of  the  baggage  as  to  charge  the  carrier  accepting  the 
check  before  the  baggage  actually  comes  into  its  possession. ^^ 

§  3146.    Completion  of  delivery  and  acceptance  by  carrier. 

— In  actions  against  carriers,  it  is  frequently  extremely  impor- 
tant to  know  just  when  the  carrier's  liability  attaches  by  comple- 
tion of  delivery.  The  general  rule  is  that  when  goods  have  been 
tendered  to  the  carrier,  his  liability  begins  the  instant  he  accepts 
them,  but  to  make  the  delivery  and  acceptance  complete  the  goods 
must  be  placed  in  his  sole  possession  and  custody,  and  the  owner 
must  have  abandoned  all  control  over  them  for  the  purpose  of 
the  bailment. ^^  Formal  acceptance  by  the  carrier  is  not  neces- 
sary.^*   Delivery  to  a  vessel  is  completed  when  the  master,  mate, 

''Green  v.  Milwaukee  &  St.  P.  R.  to  a  carrier  a  delivery  of  goods  to 

Co.,  41  Iowa  410,  38  Iowa  100.  him.      Stewart    v.    Gracy,    93    Tenn. 

"  Montgomery  &c.  R.   Co.  v.  Kolb  314,  27  S.  W.  664. 
&    Hardaway,    72i    Ala.    396,    49   Am.         "^Illinois   Cent.   R.    Co.   v.    Srayser, 

Rep.  54;  Meyer  v.  Vicksburg  &c.  R.  38  111.  354,  87  Am.  Dec.  301;  Merritt 

Co.,  41  La.  Ann.  639,  6  So.  218,   17  v.  Old  Colony  &  N.  R.  Co.,  11  Allen 

Am.   St,   408.  (Mass.)  80;  Stapleton  v.  R.  Co.,  133 

=°  Evansville  &c.  R.  Co.  v.  Keith,  8  Mich.  187,  94  N.  W.  739 ;  Doan  v.  St. 

Ind.  App.  57,  35  N.  E.  296.  Louis,  K.  &  N,  R.  Co.,  38  Mo.  App. 

'M,Vright  V.   Caldwell,  3  Mich.  51.  408;  East  Line  &c.  R.  Co.  v.  Hall,  64 

"'Southern   R.   Co.   v.   Bickley,    119  Tex.    615. 
Tenn,   528,   107  S.   W.  680,   14  L.  R.        "Aiken  v.   Chicago  &c.  R.   Co.,  68 

A.   (N,  S.)  859n,  123  Am.  St.  754,  14  Iowa  363,  27  N.  W.  281 ;  :\Ierriam  v. 

Am.  &  Eng.  Ann.  Cas.  910,     Nor  is  Hartford   &c.  R.   Co.,  20  Conn.  354, 

the    delivery    of    warehouse    receipts  52  Am.  Dec.  344. 


383  COMMON    CARRIER LIABILITY.  §    3 1 47 

or  any  agent  of  the  owner  receives  the  goods,  whether  this  be 
upon  the  ship,  upon  the  beach,  at  a  warehouse,  or  at  any  other 
place  where  such  authorized  agent  may  agree  to  receive  them/" 
So  liability  may  attach  where  a  lighterman,  employed  by  a  vessel 
whose  draft  is  too  great  to  come  to  a  wharf,  receipts  for  and 
loads  cotton  upon  his  boat,^"  or  when  freight  is  delivered  to  a 
steamboat  employed  by  the  agent  of  an  ocean  steamer,  which 
could  not  reach  the  port  to  take  the  passengers  and  freight,  for 
the  purpose  of  taking  passengers  and  freight  to  the  steamer," 
or  as  soon  as  receipts  have  been  given  for  goods  in  warehouses,^' 
and  a  vessel  or  a  railroad  company  is  responsible  from  the  time 
of  delivery  in  fact,  even  though  receipts  are  not  made  out  until 
after  the  destruction  of  the  property  delivered/"  It  is  held  that 
ferrymen  are  responsible  as  common  carriers  from  the  moment 
goods  are  brought  upon  the  drop  or  wharf  of  their  boat,*"  but 
the  better  authority  holds  ferrymen  not  common  carriers  unless 
property  is  given  into  their  entire  custody."  It  is  usually  held 
that  the  carrier  has  accepted  the  goods  from  the  time  when  he 
commences  to  load  them  upon  his  conveyance. 

§  3147.  Notice  to  carrier  of  delivery. — There  can  be  no  ac- 
ceptance by  the  carrier  without  notice  of  delivery,  but,  in  certain 
cases,  especially  those  of  constructive  delivery,  such  notice  may  be 
constructive  rather  than  actual.*^  The  mere  fact  that  the  owner  of 
the  goods  has  placed  them  upon  a  car  does  not  ordinarily  consti- 
tute a  delivery,  but  to  complete  the  delivery  the  owner  must  re- 

"' Hutchinson   Carriers    (3d  ed.),   §  Allen   (Mass.)  80;  Snow  v.  Carruth, 

120;    Story    Bailments    (9th    ed.),    §  1  Sprague's  Dec.  (U.  S.)  324. 

534;  Abbott  Shipping,  ch.  3,  §  3,  *Blakeley  v.  Le  Due,  19  Minn.  187; 

^"Insurance  Co.   of  N.  America  v.  Cohen  v.  Hume,  1  McCord  (S.  Car.) 

North   German   Lloyd   Co.,   106  Fed.  439;   Miles  v.  James,  1   McCord    (S. 

973;     same     case,      Nord-Deutscher  Car.)    157;  Cook  v.  Gourdin,  2  Nott 

Lloyd     V.     Insurance     Co.     of     N.  &  McCord  (S.  Car.)  19. 

America,   110  Fed.  420,  49  C.   C.  A.  "White    v.    Winnisimmet     Co.,    7 

1;  Bulkley  v.  The  Naumkeag  Steam  Cush.      (Mass.)      155;     Wyckoff     v. 

Cotton    Co.,   24    How.    (U.    S.)    386,  Queen's  County  Ferry  Co.,  52  N.  Y. 

16  L.   ed.   599;   The  Bark  Edwin,   1  32,  11  Am.  Rep.  650. 

Sprague's  Dec.    (U.  S.)   477.  *=  Hutchinson   Carriers   (3d  ed.),   § 

^The  Oregon,  Deady  (U.  S.)   179.  118;  Elliott  R.  R.    (2d  ed.),  §   1410; 

^  Greenwood    v.     Cooper,     10    La.  Merriam  v.  Hartford  &  N.  H.  R.  Co., 

Ann.  796.  20  Conn.  354,  52  Am.  Dec.  344;  Con- 

™  Thomas    v.    Day,    4    Esp.    262;  verse  v.  Norwich  &c.  Transportation 

Merritt  v.  Old  Colony  &c.  R.  Co.,  11  Co.,  33  Conn.  166;  Green  v.  Milwau- 
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linquish  his  control  and  the  carrier  must  have  notice  that  the 
goods  are  ready  for  shipment,  and  where  the  owner  of  the  goods 
has  done  all  that  he  is  required  to  do,  and  the  carrier  is  informed 
that  they  are  ready  for  him,  he  is  considered  to  have  accepted 
them  at  the  time  he  receives  notice.  Where  a  car  loaded  with 
lumber  by  the  shipper  burned  before  the  carrier  was  notified  that 
it  was  ready  for  shipment,  the  shipper  had  to  stand  the  loss." 
Similarly,  where  a  car  had  been  left  on  a  side-track  to  be  loaded 
with  cotton,  and  the  customary  method  of  notifying  the  company 
was  by  flagging  a  train,  and  after  the  car  was  loadec^,  but  before 
the  coming  of  the  train  upon  which  it  was  to  be  taken,  the  cotton 
burned,  the  carrier  was  not  liable.^*  But  where,  in  the  course 
of  business,  the  company  left  cars  to  be  loaded,  and  it  was  the 
custom  for  the  agent  to  make  out  bills  of  lading  when  the  cotton 
was  placed  on  the  cars,  and  send  locomotives  to  move  them,  it 
was  held  that  the  company  was  liable  as  soon  as  the  cars  were 
loaded,  and  the  agent  informed.*^  Loading  into  cars  is  not  usually 
a  sufficient  delivery  unless  the  carrier's  agent  is  notified  and  the 
owner  has  relinquished  control.*^  Notifying  a  carrier  that  a  car 
on  a  private  switch  is  loaded  and  ready  for  transportation  will 
not  charge  the  carrier  with  liability  as  an  insurer  where  no  bill 
of  lading  has  been  presented  for  signing,  and  the  rule  of  the 
carrier  is  not  to  move  cars  from  the  station  until  the  bill  of  lad- 
ing is  signed,  when  the  car  is  not  actually  in  its  possession.*^  If 
the  carrier  has  actually  undertaken  the  transportation  of  the 
goods  offered,  it  is  not  necessai-y  to  show  an  express  acceptance, 
but  acceptance  will  be  implied. *°  Entry  upon  a  waybill,  issuance 
of  bill  of  lading,  or  checking  of  baggage  is  not  essential  to  com- 
plete delivery,  if  there  be  an  acceptance  in  fact.*" 

kee  &  St.   P.   R.   Co.,   38  Iowa   100,  Nashville  &c.   R.   Co.,   124  Tenn.  57, 

41  Iowa  410.  134  S.  W.  613,  32  L.  R.  A.   (N.  S.) 

"Basnight  v.   Atlantic  &c.   R.   Co.,  323. 

Ill  N.  Car.  592,  16  S.  E.  223.  "Aiken  v.  Chicago  &c.  R.  Co.,  68 

"  Tate    V.    Yazoo    &c.    R.    Co.,    78  Iowa  363,  27  N.  W.  281. 

Miss.    842,   29   So.    392,   84    Am.    St.  ^  St.  Louis  &c.  R.  Co.  v.  Burrow, 

649.  89  Ark.  178,  116  S.  W.  198;  Hickox 

"Illinois  Central  R.  Co.  v.  Smyser,  v.   Naugatuck  R.   Co.,  31   Conn.  281,' 

38  III.  354,  87  Am.  Dec.  301.  83    Am.    Dec.    143;    Illinois    Central 

"Kansas   City  &c.   R.   Co.   v.   Cox,  R.    Co.    v.    Smyser,    38    111.    354,    87 

25  Okla.  774,  108  Pac.  380,  32  L.  R.  Am.   Dec.   301;    Meloche   v.    Chicago 

A.   (N.  S.)  313.  &c.  R.   Co.,  116  Mich.  69,  74  N.  W. 

"American     Lead     Pencil     Co.     v.  301;   Coyle  v.  Western   R.   Corp.  47 


38s 


COMMON    CARRIER LIABILITY. 


§    3148 


§  3148.  Delivery  to  connecting  carriers. — The  duty  to  ac- 
cept goods  for  carriage  beyond  the  destination  of  the  carrier,  and 
what  constitutes  deHvery  to  connecting  carriers,  will  be  consid- 
ered in  succeeding  sections.'*" 

§  3149.  Carrier's  duty  to  accept. — No  common  carrier  pro- 
fesses to  carry  all  kinds  of  goods,  and  no  one  is  liable  for  a  re- 
fusal to  carry  goods  unless  it  can  be  shown  that  the  goods  offered 
were  those  which  he  ordinarily  carried,  or  because  of  the  public 
nature  of  his  business,  was  bound  to  carry.°^  It  has  been  held 
that  a  railroad  carrier,  which  maintains  within  a  city  a  freight  line 
and  separate  tracks  to  industrial  plants,  cannot  refuse  to  carry 
freight  from  one  part  of  the  system  to  another,  on  the  ground 
that  he  is  not  a  common  carrier  within  switching  limits.  °^  A  carrier 
may  refuse  to  receive  goods  not  properly  packed^**  or  of  a  danger- 
ous character,'*  or  which  he  believes  for  good  reason  are  of  a  dan- 
gerous character.^'  Ordinarily  the  carrier  has  not  the  right  to  re- 
quire a  shipper  who  offers  goods  to  disclose  their  nature,  but  if  he 


Barb.  (N.  Y.)  152;  East  Line  &  Red 
River  R.  Co.  v.  Hall,  64  Tex.  615. 

■"See  §§  3280-3286  infra. 

"Hutchinson  Carriers,  §  144;  El- 
liott R.  R.  (2d  ed.),  §§  1414a,  1465, 
1466;  Dickson  v.  Great  Nor- 
thern R.  Co.,  18  Q.  B.  Div.  176; 
Pickford  v.  Grand  Junction  R.  Co., 
12  Mees.  &  W.  766;  Tunnel  v.  Petti- 
john,  2  Harr.  (Del.)  48;  Harp  v. 
Choctaw,  O.  &  G.  R.  Co.,  118  Fed. 
169,  affd.  125  Fed.  445.  61  C.  C.  A. 
405;  Southern  Express  Co.  v.  R.  M. 
Rose  Co.,  124  Ga.  581,  53  S.  E.  185,  5 
L.  R.  A.  (N.  S.)  619n ;  Ocean  Steam- 
ship Co.  V.  Savannah  Locomotive 
Works  &c.  Co.,  131  Ga.  831,  63  S.  E. 
577,  20  L.  R.  A.  (N.  S.)  867,  127 
Am.  St.  265;  Pittsburg,  C.  &  St.  L. 
R.  Co.  V.  Morton,  61  Ind.  539,  28 
Am.  Rep.  682;  Powell  v.  Mills,  30 
Miss.  231,  64  Am.  Dec.  158;  Kemp  v. 
Coughtry,  11  Johns.  (N.  Y.)  107; 
King  V.  Lennox,  19  Johns.  (N.  Y.) 
235,  30  Am.  Dec.  635;  Beckman  v. 
Shouse,  5  Rawle  (Pa.)  179,  28  Am. 
Dec.  653.  There  is  no  presumption 
that  a  common  carrier  which  trans- 
ports merchandise  or  parcels  by  mes- 
senger holds  itself  out  as  a  common 
carrier  of  money,  and  if  it  does  not 


customarily  carry  money,  it  is  not 
liable  in  the  absence  of  notice  for 
the  loss  of  money  contained  in  an  en- 
velope delivered  to  a  messenger. 
White  v.  Postal  Telegraph  &c.  Co., 
25  App.  Cas.  (D.  C.)  364,  4  Am.  & 
Eng.  Ann.  Cas.  767.  A  railroad  com- 
pany which  does  not  undertake  to 
carry  dogs  is  not  bound  to  carry  a 
dog.  Honeyman  v.  Oregon  &c.  R. 
Co.,  13  Ore.  352,  10  Pac.  628,  57 
Am.  Rep.  20. 

^^Higdon  V.  Louisville  &  Nash- 
ville R.  Co.,  143  Ky.  75,  135  S.  W. 
768,  33  L.  R.  A.  (N.  S.)  442. 

■"  Sutcliffe  v.  Great  Western  R.  Co. 
(1910),  1  K.  B.  478,  18  Am.  &  Eng. 
Ann.  Cas.  224  and  note;  Truax  v. 
Philadelphia  &c.  R.  Co.,  3  Houst. 
(Del.)  233;  Ohlen  v.  Atlanta  &c.  R. 
Co.,  2  Ga.  App.  323,  58  S.  E.  511; 
Fitzgerald  v.  Adams  Express  Co.,  24 
Ind.  447,  87  Am.  Dec.  341;  Union 
Express  Co.  v.  Graham,  26  Ohio  St. 
595. 

"  California  Powder  Works  v.  At- 
lantic &  P.  R.  Co.,  113  Cal.  329,  45 
Pac.  691,  36  L.  R.  A.  648;  The  Nith, 
36  Fed.  86,  13  Sawy.   (U.  S.)   368. 

"  The  Nitro-glycerine  Case,  15 
Wall.    (U.    S.)    524,   21    L.    ed.    206. 
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has  good  ground  for  believing  them  of  dangerous  character,  it  is 
his  duty  to  ascertain  whether  such  is  the  case/"  and  a  shipper  who 
delivers  explosives  or  goods  of  dangerous  character  to  the  car- 
rier must  inform  him  of  their  nature,  and,  failing  to  do  so,  is 
liable  in  damages  for  resultant  injuries  to  the  carrier's  vehicle  or 
cargo.^^  He  may  refuse  if  there  is  extraordinary  danger  of  the 
loss  of  the  goods,  as  from  a  mob,"*'  or,  it  seems,  if,  although  he  has 
provided  means  and  facilities  sufficient  to  accommodate  the  busi- 
ness ordinarily  to  be  expected,  he  finds  that  for  the  time  being,  on 
account  of  press  of  business,  he  cannot  possibly  carry  the  goods 
offered,^"  as  where  there  is  an  unusual  amount  of  freight  arising 
from  an  excessive  crop  of  cotton,  greater  than  the  estimates 
made  by  the  carrier  or  the  crop  experts.""  But  if  the  freight  is 
accepted  and  the  shipper  is  not  notified  of  the  unusual  press  of 
business,  the  carrier  is  liable  for  delay,"^  and  it  is  not  a  defense 
for  failure  to  carry  that  the  carrier  is  unable  to  regain  cars  sent 
to  other  roads  carrying  freight  from  the  defendant's  line,  Avhen 
the  carrier  had  lost  control  of  the  cars  knowing  that  the  rules 
for  their  return  were  not  sufficient  to  insure  return  in  proper  time 
to  handle  the  business  ordinarily  to  be  expected."^  The  carrier 
who  for  good  cause  believes  that  the  person  offering  the  goods  is 
not  authorized  to  deliver  them  for  carriage  may  refuse  to  receive 

""The     Nitro-glycerine     Case,     15  ™Lovett  v.  Hobbs,  2  Shower  127; 

Wall.    (U.    S.)    524,   21    L.    ed.   206.  Riley  v.  Home,  S  Bing.  217 ;  Helliwell 

■"  Williams    v.    East    India    Co.,    3  v.    Grand    Trunk    R.    of    Canada,    7 

East    192;    International    Mercantile  Fed.  68,  10  Biss.  (U.  S.)  170;  Ocean 

Marine   Co.    v.    Fels,    170    Fed.    275,  Steamship    Co.   of    Savannah   v.    Sa- 

95    C.    C.    A.    471,    18    Am.    &    Eng.  vannah  Locomotive  Works  &  Supply 

Ann.   Cas.   18  and  note;   Wellington  Co.,  131  Ga.  831,  63  S.  E.  577,  20  L. 

V.    Donner    Kerosene    Oil    Co.,    104  R.  A.    (N.   S.)   867,   IS  Am.  &  Eng. 

Mass.   64;   Waters-Pierce   Oil   Co.  v.  Ann.  Cas.  1044;  Yazoo  &  Mississippi 

Deselms,  212  U.   S.  159,  29  Sup.  Ct.  Valley    R.    Co.    v.    Blum,    89    Miss. 

270,  53  L.  ed.  453.  242,  42  So.  282,  10  L.  R.  A.   (N.  S.) 

"'Edwards  v.  Sherratt,  1  East  604;  432,   11   Am.   &   Eng.   Ann.   Cas.  272 

Phelps  V.  Illinois  Co.,  94  111.  548;  II-  and  note;  Cole  v.  Goodwin,  19  Wend, 

linois    Central   R.    Co.   v.    McClellan,  (N.  Y.)  251,  32  Am,  Dec.  470;  Peet 

54   111.   58,    5   Am.   Rep.   83 ;    Illinois  v.  Chicago  &  N.  W.  Ry.  Co.,  20  Wis. 

Central   R.    Co.   v.   Ashmead,   58   111.  594,  91   Am.  Dec.  446. 

487 ;  Illinois  Central  R.  Co.  v.  Horn-  "  Yazoo  &  Mississippi  Valley  R.  Co. 

berger,  11  111.  457;  Pearson  v.  Duane,  v.  Blum,  89  Miss.  242,  42  So.  282,  10 

4  Wall.    (U.   S.)   605,   18  L.   ed.  447.  Am.  &  Eng.  Ann.  Cas,  272  and  note. 

Or  where  a  strike  would  prevent  for-  "^Daoust   v.   Chicago,   Rock  Island 

v/arding  the  goods  if  received.  Mur-  &  Pacific  R.  Co.,   149  Iowa  650,   128 

phy   Hdw.   Co.   V.    Southern   R,    Co.,  N.  W.  1106,  34  L.  R.  A.  (N.  S.)  637. 

150  N.  Car.  703,  64  S.  E.  873,  22  L.  "St.  Louis  S.  W.  R.  Co.  v.  State, 
R.  A    (N.  S.)  1200  and  note. 
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them.'*  He  may  require  payment  of  freight  charges  in  advance, 
and  refuse  to  carry  unless  these  are  paid,  for  though  the  law  i^e- 
quires  him  to  carry  for  all  it  does  not  require  him  to  carry  on 
credit.^*  It  is  not  necessary,  however,  for  the  owner  to  pay  in 
advance  unless  demand  is  made,  or  unless  he  knows  of  a  rule  of 
the  carrier  making  such  payment  imperative.""  It  has  been  held 
that  it  is  not  discrimination  to  require  prepayment  of  freight 
from  one  shipper,  though  extending  credit  to  others  similarly  sit- 
uated."" If  the  carrier  actually  accepts  for  transportation  goods 
which  he  might  have  refused,  he  is  held  to  have  waived  the 
grounds  of  refusal,  and  to  be  an  insurer  as  in  other  cases."' 


85  Ark.  311,  107  S.  W.  1180,  122  Am.  Co.  v.  Chicago  &c.  R.  Co.,  168  Fed. 

St.  33.  161,  93  C.  C.  A.  217,  21  L.  R.  A.  (N. 

"Fitch     V.     Newberry,     1     Doug.  S.)  982n,  16  Am.  &  Eng.  Ann.  Cas. 

(Mich.)  1,  40  Am.  Dec.  33.  613. 

"Elliott   R.   R.    (2d   ed.),    §    1466;  ""Great    Northern    &c.    R.    Co.    v. 

Bastard    v.    Bastard,    2    Shower   81;  Shepherd,  8  Exch.  30,  14  Eng.  L.  & 

Pickford  v.   Grand  Junction  R.  Co.,  Eq.  367,  21  L.  J.  Ex.  286;  Cincinnati, 

8  Mees.  &  W.  372 ;  Galena  &  Chicago  N.  O.  &  T.   P.  R.  Co.'s  Receiver  v. 

Union  R.  Co.  v.  Rae,  18  111.  488,  68  Webb,   103   Ky.   705,  20  Ky.  L.  330, 

Am.   Dec.   574;    Shipper  v.    Pennsyl-  46  S.  W.  11;   Porcher  v.  Northeast- 

vania  R.  Co.,  47  Pa.  St,  338.  em   R.    Co.,   14   Rich.   L.    (S.   Car.) 

« Hutchinson  Carriers    (3d  ed.),  §  181;   Hannibal  &c.  R.   Co.  v.   Swift, 

ISO;  Elliott  R.  R.   (2d  ed.),  §  1558.  12  Wall.   (U.  S.)  262,  20  L.  ed.  423; 

"  Gamble  -  Robertson     Commission  The  David  &  Caroline,  S  Blatch.  (U. 

S.)  266. 
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BILLS    OF    LADING. 

§  3155.  What  a  bill  of  lading  is.  §  3160.  Bill  of  lading  as  a  contract. 

3156.  Dual  capacity  of  bill  of  lading       3161.  Conflict   between   bill   of   lad- 

as  receipt  and  contract.  ing  and  parol  contract. 

3157.  Authority  to  give  bill  of  lad-       3162.  Mutual  assent. 

-ing.  3163.  Transfer  of  title  to  goods  by 

3158.  Operation  of  bill  of  lading  as  transfer  of  bill  of  lading. 

receipt.  3164.  Bill  of  lading  as  evidence  of 

3159.  Recitals   in   bill   of   lading  as  title. 

to  condition  or  character  of       3165.  Bill  of  lading  with  draft  at- 
goods  received.  tached. 

§  3155.  What  a  bill  of  lading  is. — The  significant  feature 
in  the  relationship  between  a  shipper  and  a  common  carrier  of 
goods  is  tliat  the  carrier  is  held  by  law  to  be  the  insurer  of  the 
goods  against  loss  during  the  existence  of  the  relation,  with  the 
exception  of  certain  perils  later  discussed.^  It  is  not  necessary 
that  a  bill  of  lading  or  any  writing  should  be  given  to  subject 
him  to  this  liability,  but  as  soon  as  delivery  and  acceptance  are 
completed,  as  seen  in  a  former  section,  the  carrier  becomes  liable 
for  the  goods  as  an  insurer,  as  well  as  for  the  carrying  of  them 
according  to  directions.^  Usually  the  carrier,  at  or  about  the  time 
of  the  acceptance  of  the  goods,  makes  out  and  delivers  to  the 
shipper  a  bill  of  lading,  or  receipt,  which  is  intended  to  serve 
as  evidence  of  the  transaction  between  them.  No  certain  form  is 
essential.^  This  writing  contains,  as  a  rule,  a  description  of  the 
goods,  an  acknowledgment  of  their  receipt  by  the  carrier,  the 
names  of  the  consignor  and  the  consignee  and  the  place  of  con- 
signment, a  contract  to  carry  the  goods  to  their  destination  and 

*See  §  3133.  R.   Cas.   133;   Pollard  v.  Vinton,   105 

''See  §  3146.     Hutchinson  Carriers  U.-  S.  7,  26  L.  ed.  998;  Mobile  &  M. 

(3d   ed),   §    152;   ElHott   R.   R.    (2d  R.   Co.   v.   Jurey,    111   U.    S.   584,  28 

ed.),   §   1415;   Missouri,  K.   &  T.   R.  L.  ed.  527,  4  Sup.  Ct.  566. 

Co.  V.  Patrick,  144  Fed.  632,  75  C.  C.  'Elliott  Railroads  (2d  ed.),  §  1415; 

A.  434;  Texas  Pac.  R.  Co.  v.  Nich-  Hutchinson  Carriers  (3d  ed  ),  §  154. 

olson,  61   Tex.  491,  21   Am.  &  Eng. 
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deliver  them  as  directed,  the  terms  upon  which  the  goods  are 
carried,  a  stipulation  that  the  goods  are  in  good  condition,  and, 
usually,  certain  qualifications  of  the  strict  liability  of  the  carrier 
as  insurer.  In  order  to  bind  both  parties,,  such  bill  must  usually 
be  signed  by  the  carrier  or  his  authorized  agent,  and  accepted  by 
the  shipper.*  These  bills  are  usually  made  out  in  duplicate  or 
triplicate,  and,  in  case  of  variance,  that  issued  to  the  shipper 
controls." 

§  3156.  Dual  capacity  of  bill  of  lading  as  receipt  and  con- 
tract.— A  bill  of  lading  is,  as  is  seen  from  the  foregoing  enu- 
meration of  its  usual  contents,  both  a  receipt  and  a  contract,  and 
serves  both  as  evidence  of  the  receipt  and  acceptance  of  the  goods 
by  the  carrier  and  as  evidence  of  the  terms  of  the  contract  of 
carriage.'  Its  capacity  thus  being  dual,  the  rule  of  evidence  ap- 
plies, that,  so  far  as  a  bill  of  lading  is  a  receipt,  it  may  be  varied, 
contradicted,  or  explained  in  any  way  by  parol,^  and  proof  of 
delivery  may  be  made  by  parol,  though  a  receipt  was  given  and  is 
still  in  existence;^  so  far  as  it  is  a  contract,  its  terms  may  not 
be  varied,  or  added  to  by  parol,'  but  it  may,  however,  in  a  proper 
case,  be  shown  by  parol  that  the  contract  as  expressed  in  the  bill 
of  lading  was  not  the  contract  of  the  parties,  and  never  had  any 
binding  force. ^°  In  the  present  chapter,  we  shall  consider  the 
bill  of  lading  mainly  as  a  receipt,  and  later  discuss  it  as  a  contract 
limiting  hability. 

§  3157.  Authority  to  give  bill  of  lading. — A  carrier  is  not 
bound  by  the  bill  of  lading  if  his  agent  was  not  in  some  way  au- 

*The  Brittannia,  87  Fed.  495;  Pat-  Am.   St.   116;  Hazard  v.  111.  Central 

rick   V.    Missouri,    K.    &    T.    R.    Co.  R.  Co.,  67  Miss.  32,  7  So.  280;  Abbe 

(Ind.  Terr,),  88  S.  W.  330.  v.  Eaton,  51  N.  Y.  410. 

° Ontario  Bank  v.  Hanlon,  23  Hun  "Atlantic    Coast    Line    R.    Co.    v. 

(N.  Y.)  283.  Dexter,  50  Fla.  180,  39  So.  634,  111 

"Planters'    Fertilizer    Mfg.    Co.    v.  Am.  St.  116. 

Elder,    101    Fed.    1001,   42    C.    C.   A.  'See    §§    3160,   3161,    infra;    Way- 

130;  The  Tongoy,  55  Fed.  329;  New  land's  Admr.  v.  Mosely,  5  Ala.  430, 

York  Cent.  R.   Co.  v.  Lockwood,   17  39  Am.   Dec.  335;   Louisville  &c.   R. 

Wall.    (U.    S.)    357,   21    L.    ed.    627;  Co.   v.   Wilson,   119  Ind.   352,  21   N. 

Pollard  V.   Vinton,    105   U.   S.   7,  26  E.  341,  4  L.   R.  A.  244n;   Whitnack 

L   ed   998  v.  Chicago  &c.  R.  Co.,  82  Nebr.  464, 

'St.  Louis  &c.  R.   Co.  V.   Citizens'  118  N.  W.  67,  19  L.  R.  A.    (N.  S.) 

Bank,  87  Ark.  26,  112  S.  W.  154,  128  lOlln,  130  Am.  St.  692;  Long  v.  New 

Am.    St,    17;    Elm    Staves    Case,   21  York  &c.  R.  Co.,  SO  N.  Y.  76. 

Fed.  590;  Atlantic  Coast  Line  R.  Co.  "See  §§  3160,  3161  infra. 
V.  Dexter,  50  Fla.  180,  39  So.  634,  111 
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thorized  to  give  such  bill.  If  a  bill  is  given  for  a  greater  amount 
than  actually  received,  by  an  agent  having  the  authority  to  give 
a  bill  for  a  certain  amount,  the  carrier  may  be  estopped  from 
showing  the  true  amount,  as  against  an  innocent  transferee  of 
the  bill,^^  but  an  agent  vfho  issues  a  bill  of  lading  when  no  goods 
were  actually  received  has  exceeded  his  authority,  since  without 
a  delivery  of  goods  there  can  be  no  contract  to  carry,  and  the 
carrier  is  not  bound  by  the  bill  so  issued,^^  even  against  an  inno- 
cent transferee  or  bona  fide  purchaser.^^  The  contrary  rule,  how- 
ever, holds  in  certain  states." 

§  3158.  Operation  of  bill  of  lading  as  receipt. — A  bill  of 
lading  is  evidence  of  the  receipt  of  goods  by  the  carrier,  but  it 
may  be  shown  that  no  goods  were  received. ^°  The  recitals  in  the 
bill  as  to  the  amount  of  goods  received  may  be  contradicted  by 
parol  as  between  the  shipper  and  the  carrier,^®  but  where  the 
carrier  has  issued  a  bill,  knowing  that  the  goods  may  be  trans- 
ferred by  its  transfer,  and  the  goods  are  transferred  for  a  con- 
sideration by  the  bill  to  one  who  relies  upon  the  statement  therein 
as  to  the  amount,  the  carrier  is  usually  estopped  as  against  such 
good  faith  transferee  to  show  that  such  was  not  the  true  amount, 

"Smith  V.  Bedouin  Steam  Nav.  Co.  263,  20  Am.  St.  566;  Louisiana  Nat. 

(1896),  App.  Cas.  70,  65  L.  J.  P.  C.  Bank  v.  Laveille,  52  Mo.  380;  Will- 
8;  Thomas  v.  Atlantic  Coast  Line  R.'-'iams   v.   Wilmington   &c.    R.    Co.,  93 

Co.,  85  S.  Car.  537,  64  S.  E.  220,  67  N.  Car.  42,  53  Am.  Rep.  4S0n ;  Dean 

S.  E.  908,  34  L.  R.  A.   (N.  S.)   1177  v.    King,   22    Ohio    St.    118;    Roy   v. 

and  note,  21  Am.  &  Eng.  Ann.  Cas.  Northern  Pac.  R.  Co.,  42  Wash.  572, 

223.  85  Pac.  53,  6  L.  R.  A.   (N.  S.)   302, 
''St.   Louis,   I.   M.   &   S.   R.   Co.   v.  7  Am.  &  Eng.  Ann.  Cas.  728;  cases 

Citizens'   Nat.   Bank,  87  Ark.  26,  128  cited    in   note,    7   Am.    &   Eng.   Ann. 

Ana.   St.   17,   112   S.  W.   154;   Roy  v.  Cas,  731;   Pollard  v.  Vinton,   105  U. 

Northern  Pac.  R.  Co.,  42  Wash.  572,  S.  7,  26  L.  ed.  998. 

85  Pac.  S3,  6  L.  R.  A.   (N.  S.)   302,  "St.  Louis  &c.   R.   Co.  v.  Lamed, 

7    Am.    &   Eng.    Ann.    Cas.    728    and  103   111.   293;   Wichita   Sav.   Bank  v. 

note  Atchison   &c.   R.   Co.,  20   Kans.   519; 

"Grant  v.  Norway,   10  C.  B.  665;  Sioux  City  &  P.  R.   Co.  v.  Fremont 

Erb  V.  Great  Western  R.  Co.,  5  Can.  First  Nat.  Bank,  10  Nebr.  556,  7  N. 

Sup.  Ct.  179;  Union  R.  &  Trans.  Co.  W.   311,   35   Am.   Rep.   488;    Batavia 

V.    Yeager,    34    Ind.    1;    Fellows    v.  Bank  v.   New  York  &c.   R.   Co.,   106 

Steamer  R.  W.  Powell,  16  La.  Ann.  N.    Y.    195,    12    N.    E.    433,   60   Am. 

446;   Henderson  v.  Louisville  &c.   R.  Rep.  440;   Brooke  v.   New  York  &c. 

Co.,  116  La.  1047,  41  So.  252,  114  Am.  R.   Co.,   108  Pa.   St.  S29,   1   Atl.  206, 

St.   582;    Baltimore  &   O.   R.    Co.   v.  56  Am.   Rep.  235. 

Wilkens,  44  Md.  11,  22  Am.  Rep.  26;  '=  See  cases  cited  in  §  3157. 

Sears   v.   Wingate,   3   Allen    (Mass.)  '"Bates    v.    Todd,    1    M.    &    Rob. 

103;  National  Bank  of  Commerce  v.  (Eng.)    106;    Goodrich   v.    Norris.    1 

Chicago,   B.  &  N.   R.   Co..  44  Minn.  Abb.    Adm.    (U.    S.)    196,   Fed.    Cas. 

224,  46  N.   W.  342,  560,  9  L.  R.  A.  No.   5545;    Crenshawe  v.   Pearce,  37 
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even  if  there  was  a  mistake."  This  rule  does  not,  however,  apply 
if  no  goods  have  actually  been  received.'^  The  rule  is  that  if  it 
is  stipulated  that  the  bill  of  lading  shall  be  conclusive  as  to  quan- 
tity, such  stipulation  is  given  effect." 

§  3159.  Recitals  in  bill  of  lading  as  to  condition  or  charac- 
ter of  goods  received.— Most  bills  of  lading  contain  a  recital 
that  the  goods  were  received  in  good  condition,  or  apparently 
good  condition,  and  it  is  presumed  without  such  a  recital  that  they 
were  in  good  condition  as  to  external  appearance.^"  .But  even  if 
they  are  stated  to  be  in  good  condition,  the  carrier  may  show  that 
they  were  not  actually  so  at  the  time  of  shipment,  that  they  were 
improperly  packed,  or  that  they  had  deteriorated  from  natural 
decay  before  delivery,^^  if  a  claim  is  made  for  damage  during 
transportation.  Such  a  recital  as  to  good  condition  is  only  evi- 
dence of  apparent  good  condition,  for  the  carrier  cannot  inspect 
the  packages  in  order  to  ascertain  whether  they  are  actually  in 
good  condition,  and  can  rely  only  upon  outward  appearances. 
Clauses  are  often  inserted  in  bills  of  lading  to  the  effect  that  the 
weight,  contents  or  value  of  the  goods  are  unknown,  and  where 
such  clauses  are  present,  the  carrier  cannot  be  held  for  the  stated 
amount  and  kind  written  in  as  a  description.^^  The  effect  of 
such  a  clause  seems  to  be  to  make  the  written  description  of  the 

Fed.  432,  revd.  43  Fed.  803;  The  Wis-  '"Bond  v.   Frost,  8  La.  Ann.  297; 

consin   v.   Young,   3   Greene    (Iowa)  The  Zone,  2  Sprague's  Dec.   (U.  S.) 

268;   O'Brien   v.   Gilchrist,   34  Maine  19,  18  Law  Rep.  725,  30  Fed.  Cas.  No. 

554,  56  Am.  Dec.  676;  Meyer  v.  Peck,  18220. 

28  N.  Y.  590.                                      _  "^  Elliott    R.    R.    (2d    ed.),    §    1420 

"Thomas    v.    Atlantic    Coast   Line  and  cases  cited;  St.  Louis  &c.  R.  Co. 

R.  Co.,  85  S.  Car.  537,  64  S.  E.  220,  v.  Neel,  56  Ark.  279,  19  S.  W.  963; 

(n  S.   E.  908,  34  L.   R.   A.    (N.   S.)  Hastings  v.  Pepper,  11  Pick.  (Mass.) 

1177  and  note,  21  Am.  &  Eng.  Ann.  41;  Hazard  v.  Illinois  Central  R.  Co., 

Cas.  223  and  note.  (>1    Miss.    32,    7    So.    280;    Arend   v. 

"  See  cases  cited  in  notes   12  and  Liverpool,  N.  Y.  &  P.  S.  S.  Co.,  64 

13.  Barb.   (N.  Y.)   118,  6  Lans.   (N.  Y.) 

"Mediterranean    Steamship   Co.   v.  457;    Missouri    Pac.   R.    Co.   v.   Fen- 

Mackay   (1903),   1   K.   B.  297;    Saw-  nell,  79  Tex.  448,  IS  S.  W.  693;  Nel- 

yer  v.   Cleveland    Iron   Co.,   69   Fed.  son  v.   Woodruff,   1   Black.    (U.   S.) 

211,  16  C.  C.  A.   191,  35  U.   S.  App.  156,  17  L.  ed.  97;  Clark  v.  Barnwell, 

427;  The  Tongoy,  55  Fed.  329;  Mer-  12  How.   (U.  S.)  272,  13  L.  ed.  985. 

rick  V.  Nineteen  Thousand  Five  Hun-  ^  The  Ismeale,  14  Fed.  491,  22  Fed. 

dred  and  Fourteen  Bushels  of  Wheat,  559;    Matthiessen    v.    Gusi,    29    Fed. 

3  Fed.  340;  Rhodes  v.  Newhall,   126  794;    The    Seefahrer,    133   Fed.   793; 

N.  Y.  574,  27  N.  E.  947,  22  Am.  St.  The  La  Kroraa,  138  Fed.  936;  Hen- 

859;  note,  1  Am.  &  Eng.  Ann.  Cas.,  derson    v.    Iron    Ore,    38    Fed.    36; 

p.  227.  Lewis  v.  Gale,  17  La.  Ann,  302;  Mil- 
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goods  solely  a  representation  of  the  shipper  to  the  carrier,  and 
the  contract  therefore,  is  that  the  carrier  has  received  certain 
goods  from  the  shipper,  weight,  contents,  and  value  unknown,  de- 
scribed in  a  certain  manner  by  the  shipper. 

§  3160.  Bill  of  lading  as  a  contract. — A  bill  of  lading  deliv- 
ered by  the  carrier  and  accepted  by  the  shipper  is  presumed  to 
constitute  the  contract  of  carriage,  and  as  such  cannot  be  varied 
by  parol,^^  and  the  shipper  who  received  it  is,  in  so  far  as  it  is  a 
contract,  conclusively  presumed  to  have  read  it  and  acquiesced 
in  its  terms,  unless  fraud  or  mistake  is  shown.  If  a  bill  of  lading 
is  ambiguous,  parol  evidence  is  admissible  to  remove  the  am- 
biguity.^* It  is  held  inadmissible  to  vary  implied  obligations  as  to 
which  the  contract  does  not  speak,  but  which  are  implied  by  law, 
or  arise  from  the  nature  of  the  contract.  For  instance,  where 
there  is  more  than  one  route,  and  none  is  specified  in  the  bill,  the 
carrier  may  select  any  usual  and  reasonable  route,  and  it  cannot 
be  shown  by  parol  that  another  route  was  in  the  minds  of  the 
parties,"^  or  if  no  mention  is  made  of  the  time  of  delivery  by  the 
carrier,  it  will  be  presumed  that  a  reasonable  time  was  allowed, 
and  parol  evidence  will  not  be  allowed  to  show  a  different  under- 
standing.^" The  bill  imports  the  usual  mode  of  shipping,  if  there 
are  no  contrary  specifications,  so  where  the  bill  was  silent  in  this 

ler  V.  Hannibal  &   St.  J.  R.   Co.,  90  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  56  N. 

N.  Y.  430,  43  Am.  Rep.  179;  St.  Louis  Y.  429;  The  Delaware,  14  Wall.   (U. 

&c.  R.  Co.  V.  Knight,  122  U.  S.  79,  7  S.)  579,  20  L.  ed.  779;  Davis  v.  Cen- 

Sup.  Ct.  1132,  30  L.  ed.  1077,  30  Am.  tral  Vermont  R.  Co.,  66  Vt.  290,  29 

&  Eng.  R.  Cas.  88.   Where  goods  were  Atl.  313,  44  Am.  St.  852. 

described  in  the  bill  of  lading  as  "two  ""  The  Wanderer,  29  Fed.  260;   Sa- 

bundles  of  carpet,"  it  was  proper  to  vannah  &c.  R.  Co.  v.  Collins,  17  Ga. 

show  that  the  bundles  contained  other  376,  3  S.  E.  416,  4  Am.   St.  87 ;  The 

articles    than    carpet,    their    appear-  Delaware,   14  Wall.    (U.   S.)    579,  20 

ance  suggesting  the  fact,  and  all  the  L.^  ed.  779.            _                      ^ 

goods    shipped    being    liable    to    the  ^  Snow  v.  Indiana  B.  &  W.  R.  Co., 

same    freight    rate,    and   no    reduced  109  Ind.   422,  9  N.   E.   702 ;    Simkms 

rate  being  given,    Benson  v.  Oregon  v.    Norwich    &c.    Steamboat    Co.,    11 

Short  Line  R.   Co.,   35   Utah  241,  99  Cush.    (Mass.)    102;    White   v.    Ash- 

Pac.  1072,  136  Am.  St.  1052.  ton,  51  N.  Y.  280;  Hinckley  v.  New 

''Elhott    R.    R.    (2d    ed.),    §    1423  York    Cent.    &c.    R.    Co.,    56    N.    Y. 

and  cases  cited;  Snow  v.  Indiana,  B.  420;   Hudson   Canal   Co.   v.   Pennsyl- 

&  W.  R.  Co.,  109  Ind.  422,  9  N.  E.  vania  Coal  Co.,  8  Wall.   (U.  S.)  276, 

702;  Louisville  &c.  R.  Co.  v.  Wilson,  19  L.  ed.  349. 

119  Ind.  352,  21  N.  E.  341,  4  L.  R.  A.  "Central  R.   Co.   v.   Hasselkus,  91 

244 ;   St.  Louis  &c.  R.  Co.  v.  Cleary,  Ga.  382,  17  S.  E.  838,  44  Am.  St.  37 ; 

n  Mo.  634;  Turner  v.  St.  Louis  &c.  Gulf    C.    &   S.   F.    R.    Co.   v.    Baugh 

R.   Co.,  20   Mo.  App.  632;   Hinckley  (Tex.  Civ.  App),  42  S,  W.  245. 
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respect,  the  carrier  was  not  allowed  to  set  up  a  previous  parol 
agreement  to  the  effect  that  goods  should  be  stowed  on  deck, 
when  the  usual  method  of  stowage  was  between  decks,"  even 
when  the  shipper's  agent  saw  the  goods  stowed  on  deck  without 
objecting.^* 

§  3161.    Conflict  between  bill  of  lading  and  parol  contract. 

— A  subsequent  parol  agreement  may  be  entered  into  by  the 
shipper  and  the  carrier,  which  will  have  the  effect  of  abrogating, 
changing,  or  modifying  the  contract  as  set  out  in  the  bill  of  lad- 
ing.'" It  is  generally  held  that  if  there  has  been  an  oral  agree- 
ment, and  subsequently,  before  acceptance  by  the  carrier,  the 
shipper  accepts,  with  knowledge,  a  written  bill  of  lading  varying 
the  oral  contract,  the  bill  of  lading  will  prevail,  in  accordance 
with  the  general  rule  that  a  subsequent  written  contract  merges 
previous  parol  agreements.^"  But  if  such  bill  of  lading  is  not  de- 
livered to  the  shipper  until  after  the  goods  have  been  fully  ac- 
cepted under  an  oral  agreement,  the  bill  is  not  a  part  of  the 
contract,  which  has  been  fully  determined  by  the  acceptance  of 
the  goods  under  the  oral  agreement.^^  Yet,  since  a  contract  once 

"Barber    v.    Brace,    3    Conn.   9,    8  Co.,    117   Mich.   568,   76   N.   W.   380, 

Am.  Dec.   149;    Shackleford  v.   Wil-  44  L.  R.  A.  415;  Waldron  v.  Fargo, 

cox,  9  La.   33;    Creery  v.   Holly,    14  170  N.  Y.  130,  62  N.  E.  1077;  Guil- 

Wend.  (N.  Y.)  26;  The  Delaware,  14  laume   v.    General    Transp.    Co.,    100 

Wall.  (U.  S.)  579,  20  L.  ed.  779.  N.  Y.  491,  3  N.  E.  489;  Wheeler  v. 

""Sproat  V.  Donnell,  26  Maine  185,  New   Brunswick  &c.   R.   Co.,    115   U. 

45   Am.   Dec.   103.  S.  29,  5  Sup.  Ct.  1061,  1160,  29  L.  ed. 

'"Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  341;    Stoner  v.    Chicago   &c.   R.   Co., 

Levy,    127   Ind.    168,   26   N.    E.    773;  109  Iowa  551,  80  N.   W.   569;   Wal- 

Louisville,    N.    A.    &    C.    R.    Co.    v.  tham  Mfg.  Co.  v.  New  York  &  Tex. 

Craycraft,    12  Ind.   App.   203,   39   N.  Steamship   Co.,  204  Mass.  25,  90  N. 

E.    523;    Cincinnati     &c.     R.     Co.    v.  E.   550.     The   same   principle  applies 

Steele,    140   Ky.    383,    131    S.    W.   22,  to  making  of  a  bill  of  lading  after 

140  Am.  St.  389;   Steidl  v.  Minneap-  a  charter  party  is  entered  into.   Burns 

olis  &  St,   L.   R.   Co.,  94  Minn.  233,  v.  Burns,  131  Fed.  238,  65  C.   C.  A. 

102  N    W    701  224;    Huron    Barge    Co.    v.    Turney, 

'"  See  cases  cited  under  note  23.  St.  71  Fed.  972 ;  The  Iowa,  26  C.  C.  A. 
Louis  &c.  R.  Co,  V.  Jones,  93  Ark.  261,  80  Fed.  933,  52  U.  S.  App.  199. 
537,  125  S.  W.  1025,  137  Am.  St.  So  the  mere  receipt  by  the  consignee 
99;  Gulf  &c.  R.  Co.  v.  Batte  (Tex.  after  loss  of  a  bill  of  lading  limit- 
Civ.   App.),   94   S.   W.   345.  ing  liability,  not  issued  on  the  ship- 

"SnoviT  V.  Indiana,  Bloomington  &  ment   of   the   goods,    does   not   estop 

Western  R.   Co.,   109  Ind.  422,  9  N.  him  from  asserting  the  common-law 

E.    702-    Wilde    v.    Merchants'    Dis-  liability  of  the  carrier.     McGregor  v. 

patch   Transp.   Co.,  47   Iowa  247,  29  Oregon  R.  &  Nav.  Co.,  50  Ore.  527, 

Am.   Rep.   479;   Hendrick  v.   Boston  93    Pac.   465,    14   L.    R.   A.    (N.    S.) 

&  A.  R.  Co.,  170  Mass.  44,  48  N.  E.  668. 
835;    Rudell   v.    Ogdensburg   Transit 
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entered  into  may  be  superseded  by  a  new  one,  if,  after  an  oral 
agreement  is  entered  into,  a  bill  of  lading  dififering  in  its  terms 
is  delivered  to  the  shipper  and  his  attention  called  to  the  differ- 
ences, or  he  has  knowledge,  and  expressly  or  impliedly  assents, 
at  least  if  there  be  a  consideration  therefor,  the  bill  will  control."  , 
This  is  not  true  if  the  assent  has  been  procured  by  unfair  means, ' 
as  misrepresentation  or  duress.^^ 

§  3162.  Mutual  assent. — If  by  custom  between  the  parties 
the  carrier  issues  receipts  after  the  goods  have  been  shipped,  this 
receipt  may  control  as  to  the  rights  of  the  parties.^*  Likewise  if  a 
temporary  receipt  is  issued,  with  the  understanding  by  both  par- 
ties that  a  bill  of  lading  will  later  be  issued,  the  bill  is  considered 
to  contain  the  contract.'^  But  from  the  mere  fact  that  the  ship- 
per accepts  a  receipt  providing  that  the  goods  are  received  accord- 
ing to  the  terms  of  a  bill  of  lading  to  be  issued  later,  unless  the 
carrier  can  show  clearly  that  he  fairly  assented  to  such,  the 
shipper  is  not  bound  by  the  bill,^*  though  it  has  been  held  that 
if  it  is  stated  in  the  receipt  that  the  goods  are  received  subject 
to  the  terms  of  the  carrier's  bill  of  lading,  for  which  the  receipt 
is  later  to  be  exchanged,  the  shipper  has  sufficient  notice  to  be 
bound  by  the  conditions  of  the  bill.^'  Where  the  letters  passing 
between  the  shipper  and  the  carrier  set  out  merely  the  rates  of 
carriage,  and  the  time  within  which  claims  are  settled,  it  is  as- 
sumed that  the  parties  had  in  mind  the  usage  and  custom  of  issu- 
ing bills  of  lading,  and  such  bills,  when  issued,  it  is  held,  consti- 
tute the  contract  or  a  part  of  the  contract.^^  If  the  shipper  ac- 
cepts a  receipt  stating  that  the  conditions  of  transportation  are 
to  be  found  on  the  back,  he  usually  accepts  and  is  bound  by  such 
conditions,  and  if  the  condition  is  that  unless  the  word  "order" 

'''The   Arctic   Bird,   109  Fed.    167;  &c.  R.  Co.,  180  Mass.  252,  62  N.  E. 

Northern   P.  Railway  Co.  v.   Ameri-  590. 

can  &c.  Co.,  195  U.  S.  439,  49  L.  ed.  ''°  Merchants'   Despatch   &c.    Co.   v. 

269.  Furthmann,  149  111.  66,  36  N.  E.  624, 

==  Wabash  R.  Co.  v.  Lannum,  71  III.  41  Am.   St.  265 ;   Cleveland,  C.  C.  & 

App.   84;    Southern    Pac.    R.    Co.    v.  St.  L.  R.  Co.  v.  Potts,  33  Ind.  App. 

Anderson,  26  Te.x.  Civ.  App.  518,  63  564,  71  N.  E.  685. 

S.    W.    1023.  "Dunbar   v.    Charleston   &   W.    C. 

"Shelton    v.    Merchants'    Dispatch  R.  Co.,  62  S.  Car.  414,  40  S.  E.  884. 

&c.  Co.,  59  N.  Y,  258.  "  Merchants'     &c.     Transportation 

"^  Washburn-Crosby   Co.  v.   Boston  Co.  v.  Eichberg,  109  Md.  211,  71  Atl. 

993,  130  Am.  St.  524. 
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appears  after  the  name  of  the  consignee,  the  property  may  be  de- 
livered without  production  or  surrender  of  the  bill  of  lading,  this 
excuses  delivery  without  such  production  or  surrender.^'  Where 
an  initial  carrier  receives  goods  under  a  shipping  order  and 
issues  to  the  consignor  a  shipping  receipt,  and  the  consignor  for- 
wards the  shipping  receipt  to  the  second  carrier,  which  prepares 
a  bill  of  lading  differing  from  the  receipt  as  to  the  route  of 
transportation,  and  said  bill  of  lading  is  accepted  by  the  consignor 
without  examining  it,  the  bill  of  lading  has  been  held  to  control, 
since  it  was  the  only  contract  between  the  consignor  and  the  sec- 
ond carrier.*"  An  oral  agreement  to  furnish  cars  at  a  certain  time 
is  merged  into  a  written  agreement  subsequently  entered  into 
which  makes  no  mention  of  the  time  when  the  goods 
are  to  be  transported.*^  But  if  the  oral  agreement  has  been 
broken  before  the  goods  are  shipped,  and  the  shipper  then  takes 
a  bill  of  lading  for  the  shipment,  he  has  not  lost  his  right  to  re- 
cover in  damages,  unless  he  has  expressly  relinquished  it  for  a 
consideration.*^ 

§  3163.  Transfer  of  title  to  goods  by  transfer  of  bill  of 
lading. — The  bill  of  lading  is  regarded  as  the  representative 
of  the  goods,*^  and  title  to  the  goods  while  they  are  in  the  pos- 
session of  the  carrier  may  be  transferred  by  transferring  the  bill 
of  lading.  A  delivery  of  the  bill  indorsed  with  the  intention  of 
passing  title  to  the  goods  operates  as  a  constructive  delivery  of 
them.**    Transfer  without  indorsement  gives  to  the  transferee  an 

'"Singer    v.     Merchants'   Despatch  Gulf   C.   &   S.   F.   R.   Co.   v.   House, 

Co.,  191  Mass.  449,  11  N.  E.  882,  114  40  Tex.  Civ.  App.  lOS,  88  S.  W.  1110; 

Am    St    635  Gulf   C.   &  S.  F.   R.   Co.  v.   Combes 

"Waitham  Mfg.  Co.  v.  New  York  (Tex.  Civ.  App.),  80  S.  W.  1045. 

&c    Steamship  Co.,  204  Mass.  253,  90  "  Friedlander  v.  Texas  &  P.  R.  Co., 

N    E   550,  17  Am.  &  Eng.  Ann.  Cas.  130  U.  S.  416,  32  L.  ed.  991,  9  Sup. 

837  Ct,  570. 

"Helm   v.    Missouri    Pac.    R.    Co.,  *'Benj.  Sales   (7th  ed),  §  813;  Ar- 

98  Mo    Ann    419    72   S    W.   148.  kansas  S.  R.  Co.  v.  German    Nat.  Bank, 

"■  Pittsburgh.  C'  C.  &  St.  L.  R.  Co.  11  Ark.  482,  92  S.  W.  522,  113  Am.  St; 

V.  Racer,  10  Ind.  App.  503,  37  N.  E.  160.    Generally,  as  to  the  rights  and 

280,  38  N.  E.  186 ;  Clark  v.  Ulster  &c.  liabilities  of  assignees  of  bills  of  lad- 

R.  Co.,   189  N.  Y.  93,  81  N.  E.  1i^,  ing  and  for  a  review  and  collation  of 

13  L.  R.  A.    (N.   S.)    164n,  121  Am.  the  cases,  see  monographic  note,  105 

St    848-   McAbsher  v.  Richmond  &c.  Am.  St.  332-375.   Dodge  v.  Meyer,  61 

R    Co  '  ■'2    S    E    892.    108   N.    Car.  Cal.  405;  Raleigh  &c.  R.  Co.  v.  Lowe, 

344-   Hamilton  v.   Western  N.  C.  R.  101  Ga.  320,  28  S.  E.  867;  Michigan 

Co'  96   N.   Car.   398,   3   S.   E.   164;  Cent.  R.  Co.  v.  Phillips,  60  111.  190; 
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equitable  title  to  the  goods.*^  Bills  of  lading  are  not  negotiable 
in  the  sense  of  commercial  paper,  only  quasi-negotiable.*''  They 
are  assignable,  and  tha  assignee  gets  the  same  title  to  the  goods 
that  the  assignor  had,*^  while  in  the  case  of  negotiable  commer- 
cial paper,  the  assignee  for  value  in  good  faith  may  get  a  better 
title  to  the  money  which  the  paper  represents  than  his  assignor 
had.  Since  the  bill  of  lading  is  in  general  transferable  as  stand- 
ing in  the  place  of  the  goods,  the  owner  may  by  his  conduct  in 
transferring  the  bill  estop  himself  from  later  claiming  any  title 
to  the  goods,''*  so  that  some  of  the  elements  of  negotiability  are 
represented  in  a  bill  of  lading.  The  holder  of  a  fraudulent  or 
fictitious  bill  of  lading,  or  one  the  delivery  and  indorsement  of 
which  have  been  procured  by  fraud  or  mistake,  has  no  rights  as 
against  the  owner,  even  though  the  holder  be  a  bona  fide  pur- 
chaser.*'' As  we  have  seen,  the  general  rule  is  that  a  carrier  is 
not  estopped  even  against  an  innocent  bona  fide  transferee  of  a 
bill  of  lading  from  showing  that  no  goods  were  in  fact  received 


Ayres  v.  Dorsey  Produce  Co.,  101 
Iowa  141,  70  N.  W.  Ill,  63 
Am.  St.  376;  Louisville  &  N. 
R.  Co.  V.  Hartwell,  99  Ky.  436, 
18  Ky.  L.  745,  36  S.  W.  183,  38 
S.  W.  1041;  Robinson  v.  Stuart,  68 
Maine  61;  Stone  v.  Swift,  4  Pick. 
(Mass.)  389,  16  Am,  Dec.  344;  Na- 
tional Bank  of  Bristol  v.  Baltimore 
&  O.  R.  Co.,  99  Md.  661,  59  Atl.  134, 
105  Am.  St.  321n ;  Ratzer  v.  Burling- 
ton &c.  R.  Co.,  64  Minn.  245,  66  N. 
W.  988,  58  Am.  St.  530;  Midland  Nat. 
Bank  v,  Missouri,  K.  &  T.  R.  Co., 
62  Mo.  App.  531,  affd.  132  Mo.  492, 
33  S.  W.  521,  53  Am.  Rep. 
505;  Unien  Pac.  R.  Co.  v.  John- 
ston, 45  Nebr.  57,  63  N.  W.  144, 
50  Am.  St.  540;  Hazard  v.  Fiske, 
83  N.  Y.  287;  Wadhara  v.  Balfour, 
32  Ore.  313,  51  Pac.  642;  Campbell  v. 
Alford,  57  Tex.  159;  Tlie  Carlos  F. 
Roses,  177  U.  S.  655,  44  L.  ed.  929, 
20  Sup.  Ct.  803;  Joslyn  v.  Grand 
Trunk  R.  Co.,  51  Vt.  92. 

"'Turner  v.  Israel,  64  Ark.  244,  41 
S.  W.  806;  Merchants'  Bank  v.  Union 
&c.  Transp.  Co.,  69  N.  Y.  373. 

"Elliott  R.  R.  (2d  ed),  §  1428  and 
cases  cited;  Haas  v.  Citizens'  Bank, 
144  Ala.  562,  39  So.  129,  1  L.  R.  A. 
(N.    S.)    242,   113   Am.    St.   61;    Na- 


tional Bank  of  Bristol  v.  Baltimore 
&  O.  R.  Co.,  99  Md.  661,  59  Atl.  134, 
105  Am  St.  321;  Stollenwerck  v. 
Thacher,  115  Mass.  224;  Friedlander 
V.  Texas  &  P.  R.  Co.,  130  I].  S.  416, 
32  L.  ed.  991,  9  Sup.  Ct.  570. 

'"  Haas  V.  Citizens'  Bank,  144  Ala. 
562,  39  So.  129,  1  L.  R.  A.  (N.  S.) 
242,  113  Am.  St.  61;  Haas  v.  Kan- 
sas City  &c.  R.  Co.,  81  Ga.  792,  7  S. 
E.  629;  Anchor  :Mill  Co.  v.  Burling- 
ton &c.  R.  Co.,  102  Iowa  262,  71  N. 
W.  255 ;  Alabama  Nat.  Bank  v.  Mo- 
bile &c.  R.  Co.,  42  Mo.  App.  284; 
Shaw  V.  Merchants'  Nat.  Bank, 
101  U.  S.  557,  25  L.  ed.  892. 

"Gurney  v.  Behrend,  3  El.  &  B1. 
622,  633-34,  23  L.  J.  Q.  B.  265 ;  Shaw 
V.  Railroad  Co.,  101  U.  S.  557,  25 
L.  ed.  892 ;  Pollard  v.  Vinton,  105  U. 
S.  7,  26  L.  ed,  998. 

'"Gurney  v.  Behrend,  3  El.  &  Bl. 
622-34;  Plenderson  v.  Louisville  &c. 
R.  Co.,  116  La.  1047,  41  So.  252,  114 
Am.  St.  582;  Brower  v.  Peabody,  13 
N.  Y.  121,  2  Abb.  Pr.  211,  11  How. 
Pr.  492;  Dows  v.  Perrin,  16  N.  Y. 
325 ;  Decan  v.  Shipper,  35  Pa.  St. 
239,  78  Am.  Dec.  334;  Shaw  v.  Rail- 
road Co.,  101  U.  S.  557,  25  L.  ed. 
892. 
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or  shipped,  though  the  agent  issued  a  bill  of  lading.""  In  case 
of  duplicate  bills  of  lading,  the  transferee  of  one  of  the  bills 
takes  the  goods,  even  as  against  the  original  owner  who  holds 
the  original  bill,  if  that  owner  has  transferred  the  duplicate  with 
the  intention  of  passing  title."  Statutes  making  bills  of  lading 
negotiable  are  not  held  to  give  them  the  characteristics  of  com- 
mercial paper,  but  only  to  prescribe  the  manner  by  which  they 
may  be  transferred,  without  undertaking  to  change  the  effect 
of  such  transfer,^^  unless  it  is  expressly  provided  that  they  shall 
be  negotiable  in  the  same  sense  as  bills  of  exchange  and  promis- 
sory notes,  and  the  bona  fide  purchasers  for  value  without  notice 
of  such  bills  are  expressly  given  the  title  to  property  represented 
by  them  unaffected  by  the  rights  of  the  original  owner.^^ 

§  3164.  Bill  of  lading  as  evidence  of  title. — The  consignee 
named  in  a  bill  of  lading  is  presumptively  the  owner  of  the 
goods  and  the  carrier  must  so  consider  him  unless  he  has  notice 
to  the  contrary,  and  delivery  to  him  without  such  notice  will 
release  the  carrier  from  liability.^*  Taking  a  bill  of  lading  in 
the  name  of  the  consignee  vests  apparent  title  in  him  f^  likewise 
the  indorsement  of  the  bill  of  lading  vests  apparent  title  in  the 
transferee.'^"  If  a  person  is  named  in  the  bill  of  lading  as  con- 
signee, transfer  of  the  bill  by  delivery  only,  without  indorsement, 

^  See   cases    cited    under    note    13,  Moline  Plow  Co.,   13  Ind.  App.  22S, 

this  chapter.     See  note   105  Am.  St.  41   N.   E.  480;   Sweet  v.  Barney,  23 

347  at  seq.  N.  Y.  335 ;  O 'Dougherty  v.  Boston  & 

"Glyn  Mills  Currie  Co.  v.  East  &  W.  R.  Co.   (N.  Y.),  1  Thomp.  &  C. 

West   India   Dock   Co.,  7   App.   Cas.  477;  Lawrence  v.  Minturn,  l7  How. 

591;  First  Nat.  Bank  v.  Ege,  109  N.  (U.  S.)   100,  IS  L.  ed.  58. 

Y.  120,  16  N.  E.  317,  4  Am.  St.  431 ;  "Laughlin     v.     Ganahl,     11     Rob. 

Missouri    Pac.    R.    Co.    v.    Heiden-  (La.)    140;  Forbes  v.  Boston  &c.  R. 

heimer,   82   Tex.   195,' 17   S.  W.  608,  Co.,   133  Mass.  154;  Bank  of  Litch- 

27  Am.  St.  861.  field  v.  Elliott,  83  Minn.  469,  86  N. 

•"First  Nat.  Bank  v.  Mt.  Pleasant  W.    454;    Fry    v.    United    States,    3 

Milling  Co.,  103  Iowa  518,  72  N.  W.  Wall.    (U.    S.)    451,    18   L.    ed.    197. 

689;    Shaw  v.    Railroad   Co.,    101    U.  And  it  is  held  that  the  owner  shipping 

S.  557,  25  L.  ed.  892,  construing  Mis-  cotton   who  accepts  a  bill  of  lading 

souri  and  Pennsylvania  statutes.  designating   the   consignees   as    ship- 

"'Tiedeman  v.   Knox,   S3   Md.  612.  pers   and   owners  is   not   entitled   to 

"Hutchinson   Carriers    (3d  ed.),   §  assert  ownership.    St.  Louis  &  S.  W. 

177-  Elliott  R.  R.    (2d  ed.),  §  1426;  R.  Co.  v.  Gilbreath  (Tex.  Civ.  App.), 

Nebraska   Meal    Mills    v.    St.    Louis,  144  S.  W.   1051. 

S    W    R.  Co.,  64  Ark.  169,  41  S.  W.  '"  People   v.    Midkiff,   71    111.    App. 

810   32  L.  R.  A.  358,  62  Am.  St.  183 ;  141 ;    Peters    v.    Ballistier,    3    Pick. 

Lovell    V.    Neuman,    192    Fed.    753;  (Mass.)  495. 
Cleveland,  C.   C.  &  St.  L.  R.  Co.  v. 
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will  pass  apparent  title,  even  if  the  bill  provides  for  delivery  to 
a  certain  person,  or  his  order."  The  consignor  who  wishes  to 
retain  the  ownership  or  control  of  the  goods  must  give  notice  to 
the  carrier  in  order  to  do  so.**^  And  if  the  goods  are  to  be  de- 
livered to  the  order  of  the  consignor  on  account  of  the  consignee, 
the  carrier  should  not  deliver  with  the  order  of  the  consignor, 
since  this  shows  that  the  shipper  retains  ultimate  power  of  dispo- 
sition, and  the  carrier  should  require  the  production  of  the  bill 
of  lading  indorsed. '^^  As  the  carrier  is  liable  for  delivery  to  the 
wrong  person,  he  has  a  right  to  demand  production  of  the  bill  of 
lading  properly  indorsed,  and  may  refuse  delivery  because  of 
failure  to  present  a  proper  bill  of  lading.""  However,  the  car- 
rier's duty  is  discharged  when  he  delivers  the  goods  to  the  person 
lawfully  entitled  to  them,  without  presentation  of  the  bill  of  lad- 
ing,"^ and  the  demanding  of  the  bill  of  lading  is  merely  precau- 
tionary on  the  part  of  the  carrier."^  The  general  rule  is  that 
when  a  carrier  has  made  a  delivery  to  the  person  entitled  to  the 
goods  without  requiring  the  production  of  the  bill  of  lading,  sub- 
sequent transfer  of  the  bill  will  give  to  the  transferee  neither 
title  to  the  goods,  nor  a  right  of  action  against  the  carrier  for 
delivery  without  surrender  of  the  bill."''  If  it  is  expressly  stipu- 
lated that  the  goods  shall  not  be  delivered  except  upon  surrender 
of  the  bill,  a  carrier  who  delivers  without  surrender  is  liable  to 
any  innocent  person  who  is  injured  by  such  action."*        In  some 

"'Glidden    v.    Lucas,    7    Cal.    26;  §  178;  Elliott  R.  R.   (2d  ed.),  §  1426 

Munroe    v.    Philadelphia    Warehouse  and  note  IT. 

Co.,  75  Fed.  545,  79  Fed.  999;  Allen  "'Anchor    Mill    Co.    v.    Burlington 

V.  WilHams,  12  Pick.   (Mass.)   297.  &c.  R.  Co.,  102  Iowa  262,  71  N.  W. 

'"  Nebraslca  Meal  Mills  v.  St.  Louis  255 ;  Gates  v.  Chicago,  B.  &  Q.  R.  Co., 

S.  W.  R.  Co.,  64  Arlc.  169,  41  S.  W.  42  Nebr.  379,  60  N.  W.  583. 

810,  32  L.  R.  A.  858,  62  Am.  St.  183.  °^  Cliicago  Packing  &  Provision  Co. 

™Benj.  Sales,  ch.  6,  bk.  2;  Elliott  v.  Savannah  &c.  R.  Co.,  103  Ga.  140, 
R.  R.  (2d  ed.),  §  1426  and  cases  29  S.  E.  698,  40  L.  R.  A.  367,  10  Am. 
cited  in  note  11;  Arkansas  Southern  &  Eng.  R.  Cas.  (N.  S.)  391. 
R.  Co.  V.  German  Nat.  Bank,  11  '"Anchor  Mill  Co.  v.  Burlington 
Ark.  482,  92  S.  W.  522,  113  Am.  St.  &c.  R.  Co.,  102  Iowa  262,  71  N.  W. 
160;  Furraan  v.  Union  Pac.  R.  Co.,  255;  Albany  Nat.  Bank  v.  Lack- 
106  N.  Y.  579,  13  N.  E.  587;  Penn-  awanna  Transp.  Co.,  59  App.  Div. 
sylvania  R.  Co.  v.  Stern,  119  Pa.  St.  (N.  Y.)  270,  69  N.  Y.  S.  396,  affd. 
24,  12  Atl.  756,  4  Am.  St.  626;  North  172  N.  Y.  596,  64  N.  E.  1123. 
Pennsylvania  R.  Co.  v.  Commercial  ^  Merchants'  &c.  Bank  v.  Steam- 
Nat.  Bank,  123  U.  S.  727,  31  L.  ed.  boat  Co.,  102  Md.  573,  63  Atl.  108; 
287,  8  Sup.  Ct.  266.  Chesapeake    Steamship    Co.    v.    Mer- 

'"' Hutchinson  on  Carriers  (3d  ed.),  chants'   Bank,   102   Md.   589,   63   Atl. 
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states,  It  is  the  rule  that  where  a  bill  without  such  provision  is 
transferred,  and  the  transferee  has  taken  it  in  regular  course,  and 
the  goods  have  been  delivered  to  the  consignee  without  notice  to 
the  transferee,  and  without  the  carrier  demanding  production 
of  the  bill  of  lading,  the  carrier  is  liable  to  the  innocent  trans- 
feree/' 

§  3165.  Bill  of  lading  with  draft  attached. — Bills  of  lading 
frequently  have  drafts  attached  by  the  shipper,  and  there  is  often 
a  direction  to  notify  the  one  on  whom  the  draft  is  drawn.  Ordi- 
narily, such  person,  though  named  as  consignee,  is  not  entitled 
to  delivery  of  the  property  until  he  pays  the  draft,  and  the  car- 
rier will  be  liable  for  delivery  without  production  of  the  bill  of 
lading,'"  while  a  third  party,  usually  a  bank,  who  purchases  the 
draft,  has  a  right  to  the  goods  as  security  until  the  consignee  ac- 
cepts or  pays,  and  has  a  right  of  action  against  the  carrier  for 
delivery  without  production  of  the  bill.°^  A  consignee  who  has 
.advanced  money,  or  the  purchaser  of  a  draft  as  above,  usually 
has  a  better  title  to  the  goods  than  a  person  who  claims  under  a 
subsequent  agreement  with  an  owner  who  has  retained  something 
of  the  jus  disponendi."*     So  where  there  are  duplicate  bills  in 

113;  Midland  Nat.  Bank  v.  Missouri  774,  58  Atl.  311,  66  L.  R.  A.  595,  103 

Pac.  R.  Co.,  132  Mo.  492,  33  S.  W.  Am.  St.  825. 

521,   53   Am.    St.   505.  °=  Elliott  R.  R.   (2d  ed.),   §   1429a; 

'^  St.  Louis,  I.   M.  &  S.  R.  Co.  V.  American   Nat.   Bank  v.   Henderson, 

Citizens'    Bank    of    Little    Rock,    87  123  Ala.  612,  26  So.  498,  82  Am.  St. 

Ark.  26,  112  S.  W.  154,  128  Am.  St.  147;   Dodge  v.   Meyer,   61   Cat.   405; 

17;   Ratzer  v.  Burlington  R.  Co.,  64  Newhall  v.   Central   Pac.   R.   Co.,  51 

Minn.  245,  66  N.  W.  988,  58  Am.  St.  Cal.  345,  21  Am.   Rep.   713 ;   Denver 

530;  Midland  Nat.  Bank  v.  Missouri  &c.   Bank  v.   Schmidt,   6  Colo.   App. 

Pac.  R.  Co.,   132  Mo,  492,  33   S.  W.  216,    40    Pac.    479;    Merchants'    Ex- 

521,  S3  Am.  St.  505;  Union  Pac.  R.  change    Bank   v.    McGraw,    76    Fed. 

Co.  V.  Johnston,  45  Nebr.  57,  63  N.  930,  22  C.  C.  A.  622,  48  U.  S.  App. 

W    144,  50  Am.  St.  540.  55;    Kansas    City    &c.    Bank    v.    Mt. 

""Elliott  R.  R.   (2d  ed.),  §§  1429a,  Pleasant  Milling  Co.,  103  Iowa  518,  72 

1523,   1530  and  cases  cited;   Walters  N.   W.   689;    Halsey   v.   Warden,   25 

V.  Western  &c.  R.   Co.,  63  Fed.  391,  Kans.     128;     First     Nat.     Bank     v. 

affd.  66  Fed.  862,   14  C.   C.  A.  267;  Crocker,  111  Mass.  163;  Midland  Nat. 

Libby    V.    Ingalls,    124    Mass.    503;  Bank  v.  Missouri  &c.  R.  Co.,  62  Mo. 

North    Pennsylvania   R.   Co.   v.   Nat.  App.   531,   affd.    132   Mo,   492,   33   S. 

Commercial  Bank,  123  U.  S.  727,  31  W.   521,   52   Am.    St.   505;    Dows   v. 

L.  ed.  287,  8  Sup,  Ct.  266.     See  also,  Greene,   24   N.   Y,  638;   Chandler   v. 

St.  Louis  &c,  R.  Co,  V.  Allen  (Okla,),  Belden,  18  Johns,  (N.  Y.)  157,  9  Am. 

120  Pac    1090,  39  L.  R.  A.    (N.  S.)  Dec.  193;  Commercial  Bank  v.  Pfeif- 

309  and  note,  fer,  34  Hun   (N,  Y,)  624,  108  N.  Y. 

"National  Newark  Banking  Co.  v.  242,    15    N.    E.    372;    Schumacher   v. 

Delaware  &c.   R.   Co.,   70   N.   J.   L.  Eby,  24  Pa.  St.  521 ;  Tilden  v.  Minor, 

45  Vt.  196. 
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the  name  of  the  consignor,  and  one  is  sent  with  the  draft,  and  in- 
dorsed, and  the  other,  not  indorsed,  is  sent  to  the  person  who  is  to 
pay  for  the  goods,  the  carrier  is  not  justified  in  dehvering  the 
goods  upon  presentation  of  the  unindorsed  duplicate.""  Nor  does 
a  direction  to  notify  a  certain  person  dispense  with  the  produc- 
tion of  the  bill  of  lading,  for  the  use  of  such  language  shows  that 
the  one  designated  was  not  regarded  as  consignee.'"  When  the 
shipper  draws  a  draft  on  the  purchaser  for  the  purchase-price, 
and  gets  a  bill  of  lading,  indorses  the  draft,  and  assigns  the  bill 
of  lading  to  a  third  person  for  value,  the  third  person  has  title 
to  goods  to  the  amount  advanced,  and  the  consignee  must  pay 
this  amount  in  order  to  get  the  goods,  and  cannot  hold  the  in- 
dorsee liable  on  the  contract  of  sale  for  a  shortage  in  the  ship- 
ment, or  its  inferior  quality.'^  The  carrier's  duty  in  delivery  as 
affected  by  the  bill  of  lading  will  be  further  discussed  under  the 
head  of  delivery. 

°' Hutchinson   Carriers    (3d  ed).   §  Commercial    Nat.    Bank,    123    U     S, 

188;   Elliott  R.  R.    (2d  ed.),  §   1430;  m,  31  L.  ed    287,  8  Sup.  Ct.  266. 

Weyland     v.     Atchison,     T.     &     S.  "  Cosmos  Cotton  Co.  v.  First  Nat. 

F.   R.   Co.,   75   Iowa   573,   39  N.   W.  Bank,    171   Ala.   392,   54   So.   621,   32 

899,  1  L,  R.  A.  650,  9  Am.  St.  504n.  L.  R.  A.  (N.  S.)   1173;  Central  Mer- 

™  Elliott   R.    R.    (2d    ed.),    §    1427;  cantile   Co.   v.    Okla.    State   Bank,  83 

Libby    V.    Ingalls,    124    Mass.    503;  Kans.  504,  112  Pac.  114,  33  L.  R.  A. 

Union    Stockyards    v.    Westcott,    47  (N.   S.l   954;   Mason  v.   Nelson  Cot- 

Nebr.  300,  66  N.  W.  419,  Furman  v.  ton   Co.,   148  N.   Car.  492,  62   S.   E. 

Union  Pac.  R.  Co.,  106  N.  Y.  579,  13  625,   18  L.   R.  A.    (N.   S.)    1221,   128 

N.    E.    587;    National    Bank    v.    At-  Am.     St,    635,    overruling    Finch    v. 

lantic  &  C.  A.  L.  R.  Co.,  25  S.  Car.  Gregg,  126  N.  Car.  176,  35  S.  E.  251, 

216;    North   Pennsylvania   R.   Co.   v.  49  L.  R.  A.  679. 
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Extent  of  carrier's  liability. 

What  is  considered  act  of 
God. 

Carrier's  exposure  to  danger 
— Deviation    from   route. 

Where  accident  would  not 
have  happened  save  for  de- 
lay. 

Burden  of  proof. 

What  may  be  act  of  public 
enemy. 

What  is  meant  by  loss  caused 
by  public  authority. 

Loss  caused  by  act  of  ship- 
per. 

Loss  caused  by  inherent  na- 
ture of  the  goods. 

Statutory  exceptions  to  car- 
rier's  liability. 

Liability  for  delay. 

Special  circumstances  may  in- 
crease duty  not  to  delay. 

Excuses   for   delay. 

Duty  to  delay  under  some 
circumstances. 


§  3170.  Duty  to  carry  for  all. — It  has  been  seen  that  the 
carrier  is  under  a  duty  to  carry  for  all  within  the  scope  of  his 
vocation,  under  reasonable  regulations,  but  that  he  may  fix  the 
time  and  place  for  receiving,  and  may  usually  refuse  to  carry 
if  he  has  no  facilities,  and  for  certain  other  reasons. 

§  3171.  In  general  of  -duties  implied  in  the  carrier's  con- 
tract.— The  carrier  is  liable  as  an  insurer  of  the  goods  carried, 
and  in  addition  must  use  reasonable  care  to  protect  them  from 
damage,  even  if  his  liability  be  limited  by  contract.  Ordinarily, 
he  may  choose  the  route  for  transportation,  unless  it  is  specified 
in  the  contract.     He  is  bound  to  furnish  suitable  and  sufficient 
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accommodations,  and  must  furnish  cars  suitable  for  the  shipment 
of  a  particular  commodity  which  he  carries.  For  animals  and 
certain  perishable  freight,  he  is  under  a  duty  as  to  care  com- 
mensurate with  the  needs  of  the  freight  transported.  He  must 
transport  goods  within  a  reasonable  time,  without  unnecessary 
delay.  In  case  of  disaster  or  delay,  he  must  use  reasonable  care 
to  protect  the  property  of  the  shipper  from  loss.  As  was  said  in 
a  leading  case,  "A  carrier's  duty  is  not  limited  to  the  transporta- 
tion of  goods  delivered  for  carriage.  He  must  exercise  such 
diligence  as  is  required  by  law  to  protect  the  goods  from  destruc- 
tion and  injury  resulting  from  conditions  which,  in  the  exercise 
of  due  care,  may  be  averted  or  counteracted.  He  must  guard  the 
goods  from  destruction  or  injury  by  the  elements ;  from  the 
effects  of  delays;  indeed,  from  every  source  of  injury  which  he 
may  avert,  and  which,  in  the  exercise  of  care  and  ordinary  in- 
telligence, may  be  known  or  anticipated.  Unknown  causes,  or 
those  which  are  inherent  in  the  nature  of  the  goods,  and  cannot 
be,  in  the  exercise  of  diligence,  averted,  will  not  render  the  car- 
rier liable.  The  nature  of  the  goods  must  be  considered  in  de- 
termining the  carrier's  duty.  Some  metals  may  be  transported 
in  open  cars.  Many  articles  of  commerce,  when  transported, 
must  be  protected  from  rain,  sunshine,  and  heat,  and  must  have 
cars  fitted  for  their  safe  transportation.  Live  animals  must  have 
food  and  water  when  the  distance  of  transportation  demands  it. 
Fruit,  and  some  other  perishable  articles,  must  be  carried  with 
expedition  and  protection  from  frost.  So  the  carrier  must  at- 
tend to  the  character  of  the  goods  he  transports.  He  is  informed 
thereof  by  inspection  of  the  freight-bills,  or  by  other  papers  ac- 
companying the  shipment."^  These  duties  will  be  discussed  more 
particularly  in  succeeding  sections. 

§  3172.    Duty  to  furnish  sufficient  accommodations. — The 

carrier  must  provide  facilities  sufficient  to  transport  the  amount 
of  freight  which  may  be  expected  ordinarily  to  be  offered  for 
carriage  over  his  route. ^    He  impliedly  agrees  to  furnish  facili- 

'  Beard  v.  Illinois  Cent.  R.  Co.,  79  '^Hutchinson  Carriers  (3d  ed.),  § 
Iowa  518,  44  N.  W.  800,  7  L.  R.  A.  495;  Elliott  R.  R.  (2d  ed.).  §  1470. 
280,  18  Am.  St.  381.  See  cases  cited  under  note  59,  §  3149. 
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ties  on  a  particular  day  when  request  has  been  made  of  a  duly 
authorized  agent  a  sufficient  time  in  advance ;  if  he  cannot  fulfil 
this  agreement,  it  is  his  duty  to  notify  the  shipper  within  a  rea- 
sonable time,  and  if  in  the  absence  of  notice  the  shipper  relies 
tipon  the  vehicles  for  transportation  as  being  at  the  specified  place 
at  the  specified  time,  the  carrier  is  liable  if  damage  is  occasioned.^ 
The  agreement  of  an  authorized  agent  of  a  railroad  company  to 
furnish  a  car  to  a  shipper  is  a  contract  valid  and  binding  on  both 
parties,  supported  by  consideration  and  mutual,  not  unilateral.* 
The  local  agent  of  a  railroad  company  ordinarily  has,  it  is  held, 
implied  authority  to  contract  to  furnish  cars  sufficient  for  the 
shipper's  goods  on  a  certain  day,  and  if  the  agreement  is  one 
within  the  apparent  scope  of  the  agent's  authority,  it  makes  no 
difference  if  in  fact  he  has  instructions  to  the  contrary,  and  the 
railroad  company  is  liable  for  failure  to  furnish  the  cars,  in  ac- 
cordance with  well-known  principles  of  agency.°  Though  under 
an  extraordinary  press  of  business  the  carrier  may  refuse  to  ac- 
cept goods,  yet  if  he  accepts  them  under  such  circumstances  that 
he  cannot  transport  them  within  the  time  usual  in  the  conduct  of 
his  business,  and  does  not  inform  the  shipper  of  the  necessity  of 
delay,  he  is  liable.® 

Central  of  Ga.  R.  Co.  v.  Sigma  Lum-  Co.,   189  N.  Y.  93,  81  N.  E.  766,  13 

ber  Co.,  170  Ala.  627,  54  So.  20S,  Ann.  L.  R.  A.  (N.  S.)  164n,  12  Am.  &  Eng. 

Cas.  1912D.  965.  Ann.  Cas.  883,  121  Am.  St.  848. 

'Illinois  Cent.  R.  Co.  v.  Bundy,  97  'Baltimore  &c.  R.  Co.  v.  Tison, 
111.  App.  202;  Gulf  &c.  R.  Co.  v.  116  III.  App.  48,  38  N.  E.  186;  Pitts- 
House,  40  Tex.  Civ.  App.  105,  88  S.  burg,  C.  C.  &  St.  L.  R.  Co.  v.  Racer, 
W.  1110;  Nichols  v.  Oregon  Short  10  Ind.  App.  503,  37  N.  E.  280;  Wood 
Line  R.  Co.,  24  Utah  83,  66  Pac.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  68 
768,  91  Am.  St.  778 ;  Ayres  v.  Chi-  Iowa  491,  27  N.  W.  473,  56  Am.  Rep. 
cago  &  N.  W.  R.  Co.,  71  Wis.  372,  861;  Harrison  v.  Missouri  Pac.  R. 
37  N.  W.  432,  5  Am.  St.  226.  But  Co.,  74  Mo.  364,  41  Am.  Rep.  318; 
the  carrier  is  not  liable  for  loss  Fremont  &c.  R.  Co.  v.  Waters,  50 
caused  by  oranges  freezing  on  the  Nebr.  592,  70  N.  W.  225 ;  McCarty 
trees,  because  of  failure  to  transport  v.  Gulf  &c.  R.  Co.,  79  Tex.  33,  15  S. 
for    hire    and    deliver    in    reasonable  W.   164. 

time  boxes  for  shipping  the  oranges,  "Elliott   R.    R.    (2d   ed.),    §    1471; 

there   being   no   contract   as   to   time  St.  Louis  &  S.  W.  R.  Co.  v.  Mitchell 

and    the     carrier    not    knowing    the  (Ark.),   142  S.  W.  168,  37  L.  R.  A. 

oranges  would  be  left  on  the  trees.  (N.  S.)  546;  Palmer  v.  Atchison  &c. 

Williams  V.  Atlantic  Coast  L.  R.  Co.,  R.    Co.,    101    Cal.    187,   35    Pac.   630; 

56  Fla.  735,  48  So.  209,  24  L.  R.  A.  Pittsburg.  C.   C.   &  St.  L.  R.   Co.  v. 

(N.  S.)    134n;  131  Am.  St.  179.    See  Racer,  5  Ind.  App.  209,  31  N.  E.  853; 

Di   Giorgio    Importing     &c.    Co.    v.  Daoust  v.  Chicago  R.  I.  &  P.  R.  Co., 

Pennsylvania  R.  Co.,  104  Md.  693,  65  149  Iowa  650;   Ayres   v.    Chicago  & 

Atl.  425,  8  L.  R.  A.  (N.  S.)   108n.  N.  W.  R.  Co.,  71  Wis.  372,  37  N.  W. 

'Clark  V.   Ulster   &   Delaware   R.  432,  5  Am.  St.  226. 
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§  3173.    Duty  to  furnish  suitable  accommodations. — The 

carrier's  means  of  transportation  must  be  safe  and  suitable,  and 
defect  in  his  vehicle  is  not  an  excuse  for  damage  to  the  goods/ 
For  instance,  the  owner  of  a  vessel  who  holds  himself  out  to  be 
a  common  carrier  engages  in  the  contract  implied  by  law  that  the 
vessel  is  seaworthy  and  fit  for  the  voyage.^  A  shipper,  however, 
may  assent  to  the  use  of  a  defective  vehicle,®  while  in  certain 
jurisdictions  if  the  shipper  selects  a  car,  the  railroad  company 
is  not  liable  for  loss  caused  by  a  defect  in  such  car."  It  is  gen- 
erally no  excuse  to  the  carrier  that  the  vehicles  belonged  to  an- 
other, as  to  a  refrigerator  car  company,^^  and  even  a  stipulation 
in  the  bill  of  lading  that  the  shipper  has  accepted  the  car  and 
found  it  suitable  and  sufficient  has  been  held  not  to  free  the  car- 
rier from  the  duty  to  use  suitable  vehicles/^  An  initial  carrier 
is  liable  for  defective  cars,  when  the  damage  did  not  occur  until 
the  car  was  on  the  connecting  carrier's  line,^^  and  the  connecting 


'Hutchinson  Carriers  (3d  ed.), 
§  497;  Elliott  R.  R.  (2d  ed.),  §  1472; 
Illinois  Cent.  R.  Co.  v.  Hall,  58 
111.  409;  Hawkins  v.  Great  West- 
ern R.  Co.,  17  Mich.  58,  18  Mich. 
427 ;  Alabama  &c.  R.  Co.  v.  Searles, 
71  Miss.  744,  16  So.  255 ;  Sloane  v.  St. 
Louis  &c.  R.  Co.,  58  Mo.  220;  Og- 
densburg  &c.  R.  Co.  v.  Pratt,  22  Wall. 
(U.  S.)  123,  22  L.  ed.  827;  cases  cited 
in  note  8,  post.  A  carrier  is  liable 
for  the  loss  by  leakage  of  flax,  where 
the  inside  doors  of  the  car  were  not 
properly  fastened  by  the  shipper,  and 
the  carrier's  agent,  knowing  this, 
closed  the  outside  door,  and  sealed 
the  car.  Duncan  v.  Great  Northern 
R.  Co.,  17  N.  Dak.  610,  118  N.  W. 
826,  19  L.  R.  A.  (N.  S.)  952  and 
note.  A  railroad  company  is  liable 
for  the  rusting  of  metal  caused  by 
the  car  having  previously  been  loaded 
with  soda  ash.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Louisville  Tin  &  Stove 
Co.,  33  Ky.  L.  924,  111  S.  W.  358,  17 
L.  R.  A.  (N.  S.)  1034  and  note. 

'Lyon  V.  Mells,  5  East  428;  Sharp 
V.  Grey,  9  Bing.  457;  Camden  &c. 
Transp.  Co.  v.  Burke,  13  Wend.  (N. 
Y.)  611;  Propeller  Niagara  v.  Cordes, 
21  How.  (U.  S.)  7,  16  L.  ed.  41; 
The  Northern  Belle,  9  Wall.  (U.  S.) 
526. 

"  Coupland   v.   Housatonic    R.    Co., 


61  Conn.  531,  23  Atl.  870,  15  L.  R.  A. 
534;  Hoosier  Stone  Co.  v.  Louisville 
&c.  R.  Co.,  131  Ind.  575,  31  N.  E. 
365;  Potts  v.  Wabash,  St.  L.  &  P.  R. 
Co.,  17  Mo.  App.  394. 

'"Carr  v.  Schafer,  15  Colo.  48,  24 
Pac.  873 ;  Frohlich  v.  Pennsylvania 
R.  Co.,  138  Mich.  116,  101  N.  W. 
223,  110  Am.  St.  310,  4  Am.  &  Eng. 
Ann.  Cas.  1140;  Harris  v.  Northern 
Ind.  R.  Co.,  20  N.  Y.  232 ;  contra,  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  v.  Fair- 
banks, 90  Fed.  467,  33  C.  C.  A.  611; 
Louisville  &c.  R.  Co.  v.  Dies,  91  Tenn. 
177,  18  S.  W.  266,  30  Am.  St.  871. 

"  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Fairbanks,  90  Fed.  467,  33  C.  C.  A. 
611;  Mathis  v.  Southern  R.  Co.,  65  S. 
Car.  271,  43  S.  E.  684,  61  L.  R.  A. 
824;  Louisville  &  N.  R.  Co.  v.  Dies, 
91  Tenn.  177,  18  S.  W.  266,  30  Am. 
St.  871;  New  York,  Philadelphia  &c. 
R.  Co.  V.  Cromwell,  98  Va.  227,  35 
S.  E.  444,  49  L.  R.  A.  462,  81  Am. 
St.  722. 

^'  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
v.  Fairbanks,  90  Fed.  467,  33  C. 
C.  A.  611.  It  is  held  that  the  carrier 
cannot  devolve  upon  the  shipper  the 
duty  of  inspecting  the  car  furnished. 
Blatcher  v.  Philadelphia,  Baltimore 
&c.  R.  Co.,  31  App.  (D.  C.)  385,  16  L. 
R.  A.   (N.  S.)  991. 

''St.   Louis,  I.   M.   &   S.   R.   Co.   v. 
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carrier  is  also  liable."  If  proper  care  of  the  goods  demands,  the 
carrier  must  inspect  his  vehicles  while  in  transit.^°  Although  a 
bill  of  lading  may  provide  that  goods  are  carried  at  the  owner's 
risk  of  fire,  yet  the  carrier  must  use  appliances  which  are  rea- 
sonably safe  against  fire.^^ 

§  3174.  Duty  to  furnish  cars  suitable  to  particular  classes 
of  freight. — The  carrier  must  furnish  vehicles  and  accommo- 
dations suitable  for  particular  classes  of  freight  which  he  under- 
takes to  carry,  according  to  the  needs  of  the  freight,  especially 
where  he  carries  animals  or  perishable  freight.^'  So,  it  is  held,  the 
carrier  must  provide  a  refrigerator  car  for  butter  in  hot  weather,^* 
or  perishable  fruit  in  winter,^®  or,  in  any  instance,  cars  specially 
adapted  to  the  transportation  of  perishable  fruit,^"  must  ice  re- 
frigerator cars  properly  during  transportation,^^  must  furnish  a 
ventilated  car  for  dried  apples,^^  and  a  carrier  of  milk  must  pro- 


Marshall  (Ark.),  86  S.  W.  802; 
Bloomington  &c.  R.  Co.  v.  Strain,  81 
111.  504;  Alabama  &c.  R.  Co.  v. 
Searles,  71  Miss.  744,  16  So.  2SS; 
Texas  Cent.  R.  Co.  v.  O'Loughlin 
(Tex.  Civ.  App.),  84  S.  W.  1104; 
Ogdensburg  &c.  R.  Co.  v.  Pratt,  89 
U.  S.  123,  22  L.  ed.  827. 

"Shea  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  66  Minn.  102,  68  N.  W.  608; 
Wallingford  v.  Columbia  &c.  R.  Co., 
26  S.  Car.  258,  2  S.  E.  19. 

"Ruppel  V.  Allegheny  Valley  R. 
Co.,  167  Pa.  St.  166,  31  Atl.  478,  46 
Am.  St.  666. 

"  Levering  v.  Union  Transp.  &  Ins. 
Co.,  42  Mo.  88,  97  Am.  Dec.  320; 
New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  (U.  S.)  344,  12 
L.  ed.  465. 

"  See  cases  following,  and_  for  a 
general  list  of  cases  thus  holding,  see 
note  15  Am.  &  Eng.  Ann.  Cas.  144. 

"Beard  v.  Illinois  Cent.  R.  Co., 
79  Iowa  518,  44  N.  W.  800,  7  L.  R. 
A.  280,  18  Am.  St.  381. 

"  Merchants'  Dispatch  &  Transp. 
Co.  V.  Cornforth,  3  Colo.  280.  But 
a  carrier  is  not  negligent  who  follows 
a  well-known  custom  not  to  change 
ventilators  on  cars  in  which  fruit 
is  shipped  unless  shipper  so  instructs, 
though  it  causes  the  freezing  of  the 
fruit.    Schwartz  v.   Erie  R.   Co.,   128 


Ky.  22,  106  S.  W.  188,  15  L.  R.  A. 
(N.  S.)  801  and  note. 

"■St.  Louis,  I.  M.  &  S.  R.  Co.  V. 
Renfroe,  82  Ark.  143,  100  S.  W.  889, 
10  L.  R.  A.  (N.  S.)  317n,  118  Am.  St. 
58. 

''St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Renfroe,  82  Ark.  143,  100  S.  W.  889, 
10  L.  R.  A.  (N.  S.)  317,  118  Am.  St. 
58;  Taft  Co.  v.  American  Exp.  Co., 
133  Iowa  522,  110  N.  W.  897,  10  L.  R. 
A.  (N.  S.)  614,  119  Am.  St.  642.  A 
carrier  who  contracts  to  ice  cars  for 
tomatoes  is  not  excused  for  failure 
by  a  rule  of  the  company  not  to  iee 
unless  600  pounds  of  ice  can  be  put  in 
the  car  tank.  Orem  Fruit  &  Produce 
Co.  V.  Northern  Cent.  R.  Co.,  106  Md. 
1,  66  Atl.  436,  124  Am.  St.  462.  The 
carrier  must  ice  fruit  if  needed,  al- 
though the  shipper  knew  it  was  not 
properly  iced  before  shipping,  but 
had  no  opportunity  to  remedy  this 
and  thought  the  shipment  would 
complete  the  journey  safely.  John- 
son V.  Toledo  &c.  R.  Co.,  133  Mich. 
596,  95  N.  W.  724,  103  Am.  St.  464. 

=  F.  D.  Forrester  v.  Southern  R. 
Co.,  147  N.  Car.  553,  15  Am.  &  Eng. 
Ann.  Cas.  143  and  note,  61  S.  E.  524, 
18  L._  R.  A.  _(N.  S.)  508,  and  note. 
In  this  case'  it  was  held  that  it  v^as 
immaterial  that  the  shipper  knew  the 
character  of  car  to  be  used. 
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vide  reasonable  facilities,  including  proper  cars,  and,  it  seems,  a 
caretaker  during  transportation.^^  Certain  goods  must  not  be 
carried  on  open  cars,  as  cotton  through  a  district  where  fires  are 
raging,^*  or  oil,  exposing  it  to  the  sun  and  destroying  it.^'^ 

§  3175.  Duty  to  show  no  preference. — The  common  car- 
rier, as  a  general  rule,  must  give  no  preferences,  show  no  favors, 
or  make  no  discriminations  in  favor  of  one  who  offers  goods  to 
ship  over  another  who  offers.  Where  the  conditions  and  circum- 
stances are  the  same,  the  carrier  cannot  send  one's  goods  sooner 
than  another's,  cannot  accept  one's  and  refuse  another's  without 
good  reason,  nor  give  to  one  better  accommodations  than  to  an- 
other.^" Sometimes,  however,  a  difference  in  the  situation  as  to 
the  carrier  justifies  a  difference  in  treatment,  so  a  railroad  com- 
pany may  furnish  cars  under  one  rule  to  those  who  load  on  their 
own  tracks  from  a  tipple,  and  under  another  to  those  who  load  on 
the  company's  tracks  from  a  wagon.^^  Some  cases  hold  that  a 
railroad  is  not  compelled  to  give  to  one  express  company  equal 
facilities  and  accommodations  with  those  furnished  to  another,^^ 
but  many  authorities  hold  that  a  railroad  company  cannot  dis- 
criminate between  express  companies""  on  the  ground  that,  being 
common  carriers,  they  owe  an  equal  duty  to  each  citizen.  The 
United  States  Supreme  Court  has  held  that,  as  to  interstate 
commerce,  railroads  are  not  obliged  to  furnish  to  all  independent 
express  companies  equal  facilities,  since  neither  by  usage  nor  com- 
mon law  are  they  required  to  do  so,  nor  to  do  more  than  to  fur- 
nish to  the  general  public  reasonable  express  accommodations.^" 

''  Baker  v.  Boston  &  M.  R.  Co.,  74  ^  Choctaw  &c.  R.  Co.  v.   State,  73 

N.  H.   100,  65  Atl.  386,   124  Am.   St.  Ark.  373,  84  S.  W.  502,  92  S.  W.  26. 

937,  12  Am.  &  Eng,  Ann.  Cas.  1072.  "*  Pfister  v.  Central  Pac.  R.  Co.,  70 

'''Insurance  Co.  of  North  America  Cal.   169,   11   Pac.   686,   59  Am.   Rep. 

V    St.   Louis,   I.   M.   &   S.  R.   Co.,  3  404;  Louisville  N.  A.  &  C.  R.  Co.  v. 

McCrary  (U.  S.)  233.  Keefer,  146  Ind.  21,  44  N.  E.  796,  38 

^  Grand  Trunk  R.  Co.  v.  Fitzger-  L.  R.  A.  93,  58  Am.  St.  348;  Express 

aid   (Can.),  5  Can.  Sup.  Ct.  204.  Cases,   117  U.  S.  1,  29  L.  ed.  791,  6 

^"EUiott   R.  R.    (2d  ed.),    §§    1467,  Sup.  Ct.  542. 

1468    and    cases    cited ;    Hutchinson  ™  New  England  Exp.  Co.  v.  Maine 

Carriers    (3d    ed,),    §    512;    Fish    v-  Cent.   R.   Co.,   57   Maine   188,   2   Am. 

Chapman,  2  Ga.  349,  46  Am.  Dec.  393 ;  Rep.  31 ;  McDuf^ee  v.  Portland  &  R. 

New    England    Exp,    Co.    v.    Maine  R,  Co.,  52  N.  H.  430,  13  Am.  Rep.  72; 

Cent.   R.   Co..   57   Maine   188.  2   Am.  Sanford  v.  Railroad  Co.,  24  Pa.  St. 

Rep    31;    Hillsdale    Co.   v.    Pennsyl-  378,  64  Am.  Dec.  667. 

vania  R.  Co.,  229  Pa.  St.  61,  78  Atl-  ™  Express  Cases,  117  U,  S.  1,  29  L. 

28,  140  Am.  St.  700.  ed.  491,  6  Sup.  Ct.  542,  628. 
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One  express  company  may  use  the  facilities  of  another  express 
company  only  on  the  same  terms  as  the  general  public,  and  not  in 
such  a  way  as  to  interfere  with  the  other  company's  business/^ 
A  carrier  may  not  discriminate  between  preceding  connecting 
carriers,  but  must  carry  for  them  on  the  same  terms  as  the  gen- 
eral public.^^  However,  as  to  succeeding  connecting  carriers,  the 
first  carrier  may  select  whatever  ones  he  wishes  in  the  absence  of 
contract.^'  All  shippers  of  the  same  kind  of  goods  applying  for 
cars  at  the  same  time  at  the  same  station  have  equal  rights,  and 
the  carrier  has  no  right  to  favor  one/*  There  is  some  conflict 
in  the  cases  as  to  whether  a  railroad  carrier  is  obliged  to  transport 
the  cars  of  other  railroad  companies,  the  better  view  being  that 
it  must,^®  but  some  cases  hold  that  the  railroad  company  can 
compel  a  transfer  of  the  goods  into  its  own  cars  before  carry- 
ing them.^°  Discrimination  in  rates  will  be  treated  under  the 
head  of  compensation.  Under  the  common  law,  the  carrier 
might  to  a  certain  degree  discriminate  in  rates,  that  is,  he  might 
in  each  case  charge  a  reasonable  compensation  depending  upon 
the  particular  circumstances,  and  this  does  not  imply  absolute  uni- 
formity of  rates,  but,  instead,  that  there  shall  be  no  unjust  dis- 


"  Hutchinson     Carriers     (3d    ed.),  Co.  v.   Cook  Brewing  Co.,  172  Fed. 

§    518,    citing    Johnson   v.    Dominion  117,  96  C.  C.  A.  322. 

Exp.  Co.,  28  Ont.  203.  ""See  Elliott  R.  R.  (2d  ed.),  §  1395, 

*^  Hutchinson     Carriers     (3d     ed.),  approving   the   rule   as   a   reasonable 

§  519;  Elliott  R.  R.  (2d.  ed.),  §  1394;  one  which  would  promote  the  inter- 

Hedding  v.  Gallagher,  72  N.  H.  377,  ests    of    commerce.      Peoria    &c.    R. 

57  Atl.   225,   64  L.   R.   A.   811.     See  Co.   v.   Chicago,  R.   I.  &  P.   R.   Co., 

§§  3280-3286,  post.  109  111.  135,  50  Am.  Rep.  605,  18  Am. 

^  St    Louis  Drayage  Co.  v.  Louis-  &  Eng.  R.  Cas.  506 ;   Burlington  &c. 

viUe  &c    R.   Co.,  65  Fed.  39;   Atchi-  R.   Co.  v.  Dey,  82  Iowa  312,  48   N. 

son  &c.  R-  Co.  V.  Denver  &c.  R.  Co.,  W.  98,  12  L.  R.  A.  436n,  31  Am.  St. 

110  U.  S.  667,  28  L.  ed.  291,  4  Sup.  477,  45  Am.  &  Eng.  R.  Cas.  391 ;  New 

Ci   185.  England  Exp.  Co.  v.  Maine  Cent.  R. 

'^  Great  Western  R.  Co-  v.  Burns,  Co.,  57  Maine  188,  2  Am.  Rep.  31. 

60   111    284;    Messenger   v.    Pennsyl-  "Little    Rock    &c.    R.    Co.    v.    St. 

vania  R    Co.    7  Vroom   (N.  J.)   407,  Louis  &c.  R.  Co.,  59  Fed.  400,  affd. 

13  Am   Rep.  457;  Nicholas  v.  Oregon  63  Fed.  775,  11  C.   C.  A.  417,  26  L. 

Short  Line   R.   Co.,  24  Utah  83,  66  R.  A.  192;  Oregon  Short  Line  &c.  R. 

Pac.  768,  91  Am.  St.  778.     A  carrier  Co.  v.  Northern  &c.  R.  Co.,  51  Fed. 

may  not  refuse  to  carry  liquors  into  465,  61  Fed-  158. 

a  state  where  statute  has  made  such  "Elliott   R.   R.    (2d.   ed.),   §    1467, 

an   act   unlawful.     Louisville  &c.   R.  and  cases  cited;  Hutchinson  Carriers 

(3d  ed.),  §  521,  and  cases  cited. 
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§  3176.  Duty  as  to  manner  of  carriage. — Especially  in  case 
of  carriage  by  sea,  the  safety  of  the  goods  depends  upon  the  man- 
ner of  stowage,  and  the  carrier  must  use  reasonable  care,  or 
show  a  compliance  with  established  usage  in  the  manner  of  stow- 
age.^^  As  was  said  in  a  preceding  section,  a  clean  bill  of  lading 
entitles  the  shipper  to  stowage  under  deck,  and  goods  stowed  on 
deck  without  consent  of  the  shipper,  though  lost  by  perils  of  the 
sea,  are  not  considered  as  lost  by  the  act  of  God,  nor  as  lost  by 
the  perils  of  sea  which  excuse  the  carrier,  unless  it  can  be  clearly 
shown  that  the  manner  of  stowage  did  not  affect  the  loss.^*  In 
the  absence  of  contract,  the  law  implies  that  the  goods  shall  be 
stowed  below  deck,  as  much  as  if  such  condition  were  expressly 
stated.*"  However,  an  established  usage  may  permit  the  carrier 
to  stow  the  goods  on  deck,  or  even  make  it  his  duty  so  to  do." 
Or  if  it  is  necessary  to  the  safety  of  a  certain  kind  of  goods  that 
they  should  be  carried  on  deck,  the  shipowners  are  liable  if  they 
are  damaged  by  being  stowed  below,  as  in  the  case  of  nuts  shipped 
from  San  Francisco  to  New  York.*"  If  the  shipper's  goods  are 
damaged  by  other  goods  stored  in  the  hold  of  the  ship,  the  car- 
rier is  generally  liable,  as  where  flour  is  damaged  by  kerosene,*^ 
or  goods  are  damaged  by  other  goods  received  in  bad  condition.** 
The  rule  that  goods  must  be  stowed  under  deck  applies  only  to 
sailing  vessels  upon  the  seas  and  great  lakes,  and  not  to  steam 
vessels,  or  vessels  upon  inland  waters,*^  which  are  subject  to  the 
general  rules  applicable  to  land  carriers,  with  the  one  exception 
that  as  fires  are  peculiarly  liable  to  occur  on  inland  steamboats, 

=»  Hills  V.  Mackill,  36  Fed.  702 ;  The  60    (live    animals);    Tower    Co.    v. 

Thomas  Melville,  31  Fed.  486;  Baxter  Southern  Pac.  R.  Co.,  184  Mass.  472, 

V.   Leland,    1    Blatchf.    (U.    S.)    526,  69  N.  E.  348  (oils). 

Fed.  Cas.  No.  1125.  ■^The  Star  of  Hope,  17  Wall.  (U. 

»The  Delaware,  14  Wall.   (TT.  S.)":-S.)  651,  21  L.  ed.  719. 
579,  20  L.   ed.  779;   The   Rebecca,   l'-     '^The  Thames,  61  Fed.  1014,  10  C. 

Ware  (U-  S.)    (188)   187,  Fed.  Cas.  C.  A.  232,  8  U-  S.  App.  580. 

No.  11619.  "The     Gloaming,     46     Fed.     671; 

"The   New   Orleans,   26   Fed.    44;  Brousseau   v.    Ship    Hudson,   11    La. 

Crooks   V.    The   Fanny    Skolfield,   65  Ann.    427;    Cranwell   v.    Ship   Fanily 

Fed.  814;  Creery  v.  Holly,  14  Wend.  Fosdick,   IS  La.    Ann.    436,    77    Am. 

(N.  Y.)  26;  The  Delaware,  14  Wall  Dec.  190;  The  Bark  Col.  Ledyard,  1 

(U.  S.)  579,  20  L.  ed.  779.  Sprague's  Dec.   (U.  S.)   530. 

"'Milward   v.    Hilbert,   Ad.    &   El.  '^Gillett  v.  Ellis,  11  111.  579;  Harris 

(N.  S.)  120  (live  animals)  ;  Da  Costa  v.  Moody,  30  N.  Y.  266,  86  Am.  Dec 

V.    Edmunds,   4    Camp.    141    (oils) ;  375. 
Brown  v.  Cornwell,  !  Root  (Conn.) 
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their  freight  must  be  loaded  so  as  to  avoid  danger  from  such  a 
source  if  possible,  and  if  the  goods  are  negligently  exposed  to 
fire,  the  carrier  loses  the  benefit  of  the  bill  of  lading  exemption 
of  liability  for  loss  by  fire.*"  A  railroad  carrier  is  likewise  liable 
for  loss  occasioned  by  its  failure  to  properly  stow  goods.*' 

§3177.  Duty  to  obey  shipper's  directions. — The  implied 
condition  in  contracts  of  carriage  is  that  the  goods  will  be  con- 
veyed and  stowed  in  the  manner  customary  in  their  business, 
which  may  be  proved  as  a  usage,*'  but  if  the  goods  are  accepted 
to  be  carried  according  to  particular  directions  of  the  shipper, 
the  general  rule  is  that  these  directions  control  over  established 
usage,  and  the  carrier  is  liable  as  an  insurer  for  loss  caused  by 
failure  to  follow  the  dii'ections,  and  loses  the  benefit  of  any 
contract  limitations  of  liability.*®  So  if  a  case  is  marked  "Glass. 
With  care.  This  side  up,"  this  is  a  sufficient  notice  to  the  carrier 
of  the  manner  in  which  the  case  can  be  carried  safely,^"'  or  if 
crates  of  roofing  are  marked  "Lay  flat."°^  Where  a  horse  was 
carried  in  an  open  car,  when  the  owner  had  directed  him  to  be  car- 
ried in  a  closed  car,  the  company  was  charged  with  damages  occa- 
sioned by  cold  weather  and  exposure.^^  Where  goods  were  to 
be  forwarded  from  the  carrier's  destination  by  a  certain  line  of 
boats,  whose  agent  refused  to  receive  them,  and  the  carrier  sent 
them  by  a  barge,  from  which  they  were  lost,  the  original  carrier 
was  held  liable  for  failure  to  obey  directions,  the  court  holding 
that  upon  the  agent's  refusal  the  carrier  should  have  notified  the 
shipper  for  further  instructions,  or  placed  the  goods  in  a  ware- 

"The  New  Jersey  Steam  Nav.  Co.  Am.  St.  569;  Johnson  v.  New  York 

V.  Merchants'  Bank,  6  How.  (U.  S.)  Cent-  R.  Co.,  33  N.  Y.  610,  88  Am. 

344  12  L  ed  46S.  Dec.  416;  United  States  Exp.  Co.  v. 

"Hutchinson    Carriers     (3d    ed.),  Kountz,  8  Wall.   (U.  S.)  342,  19  L. 

§  610.  ed.  457. 

"  Northern  Pac.  R.  Co.  V.  Kempton,  ""Hastmgs     v.     Pepper,    11     Pick. 

138  Fed.  992,  71  C.  C.  A.  246;  Milny  (Mass.)  41. 

V.   Chicago,   M.  &  St.  L.   P.  R.   Co.,  "  Colbath  v.  Bangor  &c.  R.  Co.,  105 

98  Iowa  188,  67  N.  W.  276;  Shelton  Maine  379,  74  Atl.  918,  134  Am.  St. 

V.  Merchants'  Despatch  Transp.  Co.,  569. 

59  N.  Y.  58,  48  How.  Pr.   (N.  Y.)  ""  Sager  v.  Portsmouth  &c.  R.  Co., 

257.  31  Maine  228,  SO  Am.  Dec.  659.    See, 

"Elliott  R.  R.    (2d  ed.),  §   1490;  however,  and  compare  Colsch  v.  Chi- 

Streeter  v.  Horlock,  1  Bing.  34;  Mer-  cago,  M.  &  St.  P.  R.  Co.,  149  Iowa 

chants'  Despatch  Transp.  Co.  v.  Kahn,  176,  127  N.  W.  198,  34  L.  R.  A.  (N. 

76  111.  520;  Colbath  v.  Bangor  &c.  R-  S.)  1013n,  Ann.  Cas.  1912C,  915  and 

Co.,  105  Maine  379,  74  Atl.  918,  134  note. 
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house/^  Yet  if  emergency  requires  for  the  safety  of  the  goods, 
the  carrier  may  disregard  instructions."^  And  if  injury  occurs 
because  the  shipper's  directions  were  followed,  the  carrier  is  not 
chargeable  with  the  loss. 

§  3178.  Carrier  must  choose  safest  route  where  more  than 
one. — The  carrier  must  generally  transport  by  the  usual  di- 
rect route. '^'^  He  may  ordinarily  choose  the  route  where  there 
are  more  than  one,  if  both  are  equally  safe.'"'  When  a  carrier 
knowingly  chooses  a  dangerous  route,  instead  of  a  safe  one, 
he  is  liable  for  injury  to  the  goods  caused  by  such  known  danger, 
as  where  gold  dust  taken  by  a  quicker  route  through  Missouri, 
known  to  be  dangerous,  which  might  have  been  carried  by  a 
slower,  safe  route  through  Iowa,  was  lost  by  robbery,'*'  or  again, 
where  the  usual  route  was  obstructed  temporarily,  and  the  car- 
rier, without  notifying  the  shipper,  sent  oranges  over  a  road 
where  at  that  season  frosts  were  likely  to  occur,  and  the  oranges 
were  damaged  by  frost."  If  the  carrier's  option  as  to  choice 
of  routes  is  not  exercised  in  the  interest  of  the  shipper,  but  to  his 
disadvantage,  it  may  be  regarded  as  a  breach  of  the  contract."" 
If  there  is  tempestuous  weather,  or  if  there  are  unusual  dangers 

■^Johnson   v.   New   York   Cent.   R.  v.  Ashton,  51  N.  Y.  280;  Hinckley  v. 

Co.,  33  N.  Y.  610,  88  Am.  Dec.  416.  N.  Y  Cent.  &c.  R.  Co.,  56  N.  Y.  429 ; 

"  Alabama  &c.   R.   Co.   v.   Thomas,  Empire   Transp.    Co.    v.   Wallace,   68 

89  Ala.  294,  7  So.  762,  18  Am.  St.  119;  Pa.  St.  302,  8  Am.  Rep.  178;  Post  v. 

Empire  State  Cattle  Co.  v.  Atchison  Southern  R.  Co-,  103  Tenn.  184,  52  S. 

R.   Co.,    129  Fed.   480,   135  Fed.   135,  W.  301,  55  L.  R.  A.  481.  Where  there 

affd.   147  Fed.  457,   11   C.  C.  A.  601,  -  are  two  routes  the  carrier  is  not  lia- 

and   210   U.    S.    1,    5    L.    ed.   931,    28  ble  for  injury  caused  by  following  its 

Sup.  Ct.  607 ;  Regan  v.  Grand  Trunk  usual  and  customary  route,  although 

R.  Co.,  61  N.  H.  579;  Johnson  v.  New  the  injury  might  have  been  prevented 

York  Cent.  R.  Co.,  33  N.  Y.  610,  88  by  following  a  shorter  route.     H.  S- 

Am.  Dec.  416.  Emerson  Co.  v.  Reunis,  65  Wash.  513, 

■^Denver  &c.  R.  Co.  v.  DeWitt,   1  118   Pac.   631,  Zl  L.   R.   A.    (N.   S.) 

Colo.    App.   419,    29    Pac.   524 ;    Mer-  222  and  note. 

chants'     Despatch     Transp.     Co.     v.  "United     States     Express     Co.     v. 

Kahn,  li>  111.  520;  Powers  v.  Daven-  Kountze,  8  Wall.   (U.  S.)  342,  19  L. 

port,   7   Blackf.    (Ind.)    497,  43  Am.  ed.  457. 

Dec.  100;  United  States  Exp.  Co.  v.  ''Pierce  v.   Southern   Pac.   R.   Co., 

Kountze,  8  Wall.   (U.  S.)  342,  19  L.  120  Cal.  156,  52  Pac.  302,  47  Pac.  874, 

ed.  457.  40  L.  R.  A.  350. 

"^  Simkins    V.    Norwich    &    N.    L.  »» Stewart  v.    Comer,    100   Ga.    754, 

Steamboat    Co.,     11     Cush.     (Mass.)  28  S.  E.  461,  62  Am.  St.  353 ;  Blitz  v. 

102;  Glover  v.  Cape  G.  &c.  R.  Co.,  95  Union   Steamboat  Co.,  51  Mich.  558 

Mo.  App.  369,  69  S.  W.  599;  White  17  N.  W.  55. 
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attending  the  usual  route,  it  may  become  the  duty  of  the  carrier 
to  deviate  therefrom."" 

§  3179.  Special  duties  arising  under  special  contract — Ef- 
fect of  deviation  from  contract. — A  carrier  who  has  made  a 
contract  to  carry  in  a  particular  manner  or  at  or  within  a  certain 
time,  is  usually  held  strictly  to  its  terms,  and  any  deviation  there- 
from will  deprive  him  of  the  benefit  of  contract  limitations  of 
liability."^  Where  goods  to  be  shipped  by  a  particular  vessel 
were  sent  on  another  of  the  same  line,  which  was  lost,  the  carrier 
had  to  answer."^  An  express  stipulation  of  this  kind  may  not 
be  varied  by  usage  or  custom."''  A  carrier  who  contracts  to  carry 
by  land  is  liable  for  loss  if  he  carries  by  water.  If  he  contracts 
to  carry  on  a  steam  vessel  and  carries  by  a  sailing  vessel,  or  if 
he  contracts  to  carry  by  "all  rail"  and  for  a  portion  of  the  dis- 
tance ships  by  steamboat,  he  has  so  failed  to  comply  with  the  con- 
tract as  to  lose  the  benefit  of  a  clause  exempting  him  from  lia- 
bility for  loss  by  fire,  when  the  goods  were  burned  in  his  depot."* 
One  who  contracted  to  carry  by  all  rail  from  Cincinnati  to  New 
York,  and  who  put  the  goods  on  a  steamer  at  Baltimore,  was 
liable  for  the  loss  occasioned  by  the  wrecking  of  the  steamer."" 
Where  there  was  a  contract  to  ship  without  change  of  cars,  and  a 
change  of  cars  caused  injury,  the  carrier  was  held  liable.""  In- 
stances of  this  kind  might  be  multiplied  greatly. 

§  3180.  Construction  of  clauses  permitting  delay  or  devia- 
tion.— Sometimes  the  printed  general  form  of  contract  used 

"Phelps  V.   Hill    (1891),    1    Q-   B.  American  Exp.   Co.,  and  cases  cited 

605,  60  L.  J.  Q.  B.  382.  therein. 

"■  Post    V.    Southern    R.    Co.,    103  °'  Goodrich  v.  Thompson,  44  N.  Y. 

Tenn.  184,  52  S.  W.  301,  55  L.  R.  A.  324. 

481;    Missouri,    K.    &   T.    R.    Co,    v.  '"'Louisville    &    C.    Packet    Co.    v. 

Leibold    (Tex.  Civ.  App.),  55  S.  W.  Rogers,  20  Ind.  App.  594,  49  N.  E. 

368.     Where   the   contract  was    that  970. 

horses    were    to    be    carried    by    one  ^  Maghee  v.  Camden  &c.  R.  Co.,  45 
train   and  the   carrier  sent  them  by  N.  Y.  514,  6  Am.  Rep.  124. 
another,    he    abandoned    his    special  °°  Bostwick   v.    Baltimore   &   O.    R. 
contract,   and   was   thus   deprived  of  Co.,  45  N.  Y.  712. 
the  right  to  benefit  by  a  clause  fixing  "^  Stewart   v.    Merchants'    Despatch 
an  agreed  value  in  case  of  loss.    Mc-  Transp.   Co.,    47   Iowa   229,    29   Am. 
Kahan    v.    American    Exp.    Co.,    209  Rep.    476;    Felton   v.    McCreary    Sec- 
Mass.  270,  95  N.  E.  785,  35  L.  R.  A.  Live  Stock  Co.,  22  Ky.  L.  1058,  59 
(N,  S.)    1046.     See  note  in  35  L.  R.  S.  W.  744. 
A.     (N.    S.)     1046    to    McKahan    v. 
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contains  words  which  would  permit  of  considerable  deviation, 
but  these  are  ordinarily  construed  in  reference  to  the  main  object 
of  the  particular  contract  of  shipment.  In  the  leading  case  there 
was  a  charter  party  to  carry  oranges  from  Malaga  to  Liverpool, 
and  the  ship  took  on  cargo  also  at  a  port  350  miles  from  Malaga, 
and  it  was  held  that  the  carrier  was  not  justified  in  the  deviation 
by  certain  general  printed  words  giving  the  liberty  to  proceed 
to  and  stay  at  any  port  or  ports  in  any  rotation  in  certain  coun- 
tries and  regions  named,  but  that  this  liberty  granted  was  only 
such  as  was  consistent  with  the  main  object  of  the  contract."^ 
Neither  does  a  clause  reserving  the  right  to  tow  and  assist  vessels 
in  all  situations  justify  unnecessary  deviation  in  taking  a  vessel 
for  salvage  purposes  to  a  port  not  the  most  reasonably  accessi- 
ble.''* If  the  shipper  miscontrues  the  bill  of  lading,  and  thereby 
suffers  loss,  the  carrier  is  not  liable.*"* 

§  3181.  Contracts  to  carry  within  certain  time. — It  has  often 
been  held  that  a  carrier  who  agrees  to  carry  to  a  certain  point 
within  a  certain  time  will  be  held  absolutely  to  his  contract,  and 
will  be  liable  for  loss  occasioned  by  his  failure  so  to  do,  even  if 
it  were  absolutely  impossible  for  him  to  have  carried  it  out,  or  if 
inevitable  accident  prevented,  for  he  might  have  contracted 
against  liability  in  such  an  event.^"  A  carrier  who  undertakes  to 
carry  goods  in  a  certain  time  to  a  port  which  he  knows  is  block- 

"  Glynn  v.  Margetson,  L.  R.  (1893)  lied  upon  the  contract  as  an  absolute 

App.  Cas.  3S1,  62  L.  J.  Q.  B.  466.  one  to  carry  the  goods  upon  the  first 

™  Schwazchild   v.    National    Steam-  ship.     The  Kansas,  87  Fed.  766;  The 

ship  Co.,  74  Fed.  257.  Brittannia,  87  Fed.  495. 

"Where   metal   was   to  be   shipped  "  Hadley   v.    Clarke,   8   T.   R.    259, 

by  a  certain   steamship,  but  the  bill  4  R.   R.  641 ;   Chicago  &  A.   R.   Co. 

provided  that  if  the  goods  should  be  v.    Thrapp,   5    111.   App.   502 ;    Stoner 

prevented  from  going  in  such  steam-  v.   Chicago  G.  .W.   R.   Co-,   109  Iowa 

ship,  the  carrier  should  have  liberty  551,  80  N.   W.  569;   Ruddell  v.  Og- 

to    forward    them    by    a    succeeding  densburg  Transit  Co.,  117  Mich.  568, 

steamship,  and  because  of  preference  76  N.  W.  380,  44  L.  R.  A.  415 ;  Har- 

given  to  perishable  freight,  there  was  rison  v.  Missouri  Pac.  R-  Co.,  74  Mo. 

no  room   for  the   metal  in   the   first  364,  371,  41  Am.  Rep.  318;  Deming  v. 

ship,  and  it  was  sent  by  the  next  one  Grand  Trunk  R.  Co.,  48  N.  H.  455, 

and    totally    lost,    and    the    libelants  2  Am.  Rep.  267 ;  Place  v.  Union  Exp. 

had  insured  the  goods  as  on  the  first  Co.,  2  Hilton  (N.  Y.)   19.    This  rule 

ship   and   did   not   know   until   after  was  applied  in  a  case  where  a  steam- 

the  loss  that  they  had  not  gone  on  boat  was  to  tow  a  raft  and  entered 

it,    the    shippers    could    not    recover  into  a  contract  to  begin  the  service  in 

from   the  carrier,   the   court  holding  the   morning   of   a   certain   day,   but 

that  they  were  mistaken  if  they  re-  altered  its  voyage  to  such  an  extent 
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aded,  cannot  set  up  the  blockade  as  an  excuse."  Where  a  carrier 
made  a  contract  to  carry  goods  from  New  York  to  Independence, 
Missouri,  in  twenty-six  days,  or  to  pay  ten  cents  per  hundred 
pounds  of  freight  for  each  day's  delay  beyond  that  time,  and  a 
freshet  rendered  a  canal  over  which  he  usually  transported  goods 
impassable,  and  several  weeks'  delay  resulted,  the  carrier  was 
liable  on  his  covenant,  though  the  bill  of  lading  excepted  him 
from  liability  for  unavoidable  accidents."  The  carrier  is  not 
liable  for  aelay  occasioned  by  the  shipper  in  not  furnishing  the 
goods  for  transportation  within  a  reasonable  time  for  loading 
upon  the  carrier's  vehicle."  If  the  carrier  receives  goods  which 
he  agrees  not  to  forward  until  a  certain  time,  he  is  charged  with 
the  loss  arising  from  his  shipping  the  goods  before  that  date.^* 

§  3182.  Care  of  goods  in  emergencies. — The  general  rule 
is  that  the  carrier  contracts  to  carry  the  goods  safely,  and  when- 
ever, because  of  accident  or  for  any  other  reason,  the  goods 
become  in  a  situation  or  condition  which  requires  special  atten- 
tion, the  carrier  must  generally  be  held  to  stand  in  the  place  of 
their  owner,  and  must  do  for  them  all  that  a  person  of  ordinary 
prudence  and  care  could  reasonably  be  expected  to  do  to  prevent 
further  damage  and  preserve  them,  and  there  may  be  a  situation  in 
which  he  must  incur  expense  to  save  the  goods,  if  justified  by  their 
value. '^     Thus,  where  coffee  in  barrels  and  boxes  carried  in  a 

that  it  did  not  take  on  the  raft  until  less  his  contract  can  be  construed  as 

evening,  and,  a  storm  arising,  the  raft  a  contract  of  insurance  that  they  will 

was   lost,   and   the   steamboat   owner  be   carried  by  a  certain   time   if   not 

was  held  liable  on  the  ground  that  if  destroyed  by  the  act  of  God  or  the 

the   service   had   been  commenced   in  public    enemy,    or    excepted    dangers, 

time,  the  raft  would  have  reached  its  Hutchinson  Carriers   (3d  ed.),  §  627. 

destination   before   the   storm.     Par-  "Fowler  v.    Steam   Co.,   87  N.   Y. 

malee   v.    Wilks,   22    Barb.    (N.   Y.)  190. 

539.  "  Campion  v.   Canadian   Pac.   Rail- 

"  Medeiros  v.  Hill,  8  Bing.  231.  way  Co.,  43  Fed.  775,  11  L.  R.  A.  128. 

"Harmony    v.    Bingham,    2   Kern.  '°  Hutchinson     Carriers     (3d     ed.), 

(N.   Y.)    99,   1   Duer    (N.   Y.   Super.  §§   645,  646;    American   Exp.   Co.   v. 

Ct.)    209.      Mr.    Hutchinson,    in    his  Smith,    33    Ohio    St.    511;    Propeller 

work  on   Carriers,   argues  that  since  Niagara  v.  Cordes,  21  How.   (U.  S.) 

destruction   of  the  goods  by  the  act  7,    16  L.   ed.   41.     See   Pine  Bros.  v. 

of  God  or  the  public  enemy  will  ex-  Chicago.  &c.  R.  Co.    (Iowa),  133  N. 

cuse  the  carrier  from  delivery  at  all,  W.    128,    39   L.    R,   A.    (N,    S.)    639 

even  if  he  has  contracted  to  deliver  and  note,  considering  the  duty  of  a 

within  a  certain  time    (Gaee  v.   Tir-  carrier    to   hasten    shipment    or    take 

rell,    9   Allen    (Mass.)    299),    a   pre-  other     precaution     to     prevent     loss 

vention    of    delivery   on  time  by   the  threatened    without    any    antecedent 

same  dangers  should  excuse  him,  un-  fault  on  its  part. 
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barge  became  wet  from  an  accident,  it  was  the  carrier's  duty  to 
open  the  boxes  and  attempt  to  dry  the  coffee/"  likewise  where 
bales  of  furs  carried  on  a  steamboat  became  wet,  the  carrier 
should  have  unpacked  them  and  dried  them,^^  and  where  the  ice 
melted  on  dressed  poultry  because  of  delay,  and  the  same  was 
spoiled  by  the  heat,  the  carrier,  who  had  with  full  understanding 
of  the  situation  done  nothing  to  save  the  freight,  was  liable  for 
the  loss.'^  Again  where  a  wine  cask  leaked,  and  the  carrier, 
knowing  it,  did  nothing  to  prevent  it,  and  a  large  quantity  was 
lost,'"  and  where  the  carrier's  servants  permitted  thieves  to  carry 
off  the  contents  of  cars  without  opposing  them,^°  and  where 
beans  became  wet  by  a  leak  of  the  vessel,  and  the  master  put 
back  into  port,  but  did  not  unload  the  beans  and  dry  them" — in 
each  instance  the  carrier  was  liable.  Yet  the  carrier  is  not  bound 
to  suspend  his  voyage  to  care  for  the  goods,  and  where  wheat 
carried  on  a  river  steamboat  was  wet  by  the  waves,  the  carrier, 
who  had  the  goods  of  many  owners  on  board,  was  under  no  duty 
to  stop  and  dry  the  wheat  of  one  of  them.'^  Sometimes,  in  the 
case  of  accident,  the  carrier  should  ship  perishable  goods  by  other 
means,  the  expense  of  such  transportation,  however,  being 
charged  to  the  shipper.^^  Although  a  carrier  must  not  give 
preferences  in  shipping,  yet,  of  goods  contracted  to  be  carried,  he 
may  first  load  and  carry  that  which  is  perishable,**  on  the  ground 
that  the  perishable  goods  require  such  care.  It  is  always  an 
excuse  that  a  preference  was  given  to  the  saving  of  human  life 
rather  than  to  the  care  of  goods  shipped.*^ 

™  Bird  V.  Cromwell,   1   Mo.  81,   13  some  states  the  statute  makes  it  the 

Am.  Dec.  470.  duty  of   a  carrier  to   sell  perishable 

"  Choteaux  v.  Leech,  18  Pa.  St.  224,  freight  upon  the  consignee's  refusal 

57  Am.  Dec.  602.  to  receive  it.     Chesapeake  R.  Co.  v- 

"  Peck  V.  Weeks,  34  Conn.   145.  Saulsberry,   126  Ky.    179,    103   S.   W. 

""Beck  V.  Evans,  16  East  244.  254,  12  L.  R.  A.   (N.  S.)  431n. 

'"  Lang  V.  Pennsylvania  R.  Co.,  154  "  Great  Western  R.   Co.  v.  Burns, 

Pa.  St.  342,  26  Atl.  370,  20  L.  R.  A.  60  111.  284;  Michigan  Cent.  R.  Co.  v. 

360,  35  Am.  St.  846.  Burrows,  33  Mich.  6;  Tierney  v.  New 

^Notara  v.  Henderson,  L.  R.  5  Q.  York  Cent.  R,  Co.,  10  Hun   (N.  Y.) 

B.  346   (Exch.  Ch.),  L.  R.  7  Q.  B.  569,  67  Barb.   (N.  Y.)  538,  affd.  76 

225.  N.  Y.  305 ;  Peet  v.  Chicago  &  N.  W. 

''  Steamboat  Lynx  v.  King,  12  Mo-  R.    Co,,   20   Wis.   594,   91    Am.    Dec. 

272.  446. 

™  Propeller  Niagara  v.   Cordes,  21  "  Pennsylvania  R.  Co.  v-  Fries,  87 

How.   (U.  S.)   7,  16  L.  ed.  41.     In  Pa.  St.  234. 
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§  3183.  Carrier's  liability  for  loss.— The  common  carrier's 
liability,  imposed  by  law,  based  upon  considerations  of  public 
policy,  is  that  of  an  insurer  of  the  goods  carried  against  loss  from 
all  sources,  except  the  loss  be  occasioned  by  the  act  of  God,  or 
the  public  enemy,  the  act  of  the  shipper,  public  authority,  or  the 
inherent  nature  of  the  goods.^"  This  Hability  may  be  restricted 
by  contract  to  a  certain  degree,  likewise  may  be  enlarged  by  con- 
tract, as  we  shall  see  in  a  later  chapter.  Unless  his  liability  has 
been  enlarged  by  contract,  the  carrier  may  excuse  himself  from 
answering  in  damages  for  loss  to  goods  carried  by  showing  that 
the  loss  was  caused  by  one  of  the  general  exceptions. 

§  3184.  Duration  of  extraordinary  liability. — As  has  been 
seen,  the  relation  of  carrier  begins  when  the  goods  have  been 
accepted  for  immediate  transportation.*^  In  general,  it  termi- 
nates when  the  goods  have  been  delivered  to  the  consignee,**  but 
during  the  time  it  exists,  the  carrier  is  liable  as  an  insurer.  In 
the  case  of  goods  received  for  shipment  at  a  later  date,  however, 
liability  does  not  arise  until  the  time  of  shipping,  the  carrier 
meantime  being  liable  only  as  a  warehouseman  f  and  in  case  of 
the  delivery  not  being  made  to  the  consignee  within  a  certain  time, 
under  certain  circumstances,  the  carrier  may  become  liable  only 
as  a  warehouseman.""  This  subject  will  be  further  discussed  un- 
der the  head  of  delivery. 

§  3185.  Extent  of  carrier's  liability. — While  acting  as  a 
warehouseman,  the  carrier's  liability  is  that  of  an  ordinary  bailee, 
and  he  is  held  to  only  an  ordinary  and  reasonable  degree  of  dili- 
gence in  caring  for  the  goods.'^  While  the  relation  of  carrier 
exists,  he  is,  as  we  have  said,  an  Insurer  against  all  loss  which 
does  not  arise  from  excepted  perils.  It  thus  becomes  important 
to  ascertain  just  what  the  courts  have  considered  these  generally 
excepted  perils  to  include. 

«» Hutchinson     Carriers     (3d     ed.),        "  See  ante,  §§  3141-3146. 
§  265;  Elliott  R.  R.  (2d  ed-),  §  1454;        ''See  post,  §  3260  at  seq. 
Cownie     Glove     Co.     v.     Merchants'        '^  See  ante,  I  3141  et  seq. 
Dispatch  Transp.  Co.,  130  Iowa  327,        ■"  See  post,  §  3271. 
106  N.  W.  749,  4  L.  R.  A.   (N.  S.)        "'Elliott  R.  R.   (2d.  ed.),  §§  1463, 

1060,  114  Am.  St.  419.  1464,  and!  cases  cited. 
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§  3186.  What  is  considered  the  act  of  God. — It  is  agreed 
that  the  carrier  is  not  liable  for  loss  proximately  caused  by  the 
act  of  God,  without  human  intervention/^  but  the  courts  differ 
as  to  what  is  an  act  of  God.  One  line  of  authority  would  hold 
that  the  act  of  God  is  any  inevitable  or  unavoidable  accident, 
when  such  accident  is  not  brought  about  by  human  agency,  nor 
by  the  carrier's  fault  or  negligence,  a  misfortune  against  which 
no  skill  or  watchfulness  could  guard,  which  must,  in  the  absence 
of  human  agency,  be  ascribed  to  vis  major,  the  act  of  God."^ 
Among  accidents  held  to  be  acts  of  God  in  this  view  of  the  sub- 
ject are  a  snag  lodged  in  the  usual  channel  of  a  river  by  a 
freshet,"*  or  a  hidden  and  unknown  rock  in  the  sea."^  Another 
line  of  authorities  restricts  the  meaning  of  the  term  to  a  violent 
disturbance  of  the  elements,  such  as  a  storm,  earthquake,  or  flood, 
which  immediately  causes  the  disaster,  or  any  extraordinary  dis- 
turbance of  such  a  character  in  its  vastness  that  an  act  of  man 
cannot  avoid  it.  So  in  this  view  accidents  caused  by  something  in 
existence,  or  by  cjuiet  change  in  the  physical  world,  are  not  acts 
of  God,  for  these  are  not  in  themselves  causes  of  danger,  but 
causes  which  might  have  been  avoided  if  known,  and  a  loss  caused 
by  them  is  in  part  by  human  agency.'"'  So  it  will  be  seen  that 
the  difference  in  the  reasoning  is  largely  a  difference  as  to  what 
may  be  considered  human  agency,  or  what  acts,  ought  to  have 
been  foreseen  by  humans  as  likely,  and  guarded  against.  A  sud- 
den cessation  of  wind,  which  caused  a  sailing  vessel  to  run 
aground,  has  been  held  an  act  of  God,"^  likewise  a  sudden  gust 

"Hutchinson     Carriers     (3d    ed.),  "^Williams  v.  Grant,   1   Conn.  487, 

§  274;  Elliott  R.  R.  (2d  ed.).  §  1455;  7  Am.  Dec.  235. 

Forward  v.  Pittard,  1  T.  R,  27;  Smith  "Hutchinson   Carriers    (3d   ed.),   § 

V   Shepherd,  Abbott  Shipping,  p.  383.  271;   Elliott  R.   R.    (2d  ed.),  §   1455. 

"^Hutchinson     Carriers     (3d     ed.),  See  Ferguson  v.  Southern  R.  Co.  (S. 

§  270;  EUiott  R.  R.   (2d  ed.),  §  1455.  Car.),  74  S.  E.  129. 

This      view      is      taken      by      Judge  "'Colt  v.   McMechen,  6  Johns.   (N. 

Story.     Story  on  Bailments  (9th  ed.),  Y.)   160,  5  Am.  Dec.  200.    It  has  been 

§§  489,  490,  511;  and  Chancellor  Kent,  said  that   this   decision   is   the   "most 

2    Kent's    Com.    597.      It    is    said    in  extraordinary    version    of    the    prin- 

Hays    V.    Kennedy,    41    Pa.    St.    378,  ciple  on  which  a  common  carrier  is 

by  Lowrie,  C.  J.,  that  the  more  mod-  discharged     from    liability    that    the 

ern,    narrower    doctrine    was    intro-  books  contain,  and  upon  the  authority 

duced  by  Lord  ]\Iansfield  in  Forward  of  later  cases,  may  confidently  be  pro- 

V.  Pittard,  1  T.  R.  27.  nounced   to  be   wrong."     Am.   Notes 

"Smyrl    v.    Niolon,    2   Bailey     (S.  to    Coggs   v.    Bernard,   2   Ld.   Raym. 

Car.)  421;  Faulkner  v.  Wright,  Rice  909,  in  Smith's  Ld.  Cas.  (7th  ed.),  p. 

(S.  Car.)    107.  417. 
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of  wind/^  and  the  freezing  of  canals  and  rivers.'"  Also  among 
accidents  which  have  been  held  to  be  acts  of  God,  within  the 
meaning  of  the  exception  from  the  carrier's  liability,  are  a  sudden 
flood  or  inundation  or  freshet,  at  least  if  of  unprecedented  oc- 
currence,^ a  sudden,  unusual  and  unexpected  earthquake,^  an 
unusually  heavy  snowstorm,  such  as  to  obstruct  trains,^  an  un- 
precedented wind,  strong  enough  to  blow  a  railroad  car  from 
the  track,*  a  hurricane  at  sea,  or  a  tornado.  °  A  fire,  unless 
caused  by  lightning,  is  not  an  act  of  God,"  since  originated  by 
human  agency,  nor  a  boiler  explosion,'  nor  a  collision,*  nor  a 
landslide."  A  steam  carrier  is  no  less  liable  for  loss  by  fire  be- 
cause fire  is  used  to  furnish  motive  power.^"  Nor  is  it  an  act  of 
God,  according  to  one  view,  when  an  engineer  becomes  suddenly 
insane  and  wrecks  a  train  by  running  it  at  a  high  speed.^^ 


°°  Amies  v.  Stevens,  1  Strange  131. 

»°  Crosby  v.  Fitch,  12  Conn.  410,  31 
Am.  Dec.  745 ;  Harris  v.  Rand,  4  N. 
H.  259,  17  Am.  Dec.  421;  Parsons 
V.  Hardy,  14  Wend.  (N.  Y.)  215,  28 
Am.  Dec.  521 ;  Bonman  v.  Teall,  23 
Wend.  (N.  Y.)  306,  35  Am.  Dec.  562. 

"■Elliott  R.  R.  (2d  ed.),  §  1455; 
Smith  V.  Western  Railway  of  Ala- 
bama, 91  Ala.  455,  8  So.  754,  11  L. 
R.  A.  619,  24  Am.  St.  929;  Norris  v. 
Savannah  &c.  R.  Co.,  23  Fla.  182,  1 
So.  475,  11  Am.  St.  355;  Read  v. 
Spaulding,  30  N.  Y.  630,  86  Am.  Dec. 
426;  Nashville  &c.  R.  Co.  v.  David, 
6  Heisk.  (Tenn.)  261,  19  Am.  Rep. 
594. 

^  Slater  v.  S.  Car.  R.  Co.,  29  S.  Car. 
96,  6  S.  E.  936. 

'Ballentine  v.  North  Missouri  R. 
Co.,  40  Mo.  491,  93  Am.  Dec.  315; 
Black  V.  Chicago,  B.  &  Q.  R.  Co., 
30  Nebr.  197,  46  N.  W.  428;  Fein- 
berg  V.  Delaware  &c.  R.  Co.,  52  N. 
J.  L.  451,  20  Atl.  33. 

'  Blythe  v.  Denver  &  R.  G.  R.  Co., 
15  Colo.  333,  25  Pac,  702,  11  L.  R. 
A.  615,  22  Am.  St.  403. 

°New  England  &  S.  Steamship  Co. 
V.  Paige,  108  Ga.  296,  33  S.  E.  969; 
Alabama  G.  S.  R.  Co.  v.  Quarles,  145 
Ala.  436,  40  So.  120,  5  L.  R.  A.  (N. 
S.)   867,  117  Am.  St.  54  (cyclone). 

"Hutchinson  Carriers  (3d  ed.), 
§  79;  Forward  v.  Pittard,  1  T. 
R.  27;  Miller  v.  Steam  Nav.  Co.,  10 


N.  Y.  431,  13  Barb.  (N.  Y.)  361.  Or 
unless  purely  accidental,  and  impos- 
sible to  prevent.  See,  Stiles  v.  Louis- 
ville &  U.  R.  Co.,  129  Ky.  175,  110  S. 
W.  820,  130  Am.  St.  429n;  Lehman 
V.  Morgan's  La.  &  Tex.  Steamship 
Co.,  115  La.  1,  70  L.  R.  A.  562,  112 
Am.  St.  259,  5  Am.  &  Eng.  Ann. 
Cas.  818. 

'  Caldwell  v.  New  Jersey  Steamboat 
Co.,  56  Barb.  (N.  Y.)  425;  The  Mo- 
hawk, 8  Wall.  (U.  S.)  153,  19  L.  ed. 
406;  Bulkley  v.  Naumkeag  Steam 
Cotton  Co.,  24  How.  (U.  S.)  386,  1 
Sprague's  Dec.  (U.  S.)  477,  16  L.  ed. 
599. 

'  Mershon  v.  Hobensack,  2  Zab. 
(N.  J.)  372;  Plaisted  v.  Boston  & 
Kennebec  Steam  Navigation  Co.,  27 
Maine  133. 

"  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  35  L.  ed.  458,  11 
Sup.  Ct.  859. 

"  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  56  Barb.  (N.  Y.)  425,  afifd. 
47  N.  Y.  282;  Patton's  Admrs.  v. 
Magrath,  21  Dudley  (S.  Car.)  159, 
31  Am.  Dec.  552;  New  Jersey  S.  N. 
Co.  V.  Merchants'  Bank,  6  How.  (U. 
S.)  344,  12  L.  ed.  465;  The  Northern 
Belle,  9  Wall,  (U.  S.)  526,  19  L.  ed. 
746. 

"  Central  of  Georgia  R.  Co.  v. 
Hall,  124  Ga.  322,  52  S.  E.  679,  4  L. 
R.  A.  (N.  S.)  898,  110  Am.  St.  170. 
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§  3187.  Carrier's  exposure  to  danger — Deviation  from  route. 

— If  the  carrier  has  neghgently  exposed  himself  to  the  danger, 
he  cannot  set  up  that  the  act  of  God  caused  the  loss.  Instances 
are  where  a  carrier  received  horses  for  transportation,  knowing 
that  a  line  over  which  they  would  have  to  pass  was  obstructed  by 
a  flood,^^  where  a  wagoner  tried  to  cross  a  stream  immediately 
after  a  rain,  and  his  wagon  miring  down  in  the  center  of  the 
stream,  the  sudden  rise  damaged  the  goods,^^  where  cars  were 
left  standing  in  a  place  liable  to  be  submerged,^*  or  where  the  car- 
rier put  to  sea  in  an  unseaworthy  vessel.^^  Where  the  carrier 
deviates  from  the  usual  course  and  thus  encounters  danger,  he  is 
liable  for  loss  caused  by  an  act  of  God."  But  a  carrier  of  live 
stock  who  in  case  of  necessity  deviates  from  the  direct  course 
is  not  simply  because  of  such  deviation  liable  for  injuries  to  the 
stock  caused  by  a  flood. ^^  A  carrier  who  chooses  an  unsafe  route 
is  usually  liable,  however,  even  for  loss  caused  by  an  act  of  God." 

§  3188.  Where  accident  would  not  have  happened  save  for 
delay. — The  general  rule  seems  to  be  that  the  carrier  is  not 
liable  where,  except  for  delay  on  his  part,  the  goods  would  not 
have  been  exposed  to  accident,  unless  he  could  have  foreseen  such 
accident  as  a  probable  consequence  of  his  delay.^°     But  many 

^  Adams   Express  'Co.   v.   Jackson,  Transit  Co.,  106  Wis.  394,  82  N.  W. 

92  Tenn.  326,  21  S.  W.  66f  285.      See   Joseph    Thorley,   Ltd.,   v. 

""Campbell  v.  Morse,  1  Harper   (S.  Orchis  Steamship  Co.,  Ltd.,  76  L.  J. 

Car.)  468.  K.  B.   (N.  S.)  595,  96  L.  T.   (N.  S.) 

"  Baltimore  &  O.  R.  Co.  v.  Keedy,  488,  23  T.  L.  R,  328,   12   Cora.  Cas. 

75  Md.  320,  23  Atl.  643 ;  Grier  v,  St.  251,  2  Brit.  Rul.  Cas.  565  and  note. 
Louis    Merchants'    Bridge    Term.    R.         "  Empire      State      Cattle      Co.      v. 

Co.,    108    Mo.    App.    565,    84    S.    W.  Atchison  &c.  R.  Co.,  210  U.  S.  1,  52 

158.  L.    ed.   931,    28    Sup.    Ct.   607;    Min- 

"Bell  V.  Reed,  4  Binn.   (Pa.)   127,  nesota    &c.    Cattle    Co.    v.    Atchison 

5  Am.  Dec.  398.     See  Kish  v.  Taylor  &c.   R.   Co.,  210  U.   S.   1,  IS   Am.   & 

(1911),   1  K.  B.  625,  80  L.  J.  K.  B.  Eng.  Ann.  Cas.  70,  and  see  note,  IS 

(N.  S.)  601,  103  L.  T.   (N.  S.)   785,  Am.    &   Eng.    Ann.    Cas.    76    (citing 

27  T.  L.  R.  174,  16  Com.  Cas.  59,  11  many  cases  on  carrier's  liability  for 

App.  liar.  L.   Cas.  544,  2  Brit.  Rul.  deviation). 
Cas.  575,  587  and  note.  "  See  cases  cited  in  notes  57,  58  in 

"Davis  V.   Garrett,    6    Bing.    716;  this  chapter,  §  3178. 
Crosby  v.  Fitch,  12  Conn.  410,  31  Am.         ""Rodgers  v.  Missouri  Pac.  R.  Co., 

Dec.    745;    Powers    v.    Davenport,    7  75   Kans.  222,   10  L.  R.  A.    (N.   S.) 

Blackf.  (Ind.)  497,  43  Am.  Dec.  100;  658,  121  Am.  St.  416,  12  Am.  &  Eng. 

Louisville  &  C.  Packet  Co.  v.  Rogers,  Ann.    Cas.    441     (a    very    exhaustive 

20  Ind.  App.  594,  49  N.  E.  970;  Chi-  case,    strongly    supporting    this    doc- 

cago    G.    W.    R.    Co.   v.    Dunlop,    71  trine)  ;    Denny   v.    New    York    Cent. 

Kans.    Q,    m    Pac.    34;    Seavey    v.  R.  Co.,  13  Gray  (Mass.)  481,  74  Am. 
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states  follow  an  opposite  rule,  in  analogy  to  the  rule  in  regard  to 
deviation,  and  hold  the  carrier  liable,  where,  after  he  has  delayed 
the  shipment,  the  goods  are  damaged  by  an  act  of  God,  when,  if 
the  goods  had  been  carried  in  a  reasonable  time,  they  would  have 
escaped.^"  Interesting  cases  applying  these  rules  are  furnished 
by  an  unprecedented  flood  which  occurred  at  Kansas  City  in 
May  and  June,  1903.  In  several  jurisdictions  actions  were 
brought  against  carriers  for  damages  occasioned  by  the  flood  in- 
juring goods  in  cars,  to  which  flood  they  were  exposed  by  delay 
of  the  carrier.  The  courts  of  Minnesota,^^  lowa,^^  and  Ne- 
braska^ ^  held  the  carriers  liable  on  the  ground  that  the  goods 
would  not  have  been  destroyed  except  for  the  delay,  for  even 
though  the  flood  was  not  anticipated,  yet  the  delay  extended  the 
time  during  which  such  an  unprecedented  flood  might  occur.  In  a 
later  case,  the  Supreme  Court  of  Kansas  declined  to  follow  the 
reasoning  of  these  courts,  and  absolved  the  carrier  from  liability, 
holding  that  although  the  delay  was  negligent,  destruction  by  the 
flood  could  not  have  been  foreseen  as  a  probable  consequence.^* 
iWhen  the  carrier  has  met  with  an  accident  which  would  be  among 
the  legal  exceptions,  still,  if  the  goods  are  not  entirely  destroyed, 
he  must  use  a  reasonable  degree  of  care  to  preserve  and  save 

Dec.  645;  Morrison  v.  Davis,  20  Pa.  ^Bibb  Broom   Corn   Co.   v.   Atch- 

171,   57  Am.   Dec.   695 ;    Memphis   &  ison,  T.  &  S.  F.  R.  Co.,  94  Minn.  269, 

Charleston  R.  Co.  v.  Reeves,  10  Wall.  102  N.  W.  709,  69  L.  R.  A.  509,  110 

(U    S  )    176,   19  L.   ed.  909.  Am.  St.  361,  3  Am.  &-Eng.  Ann.  Cas. 

"» Alabama  &c.   R.   Co.   v.   Quarles,  450. 

145  Ala.  436,  8  Am.  &  Eng.  Ann.  Cas.  '"  Green-Wheeler  Shoe  Co.  v.  Chi- 

308,  40  So.  120,  5  L.  R.  A.  (N.  S.)  867,  cago  &c.   R.   Co.,   130  Iowa  123,  106 

117  Am.  St.  54;  Wald  v.  Pittsburg,  C.  N.  W.  498,  5  L.  R.  A.   (N.  S.)  882, 

C.  &  St.  L.  R.  Co.,  162  111.  545, 44  N.  E.  8  Am.  &  Eng.  Ann.  Cas.  4S. 

888,  35  L.  R.  A.  356,  S3  Am.  St.  332 ;  "^  Wabash    R.    Co.    v.    Sharpe,    76 

Green- Wheeler  Shoe  &c.  Co.  v.  Chi-  Nebr.  424,   107  N.  W.  758,   124  Am. 

cago,  R.  I.  R.  Co.,  130  Iowa  123,  106  St.  823. 

N    W    498    5  L    R    A    (N.  S.)   882,  ^Rodgers  v.  Missouri  Pac.  R.  Co., 

8  Am!  &   Eng.   Ann.   Cas.  45;   Bibb  75  Kans.222,  10  L.  R.  A.  (N.  S.)  658, 

Broom  Corn  Co.  v.  Atchison,  T.  &  S.  121  Am.  St.  416,  12  Am.  &  Eng.  Ann. 

F.  R.  Co.,  94  Minn.  269,  102  N.  W.  Cas.    441.      But    m    a    later    Kansas 

709,  69  L.  R.  A.  509,  110  Am.  St.  361,  case,  it  was  held  that  a  carrier  which 

3  Am.  &  Eng.  Ann.  Cas.  450 ;  Wabash  wrongfully  refuses  to  deliver  goods 

R.  Co.  V.   Sharpe,  76  Nebr.  424,   107  upon  demand  made  by  the  consignee 

N.  W.  758,  124  Am.  St.  823;  Read  v.  promptly    after   notice   is   liable    for 

Spaulding,  30  N.  Y.  630,  86  Am.  Dec.  their  destruction  the  next  day  by  an 

426.     See  also,  Central  of  Ga.  R.  Co.  unprecedented      flood.        Henry      v. 

v    Sigma  Lumber  Co.,   170  Ala.  627,  Atchison  &c.   R.   Co.,   83   Kans.   104, 

54  So  205,  Ann.  Cas.  1912D.  965  and  109  Pac.  1005,  28  L.  R.  A.  (N.  S.) 


note. 


1088. 


§    3189  BAILMENTS.  420 

them,  and  if  he  does  not,  he  is  not  excused  by  the  character  of 
the  agency  which  caused  the  accident.^*^  Nor  will  destruction  by 
the  act  of  God  excuse  the  carrier  after  he  has  wrongfully  re- 
fused to  deliver  to  the  consignee  who  presents  the  bill  of  lading.^" 

§  3189.  Burden  of  proof. — The  burden  of  proof  is  on  the 
carrier  to  show  that  goods  lost  were  destroyed  by  the  act  of 
God,^^  and  in  some  jurisdictions  he  must  also  show  his  freedom 
from  negligence  contributing  to  the  loss.^^ 

§  3190.  What  may  be  act  of  public  enemy. — If  goods  are 
captured  by  the  forces  of  a  country  at  war  with  the  carrier's 
country,  the  carrier  is  not  liable,  it  being  held  a  hardship  too 
great  to  make  him  pay  losses  when  he  has  no  recourse  against 
those  who  occasioned  them.-^  Loss  caused  by  pirates  comes 
within  this  exception,^"  but  losses  occasioned  by  thieves  or  rob- 
bers,^^  strikers,  mobs,  or  rioters^^  are  held  not  to  be  caused  by 
acts  of  the  public  enemy,  either  on  the  ground  that  the  carrier  has 
recourse  against  the  persons  causing  the  loss,  or  that  if  the  carrier 
is  absolved  from  liability,  he  might  collude  with  thieves  to  defraud 

=° Nugent  V.   Smith,  L.   R.  1   C.  P.  ''Elliott  R.  R.  (2d  ed.),  §  1457  and 

Div.  423 ;   Baltimore  &  O.   R.   Co.  v.  cases    cited ;    Southern    Exp.    Co.    v. 

Keedy,  75  IMd.  320,  23  Atl.  643 ;  Grier  Newby,  36  Ga.  635,  91  Am.  Dec.  783. 

V.   St.   Louis   Merchants'  &c.   R.   Co.,  "*  Elliott    R.    R.     (2d    ed.),    §    1457 

108  Mo.  App.  565,  84  S.  W.  158;  Chi-  and  cases   cited;   Hand  v.  Baynes,  4 

cago  &c.   R.   Co.  V.  Logan,  23   Okla.  W'hart.    (Pa.)    204,   33   Am.   Dec.   54 

707,    105   Pac.   343,  29  L.   R.   A.    (N.  and   note;    McGraw   v.    BaUimore   & 

S.)   663;   Morrison  v.  Davis,  20   Pa.  O.   R.   Co.,   18  W.  Va.   361,  41   Am. 

St.  171,  57  Am.  Dec.  695n ;  Nashville  Rep.   696. 

&c.  R.  Co.  V.  David,  6  Heisk.  (Tenn.)  ^Russell  v.  Niemann,  17  C.  B.  (N. 

261,    19   Am.    Rep.   594;    Memphis   &  S.)     163;    Coggs    v.    Bernard,    2    Ld. 

Charleston  R.  Co.  v.  Reeves,  10  Wall.  Raym.  909;   Gage  v.  Tirrell,  9  Allen 

(U.  S.)   176,  19  L.  ed.  909.    Where  a  (Mass.)   299;   Seligman  v.  Arniyo,  1 

carrier  tendered  to  a  connecting  car-  N.    Mex.   459;    Hall   v.    Pennsylvania 

rier  a  car  containing  goods,  and  such  R.   Co.,    14   Phila.    (Pa.)    414. 

carrier  refused  to  receive  it  because  *°  Story  Bailments  (9th  ed.),  §  526; 

of  inability  to  handle  it,  and  the  car-  Pickering  v.  Barkley,   Style,   132. 

rier,  being  warned  of  danger  from  a  "-  Coggs   v.   Bernard,   2   Ld.   Raym. 

flood,  took  the  car  to  the  safest  place  909 ;   Morse  v.   Slew,  1  Ven.  190. 

for   detention,   it  was  not   hable   for  '^Elliott   R.    R.    (2d    ed.),   §1459; 

destruction  of  the  goods  by  the  flood,  Missouri    Pac.    R.    Co.   v.    Nevill,   60 

which   amounted   to   an   act   of    God.  Ark.  375,  30  S.  W.  425,  28  L.  R.  A. 

Armstrong  v.  Illinois  Central  R.  Co.,  80,  46  Am.  St.  208;   Pittsburg,  C.  C. 

26  Okla.  352,  109  Pac.  216,  29  L.  R.  &  St.  L.  R.   Co.  v.  Chicago,  242  111. 

A.  (N.  S.)  671  and  note.  178,  89  N.  E.  1022,  134  Am.  St.  316; 

"  Richmond  &  D.   R.   Co.   v.  Ben-  Hall  v.  Pennsylvania  R.  Co.,  14  Phila. 

son,  86  Ga.  203,  12  S.  E.  357,  22  Am.  (Pa.)  414. 
St.  446. 
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the  shipper.'''  If  rebelhon  becomes  revolution,  and  those  in  arms 
against  the  public  authority  acquire  the  rights  of  belligerents, 
then  carriers  of  either  belligerent  may  invoke  the  public  enemy 
doctrine  to  release  them  from  liability  for  goods  captured  by 
forces  of  the  other.^*  This  rule  was  applied  in  the  American 
Revolution  and  in  the  Civil  War.^°  It  is  not  necessary  that  war 
should  have  been  actually  declared,  if  hostilities  have  actually 
been  begun,  in  order  to  create  the  relation  of  public  enemies.'* 
The  carrier  who  by  negligence  or  deviation  exposes  goods  to  the 
public  enemy  is  liable."  If  hostilities  commence  between  the  car- 
rier's country  and  that  to  which  he  has  contracted  to  carry  the 
goods,  he  is  excused  from  the  performance  of  his  contract,''  but 
must  use  reasonable  efforts  to  preserve  the  goods  for  the  owner,^" 
and,  if  the  restraint  be  only  temporary,  must  complete  the  con- 
tract after  its  removal.  If  the  goods  are  contraband  of  war,  con- 
signed to  a  country  at  war,  the  carrier  is  justified  in  refusing  to 
carry  them,  and  even  may  unload  them  in  order  to  carry  safely 
other  goods  which  he  has  taken  on  board.*" 

§  3191.    What  is  meant  by  loss  caused  by  public  authority. 

— If  goods  are  taken  and  seized  under  the  police  powers  of  the 
state,  as  intoxicating  liquors,  the  sale  of  which  is  forbidden  by 
law,  the  carrier  is  not  liable;*^  likewise  if  they  are  taken  from 

"'Coggs  V.   Bernard,  2  Ld.   Raym.  Black    (U.   S.)    635;   Montgomery  v. 

909.  United  States,  15  Wall.  (U.  S.)  395; 

"Hutchinson    Carriers     (3d     ed.),  Mitchell   v.   United   States,  21   Wall. 

§  317;  Elliott  R.  R.  (2d  ed.),  §  1458.  (U.  S.)  350. 

"'Bland  v.  Adams  Exp.  Co.,  1  Duv.  »» Hadley  v.   Clarke.   8  T.   R.   259; 

(Ky.)   232;  Southern  Express  Co.  v.  Bork  v.  Norton,  2  McLean   (U.  S.) 

Womack,     1     Heisk.     (Tenn.)     256;  422,  Fed.  Cas.  No.  1659. 

Prize   Cases,   2   Black    (U.    S.)    635;  "Nobel's    Explosives    Co.    v.    Jen- 

Thorington    v.    Smith,   8   Wall.    (U.  kins,   2   Q.   B.    (1896)    326,  65   L.   J. 

S.)    1;    contra.    Dole    v.    Merchants'  Q.  B.  638;  The  Stvria,  101  Fed.  728, 

Mut.  &c.  Ins.  Co.,  51  Maine  465.  41  C.  C.  A.  639. 

*  Prize    Cases,    2    Black    (U.    S.)  "  Southern  Exp.  Co.  v.  Sotille,  134 

635;  Alexander's  Cotton,  2  Wall.  (U.  Ga.  40,  67  S.  E.  414,  28  L.  R.  A.  (N. 

S  )  404  S.)  139;  Bliven  v.  Hudson  R.  R.  Co., 

^'Parker   v.   James,   4   Camp.    112;  35  Barb.   (N.  Y.)   188,  36  N.  Y.  403; 

Southern  Express  Co.  v.  Womack,  1  Baltimore   &c.   R.    Co.   v.   O'Donnell, 

Heisk.  (Tenn.)  256;  Holladay  v.  Ken-  49  Ohio  St.  489,  32  N.  E.  476.  21  L. 

nard,    12   Wall.    (U.    S.)    254,   20   L.  R.  A.  117  and  notes,  34  Am.  St.  579; 

ed.   390;    United   States  Exp.    Co.  v.  American  Exp.  Co.  v.  Mullins,  212  U. 

Kountz,  8  Wall.   (U.  S.))  342,  19  L.  S.  311,  S3  L.  ed.  525,  15  Am.  &  Eng. 

ed    457  Ann.  Cas.  536 ;  Wells  v.  Maine  Steam- 

"'Griswold      V.      Waddington,      16  ship  Co.,  4  Cliff.   (U.  S.)  228. 
Jnhns.   ^N.   Y.)   438;  Prize  Cases,  2 


g    3192  BAILMENTS.  422 

him  by  legal  process  against  the  owner/-  In  both  cases,  how- 
ever, if  they  are  taken  without  proper  legal  process,  or  upon 
process  not  fair  upon  its  face,  the  carrier  may  still  be  liable.** 

§  3192.  Loss  caused  by  act  of  shipper. — If  expressly  or  by 
his  conduct,  the  shipper  conceals  or  misrepresents  the  nature  of 
the  goods,  so  that  the  carrier  does  not  give  to  them  the  care  which 
he  would  if  he  had  known  their  value,  the  carrier  may  be  relieved 
from  liability."  This  may  arise  merely  from  an  omission  to  tell 
the  nature  of  the  goods,""*  or  from  improper  marking  ;*"  or  if  the 
goods  are  unskilfully  loaded  or  packed  by  the  shipper,  the  carrier 
is  not  liable  for  losses  thus  occasioned.*^  Where  the  custody  of 
the  goods  is  mixed,  both  the  shipper  and  the  carrier  having 
control,  the  carrier  is  not  Hable  for  damage  caused  by  the  ship- 
per's failure  on  his  part  of  the  care  of  the  shipment.*^ 

§  3193.    Loss  caused  by  inherent  nature  of  the  goods. — 

Among  losses  caused  by  the  inherent  nature  of  the  goods,  for 
which  the  carrier,  if  not  himself  at  fault,  is  not  liable,  may  be 
mentioned  the  natural  decay  of  fruits,  evaporation  of  liquids,  the 

'^^See  post,  §  3277.  51  S.  E.  985,  2  L.  R.  A.  (N.  S.)  773n, 

"See   post,   §    3277.  110  Am.  St.  610;  Congar  v.  Chicago 

"Hutchinson     Carriers     (3d    ed.),  &  N.  W.  R.  Co.,  24  Wis.  157,  1  Am. 

§§  328-333;  Elliott  R.  R.  (2d  ed.),  §  Rep.  164. 

1491;    Gibbon    v.    Paynton,    4    Burr.        "Elliott   R.   R.    (2d   ed.),   §    1492; 

2298;     Chesapeake     &c.     R.     Co.     v.  Goodman  v.   Oregon   R.   &;c.   Co.,  22 

Hall,    136    Ky.    379,    124    S.   W.  372,  Ore.  14,  28  Pac.  894,  49  Am.  &  Eng. 

Ann.    Cas.    1912A,    364;    Nathan    v.  R.    Cas.    87;    Klauber    v.    American 

Woolverton,   134  N.  Y.  S.  469;  Bot-  Exp.   Co.,   21   Wis.  21,  91   Am.   Dec. 

turn  V.   Charleston  &c.  R.  Co.,  72  S.  452. 

Car.  375,  51  S.  E.  985,  2  L.  R.  A.  "'However,  where  the  carrier  con- 
(N.  S.)  773n,  110  Am.  St.  610,  5  tracted  to  carry  and  deliver  two  car- 
Am.  &  Eng.  Ann.  Cas.  118 ;  Schacht  loads  of  potatoes  in  extreme  cold 
V.  Illinois  Cent.  R.  Co.,  94  Tenn.  658,  weather,  and  the  shipper  was  to  pro- 
30  S.  W.  742,  28  L.  R.  A.  176.  vide  a  caretaker  to  build  fires  to  keep 
"^Elliott  R.  R.  (2d  ed.),  §  1491;  them  from  freezing,  and  the  carrier 
Hayes  v.  Wells,  23  Cal.  185,  83  Am.  separated  the  cars,  carrying  one 
Dec.  89;  Chicago  &c.  R.  Co.  v.  ahead  on  the  train,  leaving  the  other 
Thompson,  19  III.  577;  American  at  the  siding,  so  that  the  caretaker 
Exp.  Co.  v.  Perkins,  42  111.  458;  could  not  attend  to  both,  and  the  po- 
Chesapeake  &c.  R.  Co.  v.  Hall,  136  tatoes  in  the  car  left  behind  froze 
Ky.  379,  124  S.  W.  372;  Orange  and  became  worthless,  the  carrier 
County  Bank  v.  Brown,  9  Wend.  (N.  was  liable,  even  though  the  potatoes 
Y.)  85  (money  in  trunk)  ;  Houston  did  not  freeze  until  after  delivery  to 
&  T.  C.  R.  Co.  V.  Burke,  55  Tex.  323.  a  connecting  carrier.  Whitnack  v. 
"Lake  Shore  &c.  R.  Co.  v.  Hod-  Chicago,  B.  &  Q.  R.  Co.,  82  Nebr. 
app,  83  Pa.  St.  22;  Bottum  v.  464,  118  N.  W.  Q,  130  Am.  St.  692, 
Charleston  &c.  R.  Co.,  72  S.  Car.  375,  19  L.  R.  A-  (N.  S.)   lOlln. 
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bursting  of  vessels  because  of  fermentation  of  their  contents, 
the  natural  death  of  animals,  and  damage  to  animals  caused  by 
their  viciousness  or  natural  propensities.  The  latter  may  include 
the  destruction  of  animals  by  each  other,  or  their  death  from 
fright,  or  starvation,  from  heat  or  cold,  or  because,  through 
viciousness  or  fright,  they  put  themselves  into  a  situation  where 
they  die  or  are  injured,  if  the  carrier  has  furnished  sufficient  ac- 
commodations.*^ The  rule  applies  to  carriers  by  water  as  well  as 
land  carriers.""  The  reason  for  this,  as  for  all  the  other  exceptions, 
is  obvious ;  the  carrier  could  not  prevent  such  loss  by  any  means  in 
his  power.  Where  the  carrier  could  have  prevented  loss,  he  is 
usually  liable,  either  on  the  ground  of  his  own  negligence,  the 
ground  that  he  exposed  the  goods  to  danger,  or  the  ground  that 
he  did  not  furnish  suitable  accommodations.  The  rule  as  to 
injuries  caused  by  the  propensities  of  animals  will  be  considered 
more  fully  under  the  chapter  on  Carriers  of  Live  Stock."^ 

§  3194.  Statutory  exceptions  to  carrier's  liability. — Excep- 
tions to  a  common  carrier's  liability  made  by  statute  have  the 
effect  of  the  legal  exceptions  of  the  common  law,  and  in  this 
country  the  most  conspicuous  example  of  these  is  the  federal 
statute  known  as  the  Harter  act,  to  the  effect  that  if  the  owner  of 
a  vessel  transporting  merchandise  to  or  from  any  port  shall 
exercise  due  diligence  to  make  the  said  vessel  in  all  respects  sea- 
worthy and  properly  manned,  equipped  and  supplied,  the  vessel, 
her  owner,  agent,  and  charterers  shall  not  be  held  responsible  for 
damage  or  loss  resulting  from  faults  or  errors  in  navigation  or  in 
the  management  of  the  vessel."^ 

§  3195.  Liability  for  delay. — The  law  makes  it  a  part  of 
the  carrier's  contract  to  carry  safely,  and  as  to  this  part  of  the 
contract  makes  him  an  insurer  of  its  performance.     It  also  makes 

""Hutchinson    Carriers     (3d    ed.),  "" Greenshields    v.    Stevens    (1908), 

§  334;  Elliott  R.  R.  (2d  ed.),  §§  1474,  A.  C.  431,  13  Am.  &  Eng.  Ann.  Cas. 

1475,      1S4S-1557;      Greenshields      v.  245,  and  cases  cited  in  note. 

Stevens  (1908),  A.  C.  431,  13  Am.  &  "See  post,  §  3296. 

Eng.   Ann.  Cas.  245;  Ohio  &  M.   R.  "U.     S.     Revised     Statutes,     1901, 

Co.   V.   Dunbar,   20   III.   623,  71   Am.  §§  4281-4289.      For    a    comparatively 

Dec.  291.     See  also,  Cleveland,  C.  C.  full  discussion  of  the  Harter  Act,  see 

&   St.   L    R.   Co.   V.   Rudy,   173   Ind.  Hutchinson  Carriers   (2d  ed.),   §  345 

181,  89  N.  E.  951.  et  seq. 
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it  a  part  of  the  implied  contract  entered  into  by  every  earner  that 
the  goods  shall  be  delivered  within  a  reasonable  time,  but  as  to  this 
there  is  no  extraordinary  liability,  only  that  of  an  ordinary  bailee, 
and  the  carrier  is  bound  only  to  use  reasonable  care  to  deliver 
within  a  reasonable  time,  and  is  liable  only  for  negligence  in  fail- 
ing to  do  so.°^  If  because  of  unreasonable  delay  the  goods  have 
deteriorated,  the  market-price  has  fallen,  or  the  market  has 
failed  entirely,  the  carrier  is  liable  in  damages,  but  such  delay  is 
not  a  conversion  of  the  goods  unless  a  demand  has  been  made 
and  the  carrier  has  failed  to  surrender  them,"  and  the  consignee 
cannot  refuse  to  receive  them  merely  because  of  unreasonable 
delay. "^  What  is  a  reasonable  time  is  usually  a  question  of  fact, 
dependent  entirely  on  the  circumstances. '^^ 

§  3196.  Special  circumstances  may  increase  duty  not  to 
delay. — If  a  carrier  has  knowledge  of  special  circumstances, 
as  where  goods  are  ordered  for  a  special  purpose,  or  present  use  in 
a  given  way,  so  that  delay  will  defeat  the  purpose  of  the  shipment, 
or  cause  special  damages,  he  may  be  held  to  have  contracted  with 
such  in  view;"  for  instance,  where  the  shipment  was  a  piston 
rod  necessary  for  the  operation  of  a  cotton  gin/^  or  theatrical 

■'^  Taylor  v.  Great  Northern  R.  Co.,  (N.  S.)   1107;  Chesapeake  &c  R.  Co. 

L.  R.  1  C.  P.  38S;  Cincinnati  R.  Co.  v.  Saulsbury,  126  Ky.  179,  103  S.  W. 

V.  Case,   122  Ind.  310,  23  N.  E.  797;  2S4,    12   L.   R.   A.    (N.    S.)    431   and 

Philadelphia  &c.   R.   Co.   v.   Lehman,  note. 

56  Md.  209;   Gates  v.  Chicago  B.  &  '"ElHott   R.   R.    (2d   ed.),   §    1483; 

Q.   R.   Co.,  42  Nebr.  il9,  60   N.   W.  Hutchinson  Carriers  (3d  ed.),  §  652; 

583,  61  Am.  &  Eng.  R.  Cas.  218 ;  Den-  St.  Louis  &c.  R.  Co.  v.  Coolidge,  IZ 

man  v.  Chicago  B.  &  Q.  R.  Co.,  52  Ark.  112,  83  S.  W.  333,  67  L.  R.  A. 

Nebr.   140,  71  N.  W.  967;   Baltimore  555,  108  Am.  St.  21;  Michigan  &c.  R. 

&  O.   R.   Co.  V.   O'Donnell,  49  Ohio  Co.  v.  Day,  20  111.  375,  71  Am.  Dec. 

St.   489,  32  N.   E.  476,  21   L.  R.  A.  278.     A  carrier  of  perishable  freight 

117n,  34  Am.  St.  579;  Ruppel  v.  AUe-  like  potatoes,  in  hot  weather,  is  bound 

gheny  Valley  R.  Co.,  167  Pa.  St.  166,  to  deliver  immediately  to  a  succeeding 

31  Atl.  478,  46  Am.  St.  666.  carrier,  and  is  liable   for  rotting  of 

"Story  Bailments  (9th  ed.),  §  509;  the  potatoes  caused  by  failure  so  to 

Davis  V.  Garrett,  6  Bing.  716;  Ellis  deliver.    St.  Louis  &c.  R.  Co.  v.  Cool- 

V.    Turner,    8   T.    R.    531;    Southern  idge,  IZ  Ark.   112,  83   S.  W.  333,  67 

Exp.  Co.  V.  Hanaw,   134  Ga.  445,  67  L.  R.  A.  555,  108  Am.  St.  21. 

S.  E.  944,  137  Am.  St.  227 ;  Plackett  "  Ft.   Smith  &  W.  R.  Co.  v.  Will- 

V.  Boston  C.  &  M.  R.  Co.,  35  N.  H.  iams   (Okla.),  121  Pac.  275;  Mills  v. 

390;  Scovill  v.  Griffith,  12  N.  Y.  509;  Southern  R.  Co.   (S.  Car.),  11  S.  E. 

Goldbowitz  V.  Metropolitan  Exp.  Co.,  772.      See    cases    cited    in    following 

91  N.  Y.  S.  318.  notes. 

■^  Chicago  &c.  R.  Co.  v.  Pf eif er,  90  °'  American    Express    Co.    v.    Jen- 

Aik.  524,  119  ?   W.  642,  22  L.  R.  A.  nings,  86  Miss.  329,  38  So.  374,  109 
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scenery  to  be  used  for  a  particular  exhibition,"  or  where  after 
cattle  feed  was  transported  to  the  destination,  the  carrier  was 
informed  that  the  owner  was  out  of  feed,  and  must  have  prompt 
delivery,  the  carrier  was  liable  in  special  damages  for  negligent 
delay/"  The  notice  necessary  to  charge  the  carrier  with  special 
damages  may  be  constructive,  and  a  carrier  may  take  notice  from 
the  fact  that  a  furniture  manufacturing  company  causes  an  engine 
shaft  to  be  shipped  to  itself  that  it  is  needed  at  once,°^  or  where  a 
threshing  machine  is  consigned  in  June  to  an  implement  dealer  in 
Kansas,  the  carrier  is  supposed  to  know  that  it  was  intended  for 
immediate  use,  and  is  specially  liable  for  delay  in  transporting 
until  the  close  of  the  threshing  season."^  Damages  from  mere 
negligent  delay  are  generally  treated  as  arising  ex  contractu,  and 
may  not  be  increased  by  bringing  an  action  ex  delicto.*^ 

§  3197.  Excuses  for  delay. — An  accident  or  misfortune, 
though  not  inevitable  or  of  such  class  as  to  be  called  an  act  of 
God,  may  excuse  delay.  Among  these  are  a  heavy  snow,"*  the 
washout  of  a  bridge,""  low  water  in  a  navigable  river,""  the  freez- 
ing of  a  canal  or  river,"'  a  collision  caused  by  the  negligence  of 
another  carrier,""  the  negligence  of  another  railroad  over  which 
the  carrier  transports  goods,"'  an  unusual  and  unanticipated  press 
of  freight,'"  an  unusual  fire  which  destroyed  part  of  the  railroad 

Am    St.  708;   Traywick  v.   Southern  Ballentine  v.  North  Missouri  R.  Co., 

R.  Co.,  71   S.  Car.  82,  SO  S.  E.  549,  48  Mo.  491,  93  Am.  Dec.  315. 

110  Am.  St.  563.  ''Vicksburg   &c.    R.    Co,   v.    Rags- 

°°  Weston  V.   Boston  &  M.  R.   Co.,  dale,  46  Miss.  458;  Burnham  v.  Ala- 

190  Mass    298,   112  Am.   St.  330,  76  baraa  &  V.  R.  Co.,  81   Miss.  46,  32 

N.  E.  1050,  4  L.  R.  A.  (N.  S.)  569n.  So.  912. 

™Bourland  v.  Choctaw  O.  &  G.  R.  "Bennett  v.   Byram,  38  Miss.   17; 

Co     99  Tex    407,  90   S.   W.   483,   3  Silver  v.  Hale,  2  Mo.  App.  557. 

L.  R.  A.   (N.  S.)   1111,  122  Am.  St.  "Philadelphia  &  Reading  R.  Co.  v. 

545  Peale,    135    Fed.    606;    Bowman    v. 

"''Harper   Furniture  Co.  v.   South-  Teall,  23  Wend.  (N.  Y.)  306,  35  Am. 

ern  Exp   Co    148  N.  Car.  87,  62  S.  E.  Dec.  562;  Beckwith  v.  Frisbie,  32  Vt. 

145,  30  L.  R.  A.   (N.  S.)  483n,  128  559. 

Am    St.  588  °*  Conger  v.   Hudson  R.  R.   Co.,  6 

""  Missouri    Pac.    R.    Co.    v.    Peru-  Duer.  (N.  Y.)  375. 

Van  Zandt  Implement  Co.,  73  Kans.  ""  Taylor  v.  Great  Northern  R.  Co., 

295    85  Pac   408,  87  Pac.  80,  6  L.  R.  L.  R.  1  C.  P.  385 ;  Livingston  v.  New 

A.  '(N.  S.)  1058,  117  Am.  St,  468.  York  Cent.  &c.  R.  Co.,  S  Hun   (N. 

"=  American   Exp.   Co.   v.   Jennings,  Y.)  562. 

86  Miss.  329,  38  So.  374,  109  Am.  St.  '» Wibert  v,  New  York  &  E.  R.  Co., 

708  12  N.  Y.  245;  Mauldin  v.  Seaboard 

"Palmer  v.  Atchison  T.  &  S.  F.  Air  Line  R.  Co.,  73  S.  Car.  9,  52  S. 

R    Co     101    Cal.   187,  35   Pac.  630;  E.  677.     Not  ;?  the  carrier's  equip- 
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track/^  and  an  embargo  upon  a  port.''^  The  misconduct  of  the 
carrier's  servants  is  no  excuse  for  delay,"  but  if  former  servants 
of  the  carrier  have  struck,  and  they  hinder  its  present  servants 
from  performing  the  contract  of  carriage,  the  carrier  is  not  liable 
for  delay,'*  nor  is  it  ordinarily  liable  for  delay  caused  by  the 
acts  of  rioters.'^ 

§  3198.  Duty  to  delay  under  some  circumstances. — Under 
certain  circumstances  delay  may  be  a  duty,  for  the  carrier  is  not 
justified  in  exposing  the  goods  to  known  danger  in  order  to  carry 
them  more  quickly,  his  duty  to  carry  them  safely  being  higher 
than  that  to  carry  within  a  reasonable  time.'"  If,  however,  there 
are  circumstances  existing  which  will  excuse  delay,  this  does  not 
necessarily  terminate  the  contract  of  carriage,  and  the  carrier  is 
under  an  obligation  to  carry  as  soon  as  the  circumstances  are 
removed,  and  may  be  liable  for  unreasonable  delay  after  this 
time." 


ment  is  inadequate  to  handle  or- 
dinarily to  be  expected  business. 
Yazoo  &c.  R.  Co.  v.  Blum,  88  Miss. 
180,  40  So.  748,  10  L.  R.  A.  (N.  S.) 
432n. 

'' Michigan  Cent.  R.  Co.  v.  Bur- 
rows, 33  Mich.  6. 

'^  See  cases  cited  under  last  note 
39,  this  chapter. 

'-  Blackstock  v.  New  York  &  E.  R. 
Co.,  20  N.  Y.  48,  75  Am.  Dec.  372; 
Weed  V.  Panama  R.  Co.,  17  N.  Y. 
362. 

"  Central  R.  &  Banking  Co.  v. 
Georgia  Fruit  &c.  Exchange,  91  Ga. 
389,  17  S.  E.  904;  Bartlett  v.  Pitts- 
burg R.  Co.,  94  Ind.  281;  Louisville 
&  N.  R.  R.  Co.  V.  Bell,  3  Ky.  L.  393 ; 
Geismer  v.  Lake  Shore  &  M.  S.  R. 
Co.,  102  N.  Y.  563,  17  N.  E.  828,  55 
Am.  Rep.  837 ;  International  &  G.  N. 


R.  Co.  V.  Tisdale,  74  Tex.  8,  11  S. 
W.  900,  4  L.  R.  A.  545. 

"Bartlett  v.  Pittsburg  R.  Co.,  94 
Ind.  281;  Gulf  C.  &  S.  F.  R.  Co.  v. 
Levi,  76  Tex.  337,  13  S.  W.  191,  8 
L.  R.  A.  323,  18  Am.  St.  45. 

"Davis  V.  Garrett,  6  Bing.  716; 
Crosby  v.  Fitch,  12  Conn.  410,  31  Am. 
Dec.  74S;  International  &  G.  N.  R. 
Co.  V.  Wentworth,  8  Tex.  Civ.  App. 
5,  27  S.  W.  680. 

"Hadley  v.  Clarke,  8  T.  R.  259; 
Lowe  V.  Moss,  12  111.  477;  Vicksburg 
&  M.  R  Co.  V.  Ragsdale,  46  Miss. 
458;  Burnham  v.  Alabama  &  V.  R. 
Co.,  81  Miss.  46,  32  So.  912;  Bowman 
V.  Teall,  23  Wend.  (N,  Y.)  306,  35 
Am.  Dec.  56;  Bahimore  &  O.  R.  Co. 
V.  O'Donnell,  49  Ohio  St.  489,  32  N. 
E.  476,  21  L.  R.  A.  117n,  34  Am.  St. 
579. 
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§  3205.  In  general. — The  contract  between  the  carrier  and 
the  shipper,  in  so  far  as  it  has  been  heretofore  discussed,  is  mainly 
an  implied  one,  forced  on  the  carrier  by  law,  and  the  carrier's 
liability  as  set  out  previously  is  made  a  part  of  every  contract 
of  carriage  of  goods,  unless  the  parties  limit  that  liability  by 
special  contract.  In  fact,  almost  all  goods  shipped  to-day  are 
carried  upon  contracts  which  in  some  manner  limit  the  liability  of 
the  carrier,  and  lessen  the  strictness  of  the  common-law  rule.  It 
was  formerly  held  that  contracts  lessening  the  liability  of  the 
common  carrier  were  against  public  policy,  but  with  the  introduc- 
tion of  better  and  safer  methods  of  transportation,  and  the  large 
increase  in  the  amount  of  transportation,  and  with  the  reflection 
that  the  shipper  entering  into  a  contract  limiting  this  liability 
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may  take  advantage  by  obtaining  lower  rates  than  if  the  carrier 
were  held  to  the  common-law  liability,  the  most  of  the  courts  of 
this  country  now  recognize  the  right  of  a  common  carrier  to  limit 
liability  by  contract  to  some  extent.  Sometimes  the  carrier  con- 
tracts to  increase  his  liability,  as  for  instance  where  goods  to 
reach  their  destination  must  be  carried  over  several  lines,  and  the 
carrier  binds  himself  to  transport  the  goods  all  the  way,  and  to 
be  responsible  for  their  safety  until  they  reach  their  final  destina- 
tion. Usually  the  provisions  of  the  contract  limiting  liability  are 
contained  in  the  same  instrument,  which  serves  also  as  a  receipt 
for  the  goods  and  evidence  of  their  acceptance,  namely,  the  bill 
of  lading,  although  limitation  contracts  may  be  made  in  other 
ways,  as  by  notice,  by  printed  tickets,  or  checks,  or  by  parol.  In 
all  cases  the  essentials  of  a  contract,  mutual  assent  and  a  sufficient 
consideration,  must  be  present. 

§  3206.  Limitation  of  liability  by  notice. — In  early  English 
cases  it  was  held  that  the  carrier  might  limit  liability  not  only  by 
express  contract,  but  also  by  notice  to  the  shipper,  even  by  a  gen- 
eral public  notice,  if  brought  to  the  shipper's  knowledge.  So  much 
confusion  arose  over  the  application  of  this  rule  that  the  Land 
Carriers  Act  was  enacted  in  1830,  and  the  Railway  and  Canal 
Traffic  Act  in  1854,  under  the  provisions  of  which  the  carrier  is 
allowed  to  limit  liability  by  special  contract,  or  as  to  certain  arti- 
cles by  special  notice  even  against  its  own  negligence.^  In  the  ear- 
liest American  cases  it  was  held,  in  direct  opposition  to  the  Eng- 
lish cases,  that  by  the  common  law  the  carriers  did  not  have  the 
right  to  limit  liability  by  public  notice,  and  for  reasons  of  public 
policy  they  should  not  have  such  right,"  and  a  little  later  the  New 
York  Supreme  Court  decided  that  the  carrier  could  not  limit  his 
liability  by  express  contract.^  Shortly  afterward  the  United 
States  Supreme  Court  decided  that  a  common  carrier  may,  at  least 
by  special  contract,  restrict  his  liability,*  and  the  New  York 

^Elliott   R.    R.    (2d   ed.).    §  1495;    v.  Goodwin,  19  Wend.   (N.  Y.)  251, 
Hutchinson  Carriers  (3d  ed.),§§390-     32  Am.  Dec.  470 
399.  "Gould  V.  Hill,  2  Hill  (N.  Y.)  623. 

'  Hollister  v.  Nowlen,  19  Wend.  *  New  Jersey  Steam  Nav.  Co.  v. 
(N.  Y.)  234,  32  Am.  Dec.  455;  Cole     Merchants'   Bank,   6   How.    (U.   S.) 

344,  12  L.  ed.  465. 
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Supreme  Court  then  followed  this  ruling.^  Now  in  almost  every 
state  the  carrier  may,  if  no  statute  prohibits,  make  an  express  or 
special  contract  with  its  employer,  by  which  the  latter  releases  a 
portion  of  the  earner's  common-law  liability  as  insurer  of  the 
goods.® 

§3207.  Essentials  of  the  contract.— To  be  effective,  the 
contract  must  be  special  and  express,  in  clear  terms,  and  exemp- 
tion from  liability  cannot  be  a  matter  of  inference  from  general 
or  ambiguous  terms.'  There  must  have  been  a  mutual  assent 
to  its  terms,  and  it  is  generally  held  that  the  carrier  must  show, 
or  it  must  appear,  that  it  stood  willing  to  carry  the  goods  upon 
the  terms  of  common-law  liability,  and  that  the  shipper  had  a 
choice  between  shipping  on  these  terms,  or  under  the  terms  of 
the  special  contract.*  It  has  been  held  that  it  need  not  show 
that  an  offer  was  made  to  carry  the  goods  as  insurer,  but  that 
it  would  have  carried  as  such  if  the  shipper  had  demanded.^ 
If  it  would  have  been  useless  to  have  demanded  that  the 
goods  be  so  carried,  then  the  shipper  would  be  under  no 
duty  so  to  demand,  and  though  he  shipped  goods  under  a  contract 
of  limited  liability,  he  is  held  not  to  have  consented  thereto." 

"Dorr  V.  New  Jersey  Steam  Nav.  A.    518;    Nashville    &c.    R.    Co.    v. 

Co.,  11  N.  Y.  485,  62  Am.  Dec.  125  Stone,  112  Tenn.  348,  79  S.  W.  1031, 

and  note.  105    Am.    St.   955.     But   the   United 

"See  cases   cited   in   Elliott   R.   R.  States  Supreme  Court  has  held  that 

(2d   ed.),   §    1500;   Hutchinson   Car-  if  the  stipulation  is  just  and  reason- 

riers    (3d  ed.),   §  401,  and  see  notes  able,  there  is  no  necessity  for  alter- 

reviewing  the  authorities  in  32  Am.  native  choice,  or  independent  consid- 

Dec   497,  82  Am.  Dec.  379,  5  Am.  St.  eration.     Arthur  v.  Texas  &  Pac.  R. 

725,  3  L.  R.  A    343,  13  L.  R.  A.  518,  Co.,  204  U.  S.  505,  51  L.  ed.  590,  27 

3  Am.  &  Eng.  R.  Cas.  272,  7  Lewis  Sup.  Ct.  338,  revg.   139  Fed.  127,  71 

Am.    Rep.    &    Corp.    282,    11    Lewis  C.  C.  A.  391.    And  see  Cau  v.  Texas 

Am.   Rep.   &   Corp.   647,  88  Am.   St.  &  P.  R.  Co.,  194  U.  S.  427,  48  L.  ed. 

77  et  seq.  1053,  24  Sup.  Ct.  663. 

'  Saunders  v.  Southern  R.  Co.,  128  °  St.  Louis  &  S.  F.  R.  Co.  v.  Pearce, 
Fed.  15,  62  C.  C.  A.  523 ;  Westcott  v.  82  Ark.  353,  101  S.  W.  760,  118  Am. 
Fargo  61  N.  Y.  542;  Nicholas  v.  St.  75;  Louisville  &c.  R.  Co.  v.  Man- 
Railroad  Co.,  89  N.  Y.  370.  Chester    Mills,    88   Tenn.    653,    14    S. 

'  Little  Rock  &c.  R.  Co.  V.  Cravens,  W.    314;    Nashville    &c.    R.    Co.    v. 

57  Ark.  112,  20  S.  W.  803,  18  L,  R.  A.  Stone,  112  Tenn.  348,  79  S.  W.  1031 ; 

527,   38   Am.    St.    230;    Cleveland    C.  Deming  v.    Merchants'   Cotton-Press 

C.  &  St.  L.  R.  Co.  V.  Hollowell,  172  Co.,  90  Tenn,  306,   17   S.   W.  89,   13 

Ind    466,   88   N.    E.    680;    Louisville  L.    R.   A.    518.     See   also,   Cleveland 

&c.  R.  Co    V.   Gilbert,  88  Tenn.  430,  C.  C.  &  St.  L.  R.  Co.  v.  Hollowell, 

12  S.  W.  1018  7  L.  R.  A.  162 ;  Dam-  172  Ind.  466,  470,  88  N.  E.  680. 

ing  V.   Merchants'   Cotton-Press   Co.,  "Little  Rock  &  Ft.   S.  R.   Co.  v. 

90  Tenn.  306,  17  S.  W.  89,  13  L.  R.  Cravens,    57  Ark.  112,  20  S.  W.  803, 
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For  the  law  imposes  upon  the  carrier  the  duty  to  carry  all  goods 
of  the  kind  which  he  holds  himself  out  as  carrying  as  an  insurer 
of  their  safety,  and  the  owner  of  goods  has  a  right  to  demand 
that  his  goods  shall  be  carried  under  the  insurer's  liability.  In 
Kansas/^  lowa^^  and  Texas^^  contracts  limiting  the  common  car- 
rier's liability  are  prohibited  by  statute,  in  Nebraska"  and  Ken- 
tucky^^  by  the  state  constitutions. 

§  3208.  What  is  a  special  contract. — The  contract  must  be 
express  and  mere  notice  will  not  create  an  express  contract.^"  The 
knowledge  of  the  contents  of  a  public  notice  was  held  in  early 
English  cases  to  constitute  a  contract,  since  with  knowledge  of  the 
terms  of  a  carrier,  if  one  does  business  with  him,  he  is  held 
to  have  contracted  with  reference  to  such  terms.  This  has  been 
said  to  be  merely  evidence  of  an  implied  contract.^^  If  there  is 
express  assent  to  a  notice  there  may  be  an  express  contract,  and 
when  a  shipper  takes  a  bill  of  lading  containing  the  notice  from 
the  carrier  he  is  held  to  have  assented  to  its  terms,  thus  making 
a  special  or  express  contract.^*  Under  the  English  Land  Carriers 
Act,  when  the  carrier  hands  to  the  employer  a  printed  notice  of 
terms,  or  ticket  which  he  receives,  he  is  held  bound  by  its  terms  as 
an  express  contract.^'  Since  in  America  it  is  the  custom  to  give  to 
the  shipper  a  receipt  or  bill  of  lading  containing  the  terms  of  the 

38   Am.    St.   230,    18   L.   R.   A.   527;  "'Southern   Exp.   Co.   v.    Fox,    131 

Cleveland  C.  C.  &  St.  L.   R.   Co.  v.  Ky.  257,   115   S.   W.   184,   117   S.  W. 

HoUowell,    172    Ind.   466,    88    N.    E.  270,  133  Am.  St.  241;   Cincinnati  N. 

680.  O.  &  T.   P.  R.  R.  Co.  v.   Steele,  140 

"St.  Louis  &  S.  F.  R.  Co.  v.  Sher-  Ky.  383,  131   S.  W.  22,  140  Am.  St. 

lock,  59  Kans.  23,  51   Pac.  899  (ex-  388. 

cept    with    permission    of    board    of  "  Georgia  R.   Co.  v.   Gann,  68  Ga. 

railroad  commissioners).  350;    Central   of    Georgia    R.    Co.   v. 

"Iowa  Code  (1897),  §  2074;  Lucas  Hall,  124  Ga.  322,  52  S.  E.  679,  4  L. 

V.  Burlington  C.  R.  &  N.  R.  Co.,  112  R.  A.  (N.  S.)  898;  WilHams  v.  Cen- 

lowa  594,  84  N.  W.  673.  tral   R.    Co.,  93   App.   Div.    (N.   Y.) 

"Galveston  H.  &  S.  A.  R.  Co.  v.  582,    88    N.    Y.    S.    434;    Brown    v. 

Ball,    80    Tex.    602,    16    S.    W.    441.  Adams  Exp.  Co.,  15  W.  Va.  812. 

This  statute  does  not  apply  to  inter-  "  Crouch  v.   London  &  N.   W.  R. 

state  shipments.   Missouri  Pac.  R.  Co.  Co.,  2  C.  &  R.  789. 

V.  Sherwood,  84  Tex.  125,  19  S.  W.  '"Bernstein  v.  Weir,  40  Misc.   (N. 

455,  17  L.  R.  A.  643.  Y.)  635,  83  N.  Y.  S.  48. 

"  Missouri   Pac.  R.   Co.  v.  Vande-  "  Palmer   v.    The    Grand   Junction 

venter,  26  Nebr.  222,  41  N.  W.  998,  3  R.  Co.,  4  M.  &  W.  748;  Austin  v. 

L.  R.  A.  129;  Z1  Am.  &  Eng.  R.  Cas.  The  Manchester  &c.  R.  Co.,  10  C.  B. 

651;    Wabash   R.   Co.   v.    Sharpe,   76  454. 
Nebr.  424,  107  N.  W.  758,  124  Am.  St. 
823. 
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carrier  as  to  his  liability,  when  goods  are  delivered  to  land  car- 
riers, it  is  held  that  the  shipper's  taking  of  such  a  receipt  signifies 
his  assent  to  the  contract  therein  expressed,  whether  or  not  it  has 
been  read  to  him  or  explained,  or  his  attention  called  thereto,  or 
he  understood  it,  or  was  aware  of  its  conditions,  or  expressly  as- 
sented to  them,  if  no  fraud  is  practiced  by  the  carrier,  and  oppor- 
tunity is  given  the  shipper  to  know  the  contents.^"  So  when 
under  such  circumstances  the  shipper  accepts  a  bill  of  lading,  the 
presumption  that  he  assents  to  it  is  held  to  be  conclusive.^^  It  is 
said  that  every  man  of  reasonable  intelligence  nowadays  knows 
that  no  carrier  now  undertakes  to  carry  under  the  common-law 
liability.  In  Illinois  and  Georgia,  however,  it  is  held  that  the 
mere  acceptance  by  the  owner  of  a  receipt  does  not  constitute  an 
assent  to  a  limitation  of  the  carrier's  liability  by  terms  therein 
contained,  but  the  carrier  must  show  by  outside  evidence  that 
there  was  an  actual  acceptance  on  the  part  of  the  shipper.^^ 

§  3209.  Contract  may  be  in  parol.— A  parol  contract  limit- 
ing liability  may  be  shown,  and  if  established  will  be  held  as  valid 
as  a  written  one,  the  only  difference  being  in  the  kind  of  evidence 
and  the  ease  of  proof.^^     As  said  in  a  previous  section,  all  prior 

^Louisville  &c.   R.   Co.   v.   Meyer,  ville     &c.     R.     Co.     v.     Stone,     112 

78  Ala.  597;  St.  Louis  &  S.  F.  R.  Co.  Tenn.  348,  79  S.  W.  1031,  105  Am.  St. 

V.    Pearce,   82   Ark.   353,    101    S.   W.  955 ;  Cau  v.  Texas  &  P.  R.  Co.,  194 

760,  118  Am.   St.  75;  Atlantic  Coast  U.  S.  427,  48  L.  ed.  1053,  24  Sup.  Ct. 

Line  R    Co    v    Dexter,  SO  Fla.   180,  663;    Davis   v.    Central   Vermont    R. 

39  So.  634,  111  Am.  St.  116;  Patrick  Co.,  66  Vt.  290,  29  Atl.  313,  44  Am. 

V    Missouri  R.  Co.,  5  Ind.  Ter.  742,  St.  852;  Boorman  v.  American  Exp. 

88  S.  W.  330,  modified  144  Fed.  632,  Co.,  21  Wis.  154.     Shipper  cannot  set 

75  C.   C.  A.  434;   Stewart  v.  Cleve-  up    hurried    execution,    lack    of    due 

land  C.  C.  &  St.  L.  R.  Co.,  21  Ind.  care    in    execution    or    ignorance    of 

App    218    52  N.   E.  89;   Mulligan  v.  provisions.     Nashville  &c.   R.   Co,  v. 

Illinois  Cent.  R.  Co.,  36  Iowa  181,  14  Stone,  112  Tenn.  348,  79  S.  W.  1031, 

Am.    Rep.    514;    Kallnan    v.    United  105  Am.  St.  955. 

States   Exp.   Co.,   3   Kans.  205;   Cox  ^'Belger  v.  Dinsmore,  51  N.  Y.  166, 

V.  Vermont  Cent.  R.  Co.,  170  Mass.  10  Am.  Rep.  575;  Kirkland  v.  Dms- 

129  49  N    E   97 ;  Smith  v.  American  more,  62  N.  Y.  171,  20  Am.  Rep.  475 ; 

Exp    Co.,'  108  Mich.  572,  66  N.  W.  Cau  v.  Texas  &  P.  R.  Co.,  194  U.  S. 

479 ;    Patterson    v.    Kansas    City  &c.  427,  48  L.  ed.  1053,  24  Sup.  Ct.  663.     ' 

R    Co     56  Mo    App.  657;  Merrill  v.  ^Southern  Express  Co.  v.  Hanaw, 

American   Exp.   Co.,   62   N.   H.   514;  134  Ga.  445,  67  S.  E.  944,  137  Am. 

Belger  v    Dinsmore,  51  N.  Y.  166,  10  St.    227 ;     Adams     Express     Co.     v. 

Am   Rep   575,  Kirkland  v.  Dinsmore,  Haynes,  42  111.  89 ;  Chicago  &c.  R.  Co. 

62  N   Y   171   20  Am.  Rep.  475 ;  Earn-  v.  Calumet  Stock  Farm,  194  111.  9,  61 

ham 'v.' Camden   R.   Co.,   55    Pa.    St.  N    E.  1095,  88  Am.  St^68. 

53-   Swindler  v.  Milliard,  2  Rich.  L.  =^  Missouri   &c.    R.   Co.   v.    Patrick, 

(S.  Car.)  286,  45  Am.  Dec.  732;  Nash-  144  Fed.  632,  75  C.  C.  A.  434;  Louis- 
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oral  agreements  are  considered  to  have  been  merged  in  the  written 
bill  of  lading  if  such  is  accepted,^*  but  it  may  be  shown  that  the 
written  contract  has  been  modified  by  a  subsequent  parol  con- 
tract.^" The  contract  need  not  be  signed  by  both  parties;  if  the 
carrier  signs,  it  is  conclusive  evidence  of  his  assent  to  the  terms, 
and  if  the  shipper  accepts,  his  assent  is  as  conclusive  as  if  he  had 
signed.^"  But  in  certain  states  the  statute  requires  such  con- 
tracts to  be  in  writing  and  signed  by  both  parties,  and  these  stat- 
utes are  binding.^' 


'&■ 


I     §  3210.     Notices    informing     of    carrier's    regulations. — 

(Though  the  carrier  may  not  limit  his  strict  liability  as  an  insurer 
by  public  notice,  nor  private  notice  unless  assent  of  the  ship- 
per is  shown,  yet  he  may  by  notice  inform  the  public  that  he  car- 
iries  only  a  certain  class  of  goods,  or  only  over  his  own  route, 
or  that  he  will  carry  articles  only  under  a  certain  value,  unless 
the  shipper  complies  with  certain  conditions,  and  if  he  can  show 
that  the  employer  has  knowledge  of  this  notice,  then  he  is  not 
liable  beyond  its  terms. ^*  The  reason  for  this  rule  would  seem 
to  be  that  he  has  not  held  himself  out  to  be  a  carrier  beyond  the 
extent  limited  by  public  notice,  and  this  notice  has  the  same 
effect  as  the  knowledge  of  the  reasonable  rules  and  regulations 
of  the  carrier  upon  the  one  who  does  business  with  him. 

§  3211.  To  be  effectual  the  terms  of  limitation  must  be  a 
part  of  the  contract. — The  mere  acceptance  of  the  carrier's 
receipt  will  not  bind  the  shipper  to  the  limitations  of  liability 
contained  therein  unless  the  terms  of  limitation  are  written  or 
printed  upon  it  as  a  part  of  the  contract  entered  into,  and  in  such 
a  manner  that  they  cannot  reasonably  be  overlooked.^'     So  it  has 

ville  &c.  R.  Co.  V.  Nicolai,  4  Ind.  App.  Am.  Dec.  222 ;  Orange  County  Bank 

119,   30  N.   E.  424,  SI  Am.   St.  206;  v.    Brown,    9   Wend.    (N.    Y.)    115; 

American    Transp.    Co.    v.    Moore,   5  Farmers'     &     Mechanics'     Bank     v. 

Mich.  368;  Gould  v.  Hill,  2  Hill  (N.  Champlain   Transp.   Co.,  22   Vt.   186, 

Y.)   623.  56  Am.  Dec.  68. 
^*See  cases  cited  under  §  3161.  '"'Hutchinson     Carriers     (3d    ed.), 

"^See  cases  cited  under  §  3161.  §  415;  Elliott  R.  R.  (2d  ed.),  §§  1502, 

^  See  cases  cited  under  note  20.  1502a.     It  is  held  that  where  a  ship- 

"  Feige  v.   Mich.   Cent.   R.   Co.,  62  per  fills  out  a  printed  blank  furnished 

Mich.   1,  28  N.  W.  685.  by   a   carrier,   he    makes    it    his   own 

"'2  Greenleaf  Ev.,  §  215;  Moses  v.  contract  and  is  bound  by  clauses  lim- 

Boston  &  M.  R.  Co.,  24  N.  H.  71,  55  iting  liability  contained  therein.    Per- 
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been  held  that  if  there  are  terms  of  Hmitation  upon  the  back  of  the 
receipt  there  is  no  presumption  that  the  party  accepting  the 
receipt  knew  of  them,^"  and  even  that  such  a  presumption  does 
not  arise  when  such  terms  printed  upon  the  back  are  referred  to 
upon  the  face.'^  So  where  a  Hmiting  clause  was  stamped  upon 
the  receipt  in  red  ink,  in  one  corner  at  right  angles  to  the  text/^ 
or  where  a  revenue  stamp  was  fixed  over  a  limitation  clause  in 
printing/^  it  was  held  that  there  was  no  presumption  that  the 
shipper  assented  to  such  terms.  And  if  conditions  tending  to 
limit  liability  are  written  or  printed  upon  the  receipt,  but  not  a& 
a  part  of  the  contract,  they  are  considered  only  notices,  not  bind- 
ing upon  the  shipper  unless  assent  is  shown.  ^*  It  has  been  held 
that  where  an  express  company  delivered  to  a  passenger  in  a  rail- 
road car,  when  the  light  was  so  dim  that  he  could  not  read  it,  a 
baggage  check  which  contained  limitations  upon  liability  printed 
in  fine  type,  the  carrier  could  not  set  up  such  limitations  as  a 
defense,  since  the  carrier  and  the  passenger  were  not  upon  terms 
of  equality  in  the  transaction,  and  the  latter  could  not  assent  to 
what  he  did  not  know.^'*  It  has  been  held,  however,  that  if  a  re- 
ceipt is  given  to  a  person  similarly  situated,  but  under  conditions 
such  that  he  can  easily  read  it,  and  he  neglects  to  do  so,  he  is 
bound,  nevertheless,  by  its  contents.^° 

§  3212.    Receipt  must  be  delivered  when  goods  accepted.— 

To  make  the  conditions  of  the  receipt  effectual  in  limiting  liabil- 
ity it  must  usually  be  delivered  to  the  shipper  when  the  goods 
are  accepted,  for  by  accepting  the  goods  without  delivering  such 
receipt  the  carrier  has  accepted  them  under  the  common-law 

rin  V.  United  States  Exp.  Co.,  78  N.  ern  R.   Corp.,  14  Blatch.    (U.   S.)   9, 

J.  L.  515,  74  Atl.   462,  28  L.   R.  A.  Fed.  Cas.  No.  689. 

(N.  S.)  645  and  note.  '■'New  York  N.  H.  &  H.  R.  Co.  v. 

=■"  Baltimore  &  O.  R.  Co.  v.  Doyle,  Sayles,  87  Fed.  444,  32  C.  C.  A.  485. 

142  Fed.  669,  74  C.  C.  A.  245 ;  Mer-  "'  Perry  v.  Thompson,  98  Mass.  249. 

chants' Despatch  Transp.  Co.  V.  Furth-  ''Hutchinson     Carriers     (3d     ed.), 

mann,   149   111.   66,   47   111.    App.   561,  §  415;   Central  of  Georgia  R.  Co.  v. 

36  N.  E   624,  41  Am.  St.  265 ;  Mich-  Hall,  124  Ga.  322,  52  S.  E.  679,  4  L. 

igan  Cent.  R.  Co.  v.  Mineral  Springs  R.  A.   (N.  S.)   898,  110  Am.  St.  170. 

Mfg.  Co.,   16  Wall.    (U.   S.)   318,  21  "'Blossom  v.  Dodd,  43  N.  Y.  264, 

L   ed   297  3  Am.  Rep.  701;  Madan  v.  Sherard, 

='  Michigan  Central  R.  Co.  v.  Min-  73  N.  Y.  329,  29  Am.  Rep.  153. 

eral  Springs  Mfg.  Co.,  16  Wall.   (U.  ''Madan  v.  Sherard,  73  N.  Y.  329, 

S.)  318,  21  L.  ed.  297;  Ayres  v.  West-  29  Am.  Rep.  153;  cases  cited  in  note 
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liability.^^  It  might  be  shown  in  such  instance,  however,  that  the 
shipper  ratified  the  receipt  on  receiving  it,  or  that  the  usual  course 
of  business  between  the  parties  was  such  that  the  carrier  was 
accustomed  to  receive  goods,  and  issue  a  receipt  later.^^  If  there 
is  no  such  custom  of  deahng  and  the  carrier  unintentionally 
failed  to  give  a  receipt,  and  there  was  no  consent  by  the  shipper 
to  receive  a  receipt  in  future,  the  carrier  is  bound  under  the  com- 
mon law.^"  Where  goods  are  accepted  and  the  carrying  begun 
under  an  oral  agreement,  it  has  been  held  that  this  oral  agreement 
is  not  merged  in  a  bill  of  lading  afterward  delivered  to  the 
shipper.''" 

§  3213.    Character  of  limitations. — If  the  contract  is  fair 

and  reasonable  and  based  upon  a  sufficient  consideration,  it  seems 
that  the  common  carrier  of  goods  may  by  express  contract  relieve 
himself  from  liability  of  any  character,  except  from  the  conse- 
quences of  fraud  or  felony  by  his  servants  or  the  negligence  of 
himself  and  his  servants.*^  Among  examples  of  the  manner  in 
which  the  carrier  may  relieve  himself  by  express  contract  from 
liability  as  an  insurer  are  the  following:  The  carrier  of  live 
stock  may  be  exempted  from  liability  for  injuries  to  the  stock 
not  connected  with  the  running  and  management  of  the  train, 
but  rather  connected  with  the  care  of  the  stock,  such  as  injury 
in  loading  and  unloading,  from  placing  too  many  in  one  compart- 
ment, from  suffocation,  overheating,  weakness,  escape  and  similar 
causes.*^     A  carrier  may  be  exempted  from  liability  for  loss  by 

"Louisville  &c.   R.    Co.   v.    Meyer,  §  3161.    Merchants'  Despatch  Transp. 

78    Ala.    597;    Merchants'    Despatch  Co.  v.  Furthmann,  149  111.  66,  47  111. 

Transp.    Co.    v.    Cornforth,    3    Colo.  App.  561,  36  N.   E.  624,  41  Am.   St. 

280,  25  Am.  Rep.  757 ;  Michigan  Cent.  265 ;  Missouri  Pac.  R.  Co.  v.  Beeson, 

R.  Co.  V.  Boyd,  91  111.  268 ;  St.  Louis  30  Kans.  298,  2  Pac.  496 ;  St.  Louis  & 

&  S.  F.  R.  Co.  V.  Clark,  48  Kans.  321,  S.  F.  R.  Co.  v.  Clark,  48  Kans.  321, 

29  Pac.  312;  Blossom  V.  Griffin,  13  N.  29    Pac.    312;    GuiUaurae   v.    General 

Y.  569,  67  Am.   Dec.   75 ;   Gaines  v.  Transatlantic  Co.,  100  N.  Y.  491,  3  N. 

Union  &  Ins.   Transp.   Co.,  28  Ohio  E.  489. 

St.  418.  "  St.  Louis,  I.   M.  &  S.   R.   Co.  v. 

"Rubens  v.  Ludgate  Hill  Steamship  Coolidge,  li  Ark.  112.  83  S.  W.  333, 

Co.,  65  Hun   (N.  Y.)  625,  48  N.  Y.  67  L.  R.  A.  555,  108  Am.  St.  21;  St. 

St.  732,  20  N.  Y.  S.  481,  affd.  143  N.  Louis  &  S.  F.  R.  Co.  v.   Pearce,  82 

Y.  629,  37  N.  E.  825;  Shelton  v.  Mer-  Ark.  353,  101  S.  W.  760,  118  Am.  St. 

chants'  Dispatch  Transp.   Co.,  59  N.  75;   Nashville  &c.  R.  Co.  v.  Stone  & 

Y.   258.  Haslett,  112  Tenn.  348,  79  S.  W.  1031, 

™Gott  V.  Dinsmore,   111   Mass.  45.  105  Am.  St.  955.     See  post,  §  3219. 

^  See    cases    cited    in    note    under  "  East  Tennessee  R.   Co.  v.   John- 
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fire,*'  by  strikers,  mobs  or  rioters,**  by  thieves  or  robbers,*"  for 
the  loss  of  goods  of  a  dangerous  character,*"  and  may  by  contract 
provide  that  his  liability  in  case  the  goods  are  delayed  before 
delivery  to  another  carrier  shall  be  only  that  of  a  warehouse- 


man. 


§  3214.  Limitation  of  amount  of  liability. — It  is  the  gen- 
eral rule  that  the  shipper  and  carrier  may  enter  into  a  contract 
upon  a  sufficient  consideration,  usually  a  reduced  freight  rate, 
placing  a  fair  and  good  faith  value  upon  the  goods  carried,  as  a 
basis  of  the  carrier's  charges  and  responsibility,  beyond  which 
value  the  carrier  shall  not  be  liable.*^  But  a  mere  arbitrary  and 
unreasonable  valuation  of  the  goods,  inserted  in  the  contract  by 
the  carrier,  without  notice  to  the  shipper,  and  without  considera- 
tion, does  not  bind  the  shipper.*'     Some  authorities  seem  to  hold 


ston,  75  Ala.  596,  51  Am.  Rep.  489; 
St.  Louis  L  M.  &  S.  R.  Co.  v.  Lesser, 
46  Ark.  236;  Georgia  R.  Co.  v.  Beatie, 
66  Ga.  438,  42  Am.  Rep.  75;  Balti- 
more &c.  R.  Co.  V.  Fox,  113  111.  App. 
180;  Terre  Haute  &c.  R.  Co.  v.  Sher- 
wood, 132  Ind.  129,  31  N.  E.  781,  17 
L.  R.  A.  339,  32  Am.  St.  239 ;  Morse  v. 
Canadian  Pac.  R.  Co.,  97  Maine  11, 
53  Atl.  874;  Myers  v.  Wabash  &c.  R. 
Co.,  90  Mo.  98,  2  S.  W.  263;  Chi- 
cago, St.  P.  &c.  R.  Co.  V.  Schuldt,  66 
Nebr.  43,  92  N.  W.  162;  Pennsyl- 
vania R.  Co.  V.  Raiordan,  119  Pa. 
St.  577,  13  Atl.  324,  4  Am.  St.  670; 
Belts  V.  Farmers'  Loan  &  Trust  Co., 
21  Wis.  80. 

"Reid  V.  Evansville  &c.  R.  Co.,  10 
Ind.  App.  385,  35  N.  E.  703,  53  Am. 
St.  391;  Johnson  v.  W.  Jersey  &c.  R. 
Co.,  78  N.  J.  L.  529,  74  Atl.  496,  138 
Am.  St.  625,  20  Am.  &  Eng.  Ann. 
Cas.  228  and  cases  cited  in  note ;  Con- 
stable V.  National  Steamship  Co.,  154 
U.  S.  51,  38  L.  ed.  903,  14  Sup.  Ct. 
1062. 

"Gulf  C.  &  S.  F.  R.  Co.  V.  Gate- 
wood,  79  Tex.  89,  14  S.  W.  913,  10 
L.  R.  A.  419. 

"The  Saratoga,  20  Fed.  869. 

"California  Powder  Works  v.  At- 
lantic &  P.  R.  Co.,  113  Cal.  329,  45 
Pac.  691,  36  L.  R.  A.  648. 

"Courteen  v.  Kanawha  Dispatch, 
110  Wis.  610,  86  N.  W.  176,  55  L.  R. 
A.  182. 


« Elliott  R.  R.  (2d  ed.),  §  1510; 
Pierce  v.  Southern  Pac.  R.  Co.,  120 
Cal.  156,  47  Pac.  874,  52  Pac.  302,  40 
L.  R.  A.  350 ;  Russell  v.  Pittsburg  &c. 
R.  Co.,  157  Ind.  305,  61  N.  E.  678,  55 
L.  R.  A.  253,  87  Am.  St.  214 ;  Graves 
V.  Lake  Shore  &c.  R.  Co.,  137  Mass. 
33,  50  Am.  Rep.  282;  Hill  v.  Boston 
H.  T.  &  W.  R.  Co.,  144  Mass.  284,  10 
N.  E.  836;  note  88  Am.  St.  105  et 
seq.  See  cases  cited  in  notes  imme- 
diately following.  Donlon  v.  South- 
ern Pac.  R.  Co.,  151  Cal.  763,  91 
Pac.  603,  11  L.  R.  A.  (N.  S.)  811,  12 
Am.  &  Eng.  Ann.  Cas.  1118,  and  note 
reviewing  the  authorities ;  Atlantic 
Coast  Line  R.  Co.  v.  Dexter,  50  Fla. 
180,  39  So.  634,  111  Am.  St.  116;  Cole 
V.  Minneapolis  &c.  R.  Co.,  117  Minn. 
ii,  134  N.  W.  296;  Greenwald  v.  Bar- 
rett, 199  N.  Y.  170,  92  N.  E.  218,  35 
L.  R.  A.  (N.  S.)  971. 

'» Elliott  R.  R.  (2d  ed.),  §  1510; 
Southern  Exp.  Co.  v.  Gibbs,  155  Ala. 
303,  46  So.  465,  18  L.  R.  A.  (N.  S.) 
874n,  130  Am.  St.  24;  Central  of 
Georgia  R.  Co.  v.  Hall,  124  Ga.  322, 
52  S.  E.  679,  4  L.  R.  A.  (N.  S.)  898, 
110  Am.  St.  170;  Chicago  &  N.  W. 
R.  Co.  V.  Chapman,  133  111.  96,  24 
N.  E.  417,  8  L.  R.  A.  508,  23  Am.  St. 
587  and  note ;  Rosenf eld  v.  Peoria 
&c.  R.  Co.,  103  Ind.  121;  Hanson  v. 
Great  Northern  R.  Co.,  18  N.  Dak. 
324,  121  N.  W.  78,  138  Am.  St.  768; 
Adams  Exp.  Co.  v.  Byers  (Ind.),  95 
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that  the  shipper  must  fix  the  value  to  make  the  contract  good, 
but  it  is  often  held  that  if  a  receipt  is  voluntarily  accepted  fixing 
a  value  upon  the  goods,  the  owner  is  presumed  to  have  assented 
if  no  unfair  advantage  has  been  taken,  although  the  value  has 
been  placed  by  the  carrier.^"  The  rules  as  to  other  limitations 
by  receipt,  and  the  conditions  under  which  they  are  not  binding, 
apply  of  course  to  this  limitation.  The  authorities  differ  more  as 
to  whether  such  a  stipulation  is  valid  where  the  carrier  is  negli- 
gent. It  is  said  in  Elliott  on  Railroads,^^  "We  believe  that  most 
of  the  apparently  conflicting  decisions  can  be  reconciled  in  accord- 
ance with  the  following  rules:  i.  A  bona  fide  contract,  fairly 
made,  in  advance,  upon  sufficient  consideration,  fixing  the  value 
of  the  property  or  the  rule  for  ascertaining  its  value  in  case  of 
loss  or  injury,  even  if  the  carrier  is  guilty  of  negligence,  is  valid 
and  enforcible,  and,  if  based  upon  a  lower  rate  of  freight  in  pro- 
portion to  the  decreased  liability,  'will  be  upheld  as  a  proper  and 
lawful  mode  of  securing  a  due  proportion  between  the  amount 
for  which  the  carrier  may  be  responsible  and  the  freight  he  re- 
ceives, and  of  protecting  himself  against  extravagant  and  fanci- 
ful valuation."*^  2.  A  stipulation  arbitrarily  limiting  the  amount 
of  recovery  in  case  of  the  negligence  of  the  carrier,  without  re- 

N.  E.  513.    A  live  stock  contract  fix-  873;  American  Silk  Dyeing  &c.  Co.  v. 

ing  a  value  at  one-third  of  the  real  Fuller's    Exp.    Co.    (N.    J.),    82   Atl. 

value     is     unreasonable     and     void.  894   (holding  that  if  the  shipper  pre- 

Nashville   &c.    R.    Co.    v.    Stone,    112  pares   the   receipt   and   delivers   it  to 

Tenn.  348,  79  S.  W.  1031,  lOS  Am.  St.  the    carrier   the    shipper    is    bound)  ; 

955.      Limitation    of     liability    to    a  Nashville   &c.    R.    Co.    v.    Stone,    112 

nominal    amount,    in    this    case    $50,  Tenn.   348,  79  S.  W.   1031,   105   Am. 

where    goods    are    of    much    greater  St.  955. 

value,      makes     the     contract     void.  "^Elliott  R.  R.    (2d  ed.),   §   1510. 

Southern    Exp.     Co.    v.     Rothenberg  ^'  Donlon  v.  Southern  Pac.  R.  Co., 

Co.,  87  Miss.  656,  40  So.  65,  112  Am.  151  Cal.  763,  91   Pac.  603,  12  Am.  & 

St.  466.  Eng.  Ann.  Cas.  1118  and  note  review- 

°° Atlantic    Coast    Line    R.    Co.    v.  ing  most  of  authorities;  Coupland  v. 

Dexter,  50  Fla.   180,  39   So.  634,   111  Housatonic  R.  Co.,  61   Conn.  531,  23 

Am.  St.  116  (caseof  hve  stock  trans-  Atl.  870,   15  L.  R.  A.     534;   Atlantic 

portation)  ;  John  Hood  Co.  v.  Amer-  Coast  Line  R.  Co.  v.  Dexter,  50  Fla. 

ican  Pneumatic  Service  Co.,  191  Alass.  180,    39    So.    634,    111    Am.    St.    116; 

27,  77  N.   E.  638;   Hart  v.   Pennsyl-  Bernard    v.    Adams    Exp.    Co.,    205 

vania  R.   Co.,   112  U.   S.   331,  28   L.  Mass.  254,  91   N.   E.  325,   18  Am.  & 

ed.   717,   5    Sup.    Ct.    151.     Assent   is  Eng.  Ann.  Cas.  353  and  note;  Graves 

presumed    from   the  shipper's   signa-  v.  Lake  Shore  &c.  R.  Co.,  137  Mass. 

ture  if  there  was  no   fraud,   misrep-  33,  50  Am.  Rep.  282;   Hart  v.   Penn- 

resentation   nor   concealment.     Baker  svlvania  R.  Co.,  112  U.  S.  331,  28  L. 

V.  Atlantic  Coast  Line  R.  Co.,  82  S.  ed.  71',  S  Gup.  Ct.  151. 
Car.  146,  63  S.  E.  611,  129  Am.  St. 
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gard  to  the  value  of  the  property,  is  invaHd,^^  except,  perhaps,  in 
the  few  jurisdictions  in  which  a  carrier  can  contract  for  an  ex- 
emption from  liabiUty  for  its  own  negligence.  3.  The  agreement 
as  to  value  must  be  made  in  good  faith  and  not  forced  upon  the 
shipper  by  unreasonable  rates  for  a  higher  valuation.^*  4.  A 
carrier  may  make  reasonable  regulations,  graduating  its  compen- 
sation according  to  the  value  of  the  property  and  requiring  a  dis- 
closure of  such  value  for  the  purpose  of  fixing  its  compensation, 
and  providing  that,  in  case  of  the  failure  of  the  shipper  to  disclose 
the  value  as  required,  it  shall  be  deemed  not  to  exceed  a  certain 
specified  sum/°  5.  If  the  shipper,  upon  inquiry  duly  made  by 
the  carrier  as  to  the  value  of  the  goods,  gives  a  false  valuation, 
in  order  to  obtain  reduced  rates,  and  deceives  the  carrier  thereby. 


"^  Southern  Exp.  Co.  v.  Gibbs,  155 
Ala.  303,  46  So.  465,  18  L.  R.  A.  (N. 
S.)  874n,  130  Am.  St.  24;  Southern 
Exp.  Co.  V.  Owens,  146  Ala.  412,  41 
So.  752,  8  L.  R.  A.  (N.  S.)  369n,  119 
Am.  St.  41.  "The  fixing  of  a  mere 
arbitrary  sum,  without  any  reference 
to  the  real  value,  and  merely  for  the 
purpose  of  fixing  the  limit  of  the 
carrier's  liability,  will  not  ordinarily 
be  held  to  be  'just  and  reasonable  in 
the  eye  of  the  law.' "  Hanson  v. 
Great  Northern  R.  Co.,  18  N.  Dak. 
324,  121  N.  W.  78,  138  Am.  St.  768. 
See  also.  Southern  Exp.  Co.  v, 
Marks,  87  Miss.  656,  40  So.  65,  112 
Am.  St.  466;  Chicago  &c.  R.  Co.  v. 
Chapman,  133  III.  96,  24  N.  E.  417,  8 
L.  R.  A.  508,  23  Am.  St.  587  and 
note;  Nashville  &c.  R.  Co.  v.  Stone, 
112  Tenn.  348,  79  S.  W.  1031,  105 
Am.  St.  955.  See,  as  in  case  of  em- 
bezzlement of  the  goods  by  the  car- 
rier's agent,  Adams  Exp.  Co.  v. 
Berry  &  Whitmore  Co.,  35  App.  (D. 
C.)  208,  31  L.  R.  A.  (N.  S.)  309  and 
note.  Abrams  v.  Milwaukee  &c.  R. 
Co.,  87  Wis.  485,  58  N.  W.  780,  41 
Am.  St.  55. 

"Louisville  &c.  R.  Co.  v.  Sherrod, 
84  Ala.  178,  4  So.  29;  Overland  Mail 

6  Exp.  Co.  V.  Carroll,  7  Colo.  43, 
1  Pac.  682;  Louisville  &c.  R.  Co.  v. 
Gilbert,  88  Tenn.  430,  12  S.  W.  1018, 

7  L.  R.  A.  162,  1  Lewis  Am.  R.  & 
Corp.  Cas.  468. 

""Graves  v.  Lake  Shore  &c.  R.  Co., 
137  Mass.  33,  50  Am.  Rep.  282 ;  Dunt- 


ley  v.  Boston  &  M.  R.  Co.,  66  N.  H. 
263,  20  Atl.  327,  9  L.  R.  A.  449,  3 
Lewis  Am.  R.  &  Corp.  Cas.  259;  Hart 
V.  Pennsylvania  R.  Co.,  112  U.  S.  331, 
28  L.  ed.  717,  5  Sup.  Ct.  151.  See 
George  N.  Pierce  Co.  v.  Wells,  189 
Fed.  561,  110  C.  C.  A.  645.  Where  a 
carrier  accepted  a  box  of  ordinary 
appearance  which  contained  jewelry 
worth  several  thousand  dollars,  and 
issued  the  ordinary  express  receipt, 
containing  a  clause  limiting  the  com- 
pany's liability  to  $50  in  case  of  loss, 
unless  a  higher  value  was  fixed  by 
the  shipper,  and  a  higher  rate  of 
freight  paid,  and  no  value  was  fixed, 
and  nothing  was  said  about  the  value, 
and  the  shipper  paid  only  $1.50  as 
freight,  and  after  the  box  was  car- 
ried to  its  destination  a  fire  broke 
out  in  the  company's  warehouse  be- 
fore it  had  time  to  deliver  the  box, 
and  though  valuable  freight  was 
saved,  there  was  no  time  to  save 
ordinary  freight,  it  was  held  that  re- 
covery could  be  had  for  more  than 
$50  only  in  case  of  gross  or  wilful 
negligence.  Oppenheimer  v.  United 
States  Exp.  Co.,  69  111.  62,  18  Am. 
Rep.  596.  The  carrier  may,  by  ac- 
cepting the  package  with  knowledge 
of  what  it  contains,  estop  himself 
from  asserting  the  above  mentioned 
provision  of  his  receipt.  Rathbone 
v.  New  York  Cent.  &  H.  R.  R.  Co., 
140  N.  Y.  48,  35  N.  E.  418,  revg.  69 
Hun  (N.  Y.)  617,  23  N.  Y.  S.  1148. 
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he  will  be  estopped  by  his  fraud  from  claiming  and  recovering 
any  greater  amount  in  case  they  are  lost  or  injured."^" 

If  there  has  been  an  agreed  valuation  of  the  goods  and  the  loss 
has  been  only  partial,  it  is  held  that  the  shipper  can  recover  only 
a  proportionate  part  of  the  agreed  value/'  though  some  courts 
hold  that  the  actual  value  of  the  portion  destroyed  may  be  recov- 
ered/* Sometimes  it  is  stipulated  that  the  carrier  shall  be  liable 
in  case  of  loss  only  for  the  value  of  the  goods  at  the  time  and 
place  of  shipment.  This  is  construed  to  mean  the  value  v^^hen 
received  by  the  carrier,  including  the  amount  paid  for  freight."" 
It  is  generally  held  that  such  a  contract  is  valid,""  since  parties 
may  lawfully  limit  the  amount  to  be  recovered,  but  other  courts, 
recognizing  that  the  usual  measure  of  damages  is  the  market 
value  of  the  goods  at  the  place  of  destination  in  good  condition, 
hold  this  a  limitation  upon  the  carrier's  liability  which  is  invalid 
where  the  loss  was  caused  by  negligence."^ 

§  3215,  Effect  in  case  of  abandonment  or  completion  of 
contract. — When  the  owner  stops  the  goods  in  transit,  this 
ends  the  old  contract  of  carriage,  and  if  after  that  time  the  carrier 

'''Hayes  v.  Wells,  23  Cal.  18S,  83  Co.,    28    Mont.    297,    72    Pac.   642; 

Am.  Dec.  89;   Chicago  &  A.  R.  Co.  Starnes  v.  Louisville  &c.   R.  Co.,  91 

V.    Shea,    66    111.    471 ;    Rosenfeld    v.  Tenn.  516,  19  S.  W.  675. 

Peoria  &c.  R.  Co.,  103  Ind.  121,  2  N.  "  Pierce  v.   Southern   Pac.   R.   Co., 

E.  344,  S3  Am.  Rep.  500 ;  Ballon  v.  120  Cal.  156,  47  Pac,  874,  52  Pac.  302, 

Earle,  17  R.  I.  441,  22  Atl.  1113,  14  L.  40  L.  R.  A.  350;  Shea  v.  Minneapolis 

R.  A.  433,  33  Am.  St.  881 ;  Shacht  v.  &c.  R.  Co.,  63  Minn.  228,  65  N.  W. 

Illinois  Cent.  R.  Co.,  94  Tenn.  658,  30  458;  Kelly  v.  Southern  R.  Co.,  84  S. 

S.  W.  742,  28  L.  R.  A.  176.    See  cases  Car.  249,  66  S.  E.   198,  137  Am.   St. 

cited  in  note  44,  §  3192.    But  if  there  842. 

is  no  special  contract  limiting  liability,  °°  Louisville  &c.  R.  Co.  v.  Oden,  80 

the  shipper  is  not  bound  to  inform  Ala.  38;  Pierce  v.  Southern  Pac.  R. 

the  carrier  of  the  value  of  the  goods  Co.,  120  Cal.  156,  47  Pac.  874,  52  Pac. 

without    inquiry    and    the    carrier    is  302,   40   L.   R.   A.   350;    The   Lydian 

liable  for  the  true  value  if  no  unfair  JNIonarch,  23  Fed.  298;  Merchants'  & 

means  are  used  to  deceive  him,  and  Miners'  Transp.  Co.  v.  Eichberg,  109 

no  inquiry  was  made.    Hart  v.  Penn-  Md.  211,  71  Atl.  993,  130  Am.  St.  524; 

sylvania  R,  Co.,  112  U.  S.  331,  28  L.  Squire  v.  New  York  Cent.  R.  Co.,  98 

ed.  717,  5  Sup.  Ct.  151.  Mass.  239,  93  Am.  Dec.  162 ;  Shea  v. 

"  United  States  Exp.  Co.  v.  Joyce,  Minneapolis  &c.  R.  Co.,  63  Minn.  228, 

36  Ind.  App.  1,  69  N.  E.  1015,  affd.  65  N.  W.  458. 

76  N.  E.   1117.     See  72  N.  E.  865;  « Illinois  Cent.  R.  Co.  v.  Bogard,  78 

Greenfield  v.  Wells,  134  N.  Y.  S.  913.  Miss.  11,  27  So.  879;  Ruppel  v.  Alle- 

•*  Brown  v.  Cunard  Steamship  Co.,  ghenv  Valley  R.  Co.,  167  Pa.  St.  166, 

147  Mass.  58,  16  N.  E.  717;  Goodman  31  Atl.  478,  46  Am.  St.  666;  Southern 

V.  Missouri  &c.  R.  Co.,  71  Mo.  App.  Pac.  R.  Co.  v.  D'Arcais,  27  Tex.  Civ. 

460;    Nelson   v.   Great   Northern   R.  App.  57,  64  S.  W.  813. 
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negligently  delivers  the  goods,  it  has  been  held  that  the  agreement 
limiting  liability  has  been  superseded  by  a  new  legal  relation  be- 
tween the  parties,  and  the  owner  can  recover  the  actual  loss.°^ 
So  if  the  carrier  converts  the  goods,  he  has  abandoned  the  con- 
tract of  shipment,  and  cannot  rely  upon  it  to  lessen  his  liability."' 

§  3216.  Limitation  of  time  in  which  claim  for  loss  must  be 
made. — A  frequent  stipulation  in  a  carrier's  receipt  is  that 
the  carrier  will  be  liable  for  no  loss  or  damage  to  goods  unless 
claim  is  made  within  a  certain  specified  time,  and  usually  in  a  cer- 
tain manner,  as  in  writing,  or  verified.  These  conditions  are  up- 
held by  the  courts  where  reasonable  and  based  on  a  valid  consid- 
eration,'''*  since  it  is  said  that  they  are  proper  in  order  to  enable 
the  carrier  to  have  a  prompt  opportunity  to  inform  himself  of  the 
actual  facts  regarding  the  nature  and  extent  of  the  loss  before 
too  great  a  time  has  elapsed,  or  to  trace  and  recover  lost  property. 
Whether  the  condition  is  reasonable  in  a  particular  case  depends 
mostly  upon  the  time  which  in  the  ordinary  course  of  business 
might  be  expected  to  elapse  before  the  owner,  using  ordinary  dili- 
gence, could  present  the  notice,"'  and  if  the  injury  were  such  that 
the  owner  could  not  have  discovered  it  until  after  the  time  for 
presenting  notice  mentioned  in  the  receipt  had  passed,  the  condi- 
tion as  applied  to  such  a  case  is  not  reasonable.""     Stipulations 

»' Rosenthal  v.  Weir,  170  N.  Y.  148,  431,  116  Am.  St.  730  and  note,  9  Am. 

63  N.  E.  65,  57  L.  R.  A.  527.  &  Eng.  Ann.  Cas.  15;  Southern  Exp. 

'^  Savannah    &c.    R.    Co.    v.    Sloat,  Co.  v.  Caldwell,  21  Wall.  (U.  S.)  264, 

93  Ga.  803,  20  S.  E.  219;  Georgia  &c.  22  L.  ed.  556;  Houtz  v.  Union  Pac. 

R.  Co.  V.  Johnson,  121  Ga.  231,  48  S.  R.  Co.,  33  Utah  175,  93  Pac.  439,  17 

E.   807;    United    States   Exp.    Co.   v.  L.  R.  A.    (N.   S.)   628n.     A  stipula- 

Joyce  (Ind.),  72  N.  E.  865  (See  also,  tion  that  claim  must  be  made  within 

76  N.  E.  1117,  69  N.  E.  1015).   Where  reasonable    time    after     delivery     is 

the  goods  were   converted  after  the  valid.     Deaver-Jeter  Co.  v.  Southern 

contract  of   carriage  was   completed,  R.  Co.  (S.  Car.),  74  S.  E.  1071. 

and  the  carrier  sued  for  such  conver-  "  Kansas  &c.   R.   Co.  v.  Ayers,  63 

sion,    he    cannot   claim   benefit   of    a  Ark.   331,   38   S.   W.  515;   Baxter  v. 

stipulation    limiting    the    amount    of  Louisville  &c.  R.  Co.,  165  111.  78,  45 

recovery.     Central  R.  Co.  v.  Chicago  N.  E.  1003 ;  Cox  v.  Vermont  Cent.  R. 

Portrait   Co.,    122    Ga.    11,   49   S.    E.  Co.,    170   Mass.    129,    49   N.    E.    97; 

727,  106  Am.  St.  87  International  &c.   R.   Co.  v.   Garrett, 

"Elliott  R.  R.  (2d  ed.),  §  1512  and  S  Tex.  Civ.  App.  540,  24  S.  W.  354. 

cases   cited;   Atchison  &c.   R.   Co.  v.  °° Louisville  &c.  R.  Co.  v.  Steele,  6 

Temple,   47  Kans.  7,  27   Pac.  98,   13  Ind.  App.  183,  33  N.  E.  236;  Atchison 

L.  R.  A.  362 ;  Selly  v.  Wilmington  &c.  &c.  R.  Co.  v.  Temple,  47  Kans.  7,  27 

R.  Co.,  113  N.  Car.  588,  18  S.  E.  88,  Pac.  98,   13  L.  R.  A.  362;   Oxley  v. 

37  Am.  St.  635 ;  Pennsylvania  R.  Co.  St.  Louis,  K.  C.  &  N.  R.  Co.,  65  Mo. 

v.  Shearer,  75  Ohio  St.  249,  79  N.  E.  639;  George  v.  Chicago,  R.   I.  &  P. 
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that  notice  of  a  claim  for  loss  must  be  presented  within  three,"^ 
five/^  ten,""  thirty'"  and  ninety'^  days  from  date  of  the  receipt  or 
the  unloading  of  the  stock,  or  that  written  notice  must  be  given 
before  stock  is  unloaded  and  mingled  with  others,"  have,  under 
the  circumstances,  been  held  reasonable.  On  the  other  hand  thirty- 
six  hours'  time  has  been  held  unreasonable,'^  though  in  one  case 
thirty  hours'  time  was  considered  reasonable,'*  and  under  certain 
circumstances  a  period  of  thirty  days  has  been  held  unreasonable."* 
The  carrier  may  contract  that  in  case  of  loss  or  injury  to  the 
goods  suit  shall  be  brought  within  a  specified  time  less  than  that 
allowed  by  the  statute  of  limitations,  and,  if  the  time  is  reasonable, 
such  limitation  will  be  enforced.'"     If  the  carrier  has  converted 


R.  Co.,  214  Mo.  SSI,  113  S.  W.  1099, 
127  Am.  St.  690.  See  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Spears,  31  Okla.  469, 
122  Pac.  228. 

"  Lewis  V.  Great  Western  R.  Co., 
5  H.  &  N.  867;  Oxley  v.  St.  Louis, 
K.  C.  &  N.  R.  Co.,,  6S  Mo.  629. 

■^ Black  V.  Wabash  R.  Co.,  Ill  111. 
3S1,  S3  Am.  Rep.  628;  Anderson  v. 
Lake  Shore  R.  Co.,  26  Ind.  App.  196, 
59  N.  E.  396;  Pennsylvania  R.  Co. 
V.  Shearer,  75  Ohio  St.  249,  79  N. 
E.  431,  116  Am.  St.  730,  9  Am.  & 
Eng.  Ann.  Cas.  IS ;  Pavitt  v.  Lehigh 
&c.  R.  Co.,  153  Pa.  St.  302,  25  Atl. 
1107. 

""The  Arctic  Bird,  109  Fed.  167; 
Case  V.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.,  11  Ind.  App.  517,  39  N.  E.  426; 
Grieve  v.  Illinois  Cent.  R.  Co.,  104 
Iowa  659,  74  N.  W.  192. 

"United  States  Exp.  Co.  v.  Harris, 
SI  Ind.  127;  Weir  v.  Express  Co.,  5 
Phila.  (Pa.)  355;  Southern  Exp.  Co. 
V.  Glenn,  16  Lea  (Tenn.)  472,  1  S. 
W.  102;  Liquid  Carbonic  Co.  v.  Nor- 
folk &c.  R.  Co.,  107  Va.  323,  58  S.  E. 
569,  13  L.  R.  A.  (N.  S.)  753  and 
note. 

"  Broadwood  v.  Southern  Exp.  Co., 
148  Ala.  17,  41  So.  769;  Southern 
Exp.  Co.  V.  Caldwell,  21  Wall.  (U. 
S.)  264,  22  L.  ed.  556.  Or  within 
four  months  after  delivery.  Atlantic 
Coast  Line  R.  Co.  v.  Ward  (Ala. 
App.),  58  So.  677. 

"  Roberts  v.  Georgia  Southern  R. 
Co.  (Ga.  AppO,  72  S.  E.  942;  Wich- 
ita &c.  R.  Co.  V.  Koch,  47  Kans.  753, 


28  Pac.  1013;  Selly  v.  Wilmington 
&c.  R.  Co.,  113  N.  Car.  588,  18  S.  E. 
88,  37  Am.  St.  635.  Before  mingling 
and  within  one  day  after  delivery,  St. 
Louis  &  S.  F.  R.  Co.  V.  Pearce,  82 
Ark.  353,  101  S.  W.  760,  118  Am.  St. 
75. 

"  Jennings  v.  Grand  Trunk  R.  Co., 
127  N.  Y.  438,  28  N.  E.  394. 

"  St.  Louis  &  S.  F.  R.  Co.  V.  Hurst, 
Q  Ark.  407,  SS  S.  W.  215. 

'"  Southern  Exp.  Co.  v.  Bank  of 
Tupelo,  108  Ala.  517,  18  So.  664; 
Southern  Exp.  Co.  v.  Caperton,  44 
Ala.  101,  4  Am.  Rep.  118;  Adams 
Exp.  Co.  V.  Reagan,  29  Ind.  21,  92 
Am.  Dec.  332.  Stipulation  that  claim 
is  to  be  made  within  thirty  days  after 
delivery  or  after  due  time  for  deliv- 
ery is  unreasonable.  Gwvn  Harper 
Co.  v.  Carohna  Cent.  R.  Co.,  128  N. 
Car.  280,  38  S.  E.  894,  83  Am.  St. 
675. 

"  Central  Vermont  R.  Co.  v.  Soper, 
59  Fed.  879,  8  C.  C.  A.  341 ;  Gulf  &c. 
R.  Co.  V.  Gatewood,  79  Tex.  89,  14 
S.  W.  913,  10  L.  R.  A.  419;  Gulf  &c. 
R.  Co.  V.  Trawick,  68  Tex.  314,  4  S. 
W.  567,  2  Am.  St.  494.  See  Adams 
Exp.  Co.  V.  Walker,  119  Ky.  121,  26 
Ky.  L.  1025,  83  S.  W.  106,  67  L.  R.  A. 
412,  and  Gulf  &c.  R.  Co.  v.  Hume,  87 
Tex.  211,  27  S.  W.  110,  for  cases  in 
which  such  a  stipulation  has  not 
been  upheld. 

"  Merchants'  &c.  Transp.  Co.  v. 
Moore,  124  Ga.  482,  52  S.  E.  802; 
Chicago  &  S.  E.  R.  Co.  v.  Fifth  Nat 
Bank,  26  Ind.  App.  600,  59  N.  E.  43. 
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the  goods/'  or  if  they  have  never  arrived  at  the  destination,'*  the 
carrier  cannot  set  up  a  stipulation  that  it  was  to  be  notified  vi^ithin 
a  certain  time  after  arrival  of  the  goods  at  the  destination,  nor 
can  it  avail  itself  of  such  a  stipulation  if  the  goods  were  deliv- 
ered to  the  wrong  person.''  So,  it  has  been  held  that  a  claim 
for  damages  caused  by  delay  need  not  be  presented  by  notice, 
since  in  this  case  the  carrier  has  all  the  information  in  its  posses- 
sion and  the  reason  for  notice  is  lacking.^"  And  it  has  also  been 
held  that  it  is  not  necessary  to  give  notice  as  a  condition  precedent 
to  recovery  for  damages  due  to  falling  of  the  market.*^ 

§  3217.    When  limitation  does  not  apply — Waiver. — The 

carrier  may  waive  compliance  with  the  stipulation  in  regard  to 
notice  by  inducing  the  shipper  to  delay  presenting  his  claim,*^ 
by  accepting  a  verbal  notice  or  a  notice  defective  in  form,*^  by 
failing  to  insert  in  the  contract  sufficient  information  to  enable 


"Central  R.  Co.  v.  Pickett,  87  Ga. 
734,  13  S.  E.  7S0 ;  Richardson  v.  Chi- 
cago &  A.  R.  Co.,  149  Mo.  311,  SO 
S.  W.  782,  13  Am.  &  Eng.  R.  Cas. 
(N.  S.)  170;  Ward  v.  Missouri  Pac. 
R.  Co.,  1S8  Mo.  226,  58  S.  W.  28; 
Marrus  v.  New  Haven  Steamboat 
Co.,  30  Misc.  (N.  Y.)  421,  62  N.  Y. 
S.  474. 

"Southern  R.  Co.  v.  Webb,  143 
Ala.  304,  39  So.  262,  5  Am.  &  Eng. 
Ann.  Cas.  97  and  note;  Ridgeway 
Grain  Co.  v.  Pennsylvania  R.  Co., 
228  Pa.  641,  11  Atl.  1007,  31  L.  R.  A. 
(N.  S.)  1178  and  note. 

'"Kramer  v.  Chicago.  M.  &  St.  P. 
R.  Co.,  101  Iowa  178,  70  N.  W.  119; 
Atchison  &c.  R.  Co.  v.  Poole,  12, 
Kans.  466,  87  Pac.  465;  Wright  v. 
Chicago,  B.  &  Q.  R.  Co.,  118  Mo.  App. 
392,  94  S.  W.  555 ;  Pecos  &c.  R.  Co. 
V.  Evans-Snyder-Buel  Co.,  42  Tex. 
Civ.  App.  60,  93  S.  W.  1024,  affd.  100 
Tex.  190,  97  S.  W.  466. 

'"Houtz  V.  Union  Pac.  R.  Co.,  33 
Utah  175,  93  Pac.  439,  17  L.  R.  A. 
(N.  S.)  628. 

*"  Hutchinson  Carriers  (3d  ed.), 
§  444;  Hudson  v.  Northern  Pac.  R. 
Co.,  92  Iowa  231,  60  N.  W.  608,  54 
Am.  St.  550;  Merrill  v.  American 
Exp.  Co.,  62  N.  H,  514;  Bennett  v. 
Northern  Exp.  Co.,  12  Ore.  49,  6  Pac. 
160.  As  where  the  carrier  consumes 


more  than  the  specified  time  in  inves- 
tigation of  the  claims,  and  promises 
before  the  expiration  of  the  time  that 
it  will  not  take  advantage  of  the 
limitation.  Adams  v.  Colorado  &c. 
R.  Co.,  49  Colo.  475,  113  Pac.  1010, 
36  L.  R.  A.  (N.  S.)  412.  The  limita- 
tion time  was  ten  days,  and  the  ship- 
per next  day  told  the  carrier's  agent 
he  wanted  to  put  in  a  claim.  The 
agent  told  him  to  see  another  agent 
who  sent  him  to  a  third  and  the  third 
told  the  shipper  to  write  him  a  letter. 
It  was  held  that  the  limitation  was 
complied  with,  though  the  shipper 
did  not  get  the  letter  written  within 
ten  days.  Reynolds  v.  Great  North- 
ern R.  Co.,  40  Wash.  163,  82  Pac. 
161,  111  Am.  St.  883. 

^St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Jacobs,  70  Ark.  401,  68  S.  W.  248; 
Chicago  &  A.  R.  Co.  v.  Grimes,  71 
111.  App.  397;  Frankfurt  v.  Weir,  40 
Misc.  (N.  Y.)  683,  83  N.  Y.  S.  112; 
Missouri  &c.  R.  Co.  v.  Davis,  24 
Okla.  677,  104  Pac.  34,  24  L.  R.  A. 
(N.  S.)  866  and  note.  Stipulation 
that  notice  should  be  given  in  writing 
before  the  stock  was  unloaded  is 
waived  where  the  shipper  telephoned 
to  the  carrier's  agent  before  unload- 
ing the  car  that  some  animals  were  in- 
jured, and  was  told  to  get  a  veterin- 
arian   and    the    agent    would    settle. 
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the  shipper  to  comply  with  the  conditions  of  notice,"  by  having 
no  agent  to  whom  notice  can  be  given/^  or  by  faihng  to  object 
to  a  claim,  with  knowledge,  on  the  ground  that  it  was  not  pre- 
sented within  the  fixed  time/"  It  has  likewise  been  held  waived 
when  the  carrier  has  actual  notice  within  the  stipulated  time 
and  does  not  raise  the  question  of  failure  to  present  in  the  stipu- 
lated manner  until  time  of  trial.'^  If  it  is  also  provided  in  the 
receipt  that  no  agent  shall  have  power  to  waive  any  of  its  pro- 
visions, conduct  by  an  agent  in  regard  to  notice  of  claim  for  loss 
which  would  ordinarily  amount  to  a  waiver  may  not  estop  the 
carrier.^'*  It  is  held  that  where  the  carrier  knew  the  goods  were 
destroyed  by  fire  while  in  its  possession,  there  is  no  need  for  no- 
tice,*" and  the  tendency  of  recent  decisions  seems  to  be  to  hold 
that  where  a  carrier  has  actual  notice  of  the  loss  within  the  time 
set  by  contract,  it  is  not  necessary  that  a  formal  claim  should  be 
made  within  that  time,  since  the  purpose  of  such  notice  of  claim, 
that  is,  that  the  carrier  may  inform  himself,  has  already  been 
subserved. 

§  3218.  Condition  precedent  and  burden  of  proof. — Some 
cases  hold  that  compliance  with  notice  is  a  condition  precedent 
to  the  shipper's  right  to  recover  for  injuries  to  goods,  and  to  make 
out  his  case  he  must  either  show  compliance  or  that  the  circum- 
stances made  the  condition  unreasonable.*"     The  weight  of  au- 

Gilliland  v.    Southern   R.   Co.,   8S   S.  Minn.   188,  69  N.  W.  720;   Missouri 

Car,  26,  67  S.  E.  20,  27  L.  R.  A.   (N.  Pac.  R.  Co.  v.  Harris,  67  Tex.  166,  2 

S.)    1106,  137  Am.  St.  861.     Stipula-  S.  W.  574;  Good  v.  Galveston  &c.  R. 

tion  that  notice  shall  be  given  in  cer-  Co.   (Tex.),  11  S.  W.  854,  40  Am.  & 

tain    manner    vi'ithin    certain   time    is  Eng.  R.  Cas.  98. 

waived  where  the  carrier's  agent  ex-  ™  Merchants'  &  Miners'  Transp.  Co. 

amines  the  injury  to  goods  to  ascer-  v.  Eichberg,  109  Md.  211,  71  Atl.  993, 

tain  its  extent,  and  after  examination  130  Am.  St.  524. 

and  ascertainment  of  the  injury,  di-  "  Eckert    v.    Pennsylvania    R.    Co., 

rects  the  disposition  of  the  goods,  or  211  Pa.  St.  267,  60  Atl.  781,  107  Am. 

promises  adjustment.  Kelly  v.  South-  St.  571. 

ern     R.     Co.,   84    S.   Car.   249,   66    S.  "'Missouri  &c.  R.  Co,  v.  Kirkham, 

E.  198,  137  Am.  St.  842.  63  Kans.  255,  65  Pac.  261;   Missouri 

"Wabash  R.  Co,  v.  Brown,  152  111.  &c.  R,  Co.  v.  Davis,  24  Okla,  677,  104 

484,  39  N.  E,  273;   Smitha  v.  Louis-  Pac.  34,  24  L.  R.  A.   (N.  S.)   866. 

ville  &c.  R.  Co.,  86  Tenn.   198,  6  S.  "^  Deaver-Jeter  Co.  v.   Southern  R. 

W.  209;  Missouri  Pac.  R.  Co.  v.  Har-  Co.    (S.   Car.),  74   S.   E.   1071. 

ris,  67  Tex.   166,  2  S,  W,  574;  Nor-  ^  Chicago  &  A.  R.  Co.  v.  Sirams,  18 

folk  &c.  R,  Co.  v.  Reeves,  97  Va.  284,  111.  App.  68;  Case  v.  Cleveland,  C.  C. 

33  S,  E,  606,  &  St,  L.  R.  Co.,  11  Ind,  App,  517,  39 

"^  Carpenter  v.   Eastern  R.   Co.,  67  N.  E.  426;  Kalina  v.  Union  Pac.  R. 
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thority,  however,  seems  to  be  to  the  effect  that  such  a  stipula- 
tion is  a  Hmitation  upon  the  owner's  rights,  and  that  the  carrier 
must  as  a  matter  of  defense  show  that  the  condition  was  reason- 
able and  that  the  owner  failed  to  comply  with  it.°^  When  it  is 
proved  that  goods  were  injured  in  the  possession  of  a  carrier, 
the  carrier  usually  has  the  burden  of  proving  that  a  loss  falls 
within  a  contract  exception,"^  and  in  some  jurisdictions  he  must 
show  freedom  from  negligence,"^  but,  by  the  weight  of  authority, 
when  the  carrier  shows  that  the  loss  arose  from  an  excepted 
cause,  the  burden  is  then  upon  the  shipper  to  prove  the  carrier's 
negligence.  °* 

§  3219.    Effect  of  contract  limitations  in  case  of  negligence. 

— The  most  of  our  courts,  upon  considerations  of  public  policy, 
will  not  enforce  a  contract  limiting  liability  for  the  negligence 
of  a  carrier  or  his  servants."'*   But  in  some  states  the  carrier  may 


Co.,  69  Kans.  172,  !(,  Pac.  438 ;  Penn- 
sylvania R.  Co.  V.  Shearer,  75  Ohio 
St.  249,  79  N.  E.  431,  116  Am.  St. 
730,  9  Am.  &  Eng.  Ann.  Cas.  IS. 

"Hoye  V.  Pennsylvania  R.  Co.,  191 
N.  Y.  101,  83  N.  E.  586,  14  Am.  & 
Eng.  Ann.  Cas.  414  and  note,  affg. 
U4  App.  Div.  (N.  Y.)  821,  100  N. 
Y.  S.  190;  Cox  v.  Vermont  Cent.  R. 
Co.,  170  Mass.  129,  49  N.  E.  97;  Ft. 
Worth  &c.  R.  Co.  v.  Greathouse,  82 
Tex.  104,  17  S.  W.  834.  See  notes,  9 
Am.  &  Eng.  Ann.  Cas.  17,  and  14 
Am.  &  Eng.  Ann.  Cas.  416. 

'■^  Elliott  R.  R.  (2d  ed.),  §  1516; 
Terre  Haute  &c.  R.  Co.  v.  Shervifood, 

132  Ind.  129,  31  N.  E.  781,  17  L.  R. 
A.  339  and  note,  32  Am.  St.  239; 
Parker  v.  Atlantic  Coast  Line  R.  Co., 

133  N.  Car.  33S,  45  S.  E.  658,  di  L. 
R.  A.  827;  Gaines  v.  Union  Transp. 
&  Ins.  Co.,  28  Ohio  St.  418;  Mer- 
chants' Dispatch  Transp.  Co.  v.  Block, 
86  Tenn.  392,  6  S.  W.  881,  6  Am.  St. 
847. 

°'See  cases  cited  in  Elliott  R.  R. 
(2d  ed.),  §  1516;  Shea  v.  Minneap- 
olis &c.  R.  Co.,  63  Minn.  228,  65  N. 
W.  458;  Johnson  v.  Alabama  &c.  Co., 
69  Miss.  191,  11  So.  104,  30  Am.  St. 
534;  Mitchell  v.  Carolina  Central  R. 
Co.,  124  N.  Car.  236,  32  S.  E.  671,  44 
L.  R.  A.  515. 

"Elliott    R.    R.    (2d   ed.),    §    1516 


and  cases  cited;  Hutchinson  Carriers 
(3d  ed.),  §  449;  Insurance  Co.  of 
North  America  v.  Lake  Erie  &c.  R. 
Co.,  152  Ind.  Zi2,  S3  N.  E.  382 ;  Pat- 
terson V.  Clyde,  67  Pa.  St.  500;  Wit- 
ting V.  St.  Louis  R.  Co.,  101  Mo.  631, 

14  S.  W.  743,  10  L.  R.  A.  602,  20  Am. 
St.  636;  Nashville  &c.  R.  Co.  v.  Stone, 
112  Tenn.  348,  79  S.  W.  1031,  105 
Am.  St.  955. 

'"'Southern  Exp.  Co.  v.  Owens,  146 
Ala.  412,  41  So.  752,  8  L.  R.  A.  (N. 
S.)  369n;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Jones,  9Z  Ark.  537,  125  S.  W.  1025, 
137  Am.  St.  99;  Adams  v.  Colorado 
&c.  R.  Co.,  49  Colo.  475,  113  Pac. 
1010,  36  h.  R.  A.  (N.  S.)  412;  Sum- 
merlin  V.  Seaboard  Air  Line  R.  Co., 
56  Fla.  687,  47  So.  557,  19  L.  R.  A. 
(N.  S.)  191,  131  Am.  St.  164;  Sou- 
thern Exp.  Co.  V.  Hanaw,  134  Ga. 
445,  67  S.  E.  944,  137  Am.  St.  227; 
Chicago  &  N.  W.  R.  Co.  v.  Calumet 
Stock  Farm,  194  111.  9,  61  N.  E. 
1095,  88  Am.  St.  68  and  note  citing 
many   authorities;    Roberts  v.   Riley, 

15  La.  Ann.  103,  11  Am.  Dec.  183: 
Fisher  v.  Boston  &  M.  R.  Co.,  99 
Maine  338,  59  Atl.  532,  68  L.  R.  A. 
390,  105  Am.  St.  283;  Hoadley  v. 
Northern  Transp.  Co,,  115  Mass.  304, 
15  Am.  Rep.  106;  Southern  Exp.  Co. 
V.  Rothenburg  Co.,  87  Miss,  656,  40 
So.  65,   112  Am.   St.  466;   Baker  v. 
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contract  for  exemption  from  any  liability  for  negligence  of  his 
agents  or  servants,""  in  others  from  liability  for  other  than  gross 
negligence/'  and  he  may  contract  that  negligence  shall  not  be 
presumed  against  the  carrier,  thus  throwing  the  burden  of  proof 
of  negligence  upon  the  shipper."*  No  contract  exempting  from 
the  consequences  of  negligence  will  be  enforced  by  any  court 
unless  clear  and  explicit,  and  unless  in  plain  terms  it  includes 
the  exemption  sought  to  be  set  up  by  the  carrier."" 

§  3220.  Authority  of  shipper's  or  carrier's  agent  to  limit 
liability. — If  the  shipper  may  agree  to  a  limitation  of  liability, 
the  person  to  whom  he  entrusts  his  goods  to  deliver  to  the  carrier 
as  his  agent  is  presumed  to  have  authority  so  to  do,  and  even  if 
he  has  no  authority,  but  accepts  the  receipt,  and  the  carrier  does 
not  know  that  he  has  no  authority,  the  owner  is  usually  held 
bound. ^  So  if  one  carrier  is  made  the  shipper's  agent  to  deliver  to 


Boston  &c.  R.  Co.,  74  N.  H.  100,  65 
Atl,  386,  124  Am.  St.  937;  Russell  v. 
Erie  R.  Co.,  70  N.  J.  L.  808,  59  Atl. 
150,  67  L.  R.  A.  433,  1  Am.  &  Eng. 
Ann.  Cas.  672 ;  Willock  v.  Pennsyl- 
vania R.  Co.,  166  Pa.  St.  184,  30  Atl. 
948,  27  L.  R.  A.  228,  45  Am.  St.  674, 
11  Lewis  Am.  R.  &  Corp.  642  and 
note;  Eckert  v.  Pennsylvania  R.  Co., 
211  Pa.  St.  267,  60  Atl.  781,  107  Am. 
St.  571;  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  Wall.  (U.  S.)  357,  21 
L.  ed.  627;  Hontz  v.  Union  Pac.  R. 
Co.,  33  Utah  175,  93  Pac.  439,  17  L. 
R.   A.    (N.   S.)   628. 

"■  Mynard  v.  Syracuse  &c.  R.  Co., 
71  N.  Y.  180,  27  Am.  Rep.  28.  In 
the  following  states  a  carrier  may 
contract  with  a  gratuitous  passenger 
against  negligence  of  its  servants : 
Connecticut,  Griswold  v.  New  York 
&  N.  E.  R.  Co.,  53  Conn.  371,  4  Atl. 
261,  55  Am.  Rep.  115;  Louisiana,  Hig- 
gins  V.  New  Orleans  &c.  R.  Co.,  28 
La.  Ann.  133;  Massachusetts,  Quim- 
by  V.  Boston  &  Maine  R.  Co.,  ISO 
Mass.  365,  23  N.  E.  205,  5  L.  R.  A. 
846,  1  Lewis  Am.  R.  &  Corp.  113; 
New  Jersey,  Kinney  v.  Central  R.  Co., 
32  N.  J.  L.  407,  90  Am.  Dec.  675,  34 
N.  J.  L.  513,  3  Am.  Rep,  265;  Wis- 
consin, Annas  v.  Milwaukee  &c.  R. 
Co.,  67  Wis,  46,  30  N,  W,  282,  58 
Am.    Rep.    848.      Louisiana,    Massa- 


chusetts and  New  Jersey  follow  the 
general  rule  as  to  carriers  of  goods 
See  cases  cited  in  note  95. 

"'Donlon  v.  Southern  Pac.  Co.,  151 
Cal.  763,  91  Pac,  603,  11  L,  R.  A. 
(N.  S.)  811;  Wabash  &c,  R.  Co,  v. 
Brown,  152  111.  484,  39  N.  E.  273; 
Chicago  &  N.  W.  R.  Co.  v.  Calumet 
Farm,  194  111.  9,  61  N.  E.  1095,  88 
Am.  St.  68n ;  Lawson  v.  Chicago,  St. 
P.  M.  &  O,  R,  Co,,  64  Wis.  447,  24 
N.  W.  618,  54  Am.  Rep.  634. 

"'  Merchants'  &  Miners'  Transp.  Co. 
V.  Eichberg,  109  Md,  211,  71  Atl.  993, 
130  Am,  St,  524,  The  contrary  was 
held  in  Southern  Pac,  Co,  v,  Phillip- 
son  (Tex.  Civ.  App.),  39  S.  W.  958. 
And  a  contract  that  the  goods  are 
carried  at  the  "owner's  risk"  does 
not  prevent  liability  for  negligence. 
Aaronson  v.  Pennsylvania  R.  Co.,  23 
Misc.  (N.  Y.)  666,  52  N.  Y.  S.  95; 
Nashville  &c.  R.  Co.  v.  Jackson,  6 
Heisk.   (Tenn.)   271. 

"Illinois  Cent.  R.  Co.  v.  Read,  37 
111.  484,  87  Am.  Dec.  260;  Kenney  v. 
New  York  Cent.  R.  Co,,  125  N.  Y. 
422,  26  N,  E,  626;  Mynard  v,  Syra- 
cuse &c.  R.  Co.,  71  N.  Y.  180,  27 
Am,  Rep.  28. 

^  Nelson  v.  Hudson  River  R,  Co,, 
48  N,  Y,  498;  California  Powder 
Works  v,  Atlantic  &c,  R,  Co,,  113 
Cal.  329,  45   Pac.  691,  36  L.  R.  A. 
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a  succeeding  carrier,  it  is  such  carrier's  duty  to  accept  reasonable 
limitations  of  liability  by  the  succeeding  carrier,  and  if  it  refuses 
to  accept  these,  and  in  consequence  of  failure  to  ship,  the  goods 
are  injured,  the  first  carrier  is  liable  to  the  owner.^  But  if  a  carrier 
has  notice,  which  may  be  shown  by  circumstances,  that  an  agent 
has  no  authority  to  bind  the  shipper  by  agreeing  to  a  limitation 
of  liability,  the  acceptance  of  a  receipt,  or  signing  of  one  by  such 
agent,  will  not  bind  the  owner,^  but  the  latter  may  ratify  the  act  of 
his  agent  in  such  a  way  as  to  be  bound.*  The  consignor  em- 
powered to  ship  goods  has,  it  is  held,  implied  authority  to  make  a 
contract  to  bind  the  consignee.®  Carriers  are  bound  by  the  acts 
of  their  agents  in  so  far  as  they  have  been  held  out  as  having 
authority  within  the  scope  of  their  employment  to  bind  the  car- 
rier.® This  becomes  of  importance  where  the  agent  has  made  a 
contract  which  would  increase  the  liability  of  the  carrier.  So  it 
is  held  that  a  carrier's  clerk  may  contract  that  freight  shall  be 
carried  by  a  particular  boat,'  that  certain  instructions  for  de- 
livery shall  go  with  the  goods,^  or  a  station  agent  may  contract 
that  one  in  charge  of  animals  may  ride  in  the  stock  car,°  and  may 
bind  the  company  to  deliver  beyond  its  terminus,  and  within  a 
fixed  time.^° 

§  3221.    Construction  of  contracts  limiting  liability. — All 

contracts  limiting  liability  are  construed  strictly  against  the  car- 
rier, and  ambiguities  are  resolved  against  him."     The  reason  for 

648  and  note.    Cases  cited  in  note  to  "Hutchinson  Carriers   (3d  ed.),  §§ 

Elliott  R.    R.    (2d   ed.),    §    1507.  241,  460. 

'Rawson  v,  Holland,  59  N.  Y.  611,  '  Goddard  v.  Mallory,  52  Barb.  (N. 

17  Am    Rep.  394.  Y.)    87 ;    Goodrich   v.   Thompson,   44 

''Buckland  v.  Adams  Exp.  Co.,  97  N.  Y.  324. 

Mass.   124,  93  Am.  Dec.  68;   Russell  'Hutchings  v.  Ladd,  16  Mich.  493. 

V  Erie  R  Co ,  70  N.  J.  L.  808,  59  "Lawson  v.  St.  Paul  &c.  R.  Co., 
Atl.  150,  Q  L.  R.  A.  433,  1  Am.  &  64  Wis.  447,  24  N.  W.  618,  54  Am. 
Eng.   Ann.   Cas.   672  and  note;   Jen-  Rep.  634. 

nings  V.  Grand  Trunk  R.  Co.,  127  N.         ""Denning  v.  Grand  Trunk  R.  Co., 

Y  438  28  N  E.  394,  af?g.  52  Hun  48  N.  H.  455;  Stron  v.  Detroit  & 
(N    Y  )   227    5  N    Y.  S.  140.  M.  R.  Co.,  23  Wis.  126,  99  Am.  Dec. 

^Gulf   &c.'r.    Co.    V.    Jackson,   99  114;  Hansen  v.  Flint  &c.  R.  Co.,  73 

Tex.   343,   89   S.   W.  968.  Wis.  346,  41  N.  W.  529,  9  Am.   St. 

°  Brown   v.   Louisville   &c.    R.   Co.,  791. 

36  111.  App.  140;  Trohlick  v.  Pennsyl-  "Elliott  R.  R.  (2d  ed.),  §  1505  and 

vania  R.   Co.,  138  Mich.  116,  101  N.  cases  cited;  Hutchinson  Carriers  (3d 

W    223     110   Am     St.   310;    Ryan   v.  ed,),  §  464;  Southern  R.  Co.  v.  Webb, 

Missouri  &c.  R.   Co.,  65  Tex.  13,  57  143  Ala.  304,  39  So.  262,  111  Am.  St. 

A.m    Rep    589.  45;  Russell  v.  Erie  R.  Co.,  70  N.  J. 
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this  is,  that,  as  in  the  case  of  insurance  companies,^^  the  parties 
do  not  contract  upon  an  equahty,  and  the  contract  is  usually  pre- 
pared by  the  carrier  in  advance,  so  in  order  to  escape  any  of  his 
common-law  liability,  he  must  make  the  language  of  the  agree- 
ment unmistakable  to  that  effect.  If  the  contract  contains  spe- 
cific exemptions,  followed  by  more  general  words,  the  general 
words  are  usually  construed  to  embrace  only  things  of  the  same 
kind  as  those  specifically  mentioned.^^ 

Among  examples  of  the  construction  of  such  contracts  may  be 
mentioned  the  following :  Where  a  carrier  had  given  two  notices 
as  to  the  terms  of  his  carrying,  he  was  bound  by  the  one  least 
beneficial  to  him.^*  A  contract  providing  that  the  carrier  would 
not  be  liable  for  loss  or  damage  arising  from  causes  incident  to 
railroad  transportation,  nor  from  fire  or  elements,  "while  at 
depots,"  was  held  to  refer  only  to  depots  where  the  cars  might 
stop  in  transit,  and  not  to  the  depot  of  destination,  so  that  the  car- 
rier was  liable  for  the  goods  which  burned  in  the  depot  of  destina- 
tion.^^ A  clause  in  a  bill  of  lading  exempting  a  ship  from  loss 
occasioned  by  latent  defects  in  the  machinery  or  hull  of  the  vessel, 
not  resulting  from  a  want  of  due  diligence,  did  not  cover  unsea- 
worthiness existing  at  the  time  the  voyage  began,  but  referred 
only  to  unseaworthiness  which  might  arise  in  the  course  of  the 
voyage.^"     A  contract  by  the  shipper  of  horses  that  he  would  take 

L.  808,  59  Atl.  150,  67  L.  R.  A.  433  "St.    Louis    &    S.    E.    R.    Co.    v. 

and  note,   1   Am.  &  Eng.  Ann.   Cas.  Smuck,  49  Ind.  302 ;  Edsall  v.  Cam- 

672;    Hoye   v.    Pennsylvania   R.    Co.,  den  &c.  R.  Co.,  50  N.  Y.  661. 

191  N.  Y.  101,  83  N.  E,  586,  17  L.  R.  « E.    O.    Stannard    ^Milling    Co.    v. 

A.  (N.  S.)  641n,  14  Am.  &  Eng.  Ann.  Transit  Co.,   122  Mo.  258,  26  S.  W. 

Cas.  414;  Gwyn  Harper  Mfg.  Co.  v.  704. 

Carolina   Cent.   R.   Co.,   128  N.   Car.  "The  Aggi,  107  Fed.  300,  46  C.  C. 

280,  38   S.   E.   894,   83   Am.   St.  675;  A.  276 ;  The  Sandfield,  92  Fed.  663,  34 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Spears,  C.  C.  A.  612;  The  Carib  Prince,  170 

31  Okla.  469,  122  Pac.  228.  U.  S.  655,  42  L.  ed.  1181,  18  Sup.  Ct. 

"  See  Glens  Falls  Ins.  Co.  v.  Mich-  753.    But  the  ship  owner  whose  ves- 

ael,   167   Ind.   659,   74   N.   E.  964,   79  sel  is  unseaworthy  at  the  beginning 

N.  E.  905,  8  L.  R.  A.   (N.  S.)  708.  of  the  voyage  is  liable  only  for  dam- 

"  The  G.  R.  Booth,  91  Fed.  164,  ages  caused  by  unseaworthiness,  and 
33  C.  C.  A.  430,  171  U.  S.  450,  43  L.  not  for  damages  caused  by  perils  of 
ed.  234,  19  Sup.  Ct.  9;  Hawkins  v.  the  sea  excepted  in  the  contract.  Sea- 
Great  Western  R.  Co.,  17  Mich.  57,  worthiness  is  not  a  condition  prec- 
97  Am.  Dec.  179;  Menzell  v,  Chicago  edent  to  a  contract  of  affreightment. 
&  N.  W.  R.  Co.,  1  Dill.  (U.  S.)  531,  The  Europa  (England  1908),  p.  84. 
Fed.  Cas.  No.  9429;  Texas  &c.  R.  Co.  13  Am.  &  Eng.  Ann.  Cas.  SOS  and 
V.  Callender,  183  U.  S.  632,  46  L.  ed.  cases  cited  in  note. 
362,  22  Sup.  Ct.  257. 
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all  risks  of  loss,  injury,  damage  or  other  contingencies  in  loading, 
conveyance,  unloading  and  otherwise,  did  not  exempt  the  com- 
pany from  liability  for  injury  occasioned  by  the  bottom  falling 
out  of  a  car,  since  such  was  not  a  risk  incident  to  the  ordinary 
transaction  of  business."  And  where  the  shipper  by  contract 
exempted  the  carrier  from  "any  and  all  damage  that  may  occur  to 
said  goods,  arising  from  leakage  or  decay,  chafing  or  breakage,  or 
from  any  other  cause  not  the  result  of  collision  of  trains,  or  of 
cars  being  thrown  from  the  track  while  in  transit,"  the  company 
was  held  liable  for  the  total  loss  of  the  goods  by  fire,  because  the 
word  "damage"  did  not  include  total  loss."  Where  by  ar- 
rangement between  the  parties  the  carrier  was  to  take  cotton  from 
the  platform  of  a  compress  company,  and  give  a  bill  of  lading 
under  which  the  carrier  was  not  liable  for  loss  by  fire  while  the 
cotton  was  in  transit,  or  in  depot  or  place  of  transshipment,  or  on 
landing  at  the  place  of  delivery,  and  the  cotton  was  burned,  with- 
out negligence  of  the  carrier,  while  still  on  the  compress  com- 
pany's platform,  the  carrier  was  held  liable,  since  none  of  the 
words  or  phrases  in  the  exemption  clause  released  liability  while 
the  cotton  was  on  the  platform,  the  court  holding  that,  at  the  time, 
it  was  not  "in  transit,"  since  transportation  had  not  actually 
begun.^"  So  a  bill  of  lading  excepting  liability  for  losses  by 
pirates,  robbers  and  dangers  of  the  road,  among  other  exceptions, 
did  not  relieve  the  carrier  when  the  goods  were  stolen  from  a  rail- 
road truck,  for  robbers  are  those  who  take  by  force,  not  stealth, 
and  dangers  of  the  road  are  such  dangers  as  carriages  overturn- 
ing, resulting  from  the  physical  nature  f  the  roads,  not  theft,  and 
theft  or  larceny  was  not  included  among  the  exceptions.^"  Where 
the  bill  excepted  liability  for  losses  by  thieves,  and  a  box  of  dia- 
monds was  stolen,  whether  on  the  ship  during  the  voyage  or  on  ar- 
rival in  port  before  delivery  not  being  shown,  it  was  held  that  the 
word  "thieves"  in  the  exemption  was  limited,  as  in  policies  of  in- 
surance, to  persons  outside  the  ship,  and  since  from  the  evidence 
the  box  may  have  been  stolen  by  one  on  the  ship,  the  shipowner 

"Hawkins    v.    Great    Western    R.  '"Amory  Mfg.   Co.  v.  Gulf  &c.  R. 

Co.,  17  Mich.  57,  97  Am.  Dec.  179.  Co.,  89  Tex.  419,  i1  S.  W.  856,  59 

"Menzel  v.   Chicago   &  N.  W.   R.  Am.  St.  65. 

Co.,  1  Dill.    (U.   S.)   531,  Fed.  Gas.  '°De    Rothschild    v.    Royal    Mail 

No.  9429  Steam  Packet  Co..  7  Exch.  734. 
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was  liable. ^^  Limitation  of  liability  to  a  certain  amount  for  each 
package  of  goods  does  not  apply  to  bales  of  cotton,  for  they  are 
not  packages  within  the  meaning  of  the  stipulation.^^  And  where 
goods  were  carried  partly  by  rail  and  partly  by  water,  loss  by  fire 
on  land  was  not  within  an  exemption  for  damages  "by  fire  or  col- 
lision on  the  rivers  or  sea."^'  Where  the  contract  was  that  "any 
alteration,  addition  or  erasure  in  the  bill  of  lading  which  shall  be 
made  without  the  special  notation  hereon  of  the  agent  of  the  car- 
rier issuing  the  bill  shall  be  void,"  the  court  held  that  this  clause 
did  not  prevent  fraudulent  alterations  making  the  entire  contract 
void,  in  accordance  with  the  general  rule  of  contracts. ^^ 

§  3222.  Construction  of  exceptions  found  in  bills  of  water 
carriers. — The  exception,  usually  found  in  bills  of  lading 
of  water  carriers,  whether  upon  the  high  seas  or  upon  rivers,  from 
liability  for  losses  caused  by  perils  of  the  sea  or  dangers  of  navi- 
gation, includes  many  perils  not  included  in  the  legal  exception  of 
the  act  of  God,  among  them  many  in  which  human  agency  is  in 
part  responsible,  such  as  collisions,  if  the  carrier  is  not  negligent 
and  has  used  reasonable  skill  and  diligence.^''  A  jettison  made 
necessary  by  a  tempest,  and  not  by  the  fault  of  the  master  of  the 
ship,  is  a  peril  of  the  sea.^''  A  hidden  obstruction  of  recent  origin 
in  a  navigable  stream,  unknown  and  such  that  human  foresight 
cannot  reasonably  guard  against  it,  is  considered  a  peril  of  the 
sea,  or  a  danger  of  navigation."'  The  waves  made  by  a  steamer 
passing  a  flatboat  are  perils  of  the  river,^*  and  it  is  even  held  that 
the  breaking  of  a  rope  by  which  a  ship  unloading  was  made  to 
cant  and  take  water  is  a  peril  of  the  sea.^''     Among  other  perils 

"'Taylor  v.  The  Liverpool  &  Great  lett  v.  Ellis,  11  111.  579;  Lawrence  v. 

Western  Steam  Company,  L.  R.  9.  Q.  Minturn,    17   How.    (U.    S.)    100,    IS 

B.  546.  L.  ed.  58;   The  Portsmouth,  9  Wall. 

""Southern   Exp.   Co.  v.   Crook,  44  (U.  S.)  682,  19  L.  ed.  754. 

Ala.  468,  4  Am.  Rep.  140.  "^  Redpath    v.    Vaughan,    52    Barb. 

"=  Little   Rock   &c.    R.   Co.   v.    Tal-  (N.  Y.)  489;  Chouteaux  v.  Leech,  18 

bot,  39  Ark.  523.  Pa.  St,  224,  57  Am.  Dec.  602;  John- 

"*  Merchants'    Nat.    Bank   v.   Balti-  son  v.  Friar,  4  Yerg.   (Tenn.)   47,  26 

more    C.    &    R.    Steamboat  Co.,   102  Am.  Dec.  215.                                         1 

Md    573    63  Atl    108.  "°  Washington    Mutual    Ins.    Co.    v. 

"=The   Xanttio,   12   App.    Cas.   503;  Reed,  20  Ohio  199. 

Garston  v.  Hickie,  18  Q.  B.  Div.   17.  ""Laurie  v.  Douglass,  15  M,  &  W. 

"°The    Bergenseren,    36    Fed.    700;  746. 
The  Marlborough,  47  Fed.  667;  Gil- 
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are  sea  water  entering  through  a  ventilator  hold,  the  ventilator 
having  been  carried  away  by  a  gale/"  the  drifting  away  by  a  gale 
of  logs  brought  alongside  to  be  loaded,"  a  stanchjon  falling  in 
heavy  weather, "==  cattle  in  a  lighter  becoming  violent  and  drown- 
ing/* Losses  by  fire  are  not  perils  of  the  sea/*  Damage  by  sea 
water  is  not,  if  caused  by  unseaworthiness,  the  negligence  of  the 
master  or  crew,  or  ordinary  wear  and  tear,  a  damage  by  a  peril 
of  the  sea,  but  if  caused  by  unusual  stress  of  weather,  it  is." 
The  following  have  been  held  not  perils  of  the  sea:  a  rush  of 
water  caused  by  an  explosion  of  blasting  caps,'*  damage  caused 
by  rats  gnawing  a  hole  in  a  water  pipe,  whereby  the  cargo  was 
damaged  by  water,*^  or  injury  caused  to  the  ship  by  worms.'' 

§  3223.  Act  of  carrier  which  prevents  taking  advantage 
of  contract  limitations — Deviation  or  departure  from  con- 
tract.— We  have  seen  that  in  most  jurisdictions  the  carrier 
loses  the  benefit  of  contract  exemptions  from  liability  if  the  neg- 
ligence of  himself  or  his  servants  has  caused  injury  to  the  goods.'" 
Even  where  the  carrier  may  contract  against  negligence,  he  can- 
not contract  against  positive  misfeasance  of  himself  or  his  serv- 
ants, or  conversion  of  the  goods.*"  If  he  departs  from  the  stipu- 
lated method  of  carriage  or  breaks  the  contract  in  any  way,  he  can 
usually  claim  no  benefit  from  contract  exemptions,  but  becomes 
liable  under  the  common  law,  as,  it  has  been  held,  where  a  vessel 
unauthorizedly  deviates  from  her  course,*^  or  the  contract  is  to 

'"The  Dunbritton,  73  Fed.  352,  19  ""The  G.  R.  Booth,  171  U.  S.  450, 

C.  C.  A.  449.  43  L.  ed.  234,  19  Sup.  Ct.  9. 

^  Munson  S.  S.  Line  v,  Steiger,  132  "  The  Euripides,  71  Fed.  728,  18  C. 

Fed.   160,  69  C.  C.  A.  492,  aflfd.  136  C.  A.  226. 

Fed.  772.  "  The  Giles  Loring,  48  Fed.  463. 

""  The  Exe,  57  Fed.  399,  6  C.  C.  A.  °°  See  cases  cited  under  note  95. 

410.  "Chicago  &  S.  E.  R.  Co.  v.  Fifth 

"^  Anthony  v.  ^tna  Ins.  Co.,  1  Abb.  Nat.  Bank,  26  Ind.  App.  600,  59  N. 

(U    S  )  343  E.   43 ;   Magnin  v.   Dinsraore,   70  N. 

"^  Parsons    v.    Monteath,    13    Barb.  Y.  410,  26  Am.  Rep.  608. 

(N    Y)  353;  Swindler  v.  Milliard,  2  "Thorley  v.  Orchis  Steamship  Co., 

Rich.     (S.    Car.)    286;    Garrison    v.  1  K.  B.  660,  7  Am.  &  Eng.  Ann.  Cas. 

Memphis  Ins.  Co.,   19  How.   (U.  S.)  281  and  note;  Waltham  Mfg.  Co.  v. 

312:  New  Jersey  Steam  Nav.  Co.  v.  New    York   &c.    Steamship   Co.,    204 

Merchants'   Bank,   6   How.    (U.    S.)  Mass.  253,  90  N.  E.  550,   17  Am.  & 

344  Eng.   Ann.   Cas.   837  and  note;   Em- 

'=The  Folmina,  212  U.   S.  354,   S3  pire  State  Cattle  Co.  v.  Atchison  &c. 

L.  ed.  546,  29  Sup.  Ct.  363,  15  Am.  &  R.  Co.,  210  U.  S.  1,  52  L.  ed.  931,  28 

Eng.  Ann.   Cas.  748  and  note.  Sup.  Ct.  607,  15  Am.  &  Eng.  Ann.  Cas. 
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carry  by  rail  entirely,  but  he  carries  partly  by  steamboat/^  or 
sends  goods  by  sea  when  the  agreement  was  to  carry  by  canal,*^ 
or  changes  the  goods  to  another  car  when  he  contracted  to  carry 
them  through  without  change/*  or  refuses  to  give  free  transpor- 
tation as  contracted  to  the  attendant  of  live  stock/^  or  fails  to 
care  for  goods  when  he  has  contracted  to  do  so,**  or  agrees  to 
send  them  by  passenger  trains,  and  instead  sends  them  by  freight 
trains/^  Usage  may  be  resorted  to  in  a  proper  case  in  order  to 
explain  the  contract  and  determine  whether  there  has  been  a  de- 
parture.** 

§  3224.  When  connecting  carrier  obtains  benefit  of  con- 
tract made  by  initial  carrier. — If  the  first  carrier  has  con- 
tracted only  to  carry  to  the  terminus  of  his  own  route,  and  de- 
liver to  another  carrier,  the  succeeding  carrier  can  take  no  advan- 
tage of  the  contract  made  by  the  first.*^  If  the  first  carrier  makes 
a  through  contract  to  carry  the  goods  to  their  final  destination, 
the  succeeding  carriers  are  usually  entitled  to  the  exemption 
contracted  for  by  the  first.**" 

§  3225.  What  law  governs  construction  of  contract  limit- 
ing carrier's  liability. — As  the  general  rule  is  that  the  lex  loci 
contractus  governs  in  the  determination  of  the  rights  of  the 
parties  in  construing  a  contract,  so  the  general  rule  as  to  contracts 
of  carriage  is  that  a  contract  made  in  one  state  and  partly  to  be 
performed  there  is  governed  by  the  law  of  that  state,  unless  there 
is  evidence  to  the  contrary.^^     A  contract  of  carriage  to  be  per- 

70  and  note  (not  an  insurer  if  neces-  v.    Belles,    80    111.    473 ;    Bancroft   v. 

sity  requires  deviation).  Merchants'  Despatch  Transp.  Co.,  47 

« Maghee  v.  Camden  R.  Co.,  45  N.  Iowa  262,   29  Am.    Rep.   482 ;    Wan- 

Y.  514,  6  Am.  Rep.  124.  hattan  Oil  Co.  v.  Camden  R.  Co.,  54 

"Hand  V.  Baynes,  4  Whart.  (Pa.)  N.   Y.   197;   Babcock  v.   Lake  Shore 

204,  33  Am.  Dec.  54n.  &c.   R.   Co.,  49  N.   Y.   491. 

"  Robinson  v.  Merchants'  Despatch  °°  See     cases     cited     in     last    note. 

Transp.  Co.,  45  Iowa  470.  Kansas  City  &c.  R.  Co.  v.  Sharp,  64 

"McKahan  v.  American  Exp.  Co.,  Ark.  115,  40  S.  W.  781;  Western  &c. 

209  Mass.  270,  95  N.  E.  785,  Am.  &  R.  Co.  v.  Cotton  Mills,  81  Ga.  522,  7 

Eng.  Ann.  Cas.  1912B,  612  and  note.  S.  E.  916,  2  L.  R.  A.  102n ;  Robinson 

"  Hunnewell    v.    Taber,    Fed.    Cas.  v.  New  York  &c.  Steamship  Co.,  63 

No.  6880,  2  Sprague  Dec.   (U.  S.)   1.  App.  Div.   (N.  Y.)  211,  71  N.  Y.  S. 

"Pavitt  V.  Lehigh  Valley  R.  Co.,  424,  affd.   177  N.  Y.   565,  69  N.   E. 

IE3  Pa.  St.  302,  25  Atl.  1107.  1130;   Maghee  v.  Camden  R.  Co.,  45 

"Robertson  v.  National  Steamship  N.  Y.  514,  6  Am.  Rep.  124. 

Co.,  139  N.  Y.  416,  34  N.  E.  1053.  "Hutchinson     Carriers     (3d     ed.), 

"Merchants'  Despatch  Transp.  Co.  I  201  et  seq.;  Elliott  R.  R.  (2d  ed.), 
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formed  entirely  within  one  state  is,  of  course,  governed  wholly 
by  the  law  of  that  state.°^  Matters  relating  to  delivery, ,  solely, 
are  determined  by  the  law  of  the  state  of  delivery.""  The  remedy 
is  governed  by  the  law  of  the  forum,  as  the  time  within  which  the 
suit  may  be  brought,  or  the  admissibility  of  evidence."  The 
performance  of  a  contract  of  carriage  is  considered  indivisible 
by  the  best  authority."  Mr.  Hutchinson  says  that  there  is  a 
presumption  that  the  parties  intended  the  law  to  govern  which 
will  give  validity  to  all  the  provisions  of  the  contract,""  and  if  such 
would  not  be  done  by  the  lex  loci  contractus,  the  question  becomes 
entirely  one  of  evidence,  and,  as  bearing  upon  it,  it  may  be  shown 
that  the  state  of  the  performance  of  the  contract  is  the  legal  resi- 
dence of  the  parties,"^  that  the  performance  was  to  be  entirely  in 
another  state  from  that  of  the  contracting,"^  that  the  forms  of  the 
contract  were  those  used  in  some  particular  state,""  or  that  there 
was  a  stipulation  that  the  contract  was  made  with  reference  to  the 


§  1506;  Southern  Exp.  Co.  v.  Hanaw, 
134  Ga.  44S,  67  S.  E.  944,  137  Am.  St. 
227;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Druien,  118  Ky.  237,  80  S.  W.  778, 
26  Ky.  L.  103,  66  L.  R.  A.  275,  4  Am. 
&  Eng.  Ann.  Cas.  1102  and  note; 
Hanson  v.  Great  Northern  R.  Co.,  18 
N.  Dak.  324,  121  N.  W.  78,  138^  Am. 
St.  768;  Hughes  v.  Pennsylvania  R. 
Co.,  202  Pa.  222,  51  Atl.  990,  63  L.  R. 
A.  513,  97  Am.  St.  713;  Gilliland  v. 
Southern  R.  Co.,  85  S.  Car.  26,  67 
S.  E.  20,  137  Am.  St.  861;  Pennsyl- 
vania R.  Co.  V.  Hughes,  191  U.  S. 
477,  48  L.  ed.  269,  24  Sup.  Ct.  132; 
Liverpool  &c.  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  32  L.  ed.  788, 
9  Sup.  Ct.  469;  note  88  Am.  St.  125. 

•"In  re  Missouri  Steamship  Co.,  42 
Ch.  Div.  321,  58  L.  J.  Ch.  (N.  S.) 
721,  61  L.  T.  (N.  S.)  316;  Grand  v. 
Livingston,  4  App.  Div.  (N.  Y.)  584, 
73  N.  Y.  St.  646,  38  N.  Y.  S.  490; 
Brown  v.  Camden  &c.  R.  Co.,  83  Pa. 
St.  316;  Ryan  v.  Missouri  &c.  R.  Co., 
65  Tex.  13,  57  Am.  Rep.  589. 

"Southern  Exp.  Co.  v.  Gibbs,  155 
Ala.  303,  46  So.  465,  130  Am.  St.  24; 
Herf  &  Frerichs  Chem.  Co.  v.  Lack- 
awanna Line,  70  Mo.  App.  274,  100 
Mo.  App.  164,  7i  S.  W.  346;  Springs 
V.  South  Bound  R.  Co.,  46  S.  Car. 
104,  24  S.  E.  166. 

"The     Guildhall,     58     Fed.     796; 


Adams  Exp.  Co.  v.  Walker,  119  Ky. 
121,  26  Ky.  L.  1025,  83  S.  W.  106,  67 
L.  R.  A.  412;  Hoadley  v.  Northern 
Transp.  Co.,  115  Mass.  304,  15  Am. 
Rep.  106. 

™  Hutchinson  Carriers  (3d  ed.), 
§  210  and  cases  cited;  Liverpool  & 
G.  W.  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397,  32  L.  ed.  788,  9  Sup. 
Ct.  469. 

"'' Hutchinson  Carriers  (3d  ed.), 
§  213;  Talbott  v.  Merchants'  Dis- 
patch Transp.  Co.,  41  Iowa  247,  20 
Am.  Rep.  589;  Hazel  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  82  Iowa  447,  48  N.  W. 
926;  Grand  v.  Livingston,  4  App. 
Div.  (N.  Y.)  584,  38  N.  Y.  S.  490; 
Ryan  v.  M.  K.  &  T.  R.  Co.,  65  Tex. 
13,  57  Am.  Rep.  589.  Contra,  Brock- 
way  v.  American  Exp.  Co.,  171  Mass- 
158,  50  N.  E.  626. 

"Herf  &  Frerichs  Chem.  Co.  v. 
Lackawanna  Line,  70  Mo.  App.  274, 
100  Mo.  App.  164,  73  S.  W.  346; 
Grand  v.  Livingston,  4  App.  Div.  (N. 
Y.)  584,  38  N.  Y.  S.  490;  Liverpool 
&  G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  32  L.  ed.  788,  9 
Sup.  Ct.  469. 

'"  See  cases  cited  in  note  52,  §  3225. 

"In  re  Missouri  Steamship  Co.,  L. 
R.  42  Ch.  Div.  321.  58  L.  J.  Ch.  (N. 
S.)  721,  61  L.  J.  (N.  S.)  316. 
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law  of  a  certain  state.""  The  general  rule  is  that  a  court  will  en- 
force a  limitation  in  a  contract  which  is  valid  in  another  state 
if  the  contract  is  to  be  considered  as  governed  by  the  laws  of 
such  other  state,  though  it  is  not  valid  in  the  state  of  the  forum/^ 
unless  it  be  contrary  to  public  policy  in  the  state  of  the  forum.*'^ 
If  a  foreign  law  is  relied  upon,  proof  of  it  must  be  made,  or  the 
matter  will  be  decided  in  conformity  with  the  law  of  the  state  of 
the  forum.^^ 

§  3226.  Consideration  for  contract  limiting  liability. — As 
any  contract  must  be  supported  by  a  sufficient  consideration,  so 
contracts  limiting  the  liability  of  carriers  cannot  be  supported 
without  a  good  or  valuable  consideration.  It  is  obvious  that 
the  carrier  receives  a  consideration  in  the  lessening  of  his  risk. 
It  is  not  so  easily  seen  what  is  the  consideration  to  the  shipper, 
since  a  carrier  is  compelled  to  carry  without  limitation  of  liabil- 
ity upon  demand  and  tender  of  compensation."*  It  is  said 
that  the  presumption  of  law  is  that  the  compensation  of  the  car- 
rier has  been  reduced  in  consideration  of  the  reduced  liability, 
and  it  will  take  clear  and  satisfactory  evidence  to  show  that  no 

°° Hutchinson     Carriers     (3d    ed.),  "^Southern  Exp.  Co.  v.  Hanaw,  134 

§  214.  Ga.  445,  67   S.   E.  944,   137  Am.   St. 

"See     Elliott     R.     R.     (2d     ed.),  227;   Hanson   v.   Great   Northern   R. 

§    1494;   Thomas   v.   Wabash  &c.   R.  Co.,  18  N.  Dak.  324,   121   N.  W.  78, 

Co.,   63  Fed.  200,   afifd.   71  Fed.  481,  138   Am.    St.   768;    note   88   Am.    St. 

19  C.  C.  A.  88;  Hazel  v.  Chicago,  M.  128;  Hughes  v.  Pennsylvania  R.  Co., 

&  St.  P.  R.  Co.,  82  Towa  477,  48  N.  202  Pa.  222,  51  Atl.  990,  97  Am.  St. 

W.  926;  Tecumseh  Mills  v.  Louisville  713. 

&c.  R.   Co.,   108  Ky.  572,  22  Ky.   L.  '"Pierce  v.   Southern   Pac.   R.   Co., 

264,   57   S.   W.  9,   49   L.   R.   A.   557;  120  Cal.  156,  47  Pac.  874,  52  Pac.  302, 

O'Regan   v.    Cunard    Steamship    Co.,  40  L.  R.  A.  350 ;  Palmer  v.  Atchison 

160  Mass.  356,  35  N.  E.  1070,  39  Am.  &c.  R.  Co.,  101  Cal.  187,  35  Pac.  630; 

St.  484;  note  63  L.  R,  A.  513.     The  Meuer  v.    Chicago,    M.   &   St.   P.   R. 

federal   courts   treat  the   question   as  Co.,  5  S.  Dak.  568,  59  N.  W.  945,  25 

one  of  general  commercial  law,   and  L.   R.   A.  81,  49  Am.   St.  898,    11   S. 

decide    matters    connected    with    the  Dak.  94,  75   N.   W.  823,   74  Am.   St. 

limitation   of   carriers'   liability  with-  774. 

out   regard  to  the  law   of   particular  "  See  cases  cited  under  first  note  8, 

states.      New   York   Cent.    R.    Co.   v.  this  chapter.     A  recent  United  States 

Lockwood,  17  Wall.    (U,   S.)   357,  21  case   holds   that   if   the  stipulation   is 

L.  ed.  627 ;  Hart  v.   Pennsylvania  R.  just  and  reasonable,  there  is  no  ne- 

Co.,   112  U.   S.  331,  28  L.  ed.  717,  5  cessity   for   an   ahernative   choice   or 

Sup.  Ct.  151 ;  Liverpool  &c.  Steam  Co.  independent     consideration.       Arthur 

V.  Phenix  Ins.  Co.,  129  U.  S.  397,  32  v.  Texas  &  P.  R.   Co.,   139  Fed.   127, 

L.  ed.  788,  9  Sup.  Ct.  469.     But  they  71  C.  C.  A.  391,  revd.  204  U.  S.  505, 

will  apply  a  state  statute.     Central  of  51  L.  ed.  590,  27  Sup.  Ct.  338.  A  bill  of 

Georgia    R.    Co.    v.    Kavanaugh,    92  lading    limiting    a    carrier's    liability 

Fed.  56,  34  C.  C,  A.  203.  does   not   apply   to   damages   already 
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reduced  rate  was  given,®"  but  when  it  is  satisfactorily  shown  that 
the  rate  was  the  same  as  for  shipments  made  under  full  liability, 
then,  since  there  would  seem  to  be  no  consideration  and  the  limita- 
tion would  be  unenforcible,  some  courts  take  the  view  that  unless 
it  is  shown  that  a  reduced  rate  was  allowed,  the  contract 
limiting  liability  must  fail  for  want  of  consideration."'  A  recital 
in  the  contract  that  the  rate  is  reduced  is  not  conclusive,'^  and  the 
Minnesota  Supreme  Court  has  held  that  if  the  shipment  is  for  in- 
terstate carriage,  where  rebates  are  prohibited,  no  rebate  could  be 
presumed,  and  the  carrier  was  fully  liable,  in  spite  of  the  limita- 
tions of  the  contract.'* 

accrued,   unless   there   is   a   separate  S.  W.  828;  Phoenix  Powder  Mfg.  Co. 

consideration  therefor.     St.  Louis,  I.  v.  Wabash  R.   Co.,   196  Mo.  663,  94 

M.  &  S.  R.  Co.  V.  Jones,  93  Ark.  537,  S.  W.  235. 

125  S.  W.  1025,  137  Am.  St.  99.  "  St.  .Louis,  L  M.  &  S.  R.  Co.  v. 

°=  Elliott   R.   R.    (2d   ed.),    §    1504;  Weakly,  SO  Ark.  397,  8  S.  W.  134,  7 

McMillan  v.  Michigan  S.  R.  Co.,  16  Am.  St.  104;  Lake  Erie  &  W.  R.  Co. 

Mich.    79,   93    Am.    Dec.    208;    York  v.   Holland,    162   Ind.   406,  69  N.   E. 

Mfg.   Co.   V.   Illinois   Cent.   R.   C,   3  138,  63  L.  R.   A.  948;   Wehmann  v. 

Wall.    (U.    S.)    107,    18  L.   ed.    170;  Minneapolis  &c.  R.  Co.,  58  Minn.  22, 

Courteen  v.   Kanawha  Dispatch   Co.,  59   N.   W.   546,   61   Am.   &   Eng.   R. 

110  Wis.  610,  86  N.  W.  176,  55  L.  R.  Cas.  273. 

A    182.  "Wehrnam  v.  Minneapolis  &c.  R. 

™Kellerman  v.  Kansas  City  &c.  R.  Co.,  58  Minn.  22,  59  N.  W.  546,  61 

Co.,   136  Mo.   177,  34  S.  W.  41,  37  Am.  &  Eng.  R.  Cas.  273. 
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§  3230.  Compensation. — The  carrier  has  a  right  to  reason- 
able compensation  for  the  services  performed  in  the  carriage  of 
the  goods,  and  for  the  risk  assumed  in  so  doing,  and  this  is  one 
manner  in  which  he  is  distinguished  from  a  gratuitous  bailee. 
He  may  demand  payment  of  a  reasonable  compensation  in  ad- 
vance before  accepting  the  goods;  if  he  does  not,  he  may,  after 
the  carriage  is  performed,  recover  the  agreed  amount,  or,  in  the 
absence  of  agreement,  a  reasonable  amount.  The  party  liable 
for   the    freight   charges  may,    however,    if   sued,    set   off   loss 


*  Little  Rock  &c.  R.  Co.  v.  St.  Louis 
&c.  R.  Co.,  63  Fed.  775,  11  C.  C.  A. 
417,  26  L.  R.  A.  192 ;  Randall  v.  Rich- 
mond &  D.  R.  Co.,  108  N.  Car,  612, 
13  S.  E.  137,  49  Am.  &  Eng.  R.  Cas. 
74 ;  Knight  v.  Providence  &  Worces- 
ter R   Co.,  13  R.  L  572,  43  Am.  Rep. 


46,  9  Am.  &  Eng.  R.  Cas.  90.  The 
right  may  be  waived  by  accepting 
goods  without  exacting  payment  in 
advance.  Gratiot  St.  Warehouse  Co. 
V.  Missouri  K.  &  T.  R.  Co.,  124  Mo. 
App.  11,  102  S.  W.  11. 
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or  damages  to  the  goods,  or  loss  caused  by  delay  or  deviation.^ 
If  the  damages  exceed  the  amount  of  freight,  the  consignee  may 
rightfully  demand  delivery  without  payment  of  freight,  and 
refusal  to  surrender  possession  is  conversion.^ 

§  3231.  On  what  goods  entitled  to  freight. — The  general 
rule  is  that  the  carrier  is  entitled  to  freight  only  on  the  goods 
delivered,  in  the  absence  of  an  express  contract  to  the  contrary, 
or  a  contract  for  the  payment  of  a  lump  sum.*  If  part  of 
the  goods  have  been  lost  from  causes  from  which  he  is  exempt 
from  liability  for  loss,  either  under  the  common  law  or  by 
special  contract,  he  is  generally  entitled  to  freight  upon  those 
delivered,  but  not  upon  those  lost,'^  But  if  the  owner  has  pre- 
vented the  completion  of  the  contract  of  transportation,  the  car- 
rier is  entitled  to  full  freight,  if  not  in  fault,  and  able  and  willing 
to  complete  the  contract.®  The  act  of  God  in  delaying  the  jour- 
ney does  not,  it  seems,  justify  the  owner  in  terminating  the 
contract  of  carriage.''  If  the  goods  have  been  damaged  from 
internal  decay,  perils  of  the  sea,  or  other  causes  of  loss  for 
which  the  carrier  is  not  responsible,  he  is  entitled  to  full  freight, 
if  he  delivers  them,  or  if  the  owner  receives  them  before  the 
journey  is  completed.® 

=  Elliott   R.   R.    (2d  ed.),   §    1SS8;  S.   E.  288;   The  Brig  Collenberg,   1 

Missouri    Pac.    R.    Co.    v.    Peru-Van  Black.   (U.  S.)   170,  17  L.  ed.  89. 

Zandt  Implement  Co.,  Ti  Kans.  295,  '^  See  cases  cited  ante,  note  4. 

85  Pac.  408,  87  Pac.  80,  6  L.  R.  A.  "Gage  v.   Maryland   Coal   Co.,   124 

(N.    S.)    1058n,    117   Am.    St.   468,   9  Mass.  442;   Braithwaite  v.   Power,   1 

Am.  &  Eng.  Ann.  Cas.  790  and  note;  N.  Dak.  455,  48  N.  W.  354;  The  Ga- 

Hill  V.  Leadbetter,  42  Maine  572,  66  zelle,  128  U.  S.  474,  32  L.  ed.  496,  9 

Am.  Dec.  305 ;  Gleadell  v.  Thompson,  Sup.  Ct.  139. 

56  N  Y.  194.  '  Wood  v.   Hubbard,  62  Fed.  753, 

=  Missouri  Pac.  R.  Co.  v.  Peru- Van  10  C.  C.  A.  623. 

Zandt  Co.,  73  Kans.  295,  85  Pac.  408,  '  McGaw  v.  Ocean  Ins.  Co.,  23  Pick. 

87  Pac.  80,  6  L.  R.  A.  (N.  S.)  1058n,  (Mass.)  405;  Griswold  v.  New  York 

117  Am.  St.  468,  9  Am.  &  Eng.  Ann.  Ins.  Co.,  3  Johns.  (N.  Y.)  321,  3  Am. 

Cas.  790  and  note.    Contra,  Willensky  Dec.    490 ;     Steelman    v.    Taylor,    3 

V.  Central  of  Ga.  R.  Co.,  136  Ga.  889,  Ware    (U.    S.)    52,    Fed.    Cas.    No. 

72  S.   E.  418,  Ann.   Cas.   1912D.  271,  13349.   Compare  Missouri  Pac.  R.  Co. 

and  see  note  v.    Peru- Van   Zandt    Implement   Co., 

*  The  Tangier,  32  Fed.  230 ;  Gibson  73   Kans.  295,   85    Pac.   408,   87   Pac. 

V.    Brown,    44    Fed.    98;    New   York  80,  6  L.  R.  A.   (N.  S.)   1058,  87  Am. 

Cent   &  H.  R.  R.  Co.  v.  Standard  Oil  St.  468,  9  Am.  &  Eng.  Ann.  Cas.  790 

Co.,  87  N.  Y.  486;  Cottrell  v.  Caro-  and  note, 
lina  &c.  R.  Co.,  141  N.  Car.  383,  54 
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§  3232.  Amount  of  compensation. — This  may  be  regulated 
by  statute,"  or  depend  upon  usage,"  or  be  governed  by  contract 
between  the  parties,^^  but  if  not  determined  by  the  statutory  rate, 
or  the  customary  rate,  or  the  contract  rate,  the  carrier  is  entitled 
to  receive  a  reasonable  compensation,  the  amount  of  which  is 
a  question  of  fact.^^  In  but  few  cases,  however,  is  it  necessary 
to  settle  this  question,  since  the  rate  is  ordinarily  fixed  in  one  of 
the  three  ways  first  mentioned. 

§  3233.    Shipper's  rights  if  charges  unreasonable. — If  the 

shipper  believes  the  charge  unreasonable,  he  may  tender  what  he 
believes  to  be  a  reasonable  amount,  and,  if  this  is  not  accepted,  sue 
the  carrier  for  refusal  to  carry,^''  or  if  the  goods  have  been  car- 
ried, he  may  tender  what  he  believes  a  reasonable  amount, 
and  sue  to  recover  the  goods  if  this  is  refused.^*  A  more  com- 
mon method  is  to  pay  the  charges,  under  protest  that  they  are 
unreasonable,  and  thus  having  recovered  the  goods,  to  bring  an 
action  to  recover  the  money  illegally  demanded  and  paid,  as  paid 
under  compulsion/^ 

§  3234.    Carrier's  rights  in  case  of  fraud  by  shipper. — If 

the  shipper,  by  fraud,  falsely  represents  to  the  carrier  that  the 
goods  are  of  a  class  which  are  carried  at  a  lower  rate,  and  the 
carrier  without  notice  accepts  them,  the  carrier  may,  upon  discov- 
ering before  delivering  the  goods  that  they  are  of  a  class  upon 
which  a  higher  rate  should  have  been  paid,  charge  the  excess 

"Hutchinson     Carriers      (3d     ed.),  interstate    commerce    commission    of 

§  574.  a  rate  determines  that  it  is  not  un- 

"  London  &c.   R.   Co.   v.   Evershed,  reasonable     as     against     a     shipper 

L.   R.  3  App.   Cas.   1029;   Killmer  v.  suing  to  recover  unreasonable  freight 

New  York  Cent.  &  H.  R.  R.  Co.,  100  charges    on    an    interstate    shipment. 

N.  Y.  395,  3  N.  E.  594,  S3  Am.  Rep.  Texas  &  Pac.  R.  Co.  v.  Abilene  Cot- 

194.  ton  Oil  Co.,  204  U.  S.  426,  51  L.  ed. 

"Blackshere  v.   Patterson,  72  Fed.  553,  27  Sup.   Ct.  350,  9  Am,  &  Eng. 

204,   18   C.   C.   A.   508.  Ann.  Cas.   1075. 

^^  London  &c.   R.   Co.  v.   Evershed,  "Hutchinson     Carriers     (3d     ed.), 

L.    R.    3    App.    Cas.    1029;   Louisville  §  805. 

&c.    Consolidated   R.   Co.   v.   Wilson,  ^"Elliott   R.   R.    (2d    ed.),    §    1564; 

119  Ind.  352,  21  N.  E.  341,  132  Ind,  Chicago,  St.  L    &  P.  R.  Co.  v.  Wol- 

517,  32  N.  E.  311,  4  L.  R.  A.  244n,  18  cott,   141   Ind.  267,  39  N.  E.  451,  SO 

L.  R.  A.  105.  Am.  St.  320;  Harmony  v.  Bingham,  12 

"Hutchinson     Carriers     (3d     ed.),  N.  Y.  99,  62  Am.  Dec.  142;  Clegg  v. 

§  805;  Carr  v.  Lancashire  &c.  R.  Co..  Southern  R.  Co.,  135  N.  Car.  148,  47 

7  Exch.  707.    The  acceptance  by  the  S.  E.  667,  65  L.  R.  A.  717. 
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against  the  goods.^"  If  no  inquiry  is  made  concerning  the  char- 
acter of  the  goods,  and  no  misrepresentations  are  made,  or  if  by 
mistake  the  carrier  agrees  to  carry  at  a  lower  rate,  and  the  ship- 
per accepts  without  notice,  the  carrier  would  be  bound  to  carry  at 
the  agreed  rate,  and  cannot  exact  more  before  delivery,  in  the 
absence  of  any  governing  provision  in  the  Interstate  Commerce 
Act,  or  state  statute.^' 

§  3235.  Who  must  pay  the  freight. — The  consignee  is  pre- 
sumptively the  owner  of  the  goods,  and  prima  facie  liable  for 
the  freight,  and,  if  he  accepts,  he  is  under  an  implied  promise  by 
law  to  pay.^*  If  he  does  not  accept  the  goods,  the  fact  that  he  is 
named  as  consignee  does  not  necessarily  make  him  liable."  If 
the  consignee  indorses  the  bill  of  lading,  and  assigns  it  before 
delivery  of  the  goods,  it  seems  that  the  assignee  is  primarily 
liable  for  the  freight,^"  and  that  the  consignee  could  be  held  only 
if  the  indorsee  received  them  as  his  agent. ^^  If  it  is  shown  that 
the  carrier  knew  that  the  consignee  was  merely  the  agent  of  the 
shipper,  he  does  not  assume  an  implied  contract  to  pay  freight  by 
receiving  the  goods,  and  only  the  consignor,  if  the  owner  of  the 
goods,  is  liable. ^^  So,  if  goods  are  consigned  to  the  care  of  one 
person  for  another,  he  does  not  ordinarily  become  liable  for 
freight  by  receiving  the  goods."  The  shipper  is  bound  for  the 
freight  as  soon  as  the  goods  have  been  delivered  and  accepted 
by  the  carrier  for  carriage,  and  the  consignee  may  be  deemed 

"Illinois  Cent.  R.  Co.  v.  Seitz,  214  Union    Freight   R.    Co.    v.    Winkley, 

111.  350,  73  N.  E.  585,  105  Am.  St.  108.  159  Mass.   133,  34  N.  E.  91,  38  Am. 

"Central    of    Georgia    R.    Co.    v.  St.  398,  55  Am.  &  Eng.  R.  Cas.  695. 

Gortatowsky,    123   Ga.  366,   51   S.   E.  "Coleman  v.  Lambert,  S  M.  &  W. 

469;  Illinois  Cent.  R.  Co.  v.  Seitz,  214  502;   Central  R.   Co.  of  New  Jersey 

111.  350,  12,  N.   E.   585,   105   Am.   St.  v.   MacCartney,  68  N.   J.   L.   165,   52 

108-  United  States  Exp.  Co.  v.  Koer-  Atl.  575;  Hinsdell  v.  Weed,  5  Denio 

ner,  65  Minn.  540,  68  N.  W.  181,  33  (N.   Y.)    172. 

L.  R.  A.  600;   Baldwin  v.  Liverpool  '"Cock  v.  Taylor,  13  East  399. 

&c.  Steamship  Co.,  11  Hun   (N.  Y.)  "^  Tobin  v.  Crawford,   5   M.   &  W. 

496,  affd.  74  N.  Y.  125,  30  Am.  Rep.  234. 

277;  Borden  v.  Richmond  &c.  R.  Co.,  "'Amos  v.  Temperley,  8  M.  &  W. 
113  N.  Car.  570,  18  S.  E.  392,  37  Am.  798;  Boston  &  M.  R.  Co.  v.  Whitcher, 
St.  632.  See  Fine  v.  Southern  Exp.  1  Allen  (Mass.)  497;  Elwell  v.  Skid- 
Co.    (Ga.  App.),  73  S.  E.  35.  dy,  11  N.  Y.  282;  Sheets  v.  Wilgus,  56 

"Wegener  v.  Smith,  IS  C.  B.  285;  Barb.  (N.  Y.)  662;  Spencer  v.  White, 

North    German   Lloyd    v.    Heule,    44  1  Tred.  L.  (N,  Car.)  236. 

Fed    100    10  L    R.  A.  814-   Davison  '''Amos  v.  Temperley,  8  M.  &  W. 

V.  City  Bank,  57  N.  Y.  81.     But  see  798. 
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merely  the  shipper's  agent  to  pay  the  freight,  to  the  carrier,  and 
the  carrier's  remedy  against  the  consignee  is  not  exclusive,  but  he 
has  also  recourse  against  the  shipper"  even  if  the  bill  of  lading 
contains  the  clause  "he  (consignee)  paying  the  freight,"  unless  he 
has  lost  this  right  by  making  a  new  contract  with  the  consignee,  as 
by  extending  the  time  for  payment,  or  accepting  a  promissory 
note.'" 

§  3236.  Method  of  calculating  compensation. — If  freight  is 
to  be  paid  according  to  the  bulk  of  the  goods,  and  the  bulk  or 
weight  increases  during  the  voyage,  it  is  held  that  the  measure- 
ment of  the  bulk  at  the  time  of  shipment  and  not  at  the  time  of  de- 
livery is  that  upon  which  the  carrier's  compensation  is  to  be  com- 
puted. This  has  been  held  where  wheat  expanded  by  heat,^"  or 
where  cotton  bales  expanded  in  the  ship's  hold,^^  and  when  the 
freight  was  to  be  computed  by  weight'*  or  upon  the  number  of 
bushels.^"  The  general  rule  is  that  freight  is  calculated  upon  the 
quantity  of  goods  shipped,  carried  and  delivered,  and  that  all 
these  conditions  must  concur,  so  if  the  goods  decrease  in  quantity, 
the  carrier  can  recover  only  freight  upon  the  quantity  delivered. 
Since  he  is  not  allowed  to  gain  either  by  increase  or  decrease  of 
bulk  or  weight,  he  may  contract  against  loss  from  decrease  by 
natural  causes.^" 

§  3237.    Freight  pro  rata  itineris. — The  general  rule  is  that 

the  carrier,  in  order  to  receive  his  compensation,  must  deliver  the 
goods  to  the  consignee  at  the  original  destination,  or  the  owner 
must  have  prevented  such  delivery  by  reclaiming  the  goods  before 
such  delivery,  in  either  of  which  cases  the  carrier  is  entitled  to 
full  freight  for  the  entire  distance.''^  Where  the  carrier  is  pre- 
vented by  disaster  or  otherwise  from  proceeding  upon  his  jour- 
ney, we  have  seen  that  it  may  become  his  duty  to  forward  the 

'*  Great  Western  R.  Co,  v.  Bagge  &  323 ;  Buckle  v.  Knoop,  2  L.  R.  Exch.j 

Co.,  L.  R.  IS  Q,  B.  Div,  625,  23  Am,  124,  333, 

&  Eng    R.  Cas.  715;  Portland  Flour-  '"Nine    Thousand    &c.    Dry    Hides.l 

ing  Mills  V.  British  Ins,  Co,,  130  Fed,  6  Ben,  (U.  S.)  199,                                   I 

860,  65  C,  C,  A,  344;  Central  R.  Co.  '°  Allen   v.  Bates,   1   Hilt,    (N.   Y.l 

V.   MacCartney,  68  N.   J.   L,   165,   52  221, 

Atl.  575,  "Hutchinson     Carriers     (3d     ed.), 

'"Strong  V,  Hart,  6  B,   &   C,   160;  §  813. 

Taplev  V,  Martens,  8  T,  R,  451,  "  See  cases  cited  ante,  notes  1  and 

"  Gibson  V,  Sturge.  10  Exch,  622.  6, 

"Strand  v.  Grant,  IS  C,  B,  (N.  S,) 
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goods  by  another  carrier/^  and  if  they  arrive  within  a  reasonable 
time,  he  is  entitled  to  full  freight.'*  But  he  and  the  owner  may 
agree  that  the  goods  shall  be  redelivered  to  the  owner,  at  the 
place  where  the  carrier  has  already  transported  them,  and  if  the 
owner  voluntarily  takes  the  goods  back  at  such  place,  an  agree- 
ment is  implied  to  pay  the  carrier  a  proportionate  part  of  the 
entire  charges,  or,  as  it  is  termed,  freight  pro  rata  itineris.'*  The 
acceptance  must  be  voluntary  by  the  owner,  and  must  arise  from 
a  desire  to  take  back  the  goods,  and  not  merely  because  the  cir- 
cumstances make  it  necessary  for  him  to  take  them  rather  than 
lose  them,*'  and  whether  the  acceptance  was  voluntary,  made  as 
a  result  of  choice,  is  to  be  determined  by  the  circumstances  and 
conduct  of  the  parties  if  there  is  no  express  agreement.*®  If  the 
carrier's  vehicle  has  been  so  damaged  that  he  cannot  fulfil  his 
contract,  and  he  refuses  to  repair,  to  send  the  goods  by  another, 
or  to  get  another  vehicle,  no  choice  is  present  to  the  owner,  and  an 
acceptance  by  him  is  not  considered  voluntary  unless  there  is 
an  express  agreement.  If,  however,  the  carrier  was  able  and  will- 
ing to  send  the  goods,  or  to  complete  the  journey  after  repairs, 
or  if  the  owner  would  gain  in  any  way  by  accepting  the  goods  at 
the  intermediate  point,  there  would  be  strong  evidence  of  choice.*^ 
An  agent  may  accept  for  the  owner.**  If  the  goods  have  been 
sold  without  consulting  with  the  owner,  although  the  owner  has 
accepted  the  proceeds,  this  is  not  the  same  as  accepting  the  goods, 
and  he  is  not  estopped  from  denying  the  claim  for  freight,  and  if 
the  sale  was  made  without  authority,  the  carrier  is  not  entitled  to 
any  claim  for  freight.*'   The  same  rule  has  been  applied  when 

^  See  cases  cited  in  note  83,  §  3182.  waite  v.   Power,   I   N.   Dak.  455,   48 

=' Hutchinson     Carriers     (3d     ed.),  N.  W.  354;  Crawford  v.  Williams,  1 

§  814  Sneed  (Tenn.)  205,  60  Am.  Dec.  146 

"* Elliott   R.   R.    (2d   ed.),    §    1562;  and  note. 

Hutchinson  Carriers  (3d  ed.),  §  814;  "Hutchmson    Carriers     (3d     ed.), 

Parsons  V   Hardy,  14  Wend.  (N.  Y.)  §  816;  Gray  v.  Wain,  2  S.  &  R.  (Pa.) 

215,  28  Am.  Dec.  521 ;  note  to  Craw-  229,  7  Am.  Dec.  642. 

ford  V.   Williams,  60  Am.   Dec.    146,  "Hutchinson     Carriers     (3d    ed.), 

153;  Barren  v.  Propeller  Mohawk,  8  §  816. 

Wall.  (U,  S.)  153,  19  L.  ed.  406.  "'Smyth   v.   Wright,   IS   Barb.    (N. 

''McGaw    V.    Ocean    Ins.    Co.,    23  Y.)  51 ;  Barrell  v.  Propeller  Mohawk, 

Pick.   (Mass.)   405;  Western  Transp.  8  Wall.  (U.  S.)  153,  19  L.  ed.  406. 

Co.  V.  Hoyt,  69  N.   Y.  230,  25  Am.  °°  Hunter  v.   Prinsep,   10  East  378; 

Rep.    175 ;    Welch   v.    Hicks.   6   Cow.  Escopmiche  v.  Stewart,  2  Conn.  391 ; 

(N.  Y.)  504,  16  Am.  Dec.  443;  Braith-  Penoyer  v.  Hollett,  15  Johns.  (N.  Y.) 

332,    8   Am.    Dec.   239;    Armroyd   v. 
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there  was  an  authority  to  sell,  as  when  the  ship  was  disabled  there 
was  not  any  prospect  of  being  able  to  forward  the  goods,  which 
were  perishable,  and  sale  was  necessary  to  preserve  them.*" 
When  a  contract  of  carriage  has  not  yet  been  completed,  and  war 
arises  between  the  carrier's  nation  and  the  nation  to  which  the 
goods  are  to  be  carried,  the  carrier  may  decline  to  complete  the 
'voyage,  if  such  would  subject  the  goods  to  risk  of  capture,  and 
may  recover  pro  rata  freight  if  the  service  performed  has  been 
of  value  to  the  shipper.*^ 

§  3238.    Method  of  calculating  freight  pro  rata  itineris. — 

The  rule  followed  in  this  country  for  adjusting  pro  rata  freight 
is  to  allow  in  proportion  to  the  amount  of  the  journey  completed 
at  the  place  where  the  owner  accepts  the  goods,"^  and  does  not  de- 
pend on  the  question  of  the  amount  of  benefit  received  by  the  ship- 
per.*^ Where  the  carrier  is  compelled  from  necessity  to  reship  the 
goods  by  another  carrier,  he  may  pay  any  price  for  the  carriage 
that  may  be  necessary  under  the  circumstances  and  seems  proper 
to  him  to  pay.  The  shipper,  it  is  held,  will  be  bound  to  the  second 
carrier  for  the  freight  in  excess  of  that  originally  contracted  to 
be  paid,  and  the  second  carrier  will  have  a  lien  upon  the  goods  for 
his  charges,**  but  neither  shipper  nor  goods  would  be  liable  for 
both  the  excess  and  the  original  contract  price,  and  if  the  freight 
for  completing  is  less  than  the  original  contract-price  for  the 
entire  journey,  the  shipper  must  pay  the  first  carrier  the  differ- 
ence; if  the  second  carrier's  price  is  greater  than  the  original 
price,  the  shipper  must  pay  him,  but  the  first  carrier  gets  noth- 
ing." 

Union  Ins.   Co.,  3  Binn.    (Pa.)   437;  v.  Wright,  IS  Barb.  (N.  Y.)  51;  Rob- 

Callender    v.    Insurance    Co.    of    N.  inson   v.    Marine    Ins.    Co.,   2   Johns. 

America,    5    Binn.     (Pa.)    525  ;   Caze  (N.  Y.)  323  ;  Barrell  v.  Propeller  Mo- 

V.  Baltimore  Ins.  Co.,  7  Cranch.  (U.  hawk,  8  Wall.  (U.  S.)   153,  19  L.  ed. 

S.)  358,  3  L.  ed.  370;  Columbian  Ins.  406. 

Co.    V.    Catlett,    12   Wheat.    (U.    S.)  "Coffin   v.   Storer,  5   Mass.  252,  4 

383,  6  L.  ed.  664.  Am.  Dec.  54. 

"Vlierboom  v.  Chapman,  13  M.  &  "  Searle   v.    Scovell,    4   Johns.    Ch 

W.  230;  Richardson  v.  Young,  38  Pa.  (N.  Y.)  218. 

St.   169;   Hugg  V.   Augusta  Ins.   Co.,  "Hugg    v.    Baltimore    &c.    Mining 

7  How.   (U.  S.)   595.  Co.,  35  Md.  414;  Clarl:  v.  Massachu- 

"The  Teutonia,  L.  R.  3  Adm.  394.  setts  Fire  &  Marine  Ins.  Co.,  2  Pick. 

'=3  Kent's  Com.  230;  United    Ins.  (Mass.)  104,  13  Am.  Dec.  400;  Searle 

Co.  V.  Lenox,  1  Johns.  Cas.   (N.  Y.)  v.  Scovell,  4  Johns.  Ch.  (N.  Y.)  218; 

377,  2  Johns.  Cas.  (N.Y.)  443;  Smyth  Griswold  v.   New  York  Ins.   Co.,   3 
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§  3239.  Transhipment  at  rate  different  from  original  rate 
agreed  upon. — If  the  carrier  employs  another  carrier  to  com- 
plete the  voyage  at  a  lower  rate  than  that  agreed  to  be  paid  by 
the  shipper,  so  that  the  transhipment  will  be  at  a  profit,  it  is 
presumed  that  such  a  contract  was  made  by  the  carrier's  agent  in 
the  carrier's  own  interest,  and  the  shipper  is  still  held  liable  for 
the  freight  which  he  contracted  to  pay.  But  the  agent  of  the 
carrier  is  held  to  have  no  authority  to  contract  to  pay  a  greater 
sum  than  was  agreed  upon  between  the  first  carrier  and  the  ship- 
per, and  if  it  is  necessary  in  transhipping  to  contract  to  pay  a 
higher  rate,  he  is  held  in  such  act  to  be,  not  the  agent  of  the  car- 
rier, but  the  agent  from  necessity  of  the  owner  of  the  goods.*" 
The  shipper  can  thus  never  gain  by  a  transhipment.  If  the  ship 
is  captured  by  the  public  enemy,  there  is  no  right  to  freight,*'  but 
if,  after  capture,  the  goods  are  carried  to  destination,  the  carrier 
is  entitled  to  full  freight.*'  A  carrier  who  carries  the  goods  in- 
trusted to  him  contrary  to  the  express  directions  of  the  owner  is 
entitled  to  no  compensation.  For  instance,  if  goods  marked  to 
be  forwarded  by  one  line  are  sent  by  the  preceding  carrier  over 
a  different  line,  the  latter  cannot  recover  freight,  as  the  marks 
show  what  the  shipper's  direction  was.*" 

§  3240.  When  carrier's  right  to  sue  accrues. — The  carrier 
has  no  right  to  sue  for  freight  until  his  contract  has  been  com- 
pleted by  an  actual  delivery,  or  constructive  delivery,  in  the  eyes 
of  the  law.'"  If,  in  addition  to  delivery,  the  contract  provides 
that  the  carrier  is  to  hold  the  goods  a  reasonable  length  of  time 
for  the  consignee,  or  is  to  give  notice  to  him,  there  is  no  right  to 

Johns     (N     Y  )    321 ;    Crawford    v.  "  Mumford  v.  Commercial  Ins.  Co., 

Williams,    i   Sneed    (Tenn.)    205,   60  S  Johns.  (N.  Y.)  262. 

Am.  Dec.  146  and  note ;  Hugg  v.  Au-  "  Bird   v.   Georgia  R.    Co.,   72   Ga. 

gusta   Ins    &   Banking   Co.,   7  How.  655;  Schureman  v.  Withers,  Anthon's 

(U.  S  )  595,  12  L.  ed.  834.  N.  P.  (N.  Y.)   166  (2d  ed.  230). 

"  Shipton  V.  Thornton,  9  Ad.  &  El.  '"'  Mashiter  v.  Buller,   1   Camp.  84 ; 

314-  The  Soblomsten,  L.  R.   1  Adm.  Grand  Rapids  &  I.  R.  Co.  v.  Diether. 

293-   Hugg  V.   Baltimore  &c.   Mining  10  Ind.  App.  206.  37  N.  E.  39,  1069, 

Co.,  35  Md.  414,  6  Am.  Rep,  425.  53  Am.  St.  385 ;  Certain  Logs  of  Ms- 

"Beale  v.  Thompson,  3  Bos.  &  P.  hogany,  2   Sumn.    (U.   S.)    589,   Fed. 

405-  The  Race  Horse,  3  Rob.   Adm.  Cas.    No.    2559;    Brittan    v.   Barnaby, 

101  •  Tirrell  v   Gage,  4  Allen  (Mass.)  21  How.  (U.  S.)  527,  16  L.  ed.  177. 
245.' 
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freight  charges  until  such  conditions  have  been  met.^'-  Freight 
paid  in  advance  may  be  recovered  by  the  shipper  if  the  goods  are 
not  carried,  since  in  such  case  there  is  a  failure  of  consideration." 
There  may  be  an  agreement,  however,  that  freight  paid  in  ad- 
vance shall  belong  to  the  carrier  even  if  the  contract  is  not  com- 
pleted. If  there  is  such  an  agreement,  the  shipper  may  not  re- 
cover.^^ 

§  3241.  Demurrage. — The  consignee  of  goods  carried  by 
water  is  liable  to  the  carrier  for  any  delay  caused  by  his  fault 
in  not  accepting  the  goods  promptly  after  notice,  and  where  there 
is  stipulation  in  the  contract  as  to  the  amount  payable,  the  com- 
pensation for  such  delay  is  known  as  demurrage.  In  accordance 
with  the  universal  rule  in  contracts,  a  stipulation  which  prescribes 
a  time  within  which  a  thing  is  to  be  done,  unqualifiedly,  time 
being  of  the  essence  of  the  contract,  absolutely  binds  the  party 
making  such  agreement,  although  he  may  have  been  prevented 
from  performing  by  circumstances  entirely  beyond  his  control.  So 
if  the  charterer  of  a  vessel  binds  himself  without  qualification  to 
unload  or  load  within  a  certain  time,  he  takes  the  risk  of  anything 
which  may  occur  to  prevent  his  performance.^*  If  the  contract 
is,  however,  only  to  pay  demurrage  for  detention  by  default  of 
the  charterers  of  the  ship,  they  are  not  liable  for  detention  caused, 
not  by  their  act,  but  by  some  outside  agency,  as  the  firing  upon 
the  harbor  by  an  enemy's  war  vessel,  making  unloading  impossi- 
ble.^^ All  clauses  providing  that  special  demurrage  shall  be  paid 
in  certain  cases  must  be  strictly  construed,  and  the  carrier  must 
show  clear  noncompliance  in  order  to  recover  under  such  clause.'^" 

"'Hutchinson     Carriers     (3d     ed.),  "Hutchinson     Carriers     (3d    ed.), 

§    829;    Redmond    v.    Liverpool    &c.  §  833;  Hagar  v.  Elmshe.  107  Fed.  511. 

Steamboat  Co.,  46  N.  Y.  578.  46  C.   C.  A.  446 ;   Elmslie  v.  Hagar, 

"'The  Schooner  Arthur  B.,  1  Alas-  101  Fed.  840;  Empire  Transp.  Co.  v. 

ka  403;  De  Sola  V.  Pomares,  119  Fed.  Philadelphia    &c.    Iron    Co.,    11    Fed. 

373;  Benner  v.  Equitable  Safety  Ins.  919,  23  C.  C.  A.  564,  35  L.  R.  A.  623. 

Co.,  6  Allen   (Mass.)  222;  Griggs  v.  ""Burrill  v.  Crossman,  130  Fed.  763, 

Austin,  3   Pick.   (Mass.)   20,   15  Am.  65  C.  C.  A.  189;  Crossman  v.  Burrill, 

Dec.    175 ;   Brown  v.   Harris,  2  Gray  179  U.  S.  100,  45  L.  ed.  106,  21  Sup. 

(Mass.)   359;  The  Bird  of  Paradise,  Ct.  38. 

5  Wall.  (U.  S.)  545.  18  L.  ed.  662.  ""Continental    Coal    Co.   v,    Bowne, 

""De  Silvale  v.  Kendall,  4  M.  &  S.  115  Fed.  945,  53  C.  C.  A.  427. 
i1;  Hichs  v.  Shield,  7  El.  &  Bl.  633; 
Mashiter  v.  Buller,  1  Camp.  84. 
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If  delay  is  caused  by  the  default  of  the  shipowner,  the  charterer  is 
liable  under  no  circumstances,"  or  if  the  delay  is  caused  by  a  stip- 
ulation in  the  contract  which  is  for  the  shipowner's  benefit,  for  in- 
stance that  the  ship  shall  be  loaded  only  when  it  can  be  kept  afloat, 
and  the  nature  of  the  harbor  is  such  that  time  is  lost  in  waiting  for 
tides.  °^  In  certain  cases  where  delay  is  caused  by  the  custom 
officers,  the  charterer  is  not  liable.  °*  And  it  is  held  that  the 
carrier  has  no  lien  on  the  goods  for  demurrage  unless  there  is  a 
stipulation  in  the  contract  to  that  effect.^" 

§  3242.  Construction  of  special  clauses  in  demurrage  con- 
tracts.— Ordinary  forms  of  contracts  may  provide  that  load- 
ing or  unloading  shall  be  completed  in  so  many  "days",  or  "days 
excepting  Sundays",  "working  days",  or  "weather  working 
days".  The  first  includes  all  days  in  succession,  among  them 
Sundays  and  holidays;"^  the  second  all  days  except  Sundays;'^ 
the  third  excludes  Sundays  and  legal  holidays,  but  not  stormy 
days,  Good  Friday,  or  a  day  taken  off  by  the  workmen  to  attend 
a  funeral,"'  while  the  last  excludes  days  when  the  weather  is 
unfit  for  the  work  of  loading."*  Usually  when  the  vessel  begins  to 
unload  on  one  day,  a  day's  time  is  counted  at  the  end  of  that  day, 
fractions  of  a  day  not  being  considered  unless  it  is  clear  from  the 
contract  that  such  was  the  intention."^  If  there  is  an  agreement 
for  weather  working  days,  the  rule  is  that  if  substantial  work  is 
done,  though  not  a  full  half  day,  a  half  day  is  counted ;  if  almost 

"Hansen  v.  Donaldson,  1  Sess.  Cas.  v.  Rodie,  IS  East.  547,  13  R.  R.  528; 

(4th)    1066 ;   Ewan  v.  Tredegar  Co.,  Birley  v.  Gladstone,  3  M.  &  S.  203. 

88  Fed.  703 ;  Jones  v.  Niver  Coal  Co.,  °  Hughes  v.   Hoskins  Lumber  Co., 

135  Fed.  734,  68  C.  C.  A.  372.  136    Fed.   435 ;    Baldwin    v.    Sullivan 

"'Carlton   Steamship   Co.  v.   Castle  Timber  Co.,  65  Hun  (N.  Y.)  625,  48 

Mail    Packets    Co.,    Limited,    L.    R.  N.  Y.  St.  296,  20  N.  Y.  S.  496,  affd. 

(1898)  App.  Cas.  486,  67  L.  J.  Q.  B.  142  N.  Y.  279,  36  N.  E.  1060. 

795  «'=  James  v.  Brophy,  71  Fed.  310,  18 

"'Jones  V.  Niver  Coal  Co.,  135  Fed.  C.  C.  A.  49. 

734,  68  C.  C.  A.  372.  "^  Hughes  v.  Hoskms  Lumber  Co., 

"Nicolette  Lumber  Co.  v.  People's  136  Fed.  435;   Hagerraan  v.   Norton, 

Coal  Co.,  213  Pa.   379,  62  Atl.   1060,  105  Fed.  996,  46  C.  C.  A.  1 ;  Sorensen 

3  L.  R.  A.  (N.  S.)  327  and  note,  110  v.  Keyser,  52  Fed.  163,  2  C.  C.  A.  650. 

Am.  St.  550,  5  Am.  &  Eng.  Ann.  Cas.  "•  The  India,  49  Fed.  76   1  C.  C.  A. 

387.     But  see  post,  §  3245,  n.  1.    The  174;  Hughes  v.  Hoskms  Lumber  Co., 

Hyperion's  Cargo,  2  Lowell   (U.  S.)  136  Fed.  435. 

93    Contrary,  see  case*  cited  in  note,  ""The  Katy  (1895),  P.  56;  Yeoman 

S  Am.  &  Eng.  Ann.  Cas.  387;  Phillips  v.  The  King  (1904).  2  K.  B.  429,  73 

L.  J.  K.  B.  904. 
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a  full  day,  a  full  day  is  counted,  and  no  smaller  fraction  than  a 
half  day  is  counted,  and  if  a  very  short  time  is  worked,  no  account 
is  taken  at  all.""'  Under  an  agreement  to  use  "quick  dispatch"  in 
unloading,  the  charterer  is  practically  bound  to  unload  in  a  fixed 
time,  and  is  not  excused  by  showing  that  the  customary  method 
was  slower."  If  it  is  agreed  to  use  customary  "quick  despatch", 
the  construction  depends  upon  the  custom  at  the  port,*"*  and  an 
agreement  for  "customary  despatch"  does  not  include  voluntary 
delay  by  the  charterers,  but  merely  usages  of  the  port  beyond 
control  of  the  charterer,  and  not  any  detention  to  meet  the  con- 
venience of  the  charterer."''  When  it  is  provided  that  the  cargo 
is  to  be  unloaded  "as  fast  as  the  steamer  can  deliver,"  no  fixed 
time  is  contemplated,  but  the  time  in  which  unloading  can  be 
accomplished  depends  upon  the  circumstances,  except  such  cir- 
cumstances as  are  brought  about  by  the  one  whose  duty  it  is  to 
unload.''"  Clauses  providing  that  the  ship  is  to  be  loaded  "as 
fast  as  it  can  receive"  are  not  dependent  upon  weather  condi- 
tions.''^ An  exception  to  demurrage  liability  if  delay  is  caused 
by  strikes  does  not  refer  to  strikes  at  some  distance  from  the 
port,'^  but,  on  the  other  hand,  if  there  is  a  strike  in  being  at  the 
time  the  contract  is  signed,  such  strike  is  within  the  exception  for 
the  exception  does  not  refer  merely  to  future  strikes.''^ 

§  3243.  Demurrage  where  contract  is  silent  as  to  time  of 
unloading. — If  the  contract  is  silent  as  to  the  time  of  loading 
or  unloading,  there  is  a  contract  implied  that  the  charterer  will 
unload  or  load   with    reasonable    diligence    under   the    circum- 

"'Branckelow     Steamship     Co.     v.  A.  2,11;  The  Glenfinlas,  48  Fed.  758, 

Lamport    (1897),  1   Q.  B.  570,  66  L.  1  C.  C.  A.  85. 

J.  Q.  B.  382,  •^Atlantic    &c.    Steamship    Co.    v. 

"'  Mott  V.   Frost,  47   Fed.   82 ;  Ten  Guggenheim,  123  Fed.  330.  _ 

Thousand  and  Eighty-two  Oak  Ties,  '^  New    Ruperra    Steamship    Co.    v. 

87  Fed.  935.  Two    Thousand    Tons    of    Coal,    124 

•"The    Cargo    of    the    Joseph    W.  Fed,   9Z1 .     Nor   to   a   strike   of   coal 

Brooks,   122   Fed.   881,  operatives  whicli  makes  necessary  so 

°°  Seagar  v.  Steamship  Co.,  55  Fed.  much  importation  of  coal  as  to  crowd 
324,  55  Fed.  880,  5  C.  C.  A,  290 ;  Mil-  a  harbor  with  coal  vessels  and  de- 
burn  V.  Thirty-five  Thousand  Soxes,  lay  unloading,  W,  K,  Niver  Coal 
57  Fed,  236,  6  C.  C.  A.  317;  Egan  v,  Co.  v.  Cheronea  S.  S,  Co.,  142  Fed. 
Barclay  Fibre  Co.,  61  Fed.  527;  Smith  402,  73  C,  C.  A.  502  and  5  L,  R.  A. 
V.  Roberts,  67  Fed.  361,  14  C.  C.  A.  (N.  S.)  126n. 
417.  ''Dobell  V.  Green    (1900),   1  Q,  B. 

'"Hulthen  V.  Stewart,  L.  R,   (1903)  526,  69  L.  J.   Q.   B,   434,  82  Law   T. 

App.   Cas.   389,   72  L.   J,   K,   B.  917;  (N.  S,)  314,  5  Com,  Cas,  161. 
Hine  V.  Perkins,  55  Fed,  996,  5  C,  C. 
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Stances.''*  No  demurrage  is  allowable  for  delays  such  as  both 
parties  should  have  contemplated  at  the  time  the  contract  was 
made.  A  charterer  must  have  a  cargo  ready  for  loading"  in  ab- 
sence of  contract  or  controlling  usage.  The  charterer's  duty  is 
to  provide  appliances  for  loading  or  unloading  such  as  are  in 
ordinary  use  at  the  port  for  cargoes  of  the  kind  to  be  moved.^* 
The  words  "in  regular  turn"  in  a  charter  party  mean  prima  facie 
the  regular  turn  of  the  port  of  lading,  though  it  may  be  shown 
that  they  are  used  with  a  different  meaning,  as  the  regular  turn 
at  a  colliery,"  and  the  regular  rule  is  that  vessels  shall  load  in 
order  of  arrival.''*  Lay  days  for  loading  are  not  counted  as 
against  the  charterer  until  he  is  given  notice  of  the  readiness  of 
the  vessel,'^  and  notice  is  necessary  to  the  consignee  at  the  port  of 
discharge.*"  It  is  generally  held  that  the  ship  must  be  in  a  posi- 
tion where  the  charterer  can  begin  to  do  his  work  before  lay  days 
can  be  counted.'^  But  if  she  is  to  go  to  a  berth  as  ordered,  the 
voyage  is  ended  when  she  goes  to  a  designated  berth,  and  not 
when  she  arrives  at  the  dock.*^  The  charterer  is  not  liable  for 
delay  after  loading  is  completed  when  it  occurs  without  his 
fault.*'  The  consignee  who  accepts  goods,  though  bound  by  an 
implied  contract  to  pay  freight,  is  not  bound  to  pay  demurrage 
unless  there  is  an  express  contract,**  but  he  may  be  liable  for 

"  Pantland    Hick    v.    Raymond  L.  B.  93,  66  L.  J.  Q.  B.  40,  1  Q.  B.  93 ; 

R.   (1893)   App.  Cas.  22,  62  L.  J.  Q.  Brereton   v.    Chapman,    7   Bing.    559. 

B.  98;  Empire  Transp.  Co.  v.  Phila-  But  if  the  charter  party  provides  that 
delphia  &  R.  Coal  &c.  Co.,  11  Fed.  "time  to  commence  to  run  when 
919,  23  C.  C.  A.  564,  35  L.  R.  A.  623.  steamer  is  ready  to  unload  and  writ- 

'°  Grant  v.   Coverdale,  9  App.   Cas.  ten  notice  given,  whether  in  berth  or 

470;  Kay  v.  Field,  8  Q.  B.  Div.  594,  not,"  time  begins  as  soon  as  notice  is 

10  Q.   B.   Div.   241.  given,   whether   or   not   the  berth   is 

'"Wright  V.  New  Zealand  Shipping  ready.      W.    K.    Niver    Coal    Co.    v. 

Co.,  4  Ex.   D.    165;   Postlethwaite  v.  Cheronea  S.  S.  Co.,  142  Fed.  402,  73 

Freeland,   5  App.   Cas.   599.  C.    C.   A.   502,  5  L.   R.   A.    (N.    S.) 

"  Barque      Quilpue,      Limited,      v.  126n. 

Brown    (1904),   2    K.   B.  264,   73   L.  '^n  re  Two  Thousand  Ninety-eight 

J.  K.  B.  596.  Tons  of  Coal,  135  Fed.  317,  67  C.  C. 

"  McArthur  Bros.  Co.  v.  Six  Hun-  A.   671 ;    Tharsis    Sulphur   &   Copper 

dred    Twenty-two    Thousand,    Seven  Co.  v.  Morel   (1891),  2  Q.  B.  647,  61 

Hundred  Fourteen  Feet  of  Lumber,  L.  J.  Q.  B.  11 ;  Sanders  v.  Jenkins,  1 

131   Fed.  389.  Q.  B.  93,  66  L.  J.  Q.  B.  40. 

"  Dantzler  Lumber  Co.  v.  Churchill,  "  Pringle  v.    Mollett,   6   M.    &   W. 

136  Fed.  560,  69  C.  C.  A.  270.  80. 

"^ Hutchinson     Carriers      (3d   ed.),  "Dayton  v.  Parke,  142  N.  Y.  391, 

§  848;  Smith  v.  Lee,  66  Fed.  344,  13  37  N.  E.  642;  Van  Ejten  v.  Newton, 

C.  C   A.  506.  134  N.  Y.  143,  31  N.  E.  334,  30  Am. 
"Sanders    v.    Jenkins   (1897),  1  Q.  St.  630n. 
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damages  in  the  nature  of  demurrage  for  undue  delay  caused  by 
his  act.'^ 

§  3244.  Cesser  clause  and  lien  for  demurrage. — The  clause 
often  found  in  charter  parties  known  as  the  cesser  clause,  to  the 
effect  that  the  charterer's  responsibility  is  to  cease  when  the  vessel 
is  loaded  and  bills  of  lading  signed,  is  construed,  together  with  a 
clause  providing  a  Hen  in  favor  of  the  shipowners,  for  demurrage, 
and  the  cesser  clause  is  held  inapplicable  to  a  liability  not  included 
by  the  lien/"  The  carrier  has  no  lien  at  common  law  for  demur- 
rage, and  such  right  must  arise  by  contract.*^  The  maritime  law 
allows  to  the  shipowner  a  lien  for  demurrage,  or  for  damages  in 
the  nature  thereof,^*  but  either  lien  may  be  waived,  what  is  a 
waiver  being  a  question  of  fact.  Delivery  of  the  goods  and  col- 
lection of  freight  is  not  a  waiver  of  a  claim  for  demurrage,^^  but 
other  circumstances  must  be  shown. 

§  3245.  Demurrage  as  applied  to  railroads. — It  is  held  that 
where  the  railroad  company  is  under  a  duty  to  unload,  as  in  the 
case  of  small  or  package  freight,  it  can  assert  no  claim  against  the 
consignee  for  demurrage  charges,  the  reason  being  that  railroad 
companies  discharge  cargoes,  while  in  the  case  of  water  carriers 
the  consignee  must  discharge.""  If,  however,  by  contract  or  cus- 
tom it  is  the  duty  of  the  consignee  to  unload,  as  where  the  freight 
is  bulky,  the  company  may  sue  for  a  reasonable  compensation  for 
the  use  of  the  cars,  if  not  unloaded  in  a  reasonable  time,  for  if 
the  railroad  company  is  deprived  of  the  use  of  its  cars,  both  the 
company  and  the  public  will  be  injured."^  And  railroads  may  pro- 

"  Graham    v.     Planters'     Compress  Fitchburg  R.   Co.,   116  Mass.  119,  44 

Co.,   129  Fed.  253.  N.  E.   119.     See  Two  Hundred  Six- 

'"  Crossraan    v.    Burrill,    179   U.    S.  teen   Loads    and    Six    Hundred   Sev- 

100,  45  L.  ed.  106,  21  Sup.  Ct.  38.  enty-eight    Barrels    of    Fertilizer,    88 

"  See    cases    cited    under    note    60  Fed.  984. 

this   chapter.  °°  Chicago  &  N.  W.  R.  Co.  v.  Jen- 

"Two   Hundred   Seventy-five  Tons  kins,  103  111.  588. 

of   Mineral   Phosphates,  9  Fed.  209;  "Elliott   R.    R.    (2d   ed.),    §    1567; 

The  Hyperion's  Cargo,  2  Lowell   (U.  Southern   R.   Co.   v.   Lockwood   Mfg. 

S.)    93;    Donaldson    v.   McDowell,    1  Co.,   142  Ala.  322,  2,7  So.  667,   68  L. 

Holmes    (U.   S.)   290,   Fed.   Cas.   No.  R.  A.  227,  110  Am.  St.  32,  4  Am.  & 

3985.  Eng.  Ann.  Cas.  12;  Miller  v.  Georgia 

"Iroquois  Furnace  Co.  v.  Elphicke,  R.  &c.  Co.,  88  Ga.  563,  15  S.  E.  316, 

200   111.  411,   65    N.    E.   784;    Durch-  18  L.  R.  A.  323,  30  Am.   St.  170,  SO 

mann  v.   Dunn,   106  Fed.  950,  46   C.  Am,  &  Eng.  R.  Cas.  79;  Schumacher 

C.  A.  62;  Garfield  &c.   Coal  Co.  v.  v.  Chicago  &  N.  W.  R.  Co.,  207  111. 
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vide  in  their  receipts  that  unless  the  cars  are  unloaded  by  a  certain 
time,  demurrage  will  be  charged,  and  acceptance  of  such  a  receipt 
will  bind  the  shipper  to  pay  a  reasonable  demurrage  charge."^ 
Or  if  such  charges  are  provided  for  by  the  reasonable  rules  and 
regulations  of  the  railroad  company  the  shipper  is  liable  without 
notice  in  the  receipt.^^  So  rules  to  the  same  effect  of  car  service 
I  associations  will  be  enforced."*  The  better  rule  seems  to  be  that 
the  railroad  has  a  lien  on  the  goods  for  such  demurrage  charges,*"* 
but,  on  the  contrary,  it  is  held  in  a  recent  case  that  it  has  not  such 
a  lien  unless  expressly  contracted  for  and  may  not  retain  freight 
until  charges  for  demurrage  are  paid."° 

§  3246.  Charges  for  special  services. — A  carrier  may  not 
charge  specially  for  anything  customarily  rendered  as  part  of,  or 
properly  incident  to,  the  carriage,  as  for  proper  station  accommo- 
dations, or  loading,  unloading,  or  weighing  goods.  "^     But  car- 


199,  69  N.  E.  82S;  Norfolk  &c.  R. 
Co.  V.  Adams,  90  Va.  393,  18  S.  E. 
673,  22  L.  R.  A.  530,  44  Am.  St.  916 
and  note.  Charges  of  one  dollar  a 
day  for  detention  of  a  car  after  48 
hours,  Sundays  and  holidays  ex- 
cepted, have  been  held  not  unreason- 
able. Kentucky  Wagon  Mfg.  Co.  v. 
Ohio  &c.  R.  Co.,  98  Ky.  152,  32  S. 
W.  595,  17  Ky.  L.  726,  36  L.  R.  A. 
850,  56  Am.  St.  326;  Miller  v 
Georgia  R.  &c.  Co.,  88  Ga.  563,  IS 
S.  E.  316,  18  L.  R.  A.  323,  30  Am.  St. 
170,  50  Am.  &  Eng.  R.  Cas.  79.  And 
such  a  charge  is  held  not  to  be  in 
violation  of  a  statute  forbidding  any 
except  the  regular  charge  for  trans- 
portation, delivery  or  storage,  it  being 
a  charge  neither  for  transportation, 
delivery,  nor  storage.  Norfolk  &c.  R. 
Co.  V.  Adams,  90  Va.  393,  18  S.  E. 
673,  22  L.  R.  A.  530,  44  Am.  St.  916 
and  note.  It  is  a  defense  in  an  ac- 
tion for  demurrage  that  cars  vjfere 
so  delivered  as  to  prevent  defendant 
from  handling  them  properly,  being 
delivered  in  such  large  numbers  and 
90  unreasonably  concentrated.  Louis- 
ville &c.  R.  Co.  V.  Empire  State 
Chem.  Co.,   189  Fed.   174. 

"'Yazoo  &c.  R.  Co.  v.  Searles,  85 
Miss.  520,  Zl  So.  939,  68  L.  R.  A. 
715;  Pennsylvania  R.  Co.  v.  Mid- 
vale  Steel  Co.,  201  Pa.  St.  624,  51 
Atl.  313,  88  Am.  St.  836. 


'^  Miller  V.  Georgia  R.  &c.  Co.,  88 
Ga.  563,  15  S.  E.  316,  18  L.  R.  A.  323, 
30  Am.  St.  170,  SO  Am.  &  Eng.  R. 
Cas.  79;  Yazoo  &c.  R.  Co.  v.  Searles, 
85  Miss.  520,  2,1  S.  W.  939,  68  L. 
R.  A.  715. 

**  Southern  R.  Co.  v.  Lockwood 
Mfg.  Co.,  142  Ala.  322,  137  So.  667, 
68  L.  R.  A.  227,  110  Am.  St.  32;  Ken- 
tucky Wagon  Mfg.  Co.  v.  Ohio  &c. 
R.  Co.,  98  Ky.  152,  32  S.  W.  595,  17 
Ky.  L.  726,  36  L.  R.  A.  850,  56  Am. 
St.  326,  12  Lewis  Am.  R.  &  Corp.  48; 
Yazoo  &c.  R.  Co.  v.  Searles,  85  Miss. 
520,  il  S.  W.  939,  68  L.  R.  A.  715. 

'"'Hutchinson  Carriers  (3d  ed.), 
§  862;  Southern  R.  Co.  v.  Lockwood 
Mfg.  Co.,  142  Ala.  322,  Zl  So.  667,  68 
L.  R.  A.  227,  110  Am.  St.  32;  Schu- 
macher V.  Chicago  &  N.  W.  R.  Co., 
207  111.  199,  69  N.  E.  825;  Kentucky 
Wagon  Mfg.  Co.  v.  Ohio  &c.  R.  Co., 
98  Ky.  152,  32  S.  W.  595,  36  L.  R. 
A.  850,  56  Am.  St.  326;  Pittsburg,  C. 
C.  &  St.  L.  R.  Co.  v.  Mooar  Lumber 
Co.,  27  Ohio  Cir.  Ct.  588. 

'"'  Nicolette  Lumber  Co.  v.  People's 
Coal  Co.,  213  Pa.  St.  379,  62  Atl.  1060, 
3  L.  R.  A.  (N.  S.)  327n,  110  Am. 
St.  550,  5  Am.  &  Eng.  Ann.  Cas. 
387 

"'Elliott  R.  R.  (2d  ed.),  §  1566; 
Hall  V.  London  &c.  R.  Co.,  L.  R. 
15  Q.  B.  Div.  505,  22  Am.  &  Eng. 
R.    Cas.   446;    Yazoo   &c.   R.   Co.   v. 
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riers  may  charge  for  services  not  a  part  of  transportation  or  not 
usually  rendered  in  carrying,  as  for  terminal  services  after  trans- 
portation is  completed/^  or  for  services  in  conveying  the  property 
from  its  place  of  delivery  to  an  elevator  or  warehouse/'  or  fur- 
nishing food  to  stock,  where  such  was  the  owner's  duty  and  he 
fails,^  and,  it  has  been  held,  for  special  service  in  carrying  per- 
ishable goods  in  specially  fitted  cars  by  fast  freight.^ 

§  3247.  Discrimination  in  freight  charges. — The  subject 
of  discrimination  of  rates  was  well  disposed  of  in  the  case  of 
State  v.  Central  Vermont  Railway  Company,^  by  Tyler,  J.,  who 
said,  "At  common  law  a  common  carrier  of  freight  was  not  bound 
to  treat  all  shippers  alike.  It  was  only  bound  to  carry  for  every 
shipper  at  a  reasonable  rate.  It  might  favor  any  particular  shipper 
or  class  of  shippers  where  the  circumstances  of  the  case  warranted 
a  distinction,  as  where  the  preferred  shipper  or  class  offered 
goods  in  larger  quantities  or  under  such  conditions  that  they 
could  be  transported  at  less  expense.  But  there  is  always  the 
limitation  that  the  discrimination  or  preferences  must  be  reason- 
able, and  the  terms  must  not  be  unreasonably  unequal.  It  is 
equally  well  settled  that  it  is  within  the  power  of  a  state  legisla- 
ture, with  reference  to  commerce  within  the  state,  and  of  con- 
gress, with  reference  to  interstate  commerce,  to  prescribe  the  rates 
to  be  charged  by  public  carriers  for  their  services,  so  long  as  the 
charges  fixed  do  not  require  that  the  services  rendered  shall  be 
without  reasonable  compensation.*  But  it  is  held  that,  though 
the  power  of  the  legislature  to  prescribe  the  charges  of  a  railroad 
company  is  beyond  question,  it  is  not  an  unlimited  power.  It  is 
not  a  power  to  destroy  or  to  compel  the  doing  of  a  service  without 

Searles,    85    Miss.    520,    i7    So.    939,  Great  Northern   R.   Co.  v.   Swaffield, 

68  L.  R.  A.  715.  L.  J.  43  Exch.  89,  L.  R.  9  Exch.  132. 

"Elliott  R.  R.  (2d  ed.),  §  15S1,  '  Delaware  State  Grange  Sic.  of  the 
1566;  National  Tube  Works  Co.  v.  Patrons  of  Husbandry  v.  New  York, 
Baltimore  &c.  R.  Co.  (Pa.),  8  Atl.  P.  &  N.  R.  Co.,  3  I.  C.  R.  554.  Some 
6,  28  Am.  &  Eng.  R.  Cas.  13 ;  Inter-  of  these  matters,  as  well  as  demur- 
state  Commerce  Com,  v.  Chicago,  B.  rage,  may  be  largely  regulated  by  in- 
&  I.  R.  Co.,  186  U.  S.  320,  46  L.  ed.  terstate  commerce  law  or  state  rail- 
1182,  22  Sup.  Ct.  824.  road  commission  act. 

"Owen   V.    St.    Louis   &    S.   F.    R.  'State  v.  Central  Vermont  R.  Co., 

Co.,  83  Mo.  454,  25  Am.  &  Eng.  R.  81  Vt.  463,  71  Atl.   194,  130  Am,   St. 

Cas.  371 ;  Johnson  v.  Cayuga  &  S.  R.  1065. 

Co..  11  Barb.   (N.  Y.)   621.  "Citing  Smyth  v.  Ames,   169  U.  S. 

^  Story    Bailments    (9th    ed.)    586;  466,  42  L.  ed.  819,  18  Sup.  Ct.  418. 
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reward,  or  to  take  private  property  for  public  use  without  just 
compensation  or  without  due  process  of  law."°  So  rebates  of  a 
part  of  freight  charges,  after  carriage,  have  been  allowed  at  com- 
mon law,  where  the  discrimination  was  not  unjust,  and  the  ship-i 
per  may  recover  in  a  proper  action.®  But  if  such  a  rebate 
amounted  to  unjust  discrimination  it  was  not  allowable  at  com- 
mon law.'  The  shipper  cannot  recover  on  a  contract  to  pay 
rebate  which  is  illegal.*  So  if  the  carrier  makes  a  mistake  and 
charges  a  lower  rate  on  an  interstate  shipment  than  that  allowed 
by  the  Interstate  Commerce  Act,  he  may  demand  the  proper 
amount  before  delivery.*  This  does  not  hold  if  he  intentionally 
gave  a  lower  rate,^°  but  whether  given  by  mistake  or  intention,  the 
shipper  cannot  hold  a  common  carrier  who  was  not  a  party  to  the 
contract  and  had  no  knowledge.^^  It  is  beyond  the  scope  of  the 
present  article  to  enter  into  a  particular  discussion  of  the  manner 
in  which  contracts  which  carriers  may  enter  into  are  affected 
under  the  Interstate  Commerce  Act  and  Hepburn  Amendment," 
or  by  state  statutes,"  and  we  simply  refer  generally  to  authorities 
where  the  same  are  discussed. 

§  3248.    Carrier's  special  property  in  goods,  and  general 
rights  as  bailee. — Since  the  carrier  is  a  bailee  for  hire,  and 

'Citing  Budd  v.  New  York,  143  Ervin,  118  111.  250,  8  N.  E.  862,  59 
U.  S.  517,  36  L.  ed.  247,  12  Sup.  Ct.  Am.  Rep.  369;  Fitzgerald  v.  Grand 
468;  cases  cited  in  Smyth  v.  Ames,  Trunk  R.  Co.,  63  Vt.  169,  22  Atl.  76, 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  13  L.  R.  A.  70.  As  to  effect  of  inter- 
Ct.  418;  Georgia,  R.  &  Bkg.  Co.  v.  state  commerce  law  on  existing  con- 
Smith,  128  U.  S.  174,  32  L.  ed.  377,  tracts  for  rebates,  see  Bullard  v. 
9  Sup.  Ct.  47.  See  also,  Cleveland,  Northern  Pac.  R.  Co.,  10  Mont.  168, 
C.  C.  &  I.  R.  Co.  V.  Closser,  126  25  Pac.  120,  11  L.  R.  A.  246.  i 
Ind.  348,  9  L.  R.  A.  7S4n,  22  Am.  St.  *  Savannah  &c.  R.  Co.  v.  Bundick, 
593;  Louisville  &c.  R.  Co.  v.  Com-  94  Ga.  775,  21  S.  E.  995;  Haurigan 
monwealth,  99  Ky.  132,  18  Ky.  L.  42,  v.  Chicago  &c.  R.  Co.,  80  Nebr.  132, 
35  S.  W.  129,  33  L.  R.  A.  209,  59  113  N.  W.  983,  16  Am.  &  Eng.  Ann. 
Am.  St.  457.  Cas.  450  and  note. 

"Elliott   R.   R.    (2d   ed.),   §    1565;  "Illinois  Cent.  R.  Co.  v.  Seitz,  214 

Cleveland,  C.  C.  &  I.  R.  Co.  v.  Closs-  111.  350,  73  N.  E.  585,  105  Am.  St. 

er,  126  Ind.  348,  26  N.  E.   159,  9  L.  108. 

R.  A.  7S4n,  22  Am.  St.  593;  Laurel  "Chicago,   R.    I.    &    P.    R.    Co.    v. 

Cotton  Mills  v.  Gulf,  S.  I.  R.  Co.,  84  Hubbell,  54  Kans.  232,  38   Pac.  266. 

Miss.  339,  37  So.   134,  66  L.  R.  A.  "Elliott  R.  R.  (2d  ed.),  §§  1662b- 

453.  1688c.     See  Barnes  Interstate  Trans- 

'Cook  V.   Chicago,   R.   I.   &   P.   R.  portation. 

Co.,  81  Iowa  551,  46  N.  W.  1080,  9  "Elliott  R.  R.    (2d  ed.),  §§  1467- 

L.  R.  A.  164,  25  Am.  St.  512.  1469. 

'Indianapolis,  D.   &   S.   R.   Co.  v. 
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under  a  responsibility  to  the  owner  as  against  third  persons,  he 
stands  in  general  in  the  place  of  the  owner  to  redress  all  wrongs 
or  injuries  to  the  goods  while  in  his  possession,  and  if  the  goods 
are  taken  from  his  possession  wrongfully,  he  may  recover  by  an 
appropriate  action,  in  his  own  name,  or  if  they  are  damaged  or 
injured  he  may  sue  for  damages  in  his  own  name/*  The  owner 
would  have  a  right  of  action  for  the  same  wrong,  but  this  is  not 
inconsistent  with  the  right  of  the  carrier.^^  If  the  carrier  should 
recover  the  full  value,  he  is  a  trustee  for  the  owner  for  the 
amount  beyond  his  own  interest.^" 

§  3249.  When  subrogated  to  owner's  rights. — When,  how- 
ever, the  goods  have  been  lost  or  destroyed  while  in  the  possession 
of  the  carrier  through  the  fault  of  another,  and  the  carrier  has 
paid  the  owner  the  value  of  the  goods,  which  has  been  taken  in 
full  satisfaction,  the  carrier  is  subrogated  to  the  full  rights  of 
the  owner  against  such  third  party,  and  this  holds  true  even  if 
the  goods  have  been  injured  or  lost  by  the  act  of  the  carrier's 
agent,  since  in  such  case  the  carrier  succeeds  to  the  owner's  rights 
against  the  agent.^'  The  carrier  may  even  recover  the  possession 
of  the  goods  from  the  owner  himself  if  they  have  been  taken 
from  him  unlawfully,  as,  for  instance,  before  freight  charges  have 
been  paid,  in  which  instance  the  carrier,  having  a  lien  upon  the 
goods,  may  recover  them  or  may  sue  for  damages  to  his  special 
interest.  In  such  respect  he  is  said  to  be  in  the  situation  of  a 
pawnee,  from  whom  the  bailor  takes  the  goods  without  payment 
of  the  debt.'' 

§  3250.  Right  to  insure. — The  carrier  may  insure  the 
goods  to  the  full  extent  of  their  value,  not  only  to  the  extent  of 

"Hutchinson     Carriers      (3d   ed.),  26  Ala.  189,  62  Am.  Dec.  723;  Ches- 

§  779;   Pittsburg,  C.  C.  &  St.  L.  R.  ley  v.  St.  Clair,  1  N.  H.  189;  Bishell 

Co.  V.  Chicago,  242  111.  178,  89  N.  E.  v.   Huntington,  2  N.  H.   142;  Wood- 

1022,  134  Am.  St.  316;  The  Beacons-  man  v.  Nottingham,  49  N.  H.  387,  6 

field,  158  U.  S.  303,  39  L.  ed.  993,  15  Am.  Rep.  533. 

Sup    Ct   860.  "  Hagerstown  Bank  v.  Adams  Exp. 

'"  Booth  V.  Terrell,  16  Ga.  20 ;  Pitts-  Co.,  45  Pa.  St.  419,  84  Am.  Dec.  499. 

burg,  C.   C.  &  St.  L.   R.   Co.  v.   Chi-  ''Story     Bailments     (9th     ed.),      § 

cago,  242  111.  178,  89  N.  E.  1022,  134  303;  White  v.  Webb,   15  Conn.  302; 

Am.  St.  316;  Morgan  v.  Ide,  8  Cush.  Van   Baalen  v.  Dean,  27  Mich.   104; 

(Mass.)  420.  Young  v.   Kimball,   23    Pa.    St.   193; 

"  Steamboat    Farmer    v.    McCraw,  Hickok  v.  Buck,  22  Vt.  149. 
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his  own  interest,  for  the  carrier  in  case  of  loss  may  be  liable  for 
the  whole  value,^°  or  he  may  insure  in  case  he  is  excepted  from 
the  risk,  for  the  benefit  of  the  owners.^"  If  he  insures  for  the 
full  amount,  he  is,  as  to  the  amount  above  his  interest,  a  trustee 
for '  the  owner.^^  He  may  contract  with  the  shipper  for  the 
benefit  of  insurance,  made  by  the  shipper,  upon  the  goods,  and 
in  case  of  loss  and  liability  upon  the  insurer's  part,  he  may  pay  the 
owner,  and  recover  from  the  insurer.^^  But  the  carrier  cannot 
refuse  to  carry  goods  unless  the  owner  insure  for  the  car- 
rier's benefit.^^ 

§  3251.  Authority  to  sell. — Like  any  other  bailee,  the  car- 
rier, by  virtue  of  his  relation,  has  no  authority  to  sell  the  goods, 
and  a  sale  by  him,  without  other  authority,  will  not  convey  title,"* 
even  to  a  good  faith  purchaser.  Nor  can  he  sell  them  to  satisfy 
his  lien,  but  must  have  them  sold  by  legal  proceedings.^^  Under 
a  sudden  emergency,  or  in  the  case  of  absolute  necessity,  the  car- 
rier may  have  authority  to  sell  as  the  agent  of  the  owner,  but  not 
as  carrier,^'  as  for  instance  in  the  case  of  perishable  goods,  which, 
if  not  sold,  would  perish  before  other  disposition  could  be  made 
of  them.^^  It  is  held  that  in  every  contract  to  carry  for  freight 
there  is  an  implied  obligation  on  the  part  of  the  shipowner  that 
in  the  event  of  any  disaster  happening  to  the  ship  or  cargo  in  a 
port  where  correspondence  cannot  be  had  with  the  freighter,  the 

"Phoenix   Ins.   Co.  v.   Erie  &   W.  45  Am.  St.  674,  11  Lewis  Am.  R.  & 

Transp.  Co.,  117  U.  S.  312,  29  L.  ed.  Corp.  642;  Inman  v.  S,  Car.  R.  Co., 

873,  6  Sup.  Ct.  750,  1176;  Orient  Mut.  129  U.  S.  128,  32  L.  ed.  612,  9  Sup. 

Ins.  Co.  V.  Adams,  123  U.  S.  67,  31  Ct.  249. 

L.  ed.  63,  8  Sup.  Ct.  68.  "  Lickbarrow  v.  Mason,  6  East  21 ; 

""Hutchinson     Carriers     (3d     ed.),  White  v.  Webb,  IS  Conn.  302 ;  Doane 

§  783.  V.  Russell,  3  Gray  (Mass.)  382;  Ag- 

^  Pennefeather  v.  Baltimore  Steam-  new  v.  Johnson,  22   Pa.   St.  471,   62 

Packet  Co.,  58  Fed.  481;  Home  Ins.  Am.   Dec.  303;   Miller   Piano   Co.   v. 

Co.  V.   Minneapolis,   St.   P.   &   S.   R.  Parker,  155  Pa.  St.  208,  26  Atl.  303, 

Co.,   71    Minn,   296,    74   N,    W.    140;  35  Am.  St.  873. 

Stilwell  V.  Staples,  19  N.  Y.  401.  "^  Indianapolis  &   St.  Louis   R.   Co. 

"'  Mercantile    Mutual    Ins.    Co.    v.  y.  Herndon,  81  111.  143 ;  Hunt  v.  Has- 

Calebs,  20  N.  Y.   173;  Missouri  Pac.  kell,  24  Maine  339,  41  Am.  Dec.  387; 

R.    Co.   V.    International   Marine   Ins.  Briggs   v.   Boston   &   Lowell   R.    Co., 

Co.,  84  Tex.  149,  19  S.  W.  459;  Mer-  6   Allen    (Mass.)    246,   83   Am.   Dec. 

chants'   Cotton   Press   Storage  Co.  v.  626;  Rankin  v.  Memphis  &  Cincinnati 

Ins.    Co.   of   North   America,   151  U.  Packet  Co.,  9  Heisk.   (Tenn.)  564,  24 

S.  368,  38  L.  ed.  195,  14  Sup.  Ct.  367.  Am.  Rep.  339. 

^The     Seaboard,     119     Fed.     375;  "=  Mechem  Agency,   §   481. 

Willock  V.  Pennsylvania  Co.,  166  Pa.  "Rankin  v.  Memphis  &  Cincinnati 

St.  184,  30  Atl.  948,  27  L.  R.  A.  228,  Packet  Co.,  9  Heisk.  (Tenn.)  564,  24 
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master  shall  act  as  his  agent,  and  use  his  best  efforts  for  the  pro- 
tection and  preservation  of  the  cargo. ^*  The  purchaser  at  such 
a  sale  must  show  clear  authority  on  the  part  of  the  carrier  to 
sell,  that  is,  that  the  sale  was  necessary,  because  the  property  was 
so  perishable  that  it  was  impossible  to  preserve  it  for  the  owner, 
or  that  it  was  impossible  to  carry  it  farther  or  to  store  it;  that 
the  carrier  had  acted  in  good  faith  and  with  sound  discretion ; 
and  that  it  was  impossible  to  communicate  with  the  owner, 
and  receive  his  instructions,  without  a  delay  which  the  con- 
dition of  the  property  and  the  circumstances  would  not  permit.^" 
If  the  sale  was  not  necessary  and  justifiable,  the  carrier  is  liable 
for  conversion.^"  It  is  said  that  the  degree  of  necessity  which 
justifies  such  a  sale  is  "supreme",  "urgent",  or  "absolute",'^  and 
it  must  appear  besides  the  other  elements  named  that  the  sale 
must  be  made  where  there  is  a  market  and  competition  in  buying, 
so  that  where  those  who  saved  a  crew  and  cargo  about  to  become 
derelict  in  a  distant  ocean  made  a  bargain  with  the  master  by 
which  they  bought  the  goods  for  a  nominal  figure,  it  was  held  that 
they  were  entitled  only  to  salvage  money  and  freight,  and  that 
their  title  was  bad.^^  So  a  master  of  a  vessel  may  throw  over- 
board, or  sacrifice  goods,  but  he  cannot  give  them  away.^^ 

§  3252.  Right  to  know  character  of  goods  offered  for  car- 
riage.— It  is  the  general  rule  that  the  carrier  has  no  right  to 
demand,  as  a  prerequisite  to  their  carriage,  to  know  the  character 
of  goods  which  are  offered,  if  the  goods  or  packages  are  of  the 
kind  which  he  usually  carries,'*  but  he  may  inquire  the  value,  in 
order  to  fix  his  charge  and  to  know  the  amount  of  responsibility 

Am.   Rep.   339;   Arthur  v.    Schooner  Ann,  13  Pet.   (U.  S.)  387,  10  L.  ed. 

Cassius,  2  Story  (U.  S.)  81;  Dudley  213. 

V.   Chicago,   M.  &  St.   P.   R.   Co.,  58  ™Cannan  v.  Meaburn,  1  Bing.  243; 

W.  Va.  604,  52  S.  E.  718,  3  L.  R.  A.  Myers  v.   Baymore,    10   Pa.    St.    114, 

(N.  S.)  1135,  112  Am.  St.  1027.  Stat-  49  Am.  Dec.  586. 

ute  may  give  this   right  where  con-  ''Hutchinson     Carriers     (3d    ed.), 

signee  refuses  to  receive.  Chesapeake,  §  792. 

&  O.   R.   Co.   V.   Saulsberry,   126  Ky.  "'Post  v.  Jones,  19  How.    (U.   S.) 

179,  103  S.  W.  254,  12  L.  R.  A.  (N.  150,  IS  L.  ed.  618. 

S.)   431n.  '"The  Albany,  44  Fed.  431. 

^Notara    v.    Henderson,    L.    R.    5  "Crouch  v.  The  London  &  North- 

Q.  B.  346.  western    R.    Co.,   7    Exch.   705;    The 

™ Hutchinson     Carriers     (3d   ed.),  Nitro-GIycerin    Case,    15    Wall.    (U. 

§  790;  Butler  v.  Murray,  30  N.  Y.  88;  S.)   524,  21  L.  ed.  206. 
New  England  Ins.  Co.  v.  Brig  Sarah 
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assumed.''*  Still,  if  one  offers  for  shipment  goods  which  are 
or  might  become  dangerous  to  the  person  or  property  of  other 
persons  carried,  it  is  his  duty  to  make  such  character  known,  for 
the  carrier  is  not  bound  to  carry  such  goods  unless  he  holds  him- 
self out  as  carrying  them.'"'  This  rule  applies  where  the  carrier 
believes  goods  are  contraband.'^  Only  when,  upon  good  grounds, 
the  carrier  believes  that  a  package  contains  dangerous  goods,  is  he 
authorized  to  demand  before  carrying  that  the  contents  be  made 
known.'*  If  the  goods  of  other  shippers  are  damaged  by  dan- 
gerous goods,  the  carrier  is  liable  to  them,  and  at  the  same  time 
has  his  remedy  against  the  shipper,"  and  even  if  the  latter  did 
not  know  the  dangerous  character,  he  is  conclusively  presumed  so 
to  have  known,  and  it  has  been  said  that  in  every  shipment  there 
is  an  implied  contract  by  the  shipper  that  his  goods  are  not  of  ar 
kind  to  injure  those  of  others."" 

§  3253.  Shipper's  failure  to  deliver. — If  a  party  contracts 
to  deliver  goods  to  a  carrier  for  transportation  and  fails  to  de- 
liver, it  is  held  that  the  carrier  has  an  action  for  the  damages  sus- 
tained, but  would  be  bound  to  use  diligence  to  obtain  other  goods 
to  carry. *^ 

§  3254.  The  carrier's  lien. — The  carrier's  lien  is  a  right  to 
keep  possession  of  the  goods  until  charges  for  freight  and  ad- 
vances made  have  been  paid,  and  is  practically  similar  to  the  lien 
of  any  other  bailee  who  has  performed  labor  on  goods  or  spent 
money  on  them  at  the  owner's  request.  The  owner  has  no  right 
to  possession  of  the  goods  until  he  has  paid  these  charges,  or  ten- 
dered payment,  and,  generally  speaking,  the  carrier  has  no  right 
to  the  payment  of  them  until  the  goods  are  tendered  to  the  con- 
signee.*^    The  carrier's  lien  is  specific,  confined  to  the  charges 

'"Merchants'  Despatch  Transp.  Co.  "The      Nitro-Glycerin      Case,      15 

V.  Bolles,  80  111.  473;  Sheldon  v.  Rob-  Wall.    (U.   S.)   524,  21   L.  ed.  206. 

inson,  7  N.  H.  157,  26  Am.  Dec.  726;  "^  Brass   v.    Maitland,   6   El.   &   Bl. 

Baldwin  v.  Liverpool  &  Great  West-  470. 

ern  Steamship  Co.,  74  N.  Y.  125,  30  "Pierce     v.     Winsor,     2     Sprague 

Am.  Rep.  277;   Brown  v.  The  Cam-  Dec.   (U.  S.)  35. 

den   &   Atlantic    R.    Co.,   83    Pa.    St.  "  Hunter  v.  Fry,  2  B.  &  Aid.  421 ; 

316.  Cockburn  v.  Alexander,  6  C.  B.  790; 

^The     Nitro-Glycerin     Case,      15  Harries  v.  Edmonds,  1  C.  &  K.  686; 

Wall.  (U.  S.)  524,  21  L.  ed.  206.  Bixby  v.  Bennett,  3  Daly  (N,  Y.)  225. 

"Adams    Exp.    Co.    v.     Common-  *^  Clarkson    v.    Edes,    4    Cow.    (N. 

wealth,  33  Ky.  L.  967,  112  S.  W.  577,  Y.)     470;     Barker    v.    Havens,     17 

18  L.  R.  A.  (N.  S.)  1182.  Johns.  (N.  Y.)  234,  8  Am.  Dec.  393; 
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and  advances  upon  the  particular  goods  upon  which  it  is 
claimed,*^  and  he  has  no  claim  upon  any  goods  for  other  amounts 
which  may  be  owed  him  by  the  shipper.** 

Such  special  lien  is  favored  by  the  courts,  as  opposed  tO'  gen- 
eral liens,  which  are  not  favored,  and  the  presumption  is  that  the 
carrier's  lien  continues  to  exist  until  it  is  shown  clearly  that  it  has 
been  waived  or  lost.*^  The  lien  extends  only  to  charges  for  or 
incident  to  transportation,*^  which  includes  legal  import  duties,*^ 
and  salvage  charges,*"  but  not  warehouse  charges.*"  It  also  in- 
cludes advances  made  to  preceding  carriers  for  the  part  of  the 
transportation  performed  by  them,  and  the  last  carrier  may  refuse 
to  deliver  the  goods  unless  such  advances  are  paid,^"  or  unless  he 
is  shown  or  knows  that  the  preceding  carriers  were  prepaid. ^^ 
So,  if  the  first  carrier  employs  a  second  to  complete  the  con- 
tract, the  second  is  entitled  to  a  lien,'''^  unless  the  first  has  been 
paid  for  the  service*^^  or  had  no  authority  to  forward  beyond  his 
own  line."     But  as  against  the  owner  who  is  not  in  fault,  the 


Bowman  v.  Hilton,  11  Ohio  303; 
Ewart  V.  Kerr,  Rice  L.  (S.  Car.) 
203 ;  Dyer  v.  Grand  Trunk  R.  Co., 
42  Vt.  441,  1  Am,  Rep.  350;  Ware- 
house &  Builders  Supply  Co.  v. 
Galvin,  96  Wis.  523,  71  N.  W.  804, 
65  Am.  St.  57. 

"  Pharr  v.  Collins,  35  La.  Ann. 
939,  48  Am.  Rep.  251;  Pennsylvania 
R.  Co.  V.  American  Oil  Works,  126 
Pa.  St.  485,  17  Atl.  671,  12  Am.  St. 
885 ;  Bacharach  v.  Chester  Freight 
Line,  133  Pa.  St.  414,  19  Atl.  409. 

"Rushforth  v.  Hadfield,  6  East  519; 
McFarland  v.  Wheeler,  26  Wend.  (N. 
Y.)  467;  Bacharach  v.  Chester 
Freight  Line,  133  Pa.  St.  414,  19  Atl. 
409;  note  in  42  Am.  &  Eng.  R.  Cas. 
364. 

"Hutchinson  Carriers  (3d  ed.), 
§  865. 

"  Payne  v.  Ralli,  74  Fed.  563 ;  Illi- 
nois Cent.  R.  Co.  v.  Alexander,  20 
111.23;  Miller  V.  Mansfield,  112  Mass. 
260;  The  Virginia  v.  Kraft,  25  Mo. 
76;  Berry  Coal  &c.  Co.  v.  Chicago, 
P.  &  St.  L.  R.  Co.,  116  Mo.  App.  214, 
92  S.  W.  714. 

*'  Guesnard  v.  Louisville  &  N.  R. 
Co.,  76  Ala.  453,  23  Am.  &  Eng.  R. 
Cas.  691 ;  Wabash  R.  Co.  v,  Pearce, 
192  U.  S.  179,  48  L.  ed.  397. 


"Chicago  &  S.  W.  R.  R.  Co.  v. 
Northwestern  Union  Packet  Co.,  38 
Iowa  377. 

"  Winchester  v.  Busby,  16  Can. 
Sup.  Ct.  336;  Lambert  v.  Robinson, 
1  Esp.  119;  Steamboat  Virginia  v. 
Kraft,  25   Mo.  76. 

"Elliott  R.  R.  (2d  ed.),  §§  1569- 
70;  Bissel  v.  Price,  16  111.  408;  Caye 
V.  Pool's  Assignee,  108  Ky.  124,  55 
S.  W.  887,  49  L.  R.  A.  251,  94  Am. 
St.  348;  Wells  v.  Thomas,  27  Mo. 
17,  72  Am.  Dec.  228. 

"  Converse  Bridge  Co.  v.  Collins, 
119  Ala.  534,  24  So.  561;  American 
Nat.  Bank  v.  Georgia  R.  Co.,  96  Ga. 
665,  23  S.  E.  898,  51  Am.  St,  155; 
Travis  v.  Thompson,  37  Barb.  (N. 
Y.)  236;  Marsh  v.  Union  Pac.  R. 
Co.,   3    McCrary    (U.    S.)    236, 

"^  Nordemeyer  v.  Loescher,  1  Hilt. 
(N.  Y.)  499. 

°=  Matthews  v.  Gibbs,  3  El.  &  El. 
282 

"Denver  &c.  R.  Co.  v.  Hill,  13 
Colo.  35,  21  Pac.  914,  4  L.  R.  A.  376; 
Crossan  v.  New  York  &  N.  E.  R.  Co., 
149  Mass.  196,  21  N.  E.  367,  3  L.  R. 
A.  766,  14  Am.  St.  408,  40  Am.  & 
Eng.  R.  Cas.  136  and  note;  Liefert 
v.  Galveston  &c.  R.  Co.  (Tex.  Civ. 
App.),  57  S.  W.  899. 
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carrier  has  no  right  to  a  Hen  upon  goods  carried  for  one  wrong- 
fully in  possession,  who  had  no  authority  to  ship  them/^  But,  if, 
by  fault  of  the  shipper  or  his  agent,  the  goods  are  taken  to  a 
wrong  destination,  or  over  a  wrong  route,  the  carrier  has  a  lien 
for  freight.'* 

The  lien  is  lost  by  surrendering  the  goods  unconditionally/' 
and  this  rule  applies  if  goods  are  surrendered  to  consignee  as 
agent  of  consignor,  on  consignee's  promise  to  return  goods  until 
the  charges  are  paid,^*  or  if  a  delivery  is  made  to  consignee  as 
agent  of  carrier,  then  the  carrier's  lien  is  lost  when  the  consignor 
pays  the  consignee.^"  There  may  be  a  conditional  delivery  with 
an  understanding  that  the  carrier  reserve  the  lien,""  but  if  the 
carrier  merely  intended  to  hold  a  lien,  and  did  not  apprise  the 
consignee  of  such  fact,^^  or  if  he  refuses  to  deliver  on  other 
grounds^^  without  claiming  a  lien,  he  has  waived  the  lien.  A  de- 
livery of  goods  to  assignee  for  benefit  of  creditors  of  the  con- 
signee is  not  a  waiver  of  the  lien,  for  the  assignee  is  considered  to 
hold  the  goods  for  the  carrier,  as  well  as  the  other  creditors."* 
If  the  carrier  delivers  a  part  of  the  goods,  he  still  has  a  lien  for 
the  entire  freight  upon  the  portion  remaining."     Or  where  the 

"  Savannah,  Florida  &  Western  R.  7  Am.  &  Eng.  Ann.  Cas.  960  and  note. 

Co.  V.  Talbot,  123  Ga.  378,  51  S.  E.  "Costello  v.  Seven  Hundred  Thir- 

401,  3  Am.  &  Eng.  Ann.  Cas.   1092;  ty-four    Thousand    Seven    Hundred 

Robinson  v.  Baker,  59  Mass.  137,  51  Laths,  44  Fed.  105 ;  McBrier  v.  Cargo 

Am.  Dec.  54;  Pingree  v.  Detroit  &c.  of    Hard    Coal,    69    Fed.   469;    The 

R.  Co.,  66  Mich.  143,  33  N.  W.  298,  Eddy,  5  Wall.  (U.  S.)  481,  18  L.  ed. 

11  Am.   St.  479;  Kohn  v.  Richmond  486;   Bags  of  Lmseed,  1  Black.    (U. 

&c.   R.   Co.,   37   S.   Car,   1,    16   S.   E.  S.)    108. 

376,  24  L.  R.  A.  100,  34  Am.  St.  726.  "  The    Tan    Bark    Case,    1    Brown 

'"Fordyce  v.  Johnson,  56  Ark.  430,  Adm.    (U.    S.)    151,    Fed.    Cas.    No. 

19  S.  W.  1050;  Crossan  v.  New  York  13742. 

6  N.  E.  R.  Co,  149  Mass.  196,  21  '"Adams  Exp.  Co.  v.  Harris,  120 
N.  E.  367,  3  L.  R.  A.  766,  14  Am.  St.  Ind.  73,  21  N.  E.  340,  7  L.  R.  A. 
408  214,  16  Am.  St.  315,  40  Am.  &  Eng. 

"Gregg  V.  Illinois  Central  R.  Co.,  R.  Cas.  ISl;  Leigh  v.  Mobile  &c.  R. 

147  111.  550,  35   N.  E.  343,  37  Am.  Co.,  58  Ala.  165. 

St.  238;  Reineman  v.  Covington  &c.  ""Caye  v.  Pool's  Assignee,  108  Ky. 

R.  Co.,  51  Iowa  338,  1  N.  W.  619;  124,  55  S.  W.  887,  49  L.  R.  A.  251, 

Sears  v.  Wills,  4  Allen  (Mass.)  212;  94  Am.   St.  348. 

Bigelow  V.  Heaton,  4  Denio  (N.  Y.)  "New  Haven  &  Northampton  Co. 

496.  V,   Campbell,   128  Mass.   104,  35   Am. 

"Lembeck  V.  Jarvis  Terminal  Cold  Rep.    360;    Lane    v.    Old    Colony    R. 

S.  Co.,  69  N.  J.  Eq.  781,  63  Atl.  257,  Co.,    14    Gray    (Mass.)     143;    Fuller 

7  Am.  &  Eng.  Ann.  Cas.  960  and  v.  Bradley,  25  Pa.  St.  120.  See  Jef- 
jiote  friss   V.    Fitchburg   R.    Co.,   93   Wis. 

"Lembeck  v.  Tarvis  Terminal  Cold    250,  67  N.  W.  424,  33  L.  R.  A.  351, 
S.  Co.,  69  N.  J.  Eq.  781,  63  Atl.  257,    57  Am.  St.  919. 
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delivery  is  obtained  by  trick  or  fraud,  or  a  promise  to  pay  as 
soon  as  the  delivery  is  made,  the  lien  is  not  lost.'° 

The  carrier's  lien  is  prior  to  the  claims  of  general  creditors'" 
or  to  the  right  of  the  vendor  of  goods  to  stoppage  in  transitu."' 
If  through  any  cause  for  which  the  carrier  is  liable,  the  goods 
are  injured  and  the  damage  is  equal  to  or  greater  than  the 
freight  charges,  the  lien  is  destroyed.*®  The  lien  may  be  waived 
by  an  agreement  for  payment  of  freight  at  a  time  later  than  the 
date  of  delivery,  or  where,  from  the  contract,  the  payment  is 
necessarily  to  be  made  after  delivery.*"*  But  where  the  terms  of 
the  special  contract  are  not  such  that  payment  before  delivery  of 
the  goods  is  clearly  inconsistent  with  its  terms,  the  carrier  has 
not  waived  his  lien,  for  there  is  a  presumption  in  favor  of  its 
existence,  which  is  only  overcome  by  clear  evidence.'"  If  the 
goods  have  been  carried  to  the  destination,  and  the  owner  or  the 
consignee  refuses  to  pay  the  freight,  and  accept  them  within  the 
contract  time,  or  in  the  absence  of  stipulation,  within  a  reason- 
able time,  the  carrier  may  store  the  goods  in  a  warehouse  at  the 
expense  of  the  consignee,  subject  to  his  lien  for  freight,  the  pos- 
session of  the  warehouseman  being  that  of  the  carrier.'^  Prop- 
erty of  the  United  States  government  is  subject  to  lien,  as  that  of 
a  private  person."  It  seems  that  a  tender  of  the  charges  de- 
manded by  the  carrier  discharges  the  lien."     The  carrier's  lien 

"'Wallace  v.  Woodgate,  Ry.  &  M.  "Pinney  v.   Wells,    10   Conn.   104; 

193;   Hays   v.   Riddle,    1    Sandf.    (N.  Chandler   v.    Belden,    18   Johns.    (N. 

Y.)  248;  Bigelow  V.  Heaton  (N.  Y.),  Y.)    157,  9  Am.  Dec.   193;   Raymond 

4  Denio  (N.  Y.)  496,  6  Hill  (N.  Y.)  v.  Tyson,  17  How.  (U.  S.)  53,  IS  L. 

43;  One  Hundred  Fifty-one  Tons  of  ed.  47;   The  Eddy,  5  Wall.    (U.  S.) 

Coal,  4  Blatch.   (U.  S.)   368.  481,  18  L.  ed.  486. 

"Rucker  V.  Donovan,  13  Kans.  251,  "Howard   v.    MaCondray,   7   Gray 

19  Am.  Rep.  84;  Cooley  v.  Minnesota  (Mass.)   516;  The  Bird  of  Paradise, 

Transfer    R.    Co.,    53    Minn.   327,    55  5  Wall.    (U.  S.)   545;  The  Schooner 

N.  W.  141,  39  Am.  St.  609;  Santa  Fe  Volunteer,  1  Sumn.  (U,  S.)  SSI. 

Pac.   R.   Co.   V.   Bossut,   10  N.    Mex.  "Gregg    v.    Illinois    Cent.    R.    Co., 

322,  62  Pac.  '^ll .  147  111.  550,  35  N.  E.  343,  37  Am. 

"2    Kent's    Com.    541;    Morley    v.  St.   238;    Alden   v.    Carver,    13   Iowa 

Hay,  3   M.  &  R.  696;   Oppenheim  v.  253,     81     Am.     Dec.     430;     Western 

Russell,  3  Bos.  &  P.  42 ;  Pennsylvania  Transp.  Co.  v.  Barber,  56  N.  Y.  544; 

R.   Co.  v.   American   Oil  Works,   126  The  Eddy,   S  Wall.    (U.   S.)   481,   18 

Pa.  St.  485,  12  Am.  St.  885.  L.  ed.  486. 

"'Missouri    Pac.    R.    Co.    v.    Peru-  "Union    Pac.    R.     Co.    v.    United 

Van  Zandt  Co.,  IZ  Kans.  295,  85  Pac.  States,  2  Wyo.  170. 

408,  87  Pac.  80,  6  L.  R.  A.    (N.   S.)  "Plutchinson     Carriers     (3d    ed.), 

1058,  117  Am.  St.  468,  9  Am.  &  Eng.  §  887,  citing  Martindale  v.  Smith,  1 

Ann.  Cas.  790 ;  Dyer  v.  Grand  Trunk  Q.  B.  389    and  Moynahan  v.  Moore, 

R.  Co.,  42  Vt.  441.  1  Am.  Rep.  350.  9  Mich,  9,  11  Am.  Dec.  468n. 
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is  not  assignable,  is  a  personal  right,  and  does  not  pass  by  sale,  or 
pledge  or  any  other  tortious  transfer  of  the  goods  by  the  car- 
rier.''' He  cannot  sell  the  goods  for  the  lien,  but  if  the  lien  is  not 
paid,  the  goods  must  be  sold  by  judicial  process."  This  is  the 
general  rule,  but  there  are  statutes  in  some  states  authorizing  a 
sale  to  satisfy  the  lien  by  proceeding  in  a  certain  way  without 
resorting  to  the  courts.''®  Although  the  lien  is  waived,  the  car- 
rier may  still  sue  at  law  to  recover  its  charges.''    . 

"Hutchinson     Carriers     (3rded.),  "See   4    Elliott   R.    R.    (2d    ed.), 

§  888  and  cases  cited.  §  1571. 

"See    cases     cited     in    last    note.  "Gait    v.    Archer,    7    Grat.     (Va.) 

Myers  v.  Baymore,  10  Pa.  St.  114,  49  307     See  also,  Elliott  R.  R.  (2d  ed.), 

Am.  Dec.   586;   Liefert  v.   Galveston  §    1559;  cases  cited  in  first  note   18, 

&c.  R.  Co.   (Tex.  Civ.  App.),  57  S.  this  chapter. 
W.  899. 
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TERMINATION  OF  THE  RELATION  OF   CARRIER. 

§  3260.  Termination  of  the  relation  of  §  3275.  Carrying  goods  C.  O.  D. 

carrier.  3276.  Consignee's  rights  as  to  C.  O. 

3261.  Delivery  to  right  person.  D.  shipments. 

3262.  Place  of  delivery.  3277.  Excuses   for  nondelivery — 

3263.  Where  goods  are  shipped  to  a  Seizure  under  legal  process. 

certain  place.  3278.  Stoppage  in  transitu. 

3264.  Delivery  as  warehouseman.  3279.  Receipt  for  delivery. 

3265.  Delivery  by  water  carriers.  3280.  Delivery  to  connecting  carrier 

3266.  Delivery  by  railroads.  and    liability    of    connecting 

3267.  Massachusetts  rule.  carrier — In  general. 

3268.  New  Hampshire  rule.  3281.  Who  is  a  connecting  carrier. 

3269.  New  York  rule.  3282.  Contract  for  through  carriage. 

3270.  When    notice    unnecessary   or  3283.  Authority    to    make    through 

immaterial.  contract. 

3271.  When   liability  as  warehouse-       3284.  Wliich  carrier  is  liable  to  con- 

man  begins.  signee. 

3272.  Liability    as   warehouseman.  3285.  Compensation     of     connecting 

3273.  Delivery     by     express     com-  carriers. 

panies.  3286.  Delivery    to    connecting    car- 

3274.  Further     of     delivery — Notice  riers. 

to  consignor. 

§  3260.  Termination  of  the  relation  of  carrier. — The  ter- 
mination of  the  relation  of  carrier  is  naturally  by  delivery  to  the 
consignee  or  to  a  connecting  carrier.  It  may  be  brought  about 
by  the  delay  of  the  consignee  in  receiving  the  goods,  under  w^hich 
circumstances  the  relationship  of  vi^arehouseman  may  arise,  or 
by  the  owner's  directing  delivery  back  to  him  before  the  carriage 
contract  is  completed.  Proper  delivery  is  an  element  imposed  by 
law  as  a  part  of  the  obligation  entered  into  by  every  carrier, 
when  he  mal<es  a  contract  of  carriage,  and  his  extraordinary  lia- 
bility is  terminated  only  by  delivery,  with  certain  exceptions.^ 

'Hutchinson     Carriers     (3d     ed.),  Southern  Exp.  Co.  v.  Newby,  36  Ga. 

S  662;  Elliott  R.  R.  (2d  ed.),  §  1S17;  635,    91    Am,    Dec.    783;     Smith    v. 

Cavallaro  v.   Texas  R.   Co.,   110  Cal.  Nashua  &c.  R.  Co.,  27  N.  H,  86,  59 

248,    42    Pac.    918,    52    Am.    St.    94;  Am.  Dec.  364.    For  general  collection 
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The  general  rule  is  that  a  delivery  must  be  made  to  the  right  per- 
son, at  a  reasonable  time,  and  proper  place,  in  a  proper  manner.* 

§  3261.  Delivery  to  right  person. — The  former  rule  of  law 
was  that  all  common  carriers  except  ships  trading  with  foreign 
countries  must  deliver  personally  to  the  consignee,'  but  even 
then  the  carrier  might  show  an  established  usage  to  the  con- 
trary.* Now,  in  case  of  vessels  and  railroads,  there  is  an  estab- 
lished custom  to  deliver  at  fixed  depots  or  places,''  though  even 
now  a  railroad  carrier  may  be  required  to  make  personal  delivery 
or  delivery  at  a  designated  place  not  a  regular  station,  by  custom 
or  express  contract.®  When  it  is  the  duty  of  a  carrier  to  make  a 
personal  delivery,  it  is  his  duty  to  seek  the  consignee,  and  make  a 
tender  of  the  goods,  and,  if  he  cannot  at  once  find  him,  or  if  he  is 
not  at  the  address  marked  on  the  goods,  he  must  use  reasonable 
diligence  to  find  him.''  There  is  said  to  be  absolutely  no  excuse 
for  the  carrier's  delivery  to  the  wrong  person,  and  he  is  under  the 
duty  of  being  absolutely  certain  as  to  the  person.  No  circum- 
stances of  fraud,  imposition,  or  mistake  will  excuse  him.'  If  he 
has  any  doubt  as  to  a  person  who  applies  for  the  goods,  he 
should  require  positive  proof  of  his  identity,  and  has  the  right 
to  refuse  delivery  until  the  applicant  has  established  his  identity, 
if  he  has  reasonable  grounds  to  doubt  his  right  to  the  goods." 

of  authorities  on  subject  of  this  chap-  "Elliott   R.    R.    (2d    ed.),    §    1518; 

ter,  see  notes,  21  Am.  &  Eng.  Ann.  Vincent  v.  Chicago  &  A.  R.  Co.,  49 

Cas.  S31  and  97  Am.  St.  84.  III.  33;  Baltimore  &c.  R.  Co.  v.  Green, 

''Hutchinson     Carriers      (3d     ed.),  25  Md.  72;  State  v.  Republican  Valley 

§  664;   Bartlett  v.  The   Philadelphia,  R.  Co.,   17  Nebr.  647,  24  N.  W.  329, 

32   Mo.   256;    Hill   v.    Humphreys,   S  52  Am.  Rep.  424. 

Watts  &  S.   (Pa.)    123,  39  Am.  Dec.  '  Schroeder    v.    Hudson    River    R. 

117.     See  Brunson  v.  Atl.  Coast  Line  Co.,  5  Duer.   (N.  Y.)   55;  Witbeck  v. 

Co.,  76  S.  Car.  9,  56  S.  E.  538,  9  L.  Holland,  45  N.  Y.  13,  6  Am.  Rep.  23 ; 

R  A    (N   S  )  577.  Zinn   v.   New  Jersey   Steamboat   Co., 

=  Elliott    R.    R.    (2d    ed.),    §    1518;  49  N.  Y.  442,  10  Am.  Rep.  402. 

Gibson  v.  Culver,  17  Wend.   (N.  Y.)  '  Southern  R.  Co.  v.  Webb,  143  Ala. 

305,  31  Am.  Dec.  297;  Eagle  v.  White,  304,  39  So.  262,  111  Am.  St.  45,  5  Am. 

6   Whart.    (Pa.)    505,    37    Am.    Dec.  &  Eng.  Ann.   Cas.  97,  and  note  cit- 

434.  ing  authorities  generally;   Mobile  &c. 

*  Loveland  v.  Burke,  120  Mass.  139,  R,  Co.  v.  Bay  Shore  Lumber  Co.,  165 

21  Am.   Rep.  507;   Farmers'  &  Mer-  Ala.  610,  51  So.  956,  138  Am.  St.  84; 

chants'   Bank   v.    Charaplain   Transp.  Pacific  Exp.  Co.  v.   Shearer,   160  111. 

Co.,  23  Vt.  186,  56  Am.  Dec.  68.  215,  43  N.  E.  816,  37  L.  R.  A.  177,  52 

=  Elliott    R.    R.    (2d   ed.),    §    1518;  Am.   St.  324. 

South    and    North    Ala.    R.    Co.    v.  "Hutchinson     Carriers     (3d     ed.). 

Wood,  66  Ala.  167,  41  Am.  Rep.  749,  §    668;    Sellers   v.    Savannah   &c.    R. 

9  Am.  &  Eng.  R.  Cas.  419.  Co.,  123  Ga.  386,  51  S.  E.  398. 
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Delivery  to  the  wrong  person  is  a  conversion  even  though  made 
by  innocent  mistake  or  through  fraud  practised  on  the  carrier." 
So  delivery  upon  a  forged  order  or  the  like  is  a  conversion/^  and 
it  has  been  held  that  delivery  to  one  Mfho  orders  in  a  fictitious 
name  or  assumes  the  name  of  another  is  a  misdelivery.^^  Other 
cases,  in  which  the  shipper  has  been  misled  by  the  one  who 
ordered  the  goods,  but  in  which  they  were  actually  delivered  to 
the  one  who  ordered  them,  and  the  mistake  was  held  to  be  a 
confusion  of  persons  upon  the  shipper's  part,  and  not  a  mistake  of 
the  carrier,  hold  the  carrier  not  liable.^^  Yet  other  courts  have 
taken  an  opposite  view  in  almost  the  same  state  of  facts,  where 
there  were  two  men  of  the  same  name,  or  claiming  to  be  of  the 


"St.  Louis  &  I.  M.  R.  Co.  V. 
Larned,  103  111.  293;  McCulloch  v. 
McDonald,  91  Ind.  240;  Forbes  v. 
Boston  &c.  R.  Co.,  133  Mass.  154,  9 
Am.  &  Eng.  R.  Cas.  76  and  note ; 
Hawkins  v.  Hoffman,  6  Hill  (N.  Y.) 
•586,  41  Am.  Dec.  767 ;  Powell  v.  Mey- 
ers, 26  Wend.  (N.  Y.)  591.  If  the 
carrier  disobeys  the  shipper's  direc- 
tions as  to  delivery,  he  is  liable  for 
conversion,  though  when  the  goods 
are  restored  to  him  he  offers  to  re- 
turn them  to  the  shipper.  Marshall 
&  Mitchell  Grain  Co.  v.  Kansas  City 
&c.  R.  Co.,  176  Mo.  480,  75  S.  W. 
638,  98  Am.  St.  508. 

"  GosUng  V.  Higgins,  1  Campb.  451, 
10  R.  R.  726;  Southern  Exp.  Co,  v. 
Van  Meter,  17  Fla.  783,  35  Am.  Rep. 
107;  Guillaume  v.  Hamburg  Amer- 
ican Packet  Co.,  42  N.  Y.  212,  1  Am. 
Rep.  512 ;  Houston  &c.  R.  Co.  v. 
Adams,  49  Tex.  748,  30  Am.  Rep.  116. 

'-  The  cases  on  this  point  can 
scarcely  be  reconciled.  In  one  in- 
stance a  person  ordered  goods  in  the 
name  of  a  fictitious  firm,  and  the  car- 
rier's agent  allowed  a  stranger  to  take 
the  goods  without  any  identification 
as  to  the  firm  to  which  they  were 
consigned,  though  he  knew  of  no 
such  firm.  Though  the  one  who  had 
ordered  the  goods  had  intended  to 
defraud  the  shipper,  and  the  goods 
were  delivered  to  the  one  who  had 
actually  ordered  them,  though  by  a 
fictitious  name,  the  carrier  was  held 
liable,  since  ordinary  care  was  not 
used  to  ascertain  the  identity  of  the 
party.     Price  v.  Oswego  &c.  R.  Co., 


50  N.  Y.  213,  10  Am.  Rep.  475 ;  sim- 
ilarly, Winslow  V.  Vermont  &c.  R. 
Co.,  42  Vt.  700,  1  Am.  Rep.  365.  An 
express  company  has  been  held  liable 
when  one  sent  a  message  asking  a 
remittance  of  money,  and  the  money 
was  turned  over  to  the  person  who 
sent  the  message,  who  was  a  swin- 
dler, without  requiring  further  proof 
of  identity  than  that  he  had  sent  the 
message  (American  Exp.  Co.  v. 
Fletcher,  25  Ind.  492),  or  even  under 
similar  circumstances  where  the  swin- 
dler, who  had  personated  the  husband 
of  one  Mrs.  Stack,  showed  a  letter 
from  Mrs.  Stack,  to  whom  he  had 
telegraphed  to  forward  certain  goods, 
described  the  goods,  and  still  being 
refused  delivery,  produced  a  person 
known  to  the  agent  of  the  carrier, 
who  identified  the  swindler  as  Stack. 
American  Express  Co.  v.  Stack,  29 
Ind.  27. 

"The  Drew,  15  Fed.  826;  Edmunds 
v.  Merchants'  Despatch  Transp.  Co., 
135  Mass.  283,  16  Am.  &  Eng.  R.  Cas. 
250;  Wilson  v.  Adams  Exp.  Co.,  27 
Mo.  App.  360.  Where  a  stranger  in 
a  certain  town  opened  a  store  in  the 
name  of  A.  Swannick,  and  ordered 
cigars  in  that  name,  there  being  a 
cigar  merchant  named  Arthur  Swan- 
nick  known  to  the  vendor  in  the  city 
with  whom  the  shipper  thought  him- 
self dealing,  and  the  carrier  first 
sought  Arthur  Swannick  to  deliver 
the  cigars  to  him,  and  he  refused  to 
receive  them,  and  delivery  was  then 
made  to  the  man  doing  business  as 
A.  Swannick,  to  whom  they  were  con- 
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same  name."  If  there  are  really  two  men  of  the  same  name, 
and  delivery  is  made  to  the  wrong  one  through  error  in  direc- 
tions, the  carrier  is  not  liable."  If  the  property  is  consigned  to 
the  consignee  in  care  of  an  agent  of  the  carrier,  or  the  agent  of 
the  carrier  can  be  held  to  be  the  agent  of  the  consignee,  a  delivery 
to  such  agent  seems  to  terminate  the  relation  of  carrier."  If 
shipped  to  the  consignee  in  care  of  another,  the  delivery  should  be 
made  to  the  consignee,  but,  if  he  cannot  be  found,  to  the  one  in 
whose  care  they  were  consigned,"  and  a  delivery  to  the  one  in 
whose  care  they  are  shipped  is  a  good  delivery.^* 

If  the  goods  are  misdirected,  the  carrier  is  not  liable,  except  for 
negligence,^'  unless  he  actually  knows  the  correct  direction,  or 
by  the  use  of  ordinary  diligence  could  have  found  it  out.^" 
Where  one  address  is  written  on  the  package,  and  another  on  the 
receipt,  it  is  no  defense  if  the  address  on  the  package  is  correct, 
and  the  carrier  has  made  the  mistake  in  writing  the  receipt.  If 
the  package  is  incorrectly  addressed,  and  the  correct  address 
is  written  in  the  receipt,  evidence  is  admissible  to  the  effect  that 


signed,  the  carrier  was  held  not  liable. 
Samuel  v.  Cheney,  135  Mass.  278,  46 
Am.  Rep.  467. 

"  Pacific  Exp.  Co.  v.  Shearer,  160 
HI.  215,  43  N.  E.  816,  37  L.  R.  A.  177 
and  note,  52  Am.  St.  324. 

'°  Goods  were  billed  by  the  shipper, 
who  resided  at  the  place  of  shipment, 
to  himself,  L.  Singer,  at  Springfield, 
Illinois,  as  he  had  done  in  the  past, 
the  goods  being  received  for  him  by 
one  G.  There  was  an  L.  Singer  do- 
ing business  in  Springfield,  Illinois, 
and  though  the  carrier's  agent  knew 
that  the  consignor  and  consignee  were 
of  the  same  name,  he  delivered  to 
the  latter  L.  Singer,  and  since  the 
shipping  directions  were  not  doubtful, 
and  were  followed,  the  delivery  was 
good.  Singer  v.  Merchants'  &c. 
Transp.  Co.,  191  Mass.  449,  11  N.  E. 
882,  114  Am.  St.  635.  But  where 
goods  were  consigned  to  "E.  Kline"  at 
Louisville,  and  the  wrong  street  was 
named  as  his  address,  a  delivery  to 
"I.  Kling''  at  such  address  was  a 
misdelivery    for    which    the    carrier 


was  liable.  In  this  case  the  directions 
were  ambiguous,  not  clear  as  in  the 
case  just  cited.  McCuUoch  v.  Mc- 
Donald, 91  Ind.  240. 

^"  Fitzsimmons  v.  Southern  Exp. 
Co.,  40  Ga.  330,  2  Am.  Rep.  577 ;  Ben- 
nett .v.  Northern  Pac.  Exp.  Co.,  12 
Ore.  49,  6  Pac.  160.  But  see  Russell 
V.  Livingston,  16  N.  Y.  515. 

"  Schlesinger  v.  West  Shore  R.  Co., 
88  111.  App.  273;  United  States  Exp. 
Co.  V.  Hammer,  21  Ind.  App.  186,  51 
N.  E.  953. 

"Where  goods  are  shipped  in  care 
of  an  express  company,  delivery  to 
such  company  is  a  proper  delivery. 
Commonwealth  v.  People's  Exp.  Co, 
201  Mass.  564,  88  N.  E.  420,  131  Km. 
St.  416. 

"Elliott  R.  R.    (2d   ed.),   §   1535 
Erie  R.  Co,  v.  Wilcox,  84  111.  239,  25 
Am.  Rep.  451 ;  Southern  Exp.  Co.  v 
Kaufman,  12  Heisk.  (Tenn.)  161. 

^-Mahon  v.  Blake,  125  Mass.  477, 
Guilbaume  v.  Transp.  Co.,  100  N.  Y. 
491. 
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the  address  is  incorrect  on  the  package,  and  the  carrier  attempted 
to  deliver  at  such  address.^^ 

The  carrier  is,  as  we  have  seen,  required  to  deHver  in  accord- 
ance with  the  bill  of  lading,  and  is  held  absolutely  liable  for 
failure  to  comply  with  its  directions,  and  cannot  safely  deliver 
goods  without  production  of  the  bill  of  lading  as  evidence  of 
title.^''  He  is  liable  for  delivery  upon  an  unindorsed  bill  taken  out 
in  the  name  of  the  consignor^^  unless  he  can  show  a  binding 
custom  to  deliver  goods  billed  straight  to  the  consignee  and  not 
to  his  or  the  consignor's  order  upon  production  of  way-bill.^*  If 
the  shipment  is  under  bill  of  lading  "to  order"  of  shipper,  "noti- 
fy" X,  and  has  draft  attached  drawn  by  shipper,  and  the  carrier 
delivers  to  X  without  surrender  of  bill  of  lading  properly  in- 
dorsed, and  without  the  shipper's  order,  he  is  liable  for  full  value 
to  the  shipper,  for  a  carrier  delivers  at  variance  with  bill  of  lading 
drawn  "to  order"  at  his  peril.^'^  When  the  carrier  has  notice  of 
the  true  owner  claiming  under  the  consignee,  and  the  bill  of  la- 
ding has  been  surrendered,  he  must  deliver  to  the  true  owner,  a 
bank  which  advanced  upon  drafts.^"  Wrongful  delivery  may  be 
ratified  by  the  owner.^^ 

§  3262.  Place  of  delivery. — Delivery  must  be  made  at  a 
proper  place.'^  In  the  case  of  a  railroad  carrier,  it  is  generally 
at  the  depot,  or  warehouse  at  the  station,  to  which  it  is  shipped.^' 
But  delivery  may  be  made  elsewhere,  by  contract  with  the  ship- 

'^Cappel  V.  Weir,  46  Misc.  (N.  Y.)  Co..  72  S.  Car.  251,  51  S.  E.  695,  110 

441,  92  N.  Y.  S.  365,  45  Misc.  (N.  Y.)  Am.    St.   600. 

419,  90  N.  Y.  S.  394.  ""  National  Newark  Banking  Co.  v. 

^Elliott  R.   R.    (2d   ed.),   §§   1426,  Delaware  &c.  R.  Co.,  70  N.  J.  L.  774, 

1523.     See   §   3160  et  seq.  58  Atl.  311,  66  L.  R.  A.  595,  103  Am. 

^  Weyand  v.  Atchison  &c.  R.  Co.,  St.  825. 

75  Iowa  573,  39  N.  W.  899,  1  L.  R.  A.  "  Dobbin    v.    Mich.    Cent.    R.    Co., 

6S0n,  9  Am.  St.  504  and  note.  56  Mich.  522,  23  N.  W.  204;  Converse 

'*  Forbes  v.  Boston  &c.  R.  Co.,  133  v.  Boston  R.  Co.,  58  N.  H.  521 ;  Reyn- 

Mass.  154,  9  Am.  &  Eng.  R.  Cas.  76,  olds  v.  New  York  Cent.  &c.  R.  Co., 

80.     A  shipper  who  for  more  than  a  3  N.  Y.  S.  331 ;  Cleveland,  P.  R.  Co. 

year  has  been  permitting  delivery  of  v.  Sargent,  19  Ohio  St.  438. 

goods  without   surrender   of   the  bill  =' Elliott    R.    R.    (2d    ed.),    §    1519; 

of    lading    cannot    hold    the    carrier  Bachant  v.  Boston  &  M.  R.  Co.,  187 

liable  for  goods  so  delivered  and  not  ]\Iass.  392,  73  N.  E.  642,  105  Am.  St. 

paid  for.     Salberg  v.  Pennsylvania  R.  408. 

Co.,  228  Pa.  641,  77  Atl.  1007,  31  L.  '"Ray    Freight     Carriers,    p.    888; 

R.  A.  (N.  S.)   1178.  Norway  Plains  Co.  v.  Boston  &c.  R. 

"°  General  Elec.  Co.  v.  Southern  R.  Co.,    1    Gray    (Mass.)    263,    61    Am. 

Dec.   423. 
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per,^"  direction  of  consignee/^  or  custom  to  deliver  at  a  public 
warehouse  or  elevator,  known  and  acquiesced  in  by  parties.'^ 

§  3263.    Where  goods  are  shipped  to  a  certain  place. — If 

there  is  a  station  and  a  village  near,  both  of  the  same  name,  it  is 
held  that  unloading  in  the  carrier's  freight  shed  at  the  usual 
place  at  the  station  terminated  the  carrier's  liability."^  If  goods 
are  shipped  where  the  carrier  has  no  depot  and  no  agent,  they 
may  be  left  on  a  sidetrack,  and  if  there  is  no  sidetrack,  freight, 
which  is  not  perishable,  such  as  a  carload  of  bricks,  may  be 
unloaded  on  the  ground,  even  though  the  consignee  is  not  pres- 
ent, and  the  carrier  could  not  rightfully  carry  the  goods  to  the 
next  station.^*  By  refusal  to  accept  on  other  grounds,  though 
the  goods  were  tendered  at  an  unusual  place,  the  consignee  may 
waive  the  right  of  delivery  at  the  usual  place/'*  It  may  be  a 
conversion  of  the  goods  to  deliver  at  the  wrong  place  and  fail  to 
notify  the  shipper,  as  where  the  directions  were  to  ship  to  Gates 
City,  Va.,  and  the  carrier  without  the  shipper's  knowledge  billed 
the  goods  to  Preston,  Va.,  where  they  lay  and  became  valueless.'" 

§  3264.  Delivery  as  warehouseman. — After  the  relation  as 
carrier  has  terminated,  and  the  goods  are  held  as  by  a  warehouse- 
man, then  there  is  no  absolute  duty  to  deliver  rightly,  but  only 
to  use  ordinary  care,  as  an  ordinary  bailee.'*'  So  where  the  car- 
rier has  tendered  the  goods  as  directed,  and  they  have  been  re- 
fused, the  relation  of  carrier  is  terminated,  and  he  henceforward 
holds  them  as  a  warehouseman,  and  is  not  liable  for  delivery 

™Rowe  V.   Pickford,  8  Taunt.  83;  Ala.  534,  7  So.  6S4,  42  Am.  &  Eng. 

Dixon  V.  Baldwen,  S  East  175.  R.  Cas.  450. 

"'London  &c.  R.  Co.  v.  Bartlett,  7  ^Central    of    Georgia    R.    Co.    v. 

H    &  N    400;   Lewis  v.  Western  R.  Montmollen,    145    Ala.    468,    39    So. 

Co.,  11  Mete.   (Mass.)  509;  Sweet  v.  820,   117  Am.   St.  58.     And  the  mere 

Barney,  23  N.  Y.  335;  Cleveland,  P.  fact   that    some   of   the    articles    are 

R.  Co.  V.  Sargent,  19  Ohio  St.  438.  missing  does  not  justify  the  consignee 

°^  Black  V.  Ashley,  80  Mich.  90,  44  in    refusing    to    receive    the    others. 

N    W    1120-  Arthur  v.  St.  Paul  &c.  "°  Cleveland,  C.  C.  &  St.  L.  R.  Co. 

R.  Co    38  Minn.  95,  35  N.  W.  718.  v.  Potts,  33  Ind.  App.  564,  71  N.  E. 

'"Elliott  R.   R.    (2d  ed.),   §   1519;  685. 

Richardson  v.  Canadian  Pac.  R.  Co.,  "Hutchmson     Carriers     (3d    ed.), 

19  Ont    369,  45  Am.  &  Eng.  R.  Cas.  §§   681,  684;   Stephenson  v.   Hart,   4 

413  Bing.  476;  Duff  v.  Budd,  3  Brod.  & 

"*  Louisville  &c.  R.  Co.  v.  Gilmer,  89  Bing.  177 ;  Wilson  v.  Railroad  Co.,  94 

Cal.  166,  29  Pac.  861,  17  L.  R.  A.  685. 
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upon  a  forged  order,  if  he  has  used  ordinary  care.^'  When  the 
dehvery  is  impossible  because  the  consignee  refused  the  goods, 
or  could  not  be  found,  or  when  he  delays  for  an  unreasonable 
length  of  time  in  taking  them  away  when  it  is  his  duty  so  to 
do,  the  relation  of  warehouseman  is  created,^"  and  the  carrier 
holding  as  warehouseman  becomes  liable  only  for  misdelivery 
caused  by  negligence  on  his  part/"  So  it  is  of  much  importance 
at  what  time  the  carrier's  hability  as  such  ends,  and  that  of  ware- 
houseman begins.  Generally,  when  he  has  done  all  the  law  re- 
quires'in  trying  to  effect  a  delivery,  but  has  failed,  he  then  holds 
the  goods  as  a  depositary  or  ordinary  bailee."^  This  is  often 
dependent  upon  the  circumstances. 

§  3265.  Delivery  by  water  carriers. — Water  carriers  have 
never  been  required  to  make  delivery  personally.  They  are  held 
to  the  duty  only  to  land  at  a  wharf  or  proper  place,  and  notify  the 
owner.*^  Personal  delivery  would  require  them  to  use  land 
transportation,  and  such  is  not  expected  of  them.  They  must, 
however,  provide  a  suitable  and  safe  place  to  land  the  goods,  and 
may  not  leave  them  unprotected  and  thus  divest  themselves  of  the 
carrier's  responsibility,  so  it  is  the  law  that  if  the  consignee  does 
not  take  the  goods  directly  from  the  carrier,  the  latter  must  keep 

'"Stephenson  v.  Hart,  4  Bing.  476;  St.  328;  Fanner  v.  Buffalo  &c.  R.  Co., 

Duff  V.  Budd,  3  Brod.  &  Bing.  177;  44  N.  Y.  SOS,  4  Am.  Rep.  709;  Weed 

Heugh  V.  London  &c.  R.  Co.,  L.  R.  S  v.  Barney,  45  N.  Y.  344 ;  Fisk  v.  New- 

Exch.  SI;  Bush  v.   St.  Louis  &c.  R.  ton,  1  Denio  (N.  Y.)  4S,  43  Am.  Dec. 

Co.,  3  Mo.  App.  62.  649;   Byrne  v.   Fargo,  36  Misc.    (X. 

""Illinois    Cent.    R.    Co.    v.    Carter,  Y.)    543,   1i   N.   Y.    S.  943;    Neal  v. 

165  111.  570,  46  N.  E.  374,  36  L.  R.  A.  Wilmington   &c.   R.   Co.,  8  Jones   L. 

527;   Manhattan  Rubber  Shoe  Co.  v.  (N.   Car.)   482;  Kremer  v.   Southern 

Chicago,  B.  &  Q.  R.  Co.,  9  App.  Div.  Exp.  Co.,  6  Cold.   (Tenn.)  356. 

(N.   Y.)    172,   75    N.   Y.    St.   544,   41  "Hutchinson     Carriers     (3d     ed.), 

N.  Y.  S.  83.    Where  the  carrier  offers  §  686;  Gregg  v.  Illinois  Cent.  R.  Co., 

to  deliver  part  of  the  goods  and  the  147  111.  550,  35  N.  E.  343,  Zl  Am.  St. 

consignee   refuses    to   accept   because  238;  Louisville  &c.  R.  Co.  v   Gay,  143 

part  is  missing,  the   relation  of  car-  Ky.  56,   135   S.  W.  400,  33  L.   R.  A. 

rier  is  ended  as  to  the  goods  refused.  (N.  S.)  303. 

Louisville  &c.  R.  Co.  v.  Gay,  143  Ky.  "Hyde    v.    Trent    &    Mersey    Nav. 

56.  135  S.  W.  400,  33  L.  R.  A.  (N.  S.)  Co.,   5  T.   R.  389;  Union   Steamboat 

303;  North  Yakima  Brewing  &  Malt-  Co.  v.  Knapp,  73  111.  506;  Chickering 

ing  Co.  v.  Northern  Pac.  R.  Co.,  49  v.  Fowler,  4  Pick.  (Mass.)  371;  Ros- 

Wash.  375,  95  Pac.  486,  16  L.  R.  A.  enstein  v.  Vogemann,  184  N.  Y.  325, 

(N.  S.)   935n.  6  Am.  &  Eng.  Ann.  Cas.  13,  and  see 

*°  Hudson  V.  Baxendale,  2  Hurl.  &  note  for  general  discussion  of  deliv- 

N.  575;  Hasse  v.  American  Exp.  Co.,  ery  by  water  carrier;    Cope  v.   Cor- 

94  Mich.   133,  53  N.  W.  918,  34  Am,  dova,  1  Rawle  (Pa.)  203. 
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them  until  he  has  had  reasonable  time  after  notice  to  come  for 
them."  After  keeping  them  a  reasonable  time  for  removal  after 
notifying  the  consignee,  he  may  store  the  goods,  and  escape  any 
extraordinary  liability."  If  the  consignee  refuses  the  goods 
the  carrier  must  place  them  in  safe  keeping,  and  then  his  carrier's 
liability  is  terminated.*"  Notice  to  the  consignee  must  be  actual, 
and  not  constructive,*"  but  may  be  made  to  his  agent.*^  If  he  is 
expected  to  remove  the  goods  upon  the  same  day  notice  is  given, 
he  must  have  opportunity  to  remove  them  before  the  expiration  of 
business  hours,  and  if  the  removal  is  not  completed,  he  will  have 
a  reasonable  time  the  next  day  for  the  same,  and  the  carrier  is  in 
the  meantime  liable  for  the  safety  of  such  of  the  goods  as  could 
not  have  been  removed  in  ordinary  diligence.*^  The  water  car- 
rier must  separate  the  consignee's  goods  from  those  of  others,  so 
that  he  may  easily  remove  them,  and  they  are  not  ready  for 
delivery  until  this  is  done.**'  The  consignee  cannot  be  required 
to  remove  the  goods  upon  Sunday  or  a  legal  holiday  when  labor 
is  forbidden.  But  if  the  day  is  a  holiday  or  fast  day,  but  not  one 
on  which  labor  is  forbidden,  such  fact  is  no  excuse  for  failure  to 
ixmove  the  goods.""  The  consignee  is  only  entitled  to  remove 
the  goods  to  a  safe  place  at  a  reasonable  distance,  and  he  must 

*' Hutchinson     Carriers     (3d     ed.),  Solomon  v.   Philadelphia  &c.    Steam- 

§  688;  note,  'il  Am.  St.  99,  and  cases  boat  Co.,  2  Daly   (N.  Y.)    104. 

further  cited ;   The  Captain  John,  iZ  "  King     v.     New     Brunswick     &c. 

Fed.  927;  The  Titania,  124  Fed.  975;  Steamship  Co.,  36  Misc.  (N.  Y.)  55S, 

The  Scandinavia,  49  Fed.  658;  Price  1Z  N.  Y.  S.  999. 

V.  Powell,  3  N.  Y.  322 ;  Redmond  v.  "  Segura  v.  Reed,  3  La.  Ann.  695 ; 

Liverpool    Steamboat    Co.,    56    Barb.  Price  v.  Powell,  3  N.  Y.  322. 

(N.  Y.)  320,  46  N.  Y.  578,  5  Am.  Rep.  ""The  Titania,  131  Fed.  229,  65  C. 

390;  Richardson  v.  Goddard,  23  How.  C.   A.  215;   The  Eddy,  5  Wall.    (U. 

(U.  S.)  28,  16  L.  ed.  412;  The  Eddy,  S.)    481,    18    L.    ed.    486;    The    Ben 

5  Wall.   (U.  S.)  481,  18  L.  ed.  486.  Adams,  2  Ben.  (U.  S.)  445;  3  Kent's 

"  See  cases   cited   in  note  43 ;   The  Com.  215. 

Titania,    131   Fed.   229,   65   C.    C.   A.  ""Gates  v.  Ryan,  37  Fed.  154;  Rich- 

215;    The    Ravendale,    75    Fed.    408,  ardson  v.  Goddard,  23  How.  (U.  S.) 

410,  413;   The  Richard  Winslow,  67  28,   16  L.   ed.   412.   It  was   held  that 

Fed.  259,   71   Fed.  426,   18   C.   C.   A.  since   the   Fourth    of   July   is   not   a 

344;    Rosenstein    v.    Vogemann,    102  legal  holiday  in  New  York,  there  is 

App.  Div.  (N.  Y.)  39,  92  N.  Y.  S.  86,  no  legal   reason  preventing  the  con- 

affd.   184  N.   Y.   325,   11  N.    E.  625 ;  signee  from  accepting  goods  tendered 

McAndrew  v.  Whitlock,  52  N.  Y.  40,  on  that  day.  but  that  a  usage  not  to 

11   Am.   Rep.   657;   Tarbell  v.   Royal  receive  goods  on  that  day  might  be 

Exchange    Shipping   Co.,    110    N.   Y.  shown.    Russell  Mfg.  Co.  v.  The  New 

170,  17  N.  E.  721,  6  Am.  St.  350.  Haven  Steamboat  Co.,  SO  N.  Y.  121. 

"See  cases  cited  in  note  43,  And  in  Scheu  v.  Benedict.  116  N.  Y. 

"  Kohn  v.  Packard,  3  La.  225 ;  Mc-  510,  22  N.  E.  1073,  15  Am.  St.  426n, 

Keon  V.   See,  4  Robt.    (N.   Y.)   449;  it  was  said  that  a  consignee  is  not 
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bear  the  risk  of  unreasonable  delay,"  as  when  he  takes  time  to 
haul  the  goods  to  an  unusual  distance.  Notice  given  to  the  con- 
signee by  the  water  carrier  is  largely  equivalent  to  delivery  per- 
sonally by  the  land  carrier,  and  he  must  use  reasonable  diligence 
to  give  such  notice,  and  unless  notice  is  given  or  until  there  is  a 
due  effort  to  give  such  notice,  which  has  failed,  he  continues  liable 
as  a  carrier/^  An  established  course  of  dealing  between  the 
parties  or  the  uniform  usage  of  business,  in  a  particular  trade  in 
the  locality,  such  usage  being  held  to  enter  into  the  contract,^^ 
may  waive  the  necessity  of  notice,"  whether  or  not  known  to  the 
shipper.  Likewise  the  necessity  of  notice  may  be  waived  by 
contract.^'  When  a  specified  landing  place  is  mentioned  in  the 
contract,  delivery  must  be  made  there, "^^  but  if  the  contract  is 
silent  as  to  place,  the  delivery  must  or  may  be  made  at  the  usual 
place  according  to  the  usage  of  the  port,  or  the  custom  of  busi- 
ness between  the  parties,"^  or,  if  there  is  no  regular  place,  at  the 
place  directed  by  the  consignee.^*  It  may  be  provided  by  con- 
tract that  the  delivery  shall  be  made  at  the  ship's  tackle,^^  or,  by 
usage  of  the  port,  delivery  to  the  custom  house  officers  is  a  good 
delivery,""  and  there  may  be  shown  a  carrier's  usage  to  retain  con- 
required  to  unload  a  vessel  on  the  New  Haven  Steamboat  Co.,  6  Abb. 
Fourth  of  July.  Pr.    (N.    S.)    72    (N.   Y.),   S3   Barb. 

"Liverpool   &c.    S.    Co.    v.    Suitter,      (N.  Y.)  207. 
17  Fed.  695,  affd.  22  Fed.  S60 ;  Hedges        "^  The   Boskenna   Bay,   40  Fed.   91, 
V.   Hudson   River   R.    Co.,  49   N.   Y.     6  L.  R.  A,  172 ;  Constable  v.  National 
223;     Wynantskill     Knitting    Co.    v.     Steamship   Co.,   154  U.   S.   51,  38  L. 
Murray,  90  Hun   (N.  Y.)   554,  36  N.     ed.  903,   14  Sup.  Ct.  1062. 
Y.  S.  26.  °°  Johnston   v.    Davis,   60   Mich.   56, 

"Union  Steamboat  Co.  v.  Knapp,  26  N.  W.  830;  Strieker  v.  Leathers, 
73  111.  506;  Zinn  v.  N.  J.  Steamboat  68  Miss.  803,  9  So.  821,  13  L.  R.  A. 
Co.,  49  N.  Y.  442,  10  Am.  Rep.  402;     600. 

Sherman  v.  Hudson  River  R.  Co.,  64  "  Hewlett  v.  Burrell,  105  Fed.  80, 
N.  Y.  254.  44  C.  C.  A.  362 ;  Dixon  v.  Dunham,  14 

°'  Stone  V.  Rice,  58  Ala.  95 ;  Illinois  111.  324 ;  Jameson  v.  Sweeney,  32 
Cent.  R.  Co.  v.  Carter,  165  111.  570,  Misc.  (N.  Y.)  645,  66  N.  Y.  S.  494; 
46  N  E.  374,  36  L.  R.  A.  527;  Love-  Richmond  v.  Union  Steamboat  Co., 
land  V  Burke.  120  Mass.  139.  21  Am.  87  N.  Y.  240;  Salmon  Falls  Mfg.  Co. 
Rep.  507;  Gibson  v.  Culver,  17  Wend.  v.  The  Tangier,  1  Cliff.  (U.  S.)  396, 
(N.  Y.)  305,  31  Am.  Dec.  297 ;  Penn-  Fed.  Cas.  No.  12266. 
svlvania  R.  Co.  v.  Naive,  112  Tenn.  "Smith  v.  Lee,  66  Fed.  344,  13  C. 
239,  79  S.  W.  124,  64  L.  R.  A.  443;  C.  A.  506;  Dixon  v.  Dunham,  14  111. 
Farmers'  &  Merchants'  Bank  v.  324;  Richmond  v.  Union  Steamboat 
Champlain  Transp.  Co.,  16  Vt,  52.  42  Co.,  87  N.  Y.  240. 
Am.  Dec.  491.  18  Vt.  131,  23  Vt.  186,  ™  Smith  v.  Britain  S.  Co.,  123  Fed. 
56  Am   Dec.  (i8  176;   Ames    Mercantile    Co.    v.   Kim- 

"  Russell  Mfg.   Co.  v.  New  Haven    ball  Steamship  Co..   125  Fed.  332. 

Steamboat  Co.,  50  N.  Y.  121 ;  Ely  v.    "  The  Asiatic  Prince,  108  Fed.  287, 
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trol  of  fruit  until  after  sorted  and  sold  at  auction."^  The  terms 
of  a  bill  of  lading  will  govern  over  the  custom  of  a  port."* 

'  §  3266.  Delivery  by  railroads. — Since  a  railroad's  cars 
move  upon  fixed  lines,  and  they,  like  water  carriers,  cannot 
deliver  personally  unless  they  use  outside  methods  of  transporta- 
tion, they  are  not  held  to  deliver  in  person;  and  are  allowed  to 
make  delivery  at  fixed  places  along  their  routes.  Three  rules  are 
followed  by  our  courts  as  to  when  the  common  carrier's  liability 
ends,  or  as  to  whether  notice  is  necessary. 

§  3267.  Massachusetts  rule. — The  courts  of  Massachusetts 
hold  that  all  that  is  necessary  for  a  railroad  to  do  is  to  deposit  the 
goods  safely  upon  the  platform  or  in  the  warehouse  of  the  road  at 
the  station  of  their  destination,  and  that  no  notice  to  the  con- 
signee of  their  arrival  is  necessary,  but  that  when  the  goods  are 
so  safely  deposited,  the  liability  of  the  carrier  as  such  is  ended. 
The  theory  of  the  rule  is  that  the  consignee  is  always  advised  of 
the  beginning  of  the  transportation  of  the  goods,  that  he  knows 
with  reasonable  certainty  when  they  will  arrive  since  railroad 
transportation  is  very  regular,  that  it  would  be  almost  impossible 
for  the  railroad  to  send  out  so  many  notices,  and  that  it  is  better 
to  put  upon  the  consignee  the  duty  of  inquiring  about  the  time  of 
arrival  of  the  goods  than  to  impose  upon  the  carrier  the  duty 
to  notify."*  This  rule  has  been  followed  by  the  courts  in 
Georgia,  Illinois,  Indiana,  Iowa,  Missouri,  North  Carolina,  South 
Carolina  and  Pennsylvania."* 

47  C.  C.  A.  32S ;  The  Segurawca,  68  unloaded,  for  a  carrier  is  required  to 

Fed.  1014.  provide  a  safe,  proper  place  for  de- 

"  Hart   V.    Pearson,    12    Rap.   Jud  livery.     Bachant  v.  Boston  &  M.  R. 

Que    (C.  S.)  540.  Co.,  187  Mass.  392,  73  N.  E.  642,  105 

"  Parsons  v.  Hart,  30  Can.  Sup.  Ct.  Am.  St.  408. 

473  "Georgia  &c.  R.  Co.  v.  Pound,  111 

"'Norway  Plains  Co.  v.  Boston  &  Ga.  6,  36  S.  E.  312;  Illinois  Cent.  R. 
M  R.  Co.,  1  Gray  (Mass.)  263,  61  Co.  v.  Carter,  165  111.  570,  46  N.  E. 
Am  Dec  423;  Thomas  v.  Boston  &  374,  36  L.  R.  A.  527;  Schumacher  v. 
P  R  Co.,  10  Mete.  (Mass.)  472,  43  Chicago  &c.  R.  Co.,  207  111.  199,  69 
Am.  Dec.  444;  Rice  v.  Hart,  118  Mass.  N.  E.  825;  Pittsburg,  C.  C.  &  St.  L. 
201,  19  Am.  Rep.  433.  But  if  the  R.  Co.  v.  Nash,  43  Ind.  423 ;  Mohr  v. 
carrier  has  no  freight  house  and  the  Chicago  &  N.  W.  R.  Co.,  40  Iowa 
consignees  unload  from  the  cars,  the  579;  Herf  &c.  Chemical  Co.  v.  Lack- 
transportation  is  not  ended  until  the  awanna  Line,  100  Mo.  App.  164,  73 
consignee  is  notified  and  the  car  S.  W.  346;  Chalk  v.  Charlotte  &c. 
placed  where  it  can  be  conveniently  R.   Co.,  85   N.   Car.   423;    Shenk  v. 
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§3268.  New  Hampshire  rule. — But.  the  courts  of  New 
Hampshire  hold  that  as  trains  are  more  or  less  irregular  in  their 
hours  of  arrival  at  stations,  and  as  goods  often  arrive  after  busi- 
ness hours,  when  it  is  impossible  for  the  consignee  to  take  them 
away,  the  carrier  is  liable  as  an  insurer  until  the  consignee  has  a 
reasonable  time  in  which  to  take  the  goods  away.***  This  rule  has 
been  followed  in  Alabama,  Arkansas,  Kansas,  Kentucky,  Louisi- 
ana, Vermont,  West  Virginia  and  Wisconsin.'"'  Under  both  these 
rules  the  carrier  must  deposit  the  goods  safely  in  a  suitable  place, 
before  termination  of  the  carrier's  liability,'''  and  the  rules  apply 
only  to  delivery  at  destination,  and  not  to  delivery  to  a  succeeding 
carrier."'  Both  are  a  great  departure  from  the  general  law  of  car- 
riers and  their  reasoning  is  often  disapproved.  Hutchinson,  dis- 
approving both  rules,  says  that  "it  may  not  be  always  true  that  the 
person  to  whom  the  goods  are  sent  is  advised  of  the  fact;  and 
common  experience  teaches  that,  *  *  *  the  frequent  delays 
occasioned  by  excess  of  freight  and  various  other  circumstances 
make  the  time  of  arrival  of  goods  consigned  by  railways  often- 
times as  uncertain  perhaps  as  it  would  be  by  any  other  mode  of 
transportation,"  and  though  railway  carriers  usually  have  secure 
warehouses,  yet  the  goods  are  in  the  carrier's  custody,  and  may  be 
embezzled  by  its  servants,  and  the  owner  may  not  know  of  their 
arrival."" 

Philadelphia  Steam  Propeller  Co.,  60  St.  208;  Missouri  Pac.  R.  Co.  v.  New- 
Pa.  St.  109,  100  Am,  Dec.  541 ;  Spears  berger,  67  Kans.  846,  IZ  Pac.  57; 
V.  Spartanburg  &c.  R.  Co.,  US.  Car.  Lewis  v.  Louisville  &c.  R.  Co.,  135 
158  Ky,  361,  122  S.  W.  184,  25  L,  R.  A. 

°=Maignan  v.  New  Orleans  &c.  Co.,  (N.  S.)  938  and  note,  21  Am.  &  Eng. 
24  La.  Ann.  333 ;  Moses  v.  Boston  Ann.  Cas.  527  and  note. 
&  M.  R.  Co.,  32  N.  H.  523,  64  Am.  "Alabama  &c.  R.  Co.  v.  Kidd,  35 
Dec.  381;  Ouimit  v.  Henshaw,  35  Vt.  Ala.  209;  Chicago  &  N.  W.  R.  Co.  v. 
605,  84  Am.  Dec.  646;  Berry  v.  West  Bensley,  69  111.  630;  Bachant  v.  Bos- 
Virginia  &c.  R.  Co.,  44  W.  Va.  538,  ton  &  M.  R.  R.  Co.,  187  Mass.  392, 
30  S.  E.  143,  67  Am  St.  781;  Back-  73  N.  E.  642,  105  Am.  St.  408;  Klass 
haus  V.  Chicago  &  N.  W.  R.  Co.,  92  Commission  Co.  v,  Wabash  R.  Co., 
Wis.  393,  66  N.  W.  400.  80  Mo.   App.   164. 

■"Tallahassee    Falls    Mfg.    Co.    v.  ™  Hutchinson     Carriers     (3d     ed.), 

Western  R.  Co.,  128  Ala.  167,  29  So.  §§    131.    706;    Texas    &c.    R.    Co.    v. 

203;    Arkansas    Southern    R.    Co.    v.  Reiss,  183  U.  S.  621,  46  L.  ed.  358,  22 

German  Nat.   Bank,   11   Ark.   482,  92  Sup.  Ct.  253. 

S.  W.  522,  113  Am.  St    160;  Missouri  "'Hutchinson     Carriers     (3d     ed."). 

Pac.   R.   Co.   V.   NeviU,   60   Ark.   375,  §  707.    But  compare  Elliott  R.  R.  (2d 

30  S.  W.  425,  28  L.  R.  A.  80,  46  Am.  ed.),  §  1527a. 
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§  3269.  New  York  rule.— The  New  York  rule  is  that  if  the 
consignee  is  present  when  the  goods  arrive,  he  must  remove  them 
without  unreasonable  delay;  if  he  is  not  present,  but  lives  near 
the  place  of  delivery,  the  carrier  must  notify  him  of  the  arrival, 
and  he  then  must  have  a  reasonable  time  to  take  them  away;  if 
he  is  absent,  unknown,  or  not  to  be  found,  the  carrier  may  store 
them ;  and  if  he  has  had  a  reasonable  time  after  notice,  and  has 
failed  to  remove  them,  the  carrier  is  no  longer  an  insurer/" 
This  rule  is  followed  in  Michigan,  Minnesota,  Mississippi,  North 
Carolina  and  Ohio,^^  while  statutes  in  Alabama,  California,  Ten- 
nessee and  Texas'^  have  brought  about  a  similar  effect,  and  the 
English  rule  is  the  same.'^  The  Delaware,  Maryland,  Nebraska, 
Oregon  and  Washington  courts''*  lean  toward  the  New  York  rule, 
and  in  New  Jersey  the  rule  is  a  combination  of  the  New  Hamp- 
shire and  New  York  rules,^°  being  apparently  the  same  for  rail- 
roads and  express  companies. 

§  3270.    When  notice  is  unnecessary  or  immaterial. — If  the 

consignee  demands  the  goods,  which  have  already  arrived,  and  is 
informed  that  they  have  not  yet  come,  the  railroad  company 
continues  liable  as  an  insurer."     If  the  consignee  actually  knows 

™Fenner  v.   Buffalo  R.  Co.,  44  N.  souri  Pac.  R.  Co.  v.  Haynes,  72  Tex. 

Y.  505,  4  Am.  Rep.  709 ;   Hedges  v.  175,  10  S.  W.  398. 

Hudson  Riv.  R.  Co.,  49  N.  Y.  223 ;  "  Mitchell  v.  Lancashire  &c.  R.  Co., 

McDonald  v.  The  Western  R.  Corp.,  L.  R.  10  Q.  B.  256;  Chapman  v.  Great 

34  N.  Y.  497;  Sprague  v.  New  York  Western  R.  Co.,  5  Q.  B.  Div.  278. 

Cent.   R.   Co.,   52   N.   Y.  637;   Pelton  "McHenry  v.   Philadelphia  &c.   R. 

V.  The  Rensselaer  &c.  R.  Co.,  54  N.  Co.,  4  Har.  (Del.)  448;  United  Fruit 

Y.  214,  13  Am.  Rep.  568.  Co.   v.   New   York  &c.   Transp.   Co., 

"  Buckley  v.  Great  Western  R.  Co.,  104  Md.  567,  65  Atl.  415,  8  L.  R.  A. 

18    Mich.    121;    Walters    v.    Detroit  (N.  S.)   240n,   10  Am.  &  Eng.  Ann. 

United  R.  Co.,  139  Mich.  303,  102  N.  Cas.   437;   Burlington  &c.   R.   Co.   v. 

W.  745;  Pinney  v.  First  Division  of  Arms,   15   Nebr.  69,   17  N.   W.   351; 

St.   P    &c.   R.   Co.,   19   Gil.    (Minn.)  Normile  v.  Oregon  Nav.  Co.,  41  Ore. 

211;   Gulf   &c.   R.   Co.   v.   Fuqua,   84  177,  69  Pac.  928 ;  McGregor  v.  Oregon 

Miss    490    36   So.  449;   Poythress  v.  &c.  R.  Co.,  50  Ore.  527,  93  Pac.  465, 

Durham  &c.  R.  Co.,  148  N.  Car.  391,  14  L.  R.  A.   (N.  S.)  668;  Normile  v. 

62  S   E  515   18  L  R  A    (N.  S.)  427;  Northern  Pac.  R.  Co.,  36  Wash.  21, 

Lake  Erie  '&c.   R.   Co.   v.   Hatch,  52  n  Pac.  1087,  (n  L.  R.  A.  271. 

Ohio  St   408    39  N.  E.  1042,  11  Am.  "Burr  v.  Adams   Exp.   Co.,  71   N. 

R    &  Corp   611  J-  L.  263,  58  Atl.  609;  Morris  &c.  R. 

'"  Collins'  V.  Alabama  G.  S.  R.  Co.,  Co.  v.  Ayres,  29  N.  J.  L.  393,  80  Am. 

104  Ala.  390,   16  So.   140 :   Wilson  v.  Dec.  215. 

California  Cent.  R.  Co.,  94  Cal.  166,  "East    Tennessee    &c.    R.    Co.    v. 

29  Pac  861    17  L  R.  A.  685;  Pennsyl-  Kelly,  91   Tenn.   699,  20  S.   W.  312, 

vania  R.  Co.  v.  Naive,  112  Tenn.  239,  17   L.    R.   A.   691,   30   Am.    St.   902; 

79  S.  W.  124,  64  L.  R.  A.  443;  Mis-  Berry  v.   West   Virginia   R.    Co.,   44 
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of  the  arrival,  notice  is  unnecessary.''^  Usage  may  control  as 
to  the  place  of  delivery,  and  may  excuse  the  giving  of  notice, 
or  may  make  the  giving  of  notice  necessary."  Though  notice 
may  be  given  to  consignee's  agent,  notice  to  a  transfer  company 
or  drayman  in  the  habit  of  hauling  goods  is  not  notice  to  the 
consignee.'^'' 

§  3271.  When  liability  as  warehouseman  begins. — In  this 
country,  bulky  freight  is  unloaded  by  the  consignee,  and  it  is  only 
required  that  the  company  shall  place  the  cars  where  they  may  be 
safely  and  conveniently  unloaded,  or  carry  them  to  a  place  named 
in  the  contract,  and,  if  by  law,  usage,  or  contract  notice  is  re- 
quired, notify  the  proper  party.  The  carrier  is  then  liable  only 
as  a  warehouseman  in  states  where  the  Massachusetts  rule  pre- 
vails, and  after  a  reasonable  time  assumes  such  liability  in  other 
states.^"  The  same  applies  to  small  package  freight  except  that 
the  consignee  is  under  no  obligation  to  unload.  What  is  a  rea- 
sonable time  depends  upon  the  circumstances  of  the  case,  and  is 


W.  Va.  538,  30  S.  E.  143,  67  Am.  St. 
781.  If  goods  shipped  over  the  rail- 
road reach  the  destination  and  when 
consignee  applies  for  them  ha  is 
told  that  the  waybill  is  not  yet  made 
out  and  will  not  be  that  day,  this  is 
equivalent  to  telling  him  that  they 
cannot  then  be  delivered,  and  the  rail- 
road company  remains  liable  as  a  car- 
rier for  subsequent  loss  by  fire  with- 
out negligence.  Fisher  v.  Northern 
Pac.  R.  Co.,  49  Wash.  258,  94  Pac. 
1073,  126  Am.  St.  867.  The  converse 
was  held  true  where  the  consignee 
was  told  that  the  bills  would  be  ready 
and  the  goods  ready  to  deliver  in  the 
afternoon,  and  the  consignee  did  not 
call  for  them  and  they  were  de- 
stroyed by  fire  that  night.  It  was  held 
that  a  reasonable  time  was  given. 
North  Yakima  &c.  R.  Co.  v.  North- 
ern Pac.  R.  Co.,  49  Wash.  375,  95 
Pac.  486,  16  L.  R.  A.  (N.  S.)  935n. 

"  Pinney  v.  St.  Paul  &c.  R.  Co.,  19 
Minn.  251 ;  Feimer  v.  Buffalo  &c.  R. 
Co.,  44  N.  Y.  505,  4  Am.  Rep.  709. 
Normile  v.  Northern  Pac.  R.  Co.,  36 
Wash.  21,  n  Pac.  1087,  67  L.  R.  A. 
271.  One  who  consigns  goods  to 
himself  at  a  place  where  he  does  not 
reside  and  has  no  agent   is  not   en- 


titled to  notice.  Denver  &c.  R.  Co.  v. 
Peterson,  30  Colo.  77,  69  Pac.  578, 
91  Am.  St.  76.  Under  similar  circum- 
stances, if  the  bill  of  lading  requires 
notice  to  be  given  to  the  consignee, 
he  must  put  himself  in  a  position  to 
receive  notice.  St.  Louis,  I.  M.  &  S. 
R.  Co.  V,  Townes,  93  Ark.  430,  124 
S.  W.  1036,  26  L.  R.  A.  (N.  S.) 
572n. 

"  Bachant  v.  Boston  &c.  R.  Co.,  187 
Mass.  392,  73  N.  E.  642,  105  Am.  St. 
408;  Herf  &  Trerichs  Chem.  Co.  v. 
Lackawanna  Line,  100  Mo.  App.  164, 
11  S.  W.  346 ;  McMasters  v.  Pennsyl- 
vania R.  Co.,  69  Pa.  St.  374,  8  Am. 
Rep.  264. 

'"  Hockfield  v.  Southern  R.  Co.,  ISO 
N.  Car.  419,  64  S.  E.  181,  134  Am.  St. 
945;  Berry  v.  West  Va.  &c.  R.  Co., 
44  W.  Va.  538,  30  S.  E.  143,  67  Am. 
St.   781. 

«°  Kenny  v.  Atlantic  &c.  R.  Co.,  122 
Ga.  365,  50  S.  E.  132;  Gregg  v.  Illi- 
nois Cent.  R.  Co.,  147  111.  550,  35 
N.  E.  343,  37  Am.  St.  238;  Kirk  v. 
Chicago  &c.  R.  Co.,  59  Minn.  161,  60 
N.  W.  1084,  SO  Am.  St.  397;  Whit- 
ney Mfg.  Co.  v.  Richmond  &c.  R.  Co., 
38  S.  Car.  365.  17  S.  E.  147,  37  Am, 
St.   767.   Delivery  is   complete   when 
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a  question  of  law  if  facts  are  undisputed."  Perhaps  the  best 
definition  of  reasonable  time  is  that  of  Mr.  Wood  quoted  in 
Elliott  on  Railroa  ,s."  ".What  is  meant  by  a  reasonable  time  is 
such  as  would  give  a  person  residing  at  the  place  to  which  the 
goods  are  consigned,  and  informed  of  the  usual  course  of  busi- 
ness on  the  part  of  the  company,  a  suitable  opportunity  within 
business  hours  after  the  goods  are  ready  f  ^r  delivery,  to  come  to 
the  place  of  delivery,  inspect  the  goods  and  take  them  away." 
Goods  held  at  the  request  of  the  consignee  for  his  convenience 
are  held  as  a  warehouseman.** 

§  3272.  Liability  as  warehous-  man. — When  the  carrier  be- 
comes a  warehouseman,  he  becomes  an  ordinary  bailee  for  hire, 
and  may  charge  for  the  storage,  custody  and  protection  of  the 
goods,  which  i_  a  service  distinct  from  tran  portation,  for  what- 
ever time  they  remain  in  his  care  after  a  reasonable  time  has 
elapsed  for  their  removal.'*  As  a  bailee,  he  must  use  ordinary 
care  to  keep  the  goods  safely  for  the  owne  ,  and  for  negligence  in 
this  respect  is  liable.'"  If  the  consignee  has  refused  to  accept  the 
goods,  he  remains  bailee  for  the  owner,  whoever  he  may  be."* 
When  once  the  liability  as  a  warehouseman  has  attached,  it  con- 
tinues as  long  as  the  goods  are  in  the  custody  of  the  carrier." 
The  warehouseman,  like  the  water  carrier,  must  give  the  con- 
signee reasonable  opportunities  to  get  the  goods  from  the  place 
of  deposit.'' 

consignee's  agent  has  entered  car  and  Co.,  83  Fed.  88,  27  C.  C.  A.  407,  39 

broken  seal.     Rothchild  v.  Northern  L.  R.  A.  300;  Schumacher  v.  Chicago 

Pac.  R.  Co.,  68  Wash.        ,  123  Pac.  &  11.  W.  R.  Co.,  207  111.  199,  69  N. 

1011,  40  L.  R.  A.   (N.  S.)  7    ,  and  E.  825. 

note.  ^  Cases  cited  in  note  84  just  pre- 

"  Hutchinson     Carriers      (3d     ed.,  ceding;   Tarbell   v.    Royal   Exchange 

§  712;  Elliott  R.  R.  (2d  ed  ),  §  1528;  Shipping  Co.,  110  N.  Y.  i70,  17  N.  E. 

Roth  V.  Buffalo  &c.  R.  Co.,  34  N.  Y.  721,  6  Am.  St.  350;  Walker  v.  Eikle- 

548,   90   Am.    Dec.       6;    Normile   -..  berry,  7  Okla.  599,  54  Pac.  553. 

Northern  Pac.  R.   Co.,  36  Wash.  21,  ""Weed  v.  Barney,  45  N.  Y.  344,  6 

77  F^-.  1087,  67  L.  R.  A.  271.  Am.  Rep.  96. 

"'Elliott  R.  R.   (2d  ed.),  '.'   1528.  "Cairns  .    Robins,  8  M.  &  W.  258; 

''United  Fruit  Co  v.  New  Yorlc  &c.  Mitchell  v.  Lancashire  &  Yorkshire  R. 
Transp.  Co.,  104  Md.  f67,  65  Atl.  4  5,  Co.,  L.   R.   10  Q.  B.  256;   Brown  v. 
8  L.  R.  A.   (N.  S.)   240n,     (.•  Am.  &  Grand  Trunk  R.  Co.,  54  N.  H.  535. 
Eng.  Ann.  Cas.  437,  and  ca:es  cited  in  '"  Independence  Mills  Co.    v.    Bur- 
note,  lington  &c.   R.   Co.,   72  Iowa  535,  34 

"  Cairns    v.    RoVms,    8    M.    &   W.  N.  W.  320,  2  Am.  St.  258 ;  Bachant  v. 

258;   White  v.   Humphrey,   11   Q.   B.  Boston  &c.  R.  Co.,  187  Mass.  392,  73 

43;  Hardman  v.  Montana  Union  R.  N.  E.  642,  105  Am.  St.  408;  East  Ten- 
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§  3273.  Delivery  by  express  companies. — Express  com- 
panies are  required  to  make  personal  delivery,  to  which  they  are 
held  closely,  since  their  undertaking  is  to  carry  small  packages 
and  deliver  personally,^"  but  they  may  dispense  with  this  liability 
at  small  way  stations  of  a  railroad,  upon  giving  prompt  notice,  it 
being  supposed  that  the  parties  contracted  with  reference  to  such 
a  usage,""  and  an  express  company  in  a  city  may  establish  limits 
beyond  which  its  agents  need  not  go  to  make  a  delivery."*  To  a 
certain  degree,  the  courts  have  held  that  an  express  company  is 
excusable  by  usage  for  failure  to  deliver  personally,  so  that  it 
has  been  held  that  delivery  to  the  clerk  of  a  government  bakery 
of  a  package  for  one  of  its  employes  was  justified  by  custom,"^ 
or  delivery  of  packages  for  students  to  the  president  of  a  col- 
lege,"'' delivery  to  a  bank  after  banking  hours,"*  or  the  delivery 
to  a  department  employe  of  a  letter  enclosing  a  bid  and  samples 
of  car  seals  for  the  United  States  addressed  to  the  Secretary  of 
the  Treasury  personally,"^  but  in  general  these  companies  are  not 
allowed  to  restrict  their  liability  for  personal  delivery  by  proof  of 
usage,  since  such  service  is  a  very  element  of  their  holding  out  as 
carriers."" 

§  3274.    Further    of    delivery — Notice    to    consignor. — It 

seems  that  if  the  consignee  refuses  to  accept  the  goods,  the  carrier 
should  be  held  under  the  duty  to  notify  the  consignor  since  he 

nessee  &c.   R.   Co.   v.   Hunt,   IS   Lea  by   theft,   when,   if   notice  had  b  en 

(Tenn.)    261.  sent,   the   owner  could   not  have   re- 

°°  Hutchinson     Carriers     (3d.     ed.),  moved  the  package  in  time  to  avoid 

§  716 :  Baldwin  v.  American  Exp.  Co.,  loss,      see      Hutchinson      v.     United 

23  111.  197,  74  Am.  Dec.  190;  Witbeck  States  Exp.   Co.,  ("3  V/.  Va.   128,  59 

V.  Holland,  55  Barb.   (N.  Y.)  443,  45  S.  E,  949,  14  L.  R.  A.   (N.  S.)   393 

N.   Y.   13,  6  Am.   Rep.  23;    Marshall  "^  State  v.  Adams  Exp.  Co.,  171  Ind. 

V.  American  Exp.   Co.,  7  Wis.   1,  IZ  138,  85  N.   E.  ill,  966,   19  L.  K.  A. 

Am.  Dec.  381.  (N.    S.)    93n:    BuUard    v.    American 

""Southern    Exp.    Co.    v.    Holland,  Exp.   Co.,    107   Mich.   695,   65   N.   W. 

109  Ala.  362,   19  So.  66;   Baldwin  v.  551,  33  L.  R.  A.  66,  61  Am.  St.  358. 

American   Exp.    Co.,   23    111.    197,    74  '-"Sullivan   v.   Thompson,  99   Mass. 

Am.    Dec.    190;    Gulliver    v.    Adams  259. 

Exp.    Co.,    38    111.    503 ;    Laporte    v.  ™  Southern  Exp.  Co.  v.  Everett,  37 

Wells  Fargo  Exp.  Co.,  23  App    Div,  Ga.  688. 

(N.  Y.)   267,_  48  N.  Y.   S.  292.     For  ""Marsha     v.   American   Exp.    Co., 

a  case  in  which  un  express  com    ,ny,  7  Wis.  1,  7    Am.  Dec.  381. 

though  it  failed  to  send  notice  where  Aldrich     Car-Seal     Mfg.     Co.     v 

delivery  was  made  only  at  its  office,  American  Exp.  Co.,  117  Mich.  32, 

was  yet  held  liable  only  as  a  ware-  N.  W.  94. 

houseman  for  the  loss  of  a  package  ""Haslam   v.    Adams    Exp.    Co.,   6 

Bosw.  (N.  Y.)  235. 
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must  presume  that  the  latter  is  yet  the  owner  of  the  goods,"^ 
although  the  opposite  is  held  in  some  cases."*  There  is  no  duty 
to  give  notice  in  any  case  to  the  consignor  except  when  there  is 
a  duty  to  make  a  personal  delivery,  or  to  give  notice  to  the  con- 
signee.®* 

§  3275.  Carrying  goods  C.  O.  D. — Very  often  goods  are 
carried,  usually  by  express,  to  be  delivered  only  in  case  they  are 
paid  for.  Thus  the  carrier  becomes  the  agent  of  the  consignor 
to  collect  the  payment  and  if  he  delivers  the  goods  without  collec- 
tion of  the  amount  instructed,  he  is  liable  to  the  consignor.^  It 
is  not  a  part  of  the  implied  duty  of  a  carrier  to  collect  money  for 
goods,  but  such  duty  must  arise  from  contract  and  may  be  created 
by  the  carrier's  accepting  goods  marked  C.  O.  D.^  If  the  car- 
rier professes  to  carry  goods  C.  O.  D.  he  will  be  held  to  carry  for 
the  public  on  these  terms,  and,  in  such  case,  a  contract  may  be  im- 
plied if  he  accepts  goods  clearly  marked  with  the  price  and  the 
letters  C.  O.  D."  The  contract  to  collect  being  apart  from  the 
carrier's  undertaking  as  a  carrier,  it  may  be  oral,  while  the  con- 
tract of  carriage  of  the  goods  is  contained  in  the  carrier's  receipt.* 
A  carrier  who  has  not  been  in  the  custom  of  carrying  goods 
C.  O.  D.  cannot  be  made  liable  for  collection  merely  by  accept- 
ing a  package  so  marked.^  The  carrier  must  allow  the  consignee 
a  reasonable  time  in  which  to  pay  for  the  goods,*  but  if  they  are 
once  tendered  to  him  and  he  refuses,  even  though  he  only  wants 
a  reasonable  time  in  which  to  pay  for  them,  the  carrier  holds  as 
warehouseman.^    If  goods  sent  to  be  paid  for  upon  delivery  have 

"Green  &  Barren  River  Nav.   Co.  v.  St.  Paul  &c.  R.  Co.,  30  Minn.  265, 

V.  Marshall,  48  Ind.  596;  The  Eddy,  IS  N.  W.  237,  16  Am.  &  Eng.  R.  Cas. 

5  Wall.   (U.  S.)   481,  18  L.  ed.  486;  246. 

Beedy  v.  Pacey,  22  Wash.  94,  60  Pac.  '  Fowler  v.  Chicago,  R.  I.  &  P.  R. 

56.  Co.,  98  Mo.  App.  210,  71  S.  W.  1077. 

''Mayell   v.    Potter,   2   Johns.    Cas.  "American   Exp.   Co.  v.   Lesem,  39 

(N.   Y.)   371;   Fenner  v.   Buffalo   R.  111.  312;   United   States   Exp.   Co.  v. 

Co.,  44  N.  Y.  505,  4  Am.  Rep.  709;  Keefer,  59  Ind.  263. 

Bremer  V.  Southern  Exp.  Co.,  6  Cold.  'Union  Railroad  &  Transp.  Co.  v. 

(Tenn.)  356.  Riegel.  n  Pa.  St.  72. 

°» Hutchinson     Carriers     (3d    ed.),  "Chicago  &  N.  W.  R.  Co.  v.Mer- 

§  724  rill,  48  111.  425. 

'Cox  V.   Columbus  &c.   R.   Co.,  91  "Great  Western  R.  Co.  v.  Crouch, 

Ala.  392,  8  So.  824,  49  Am.  &  Eng.  3  H.  &  N.  183. 

R.    Cas.    Ill    and    note;    Meyer    v.  ' Hasse  v.   American   Exp.   Co.,  94 

Lemcke,  31  Ind.  208 ;  Old  Colony  R.  Mich.  133,  53  N.  W.  918,  34  Am.  St. 

Co.  V.  Wilder,  137  ;\Iass.  536;  Jelletts  328. 
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been  obtained  by  the  consignee  without  payment,  through  the 
negligence  of  the  carrier,  or  through  imposition,  either  the  car- 
rier or  the  consignor  may  recover  them,  except  against  a  bona  fide 
purchaser  from  the  consignee.*  It  seems  that  the  hability  for 
the  safe  return  of  the  money  after  collection  is  that  of  an  insurer, 
even  though  there  is  no  direct  compensation."  The  agent  of  a 
railroad  company  has  no  authority  to  guarantee  the  payment  of 
the  price  of  the  goods  shipped.^" 

§  3276.    Consignee's  rights  as  to  C.  O.  D.  shipments. — The 

carrier  is  bound  to  give  the  consignee  a  right  to  inspect  the  goods, 
even  if  he  has  instructions  not  to  deliver  them  until  paid  for.^^ 
So  if  the  carrier  has  allowed  the  consignee  to  deposit  the  money 
and  take  away  the  goods  for  inspection,  he  maj^  return  to  him  his 
money  if  they  are  unsatisfactory,^^  or  if  the  consignor  has  at- 
tempted to  defraud  the  consignee,  as  where  goods  represented  as 
valuable  were  sent  for  a  certain  amount  of  money  to  be  collected, 
and  when  they  were  opened  were  found  to  be  waste  paper, 
the  carrier  could  return  the  money  to  the  consignee. ^^  As  the 
consignee  is  presumptively  the  owner, ^*  a  delivery  in  compliance 
with  his  directions  will  discharge  the  carrier,  although  the  con- 
signor has  directed  delivery  in  a  different  manner.  If  the  carrier 
knows  that  the  goods  do  not  belong  to  the  consignee,  but  that  the 
consignee  is  merely  the  agent  of  the  owner,  he  is  not  allowed  to 
vary  the  consignor's  directions  as  to  delivery.^^  No  change  in 
destination  can  be  made  after  the  goods  have  reached  the  original 
destination.^" 

'Norfolk     Southern     R.     Co.     v.  "Herrick    v.    Gallagher,    60    Barb. 

Barnes,  104  N.  Car.  25,  10  S.  E.  83,  (N.  Y.)  566. 

5  L.  R.  A.  611.  "ITitchinson    C?.rriers     (3d     ed.), 

"Hutchinson     Carriers     (3d.     ed.),  §  735;  London  &c.  R.  Co.  v.  Bartlett, 

§  731;  Kemp  v.  Coughtry,   11  Johns.  7   H.   &  N.   400;    Pratt   v.   Northern 

(N.  Y.)   107.  Pac.  Exp.  Co.,  13  Idaho  375,  90  Pac. 

"  Weikle  V.  Minneapolis  &c.  R.  Co.,  341,  10  L.  R.  A.  (N.  S.)  499,  121  Am. 

64  Minn.  296,  66  N.  W.  963  St.  268. 

"Brand  v.  Weir,  27  Misc.   (N.  Y.)  "Thompson  v.  Fargo,  49  N.  Y.  188, 

212,  57  N.  Y.   S.  731 ;   Sloan  v.  Car-  10  Am.  Rep.  342 ;  Southern  Exp.  Co. 

olina  Cent.  R.  Co.,  126  N.  Car.  487,  v.  Dickson.  94  U.  S.  549,  24  L.  ed.  285. 

36  S.  E.  21.  "Melbourne   v.    Louisville   &c.    R. 

"Lyons  v.  Hill,  46  N.  H.  49,  88  Co.,  88  Ala.  443,  6  So.  762. 
Am.  Dec.  189. 
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§  3277.  Excuses  for  nondelivery — Seizure  under  legal 
process. — The  legally  excepted  perils  previously  discussed, 
which  excuse  a  carrier  for  loss,  thus  excuse  him  from  delivery. 
A  carrier  is  also  excused  when  the  goods  have  been  taken  from 
him  by  valid  process  of  law."  In  Massachusetts,  it  is  held  that 
to  excuse  the  carrier,  this  process  must  have  been  against  the 
actual  owner  of  the  goods.^*  It  seems  that  the  requirement  of 
validity  means  no  more  than  that  the  process  must  be  issued  by  a 
court  having  jurisdiction  of  the  subject,  and  be  fair  on  its  face, 
"for  if  it  would  justify  the  officer  in  serving  it,  it  ought  to  justify 
the  carrier  in  yielding  to  it.""  The  carrier  must  give  notice  to 
the  owner  of  the  seizure  of  the  goods,^"  and  it  is  held  under  the 
maritime  law  that  the  carrier  by  water  must  defend  the  suit  until 
the  owner  is  notified  and  has  reasonable  opportunity  to  take  up 
the  litigation.^^  To  excuse  him,  the  carrier  must  have  been 
guilty  of  no  laches  or  collusion  connected  with  the  seizure  of  the 
goods.^^  He  must  promptly  give  notice  to  the  owner.^^  It 
seems  that  goods  in  the  hands  of  the  carrier  in  transitu  cannot  be 
made  subject  to  garnishment  or  trustee  process,^*  but  if  they  are 

"Hutchinson  Carriers  (3d  ed.),  v.  Hope,  2  Sweeney  (N.  Y.)  561; 
§  738 ;  Verrall  v.  Robinson,  Tyrwhitts'  Baltimore  &c.  R.  Co.  v.  O'Donnell,  49 
Exch.  1069,  4  Dowling  242 ;  Indiana  Ohio  St.  489.  32  N.  E.  476,  21  L.  R. 
&c.  R.  Co.  V.  Doremeyer,  20  Ind.  App.  A  117,  34  Am.  St.  579. 
60S,  50  N.  E.  497,  67  Am.  St.  264;  ""The  M.  M.  Chase,  37  Fed.  70S; 
Pingree  v.  Detroit  &c.  R.  Co.,  66  Lemon  v.  Walker,  9  Mass.  404;  Han- 
Mich.  143,  33  N.  W.  298,  11  Am.  St.  nay  v.  Eve,  3  Cranch  (U.  S.)  242,  2 
479;  Mierson  v.  Hope,  2  Sweeney  L.  ed.  427;  The  Mary  Ann  Guest, 
(N.  Y.)  561;  Tewett  V.  Olsen,  18  Ore.  Olcott  (U.  S.)  501,  1  Blatchf.  (U. 
419,  23  Pac.  262,  17  Am.  St.  745;  S.)  358,  Fed  Cas.  No.  9196. 
Stiles  V.  Davis,  1  Black.  (U.  S.)  101,  '"Bennett  v.  American  Exp.  Co., 
17  L   ed   33  83  Maine  236,  22  Atl.   159,  13  L.  R. 

"Edwards     v.     Transit     Co.,     104  A.  33n,  23  Am.  St.  774;  Baltimore  & 

Mass.  159,  6  Am.  Rep.  213;  Gibbons  O.  R.  Co.  v.  O'Donnell,  49  Ohio  St. 

■  v.  Farwell,  63  Mich.  344,  6  Am.  St.  489,  32  N.  E.  476,  21  L.  R.  A.  117n, 

301  34  Am.  St.  579;  Jewett  v.  Olsen,  18 

'"Hutchinson     Carriers     (3d    ed.),  Ore.   419,  23    Pac.   262,    17   Am.   St 

§  742;  Elliott  R.  R.  (2d  ed.),  §  1537;  745 

McAlister  v.  Chicago  R.  Co.,  74  Mo.        ^Baldwin    v.    Great    Northern    R. 

351 ;  note  to  Kohn  v.  Richmond  &c.  Co.,  81  Minn.  247,  83  N.  W.  986,  51 

R.   Co.,  i1   S.   Car.   1,   16  S.  E.  376,  L.  R.  A.  640,  83  Am.  St.  370;  Balti- 

24  L  R  A  100,  34  Am.  St.  726;  Stiles  more  &  O.   R.   Co.   v.  O'Donnell,  49 

V.  Davis,   1   Black.    (U.   S.)    101,   17  Ohio  St.  489,  32  N.  E.  476,  21  L.  R. 

L    e<j    33  A-   117n,  34  Am.   St.   579. 

'=°Ohio'   &c.     R.     Co.     V.     Yohe,       ="  Elliott  R.   R.    (2d  ed.),   §   1538; 

51  Ind.  181,  19  Am.  Rep.  727;  Merz  Western  &c.  R.  Co.  v.  Thornton,  60 

v   Chicago  &  N   W   R   Co.,  86  Minn.  Ga.  300 ;  Baldwin  v.  Great  Northern 

3.i    90   N    W    7-   Bliven  v.   Hudson  R.   Co.,  81   Minn.  247,  83  N.  W.  98. 

Ri'ver  R.  Co.,  36  N.  Y.  403;  Mierson  51   L.   R.  A.  640,  83   Am.    St.   370; 
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in  the  carrier's  possession  and  transit  has  either  not  begun  or 
has  been  completed,  or  if  they  are  held  as  by  a  warehouseman 
awaiting  delivery,  they  may  be  subject.^"  The  rule  is  that  at- 
tachment against  the  consignor  will  not  be  effective,  since  the  pre- 
sumption is  that  the  consignee  is  owner,  but  this  presumption  is 
rebuttable.^"  Whenever  the  carrier  is  satisfied  that  one  who  sets 
up  a  claim  to  the  goods  is  the  real  owner,  he  may  deliver  up 
possession  to  him  without  legal  proceedings,  but  he  must  show 
clearly  in  an  action  against  him  by  the  consignor  or  consignee 
that  the  claimant  was  the  legal  owner,"  and  the  carrier  cannot 
of  his  own  motion  set  up  the  adverse  claim  of  another  as  an 
excuse  for  withholding  the  goods  from  the  bailor.^*  However, 
if  an  adverse  claimant  has  requested  him  not  to  deliver  the  goods 
according  to  his  contract,  he  may  prove  in  an  action  by  the  con- 
signee or  consignor  that  such  claimant  was  the  real  owner,  but  if 
he  is  not,  the  carrier's  refusal  to  deliver  is  a  conversion.^"  Fur- 
ther, if  the  claimant  should  be  the  real  owner,  and  the  carrier 
should  refuse  to  deliver  the  goods  to  him,  he  would  also  be  guilty 
of  conversion.^"  Where  the  carrier  is  placed  between  conflicting 
claimants,  and  may  be  liable  to  either  for  conversion,  if  he  delivers 
to  the  other,  and  such  other  should  prove  not  to  be  the  true  owner, 
it  may  be  better  for  the  carrier  to  bring  the  goods  into  court  by  an 

Bates  V.  Chicago,  M.  &  St.  P.  R.  Co.,  The  Idaho,  93  U.  S.  575,  11  Blatchf. 

60  Wis.  296,  19  N  W.  72,  SO  Am.  Rep.  (U.  S.)  218. 

369.  ^Hutchinson      Carriers    (3d    ed.), 

^  Cooley    V.     Minnesota      Transfer  §   750 ;   Valentine  v.   Long   Island   R. 

R.  Co.,  S3  Minn.  327,  55  N.  W.  141,  Co.,  92  N.  Y.  S.  645 ;  Wells  v.  Ameri- 

39  Am.  St.  609,  citing  Drake  Attach-  can    Exp.    Co.,   55   Wis.   23,   42   Am. 

ment  453;   Pittsburg,   C.   C.  &  St.  L.  Rep.  695. 

R    Co.  V.  Cox,  36  Ind.  App.  291,  73  "» Hutchinson     Carriers     (3d    ed.), 

N.  E.  120,  114  Am.  St.  377;  Stiles  v.  §  752. 

Davis,   1   Black.    (U.   S.)    101,   17  L.  ""Lester  v.  Delaware,  L.  &  W.  R. 

ed.  33.  Co.,  73  Hun   (N.  Y.)   398,  26  N.  Y. 

""EHiott   R.   R.    (2d   ed.),    §    1538;  S.  206.     In  a  case  where  the  plaintiff 

Redd   V.    Burrus,   58   Ga.   574 ;    Pitts-  was  neither  consignee,  consignor  nor 

burg,  C.  C.  &  St.  L.  R.   Co.  v.   Cox,  assignee    of    the   bill    of    lading,    but 

36  Ind.   App.  291,  73   N.  E.   120,   114  was  the  owner  of  the  goods  and  the 

Am.    St.   377 ;    Bingham   v.   Lamping,  ground  of  refusal  to  deliver  to  him 

26  Pa.  St.  340,  67  Am.  Dec.  418.  was   solely   his    failure   to   pay   addi- 

"  Hutchinson     Carriers      (3d    ed.),  tional    freight    charges,    it    was    held 

§  749;  Georgia  R.  &  Banking  Co.  v.  the    plaintiff    might    maintain    trover 

Haas,  127  Ga.  187,  56  S.  E.  313,  119  where  the  carrier  sold  the  goods  for 

Am.  St.  327;  Shellenberv  v.  Fremont  such   charges.      Illinois   Cent.   R.    Tn 

&c.   R.  Co.,  45  Nebr.  487,  63  N.  W.  v.   Seitz,  214  111,  350,  73  N.   E.   585, 

8.TO,    50   Am.    St.    561 ;    Rosenfield   v.  105  Am.  St.  108. 
Express  Co.,  1  Woods   (U.   S.)    131; 
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interpleader.^^  The  carrier  may  take  a  reasonable  time  to  investi- 
gate the  title  of  the  goods,  if  demand  is  made  by  another  than 
the  shipper  or  the  consignee/"  and  is  not  liable  to  the  holder  of  an 
adverse  claim  if  delivery  is  made  before  his  claim  is  set  up." 
He  is  not  liable  for  refusing  to  allow  goods  to  be  taken  on  a 
legal  process  against  one  other  than  the  owner.^*  The  carrier  is 
not  liable  for  loss  of  goods  during  detention  by  the  custom 
officials  if  destroyed  by  a  fire  which  he  did  not  cause  and  could 
not  prevent/^  but  if  the  goods  are  held  for  the  payment  of  duties, 
it  is  his  duty  to  turn  the  goods  over  to  the  authorities,  or  store 
them  in  a  safe  place,  and  notify  the  consignees  or  the  shippers.^' 
A  commendable  motive  on  the  ground  of  public  policy  is  no  de- 
fense for  a  failure  to  deliver  by  the  carrier,  as  where  fire-arms 
were  delivered  to  be  carried  to  a  town  in  which  there  was  an  in- 
surrection, and  by  the  advice  of  the  governor  of  the  state  the 
fire-arms  were  carried  out  of  the  state,  the  carrier  was  held  liable 
for  conversion.^^  The  consignee's  refusal  to  accept  excuses  non- 
delivery.^^ An  order  by  quarantine  officers  not  to  deliver  may  be 
a  defense  for  failure  to  deliver  or  delay  in  delivery,  as  where  the 
Vicksburg  quarantine  officers  refused  to  allow  bananas  shipped 
from  New  Orleans  to  be  unloaded."" 

§  3278.  Stoppage  in  transitu. — The  carrier  may  excuse 
nondelivery  upon  the  ground  that  the  vendor  has  exercised  the 
right  of  stoppage  in  transitu  which  he  has  after  selling  goods  on 
credit  and  discovering  the  insolvency  of  the  buyer.^"  This  right 
is  founded  on  the  principle  that  the  property  of  one  person  who 

"^ Elliott    R.    R.     (2d    ed.),    §1544;  16,  76  N.  Y.  S.  806;  Howell  v.  Grand 

Shellenberg  v.   Fremont  &c.   R.   Co.,  Trunk  R.  Co.,  92  Hun   (N.  Y.)   423, 

45  Nebr.  487,  63  N.  W.  859,  50  Am.  36  N.  Y.  S.  544. 
St.  561,  12  Lewis  Am.  R.  &  Corp.  27.        "  Pennsylvania     Co.     v.     Canadian 

"  Solomons   v.   Dawes,    1    Esp.   83 ;  Pac.  R.  Co..  107  111.  App.  386. 
Merz  V.  Chicago  &c.  R.  Co ,  86  Minn.        "  Baltimore  &  O.  R.  Co.  v.  O'Don- 

33   90  N    W.  7;  Rogers  v.  Weir,  34  nell,  49  Ohio   St.  489,  32  N.   E.  476, 

n'  Y  463  21  L.  R.  A.  117,  34  Am.  St.  579. 

°' Sheridan    v.    New    Quay    Co.,    4        ''Central  of   Ga.  R.   Co.  v.   Mont- 

C.  B.   (N.  S.)   618,  93  E.  C.  L.  618;  mollen,  145  Ala.  468,  39  So.  820,  117 

Shellenberg  v.   Fremont  &c.   R.   Co.,  Am.  St.  58. 

45  Nebr.  487,  63  N.  W.  8S9,  50  Am.        "'Alabama  &  V.  R.   Co.  v.  Tirelli, 

St  561  93  Miss.  797,  48  So.  962,  21  L.  R.  A. 

"Simpson  V.  Dufour,  126  Ind,  322,  CN.   S.)    731   and  note,   136  Am.   St. 

26  N.  E.  69,  95  Ind.  302.  559,  17  Am.  &  Eng.  Ann.  Cas,  879. 

"Parker   v.    North   German   Lloyd        "For   further   discussion   of   Stop- 
Steamship  Co.,  74  App.  Div.  (N.  Y.)  page  in  Transitu  see  article  on  Saks. 

32— Contracts,  Vol.  4 
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has  not  received  payment  shall  not  be  taken  by  creditors  of  the 
vendee  for  their  debts/^  The  right  can  be  asserted  only  against 
one  who  is  insolvent  or  bankrupt,  and  of  whose  condition  the 
vendor  did  not  know  at  the  time  of  the  sale.*^  To  exercise  this 
right  it  is  simply  necessary  to  notify  the  carrier,  forbidding  deliv- 
ery or  telling  hira  to  hold  the  goods  subject  to  vendor's  orders,*^ 
but  the  right  may  be  exercised  by  a  possessory  action  or  bill  in 
equity.**  To  make  the  notice  effective,  it  must  be  brought  to  the 
person  in  the  immediate  custody  of  the  goods  in  time  to  prevent 
delivery.*'  The  agent  of  a  vendor  has  authority  to  stop  the 
goods  in  transitu,  whether  a  general  agent  or  a  special  agent  for 
the  purpose.**  A  consignor  who  is  not  the  vendor  has  not  the 
right  to  stop  the  goods.*'  If  the  bill  of  lading  representing  the 
goods  has  been  transferred  to  a  bona  fide  purchaser,  the  right  of 
stoppage  in  transitu  is  defeated,*^  but  it  is  not  defeated  by  attach- 
ment by  the  consignee's  creditors.*"  The  right  may  be  asserted 
as  long  as  the  goods  are  in  the  hands  of  the  carrier,  whether  as 
a  carrier  or  warehouseman,  or  in  the  possession  of  any  middle- 
man delivering  to  the  consignee  or  his  agent. °°     When  the  vendor 

Lickbarrow   v.   Mason,   2   T.   R.   63;  "Feise     v.     Wray,     3     East     93; 

Branan    v.    Atlanta    &c.    R.    Co.,    108  Reynolds  v.  Boston  &c.  R.'  Co.,  43  N. 

Ga.  70,  33  S.  E.  836,  75  Am.  St.  26  H.  580;  Chandler  v.  Fulton,  10  Tex. 

and    note;    Rucker    v.    Donovan,    13  2,  60  Am.  Dec.   188. 

Kans.   251,    19   Am.    Rep.    and   note;  "  Memphis  &  L.  R.  R.  Co.  v.  Freed, 

Stiles  V.  Rowland,  32  N.  Y.  309.  38  Ark.  614;  Eaton  v.  Cook,  32  Vt. 

*^Burghall    v.    Howard,    1    H.    Bl,  58. 

365n;  Snee  v.  Prescott,  1  Atk.  245.  "'Missouri   Pac.  R.   Co.  v.  Heiden- 

"  O'Brien  v.  Norris,  16  Md.  122,  77  heimer,  82   Tex.    195,   17   S.   W.   608, 

Am.    Dec.   284;    Fenkhausen   v.    Fel-  27  Am.  St.  861. 

lows,    20    Nev,    312,    21    Pac.    886,    4  "Bayonne    Knife    Co.    v.    Umben- 

L.  R.  A.  732 ;  Jeffris  v.  Fitchburg  R.  hauer,   107  Ala.   496,    18   So.   175,   54 

Co.,  93  Wis.  250,  67   N.  W.  424,  33  Am.    St.    114    and    note;    Farrell   v. 

L.  R.  A.  351,  57  Am  St.  919.  Richmond  &  D.  R.  Co.,   102  N.  Car. 

"  Rucker  v.  Donovan,  13  Kans.  251,  390,  9  S.  E.  302,  3  L.  R.  A.  647n,  11 

19  Am.  Rep.  84;  Allen  v.  Maine  &c.  Am.   St.  760. 

R.   Co.,  79  Maine  327,  9  Atl.  895,  1  "Bethell   v.    Clark,  20   Q.   B.   Div. 

Am.   St.  310;   Reynolds  v.   Boston  &  615;  Lyons  v.  Hoffnung,  IS  App.  Cas. 

M.  R.  Co.,  43  N.  H.  580.  39;    Branan   v.    Atlanta   &c.    R.    Co., 

"Schotsmans  v.  Lancashire  &c.  R.  108  Ga.  70,  33  S.  E.  836,  75  Am.  St. 

Co.,  L.  R.  1  Eq.  349,  L.  R.  2  Ch.  App.  26 ;  Rogers  v.  Schneider,  13  Ind.  App. 

332;  Ford  v.  Sprowle,  2  A.  K.  Marsh.  23,  41   N.  E.   71;   Wheehng  &  L.   E. 

(Ky.)  528,  12  Am.  Dec.  439;  Hausev.  R.   Co.  v.   Koontz,   61   Ohio   St.   551, 

Judson,  4  Dana  (Ky.)  7,  29  Am.  Dec.  56  N.  E.  471,  76  Am.  St  435;  Jenks 

377n.  V.   Fulmer,    160   Pa.    St.   527,   28  Atl. 

"Whitehead  v.  Anderson,  9  M.   &  841;   Harris  v.  Tenney,  85  Tex.  254, 

W.  518;   Rosenthal  v.   Weir,   170   N.  20  S.  W.  82,  34  Am.  St.  796. 
Y.  148,  63  N.  E.  65,  57  L.  R.  A.  527. 
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has  made  a  demand  upon  the  carrier  for  the  goods,  or  served 
notice  of  stoppage  in  transitu,  or  asserted  his  claim,  he  is  consid- 
ered constructively  in  possession  of  the  goods."  If  the  buyer  is 
in  fact  solvent  at  the  time  the  vendor  attempts  to  stop  the  goods, 
the  duty  of  the  carrier  is  not  to  deliver  them  up,  but  to  carry 
them  to  their  destination,  and  he  is  liable  if  he  delivers  them  up," 
but  if  insolvent  and  he  delivers  them  to  the  consignee  after  notice 
he  is  liable  to  the  vendor.^^  If  the  carrier  wrongfully  delivers 
the  goods  after  a  notice  of  stoppage  in  transitu,  he  is  liable  for 
the  full  value  of  them,  stipulation  in  the  bill  of  lading  as  to  agreed 
valuation  notwithstanding/*  In  order  to  protect  himself,  the 
carrier  may  require  a  reasonable  time  to  investigate  whether  the 
buyer  is  insolvent  in  doubtful  cases,  and  if  unable  to  satisfy  him- 
self may  resort  to  the  courts  to  have  the  question  of  the  right  of 
possession  of  the  goods  determined.'"'  One  who  is  not  a  party 
to  the  contract  of  shipment,  neither  vendor  nor  consignee,  cannot 
hold  the  carrier  for  failure  to  stop  goods  in  transitu  at  his  re- 
quest." 

§  3279.  Receipt  for  delivery. — The  carrier  has  a  right  to 
demand  a  receipt  as  written  evidence  upon  the  delivery  of  the 
goods,  and  may  be  excused  for  failure  to  deliver  by  the  con- 
signee's refusal  to  give  a  receipt  on  request.^'  He  may,  as  a 
condition  of  the  delivery  of  a  part  of  the  goods,  demand  a  receipt 
for  the  whole,  if  the  owner  desires  to  remove  them  in  separate 
parcels  and  at  different  times.^*    He  may  require  the  production 

'^Litt    V.    Cowley,    7    Taunt.    169;  "See   cases   cited   in   last  note  31, 

Rowley  v.  Bigelow,  12  Pick.   (Mass.)  ante. 

307,  23  Am.  Dec.   607 ;  Rosenthal  v.  ""  Switzler  v.  Northern  Pac.  R.  Co., 

Weir,  170  N.  Y.  148,  63  N.  E.  65,  57  45  Wash.  221,  88  Pac.  137,  12  L.  R. 

L.   R.   A.  527.  A.    (N.   S.)    254n,    122   Am.   St.   892, 

"'Hutchinson     Carriers     (3d.    ed.),  13   Am.   &  Eng.   Ann.   Cas.  357  and 

§  in ;  The  Tigress,  32  L.  J.  Adm.  97 ;  note. 

The  Vidette,  34  Fed.  396;  The  E.  H.  "The  Ethel,  59  Fed.  473;  Bass  v. 

Pray,  27  Fed.  474.  Glover,  63  Ga.  745;   Skinner  v.  Chi- 

■^  Allen  V.   Maine   Cent.  R.   Co.,  79  cago  &c.  R.  Co.,  12  Iowa  191;  Ayres 

Maine  327,  9  Atl.  895,  1  Am.  St.  310;  v.  Morris  &  Essex  R.  Co.,  5  Dutch. 

Bloomingdale  v.  Memphis  &c.  R.  Co.,  (N.  J.)  393,  80  Am.  Dec.  215. 

6  Lea   (Tenn.)   616;   Poole  v.  Hous-  °°  Ayres  v.  Morris  &  Essex  R.  Co., 

ton  &c.  R.  Co.,  58  Tex.  134.  5  Dutch.    (N.  J.)    393,  80  Am.  Dec. 

"Rosenthal    v.    Weir,    170    N.    Y.  215. 
148,  6Z  N.  E.  65,  57  L.  R.  A.  527. 
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of  the  bill  of  lading  before  delivery,'"'  but  not  under  all  circum- 
stances its  surrender,""  and  may  waive  the  production  by  refusing 
to  deliver  for  some  other  reason  than  nonproduction."^ 

§  3280.  Delivery  to  connecting  carrier,  and  liability  of  con- 
necting carrier — In  general. — Though  a  carrier  may  contract 
for  the  carriage  of  goods  beyond  his  own  line,  he  is  not  bound  so 
to  do,"^  and  the  general  rule  is  that  when  he  accepts  goods  to  be 
transported  beyond  his  destination,  his  liability  as  carrier  ter- 
minates when  he  has  delivered  them  to  the  next  succeeding  car- 
rier/^ But  if  he  has  contracted  for  the  through  carriage  of  the 
goods,  he  is  liable  for  their  safety  until  the  final  destination  is 
reached,"*  and  succeeding  carriers  become  merely  his  agents."" 
The  English  rule,  followed  in  several  of  our  states,  holds  that 
when  the  carrier  accepts  for  carriage  goods  directed  to  a  destina- 
tion beyond  his  own.  he  assumes,  merely  by  accepting  them,  the 
contract  to  carry  them  to  the  place  to  which  they  are  directed, 
and  no  express  contract  is  necessary  to  hold  him  to  such  liability, 
but  the  contract  to  carry  through  is  implied  from  the  acceptance."" 
The  so-called  American  rule  is  that,  in  the  absence  of  a  special 
contract,  the  carrier  accepting  goods  is  bound  only  to  carry  them 
over  his  own  line  and  deliver  them  to  the  connecting  carrier,  no 
contract  to  carry  through  being  implied  from  the  acceptance  of 

™  See  cases  cited  under  last  note  56.  §  226 ;    Chicago,   I.   &   C.   R.    Co.   v. 

See  first  note  22,  ante.  Woodward,   164   Ind.   360,   72   N.   E 

"°Gulf  &c.  R.  Co.  V.  McCown  (Tex.  SS8,  Ti  N.  E.  810:  Texas  &c.  R.  Co. 

Civ.  App.),  25  S.  W.  435;  Dwyer  v.  v.  Reiss,  183  U.  S.  621,  46  L.  ed.  358, 

Gulf  &c.  R.  Co.,  69  Tex.  707,  7  S.  W.  22  Sup.  Ct.  253. 
504.  '"Virginia     Coai     &    Iron    Co.    v. 

"'  Clegg  V.  Southern  R.  Co.,  135  N.  Louisville  &   N.   R.  Co.,  98  Va.  776, 

Car.   148,  47   S.   E.  667,  65  L.  R.  A.  37  S.  E.  310, 
717.  '"Muschamp    v.    Lancaster    &c.    R. 

=' Hutchinson     Carriers     (3d    ed.),  Co.,  8  M.  &  W.  421;  Willy  v.  West 

§  240 ;   Seasongood  v.  Tennessee  &c.  Cornnall  R.  Co.,  2  H.  &  N.  703 ;  Grant 

Transp.   Co.,   21    Ky.   L.    1142,   54   S.  v.  Northern  Pac.  R.  Co.,  24  Can.  Sup. 

W.  193,  49  L.  R.  A.  270;  cases  cited  Ct.    546;    Southern   R.    Co.   v.   Levy, 

in  note,  31  L.  R.  A.  (N,  S.)  3.  144  Ala.  614,  39  So.  95;  Kansas  Citv. 

"  Post  V.  Southern  R.  Co.,  103  Tenn.  F.  S.  &  M.  R.  Co.  v.  Washington,  74 

184,  52  S.  W.  301,  55  L.  R.  A.  481,  16  Ark.  9,  85   S.  W.  406,  69  L.  R.  A. 

Am.   &   Eng,    R,    Cas.    (N.    S.)    201;  65,    109  Am.    St,    61;    Atlantic   Coast 

Roy  V.  Chesapeake  &  O.  R,   Co.,  61  Line   R,   Co.   v.   Henderson,    131    Ga, 

W.   Va.   616,   57   S.   E,   39,  31   L.   R,  75,  61    S.   E.   1111:   Tllinnis   Cent    T?. 

A.    (N.    S.)     1,    and    very    complete  Co.  v.  Carter,  165  111.  570,  46  N,  E. 

note   on   liability  of   connecting   car-  374,  36  L.  R.  A.  527:  Wabash  R,  Co, 

rier  for  loss  beyond  its  own   line,  v,  Thomas,  222  111    337,  78  N,  E.  W, 

"Hutchinson     Carriers     (3d    ed,),  7  L.  R.  A.  (N.  S,)   1041n;  Carter  v. 
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goods  billed  to  a  destination  beyond  his  own."'  The  carrier  may 
by  special  contract  exclude  liability  beyond  the  terminus  of  his 
route.^*  By  the  federal  statute  known  as  the  Carmack  amend- 
ment to  the  Hepburn  Act,  a  carrier  accepting  goods  for  interstate 
shipment  is  liable  to  the  holder  of  the  bill  of  lading  for  damages 
anywhere  en  route/®  and  some  of  the  states  have  similar  statutes. 

applying  to  shipments  within  the  state.'"  j! 

i, 

§  3281.  Who  is  a  connecting  carrier. — According  to  the 
definition  quoted  in  Hutchinson  on  Carriers  and  Elliott  on  Rail- 
roads, a  connecting  carrier  is  "one  whose  route,  not  being  the  first 
one,  lies  somewhere  between  the  point  of  shipment  and  the  point 
of  destination.  It  becomes  such  by  virtue  of  the  agreement 
between  the  consignor  or  shipper  and  the  first  carrier,  whereby 
the  latter  undertakes  to  deliver  the  shipment  at  its  ultimate 


Chicago,  M.  &  St.  P.  R.  Co.,  146 
Iowa  201,  125  N.  W.  94;  East  Tenn. 
V.  &  G.  R.  R.  Co.  V.  Rogers,  6 
Heisk.  (Tenn.)  143,  19  Am.  Rep. 
589;  Florida  Cent.  &  Peninsula  R. 
Co.  V.  United  States,  43  Ct.  CI.  (U. 
S.)  572;  Windmiller  v.  Northern 
Pac.  R.  Co.,  52  Wash.  613,  101  Pac. 
225. 

"Naugatuck  R.  Co.  v.  Waterbury 
Button  Co.,  24  Conn.  468;  Chicago, 
I.  &  L.  R.  Co.  V.  Woodward,  164  Ind. 
360,  72  N.  E.  558,  73  N.  E.  810;  Mis- 
souri Pac.  R.  Co.  V.  Houston,  10 
Kans.  App.  356,  59  Pac.  688;  Illinois 
Cent.  R.  Co.  v.  Curry,  127  Ky.  643, 
106  S.  W.  294;  Vincent  v.  Yazoo  &c. 
R.  Co.,  114  La.  1021,  38  So.  816; 
Colbath  V.  Bangor  &c.  R.  Co.,  105 
Maine  379,  74  Atl.  918,  134  Am.  St. 
569;  Hoffman  v.  Cumberland  &c.  R. 
Co.,  85  Md  391,  37  Atl.  214;  Pender- 
gast  V.  Adams  Exp.  Co.,  101  Mass. 
120;  Rickerson  Roller  Mills  Co.  v. 
Grand  Rapids  &c.  R.  Co.,  67  Mich. 
110,  34  N.  W.  269;  Lawrence  v. 
Winona  &c.  R.  Co.,  15  Minn.  390 
(Gil.  313),  2  Am.  Rep.  130;  Lowen- 
burg  V.  Jones,  56  Miss.  688,  31  Am. 
Rep.  379:  Connolly  v.  Illinois  Cent. 
R.  Co.,  133  Mo.  App.  310,  113  S.  W. 
233 ;  Jennings  v.  Grand  Trunk  R.  Co.. 
127  N.  Y.  438,  28  N.  E.  394:  Wat- 
son V.  Atlantic  Coast  Line  R.  Co.,  145 
N.  Car.  235,  59  S.  E.  55;  Taffe  v. 
Oregon  R.  Co.,  41  Ore.  64,  67  Pac. 


1015,  68  Pac.  732,  58  L.  R.  A.  187; 
Clyde  V.  Hubbard,  88  Pa.  358;  Knight 
V.  Providence  &c.  R.  Co.,  13  R.  I.  572, 
43  Am.  Rep.  46 ;  Galveston  &c.  R.  Co. 
V.  Noelke  (Tex.  Civ.  App.),  110  S.  W. 
82;  Michigan  Cent.  R.  Co.  v.  Min- 
eral Springs  Mfg.  Co.,  16  Wall.  (U. 
S.)  318,  21  L.  ed.  297;  Farmers'  &c. 
Bank  v.  Champlain  Transp.  Co.,  23 
Vt.  186,  56  Am.  Dec.  68;  McConnell 
V.  Norfolk  &c.  R.  Co.,  86  Va.  248,  9 
S.  E.  1006;  Roy  v.  Chesapeake  &  O. 
R.  Co.,  61  W.  Va.  616,  57  S.  E.  39,  31 
L.  R.  A.  (N.  S.)  1,  and  note  citing 
many  other  cases  on  both  sides. 

"^ Hutchinson  Carriers  3d  ed.), 
§  233,  and  cases  cited;  note,  31  L.  R. 
A.  (N.  S.)  69,  and  cases  cited;  Fre- 
mont &c.  R.  Co.  v.  New  York,  C.  & 
St.  L.  R.  Co.,  66  Nebr.  159,  92  N.  W. 
131,  59  L.  R.  A.  939 ;  Nashville,  C.  &  St. 
L.  R.  Co.  V.  Stone,  112  Tenn.  348, 
79  S.  W.  1031,  105  Am.  St.  955; 
Myrick  v.  Michigan  Cent.  R.  Co.,  107 
U.  S.  102,  27  L.  ed.  325. 

■*  Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills,  219  U.  S.  186,  55  L. 
ed.  167,  31  Sup.  Ct.  164,  31  L.  R.  A. 
(N.  S.)  7  and  note. 

'"For  review  of  cases  involving 
statutes  as  to  the  liability  of  the  first 
or  connecting  carrier,  see  note  31  L. 
R.  A.  (N.  S.)  26-28,  52-3,  91,  99. 
Marshall  &c.  Grain  Co.  v.  Kansas 
City  R.  Co.,  176  Mo.  480,  75  S.  W. 
638,  98  Am.  St.  508. 


§    3282  BAILMENTS.  5O2 

destination,  and  thus  makes  the  carrier  beyond  its  own  route  its 
agent  for  continuing  the  transportation,  or  else  undertakes  only 
to  deliver  the  goods  safely  to  the  next  carrier  on  the  route,  who 
thus  becomes  the  agent  of  the  shipper  for  carrying  them  far- 
ther."^^  A  transfer  company  is  not  held  to  be  a  connecting  carrier, 
but  instead,  the  agent  of  the  company  employing  it  to  transfer  the 
goods  to  a  connecting  carrier,"  and  so  the  transfer  company 
employed  by  the  last  carrier  to  deliver  goods  is  not  a  connecting 
carrier.'"  The  connecting  carrier's  liability  begins  with  the 
actual  or  constructive  delivery  to  it.'*  It  is  held  to  the  same  duty 
to  receive  goods  from  a  prior  carrier  that  it  owes  to  any  other 
shipper,  or  to  the  public  at  large,'^  but  it  is  not  obliged  to  receive 
goods  from  a  prior  carrier  unless  they  are  offered  in  a  condition 
fit  for  further  transportation.'" 

§  3282. — Contract  for  through  carriage. — If  the  contract  is 
express  for  through  carriage,  there  is,  of  course,  little  difficulty 
in  fixing  its  terms,  but  such  a  contract  must  be  clear  and  unam- 
biguous in  order  to  bind  the  carrier."  It  often  becomes  a  ques- 
tion of  fact  to  be  ascertained  from  circumstances  whether  there 
was  an  implied  contract  for  through  carriage,  and,  in  such  a  case, 
evidence  may  be  introduced  that  the  goods  were  marked  to  be 
carried  through,  that  a  through  rate  was  paid,  and  that  there 
was  an  agreement  for  them  to  be  carried  through  in  a  certain 
car,  that  the  usage  was  to  carry  goods  through,  and  many  other 
similar  facts.'''     It  may  be  shown  from  the  stipulations  of  the 

"Hutchinson     Carriers     (3d    ed.).  N.  W.  321,  54  Am.  Rep.  367,  18  Am. 

§  247;  Elliott  R.  R.  (2d  ed.),  §  1442;  &  Eng.  R.  Cas.  574;  Sprague  v.  New 

Nanson   v,   Jacob,   12   Mo.  App.   125.  York  Cent.  R.  Co.,  52  N.  Y.  637 ;  St. 

"Alabama,  G.  S.  R.  Co.  v.  Thomas,  Louis   Ins.    Co.   v.    St.   Louis,   V.   T. 

89  Ala.   294,   7   So.   762,   18  Am.   St.  R.  Co.,   104  U.   S.   146,  26  Fed.  679. 

119;  Western  &c.  R.  Co.  v.  Exposi-  "  Elhott  R.  R.    (2d   ed.),   §   1443a; 

tion   Cotton    Mills,  81    Ga.   522,  7   S.  Hall  v.  Wabash  &c.  R.   Co.,  80  Mo. 

E.  916,  2  L.  R.  A.  102;   Texas  &  P.  App.   463;   Ft.   Worth   &c.   R.   Co.  v. 

R.  Co.  V.  Scoggin,  40  Tex.  Civ.  App.  Masterson,   95    Tex.    262,   66    S.    W. 

526,  90  S  W.  521.  833. 

"  Roach  V.   Canadian   Pac.   R.   Co.,  "  Buston    v.    Pennsylvania    R.    Co., 

1  Manitoba  158;  Nanson  v.  Jacob,  93  116  Fed.  235. 

Mo.  331,  6  S.  W.  246,  3  Am.  St.  531.  "Taylor    v.    Maine    Cent.    R.    Co., 

'*  Selma  &  Meridian  R.  Co.  v.  Butts,  87  Maine  299,  32  Atl.  905 ;  Myrick  v. 

43  Ala.  385,  94  Am,  Dec.  694;  Peter-  Michigan  &c.  R.  Co.,   107  U.  S.   102, 

sen  V.  Case,  21   Fed.  885,   18  Am.  &  27  L.  ed.  325,  1  Sup.  Ct.  425. 

Eng.   R.   Cas.   578;    Condon   v.   Mar-  "Hutchinson     Carriers     (3d    ed.), 

quette   &c.   R.   Co.,  55   Mich.   218,  21  §  238;   Falvey  v.  Georgia  R.  Co..  76 


S03 


TERMINATION  OF  CARRIER  RELATION. 


§  3282 


bill  of  lading  that  the  car  was  received  subject  to  the  company's 
liability  as  a  common  carrier  in  the  various  states  through  which 
it  was  to  pass/'  that  the  carrier  had  the  right  to  select  the  con- 
necting carriers,  and  had  an  arrangement  by  which  a  through  rate 
was  agreed  upon  with  the  other  carriers,  in  which  all  shared,^" 
that  the  contract  was  that  the  goods  were  to  be  transported  to  the 
destination,  where  the  American  rule  holds.*^  The  payment  of  a 
through  rate,*^  or  the  giving  of  a  through  waybill,*"  while  evi- 
dence of  a  through  contract,  are  not  conclusive.  Under  a  contract 
for  through  carriage,  the  carrier  may  contract  for  such  exemp- 
tions from  liability  as  he  could  were  the  carriage  entirely  over  his 
own  lines,  and  no  more;  and  such  contract  will  enure  to  the 
benefit  of  all  succeeding  carriers,  if  so  stipulated/*  It  has  been 
held  that  the  following  indicated  an  express  contract  to  carry 
through :  a  receipt  for  goods  marked  for  a  point  beyond  the 
carrier's  line,  which  leaves  the  blank  for  destination  unfilled  f^ 
an  agreement  to  forward  to  final  destination,  for  if  the  actual 


Ga.  597,  2  Am.  St.  S&;  Hill  M.  Co. 
V.  Boston  &  L.  R.  R.  Corp.,  104  Mass. 
122,  6  Am.  Rep.  202 ;  Berg  v.  Steam- 
ship Co.,  S  Daly  (N-  Y.)  394;  Root 
V.  Great  Western  R.  Co.,  45  N.  Y. 
524;  Quimby  v.  Vanderbilt,  17  N.  Y. 
306,  72  Am.  Dec.  469;  International 
&  G.  N.  R.  Co.  V.  Tisdale,  74  Tex. 
8,  11  S.  W.  900,  4  L.  R.  A.  545n; 
Evansville  &c  R.  Co.  v.  Androscoggin 
Mills,  22  Wall.  (U.  S.)  594,  22  L.  ed. 
724.  See  cases  cited  in  note,  31  L. 
R.  A.  (N.  S.)  14  et  seq. 

"Johnson  v.  Toledo,  S.  &  C.  R. 
Co.,  133  Mich.  596,  95  N.  W.  724,  103 
Am.  St.  464. 

™Eckles  V.  Missouri  Pac.  R.  Co., 
112  Mo.  App.  240,  87  S.  W.  99. 

"^  Colfax  Mt.  Fruit  Co.  v.  Southern 
Pac.  R.  Co.,  118  Cal.  648,  46  Pac. 
668,  50  Pac.  775,  40  L.  R.  A.  78 ;  Ire- 
land V.  Mobile  R.  Co.,  105  Ky.  400,  49 
S.  W.  188,  453,  20  Ky.  L.  1586. 

'^Peruna  Co.  v.  Dickson,  31  Ind. 
App.  451,  67  N.  E.  538;  Taylor  v. 
Maine  Cent.  R.  Co.,  87  Maine  299, 
32  Atl.  90S;  Eckles  v.  Missouri  Pac. 
R.  Co.,  112  Mo.  App.  240,87S.W.99: 
Chouteaux  v.  Leech,  18  Pa.  224,  57 
Am.  Dec.  602;  Ogdensburg  &  I-.  C. 
R.  Co.  V.  Pratt,  22  Wall.  (U.  S.)  123, 


22  L.  ed.  827,  49  How.  Prac.  (N.  Y.) 
84;  Mann  v.  Birchard,  40  Vt.  326,  94 
Am.  Dec.  398;  Sumner  v.  Walker,  30 
Fed.  261;  Fremont,  E.  &  M.  V.  R. 
Co.  V.  New  York  &c.  R.  Co.,  66  Nebr. 
159,  92  N.-  W.  131,  59  L.  R.  A.  939; 
McKay  v.  New  York  &c.  R.  Co.,  SO 
Hun  (N.  Y.)  563,  20  N.  Y.  St.  816, 
3  N.  Y.  S.  708;  Myrich  v.  Michigan 
&c.  R.  Co.,  107  U.  S.  102,  27  L.  ed. 
325,  1  Sup.  Ct.  425. 

"^Falvey  v.  Georgia  R.  Co.,  76  Ga. 
597,  2  Am.  St.  58;  Goldsmith  v.  Chi- 
cago &c.  R.  Co.,  12  Mo.  App.  479; 
Miller  Grain  &c.  Co.  v.  Union  P.  R. 
Co.,  138  Mo.  658,  40  S.  W.  894;  St. 
Louis  Ins.  Co.  v.  St.  Louis  &c.  R.  Co., 
104  U.  S.  146,  26  L.  ed.  679. 

"* Elliott  R.  R.  (2d  ed.),  §  1446; 
Mears  v.  New  York  &c.  R.  Co.,  75 
Conn.  171,  52  Atl.  610,  56  L.  R.  A. 
884,  96  Am.  St.  192 ;  Adams  Exp.  Co. 
V.  Harris,  120  Ind.  73,  21  N.  E.  340, 
7  L.  R.  A.  214,  16  Am.  St.  315 ;  Bird 
V.  Southern  R.  Co.,  99  Tenn.  719.  42 
S.  W.  451,  63  Am.  St.  856. 

'"Union  Pac.  R.  Co.  v.  Johnson, 
45  Nebr.  57,  63  N.  W.  144,  50  Am.  St. 
540;  Cutts  V.  Brainard,  42  Vt.  566, 
1  Am.  Rep.  353. 
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contract  is  to  carry  the  goods  through,  it  is  immaterial  that  the 
carrier  in  his  receipt  has  made  use  of  the  words  "to  forward"  or 
"to  be  forwarded"  as  describing  the  contract,  and  the  real  agree- 
ment may  be  shown  f  stipulations  binding  connecting  lines,  and 
applying  limitations  to  connecting  lines;"  shipment  on  one  line 
with  the  privilege  of  changing  the  destination  to  a  point  be- 
yond f^  and  a  contract  to  deliver  at  a  point  beyond.'®  The  fol- 
lowing are  held  to  negative  a  through  contract :  a  stipulation  for 
delivery  at  the  first  carrier's  terminus  or  junction  point;""  an 
agreement  to  forward  to  the  point  nearest  the  destination 
reached  by  the  carrier's  line  f^  an  agreement  to  carry  to  the  des- 
tination if  on  the  line,  otherwise  to  deliver  to  a  connecting  car- 
rier f^  an  agreement  to  deliver  to  the  consignee  or  the  next  con- 
necting carrier  f^  or  an  agreement  limiting  liability  to  the  carrier's 
own  line."* 

§  3283.  Authority  to  make  through  contract. — Under  a 
contract  for  through  carriage,  the  carrier  may  make  such  exemp- 
tions from  liability  as  he  could  were  the  carriage  entirely  over 
his  own  lines,  and  no  more,  and  such  contract  will  inure  to  the 

"^  Colfax  Mt.  Fruit  Co.  v.  Southern  cinnati,  Hamilton  &c.  R.  Co.  v.  Pon- 

Pac.  R.  Co.,  118  Cal.  648,  46  Pac.  668,  tins,    19   Ohio    St.   221,   2   Am.   Rep. 

SO  Pac.  775,  40  L.  R.  A.  78;  Davis  v.  391;  Cases  cited  31  L.  R.  A.  (N.  S.) 

Jacksonville    Southeastern    Line,    126  pp.  56-57. 

Mo.  69,  28  S.  W.  965 ;  Eckles  v.  Mis-  "^  Pendergast  v.   Adams    Exp.   Co., 

souri  Pac.  R.  Co.,  112  Mo.  App.  240,  101  Mass.  120;  American  Exp.  Co.  v. 

87  S    W.  99;  East  Tennessee  &c.  R.  Second  Nat.  Bank,  69  Pa.  St.  394,  8 

Co.  V.  Rogers,  6  Heisk.   (Tenn.)   143,  Am.  Rep.  268. 

19  Am.  Rep.  589;  Cutts  v.  Brainard,  °- Pennsylvania  Co.  v.   Dickson,  31 

42  Vt.  566,  1  Am.  Rep.  353.  Ind.  App.  451,  67  N.  E.  538;  Skinner 

"Missouri  Pac.  R.  Co.  v.  Ryan,  2  v.  Hall,  60  Maine  477;   McEacheran 

Willson  (Tex.  App.  Civ.  Cas.)  430.  v.  Michigan  Cent.  R.  Co.,   101   Mich. 

"  White  V.  Missouri  Pac.  R.  Co.,  19  264,   59   N.   W.   612 ;    Glazer   v.    Old 

Mo.  App.  400;  Texas  &c.  R.   Co.  v.  Dominion  S.  S.  Co.,  103  N.  Y.  S.  112. 

Gallagher  (Tex.  Civ.  App.),  64  S.  W.  "'Atchison,   T.   &   S.   F.   R.   Co.   v. 

809.  Richardson,    53    Kans.    157,    35    Pac. 

™  Bryan  v.  Memphis  &c.  R.  Co.,  11  1114;    Schneider   v.    Evans,   25   Wis. 

Bush    (Ky.)    597;   Blackmer  &c.   Co.  241,  3  Am.  Rep.  56. 

v.  Mobile  &c.  R.   Co.,  137  Mo    App.  =*  Mulligan  v.  Illinois  Cent,  R.  Co., 

133,  479,  119  S.  W.  1,  13;  Condict  v.  36  Iowa  181,  14  Am.  Rep.  514;  Ortt 

Grand  Trunk  R.  Co.,  54  N.  Y.  500,  v.  Minneapolis  &c.  R.  Co.,  36  Minn, 

affg.  4  Lans.    (N.  Y.)    106;   Kyle  v.  396,  31  N.  W.  519;  McCann  v.  Eddy, 

Laurens  R.  Co,  10  Rich.  L.  (S.  Car.)  133   Mo.   59,  33   S.   W.  71,  affd.    174 

382,  70  Am.  Dec.  231.  U.  S.  580,  43  L.  ed.  1093,  19  Sup.  Ct. 

'"Rome  R.  Co.  v.  Sullivan,  25  Ga.  755,  35  L.  R.  A.  110;  Keller  v.  Balti- 

228;  Fremont,  E.  &  M.  V.  R.  Co.  v.  more  &  Ohio  R.  Co.,  W6  Pa.  57,  46 

New  York  &c,  R.  Co.,  66  Nebr.  159,  Atl.  261. 
92  N.  W.  131,  59  L.  R.  A.  939;  Cin- 
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benefit  of  all  succeeding  carriers,  if  so  stipulated,""  but  where  a 
carrier  cannot  contract  against  the  consequences  of  his  own  neg- 
ligence, neither  can  he  contract  against  the  negligence  of  a  con- 
necting carrier.®^  While  a  general  agent  may  bind  the  carrier 
by  a  contract  for  through  carriage,®^  it  is  held  that  authority  in 
a  local  freight  agent  or  station  agent  to  make  a  through  contract 
will  not  be  implied,"*  but  that  a  usage  for  him  to  receive  goods 
for  through  carriage  may  be  shown  and  will  bind  his  principal."" 
In  the  later  cases,  it  is  held  that  it  is  not  beyond  the  powers  of  an 
incorporated  carrying  company  which  receives  all  its  powers  from 
a  charter  to  make  contracts  for  through  carriage,  even  though 
by  the  terms  of  its  incorporation  it  is  limited  to  routes  between 
certain  points.^  Unless  a  custom,  course  of  dealing  or  agreement 
is  shown,  the  initial  carrier  has  no  authority  to  make  a  contract 
which  will  bind  the  connecting  carrier,^  but  if  such  connecting 
carrier  accepts  the  goods  under  the  contract  of  the  first  carrier, 
it  is  held  to  have  adopted  and  ratified  it.^ 

§  3284.  Which  carrier  is  liable  to  consignee. —  the  carrier 
whose  default  has  caused  loss  is  liable  to  the  consignee  in  all 
states  except  Georgia.*  If  the  first  carrier  has  contracted  for 
through  transportation,  or  is  by  statute  made  liable  for  through 
transportation,  it  is  liable  for  loss  occasioned  by  any  connecting 

'"  See  citations  under  note  84.  °°  Perkins  v.   Portland  &c.  R.   Co., 

"Hutchinson     Carriers     (3d    ed.),  47    Maine    573,    74    Am.    Dec.    507; 

§  240 ;   Halliday  v.   St.  Louis  &c.  R.  Faulkner  v.  Chicago,  R.  I.  &c.  R.  Co., 

Co.,  74  Mo.   159,  41   Am.   Rep.  309;  99  Mo.  App.  421,  73  S.  W.  927;  Og- 

Cincinnati,  Hamilton  &  Dayton  &c.  R.  densburg,  L.   C.   R.   Co.  v.   Pratt,  22 

Co.  V.   Pontius,   190  Ohio   St.  221,  2  Wall.   (U.  S.)   123,  22  L.  ed.  827. 

Am.  Rep.  391;  Galveston  &c.  R.  Co.  ^Hill  Mfg.  Co.  v.  Boston  &  L.  R. 

V.  Allison,  59  Tex.  193.  Corp.,  104  Mass.  122,  6  Am.  Rep.  202 ; 

"  Loomis  V.  Wabash  &c.  R.  Co.,  17  Swift  v.  Pacific  Mail  Steamship  Co., 

Mo.  App.  340;  Baltimore  &  P.  Steam-  106  N.  Y.  206,  12  N.  E.  583;  Chesa- 

boat  Co.  V.  Brown,  54  Pa.  11;  North-  peake  &  O.  R.  R.  Co   v  Howard,  178 

em    P    R.   Co.  v    American  T.   Co.,  U.  S.  153,  44  L.  ed.  1015,  20  Sup  Ct. 

195  U.  S.  439,  49  L.  ed.  269,  25  Sup.    880.  

Q  84  Hutchmson     Carriers     (2d     ed.), 

»»McLagan  v.  Chicago  &c.  R.  Co.,  §  248;  Texas  &c.  R-  Co   v^  ^,??^fif' 

116  Iowa  183,  89  N.  W.  233 ;  Hoflfman  40  Tex.  Civ.  App^  526,  90  S.  W.  521L 

V.  Cumberland  V.  R.  Co.,  85  Md.  391  „'  Houston  &c.  R.  Co.  v.  Everett,  99 

37  Atl.  214;  Burroughs  V.Norwich  &  Tex  269  89  S.W.  761. 

W   R    Co    100  Mass.  26,  1  Am.  Rep.  *Elhott   R.   R.    (2d   ed.),   §§   1442, 

78-    Rov  V    Chesapeake   &c.   R.   Co.,  1448;   Cavallarro  v.   Texas   &  P.   R. 

61  W   Va  616,  57  S.  E.  39,  31  L.  R.  Co.,  110  Cal.  348,  42  Pac.  918.  52  Am. 

A    m   S^  1  St,  94;  111.  Cent.  R.  Co.  v.  Cowles,  32 

^          '  111.  116,  117;  International  &c.  R.  Co. 
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carrier."  So  where  the  loss  has  occurred  on  the  connecting  car- 
rier's line,  both  it  and  the  first  carrier  may  be  liable  to  the  con- 
signee. The  presumption  in  case  of  damage  or  loss  to  goods  is 
that  each  carrier  received  the  goods  in  good  order,^  and  that  the 
last  carrier  is  in  fault,  but  this  obtains  only  in  the  absence  of 
proof.''  Unless  there  is  a  partnership,  express  or  implied,  between 
the  carriers,  a  connecting  carrier  cannot  be  held  for  the  default  of 
the  initial  or  other  connecting  carriers,*  but,  if  a  partnership  exists, 
they  are  jointly  and  severally  liable  for  loss,"  and  if  there  is  such 
an  agreement,  usage  or  custom  existing  between  them  that  one 
can  be  held  to  be  the  actual  or  implied  agent  of  the  other,  they 
may  be  jointly  liable.^"  If  they  participate  in  the  profits  of  the 
carriage  in  certain  proportions  or  in  its  net  receipts,  they  are  held 
as  partners ;"  if  they  employ  a  joint  agent,  they  are  held  liable  as 
joint  principals  for  his  defaults,  but  are  not  liable  for  the  acts  of 
each  other.^^  But  a  contract  by  such  joint  agent  for  through  trans- 
portation as  a  joint  enterprise  may  make  them  jointly  liable  for 


V.  Tisdale,  74  Tex.  8,  11  S.  W.  900,  4 
L.   R.  A.   S4S. 

°  See  cases  in  notes  64,  65,  69  (last) . 
St.  Louis  &c.  R.  Co.  V.  Wallace,  90 
Ark.  138,  118  -S.  W.  412,  22  L.  R.  A. 
(N.  S.)  379  and  note. 

"St.  Louis  &c.  R.  Co.  V.  Coolidge, 
1i  Ark.  112,  83  S.  W.  333,  67  L.  R.  A. 
SS5,  108  Am.  St.  21,  3  Am.  &  Eng. 
Ann.  Cas.  583 ;  Beard  v.  Illinois  Cen- 
tral R.  Co.,  79  Iowa  518,  44  N.  W. 
800,  7  L.  R.  A.  280,  18  Am.  St.  381 ; 
Colbath  V.  Bangor  &c.  R.  Co.,  105 
Maine  379,  74  Atl.  918,  134  Am.  St. 
569;  Beede  v.  Wisconsin  &c.  R.  Co., 
90  Minn.  36,  95  N.  W.  454,  101  Am. 
St.  390 ;  Texas  &  P.  R.  Co.  v.  Adams, 
78  Tex  372,  14  S.  W.  666,  22  Am. 
St.  56  and  note.  Note  101  Am.  St. 
393    4    5. 

'St.' Louis  &c.  R.  Co.  V.  Renfroe, 
82  Ark.  143,  100  S.  W.  889,  10  L.  R. 
A.  (N.  S.)  317n,  118  Am.  St.  58.  If 
the  suit  is  against  the  first  carrier 
and  it  is  not  liable  for  through  trans- 
portation, the  burden  is  on  the  plain- 
tiff to  show  the  injury  occurred  on  its 
line ;  if  against  the  last  carrier,  the 
burden  is  on  the  carrier  to  show  that 
the  injury  did  not  occur  on  its  line. 


St.  Louis  &c.  R.  Co.  V.  Pearce,  82  Ark. 
353,  101  S.  W.  760,  118  Am.  St.  75. 

'Montgomery  &  W.  P.  R.  Co.  v. 
Moore,  51  Ala.  394;  Berry  Coal  & 
Coke  Co.  V.  Chicago  &c.  R.  Co., 
116  Mo.  App.  214,  92  S.  W.  714;  Knott 
V.  Raleigh  &c.  R.  Co.,  98  N.  Car.  1Z, 
3  S.  E.  735,  2  Am.  St  327;  Chesa- 
peake &  Ohio  R.  Co.  V.  Stock,  104 
Va.  97,  51  S.  E.  161. 

•Weyland  v.  Elkins,  Holt  N.  P. 
227;  Cobb  v.  Abbot,  14  Pick.  (Mass.) 
289;  R.  E.  Funsten  Dried  Fruit  &c. 
Co.  V.  Toledo  &c.  R.  Co.  (Mo.  App.), 
143  S.  W.  839;  Rocky  Mt.  Mills  v. 
Wilmington  &c.  R.  Co.,  119  N.  Car. 
693,  25  S.  E.  854,  56  Am.  St.  682; 
Carter  v.  Peck,  4  Sneed  (Tenn.)  203. 

"Hutchinson  Carriers  (3d  ed.), 
§  263. 

"Hutchinson  Carriers  (3d.  ed.), 
§  263 ;  Peterson  v.  Chicago  &c.  R.  Co., 
80  Iowa  92,  45  N.  W.  573 ;  Champion 
V.  Bostwick,  18  Wend.  (N.  Y.)  175, 
31  Am.  Dec.  376;  Hart  v.  Rensselaer 
&c.  R.  Co.,  8  N.  Y.  (4  Seldon)  37,  59 
Am.  Dec.  447. 

"Elhott  R.  R.  (2d  ed.),  §  1447; 
Cobb  V.  Abbot,  14  Pick.  (Mass.)  289; 
Gulf  &c.  R.  Co.  V.  Baird,  75  Tex.  256, 
12  S.  W.  530. 
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the  defaults  of  each  other  in  carrying  out  the  contract/^  Car- 
riers may  be  liable  to  the  owner  of  goods  as  partners,  and  not 
be  liable  as  such  between  themselves ;  so  in  certain  cases  a  carrier 
may  be  liable  to  the  consignee  for  loss  or  damage,  and  have  an 
action  over  against  the  connecting  carrier  whose  default,  in  fact, 
caused  the  injury,  as  a  remedj^  as,  for  instance,  when  the  first 
carrier  has  made  a  through  contract,  and  the  negligence  or  fault 
of  a  succeeding  carrier  has  caused  injury  to  the  goods.^*  A  car- 
rier has  no  right  of  action  on  a  contract  which  an  initial  carrier 
has  made  with  a  shipper  whereby  it  agreed  to  deliver  the  goods  to 
the  other  carrier  for  further  transportation,  and  fails  to  make 
such  delivery/^  The  preceding  carrier  has  usually  the  right  to 
contract  with  a  succeeding  one  as  the  owner  of  the  goods  would, 
and  stands  in  the  owner's  place,^'  but  usage  or  private  ar- 
rangements between  them  may  greatly  change  their  relation  as 
between  themselves  and  may  put  the  first  carrier  in  a  situation 
much  different  from  that  in  which  the  shipper  would  stand, 
although  these  arrangements  or  usages  cannot  affect  the  shipper's 
rights/' 

§  3285.  Compensation  of  connecting  carriers. — Connect- 
ing carriers  which  receive  the  goods  in  good  faith  in  the  ordinary 
and  usual  course  of  business  between  connecting  carriers,  without 
notice  of  any  special  direction  by  the  consignor,  or  limitation 
upon  the  apparent  authority  of  the  carrier,  are  not  bound  by  any 
contract  between  the  consignor  and  the  first  carrier  for  reduced 
freight,  or  for  carriage  by  a  certain  route,  but  are  entitled  to  rea- 
sonable charges  for  their  services,  and  to  a  lien  for  their  own 

"  Cherry  v.  Chicago  &c.  R.  Co.,  191  Twiss,  35  Nebr.  267,  S3  N.  W.  Id,  11 

Mo.  489,  90  S.  W.  381,  2  L.  R.  A.  (N.  Am.  St.  437. 

S.)    9Sn,    109  Am.    St.   830;   Hart  v.  "St.  Louis  &c.  R.  Co.  v.  Missouri 

Rensselaer  &c.  R.  Co.,  8  N.  Y.  37,  59  Pac.  R.  Co.,  35  Mo.  App.  272. 

Am  Dec  447-  Swift  v.  Pac.  Mail  &c.  "Squire  v.   New  York  Central  R. 

Co  '   106   N    Y    206    12   N.   E.  283 ;  Co.,  98  Mass.  239,  93  Am.  Dec.  162 ; 

Qui'mby  v.  Vanderbilt,  17  N.  Y.  306,  Rawson  v.  Holland,  59  N.  Y.  611,  17 

72  Am  Dec  469  Am.  Rep.  394;  York  Co.  v.  Ill  Cen- 

"  Southern  R.   Co.  v.   Waters  Co.,  tral  R.  Co.,  3  Wall.   (U.  S.)    107,  18 

125  Ga.  520,  54  S.  E.  620;  Vermont  L.  ed.  170. 

&  Massachusetts  R.  Co.  v.  Fitchburg  "  Wallace  v.  Rosenthal,  40  Ga.  419 : 

R   Co    14  Allen  (Mass.)  462,  92  Am.  Condon  v.  Marquette  &c.  R.  Co.,  55 

Dec.  785;  Missouri  Pacific  R.  Co.  v.  Mich.  218,  21  N.  W.  321,  54  Am.  Rep. 

367. 
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charges,  and  for  freight  lawfully  paid  by  them  to  prior  connect- 
ing carriers/^  If  the  initial  carrier  has  broken  its  contract  with 
the  shipper  in  sending  the  goods  by  a  certain  carrier,  or  in  sub- 
jecting him  to  increased  liability  for  freight  charges,  the  remedy 
is  an  action  against  such  initial  carrier,  and  the  connecting  carrier 
cannot  be  held,^"  unless  it  accepted  with  notice  of  the  contract,  or 
was  in  collusion  with  the  first  carrier  to  defraud  the  shipper,^" 
or  could  be  held  as  an  agent  or  partner  of  the  first  carrier.^^  The 
intermediate  carrier  is  held  by  law  to  the  duty  not  only  to  carry 
the  goods  over  its  own  line,  but  also  to  use  reasonable  diligence 
to  secure  further  transportation  by  tendering  the  goods  to  the 
connecting  carrier,^^  and  if  the  latter  refuses  to  accept,  the  inter- 
mediate carrier  must  give  notice  to  the  owner,  and  then,  upon 
storing  the  goods,  he  becomes  liable  only  as  a  warehouseman.^^ 

§  3286.  Delivery  to  connecting  carriers. — Which  one  of 
two  connecting  carriers  is  liable  for  loss  to  the  goods  often  de- 
pends upon  whether  there  has  been  a  delivery  by  one  to  the  other, 
that  is,  in  cases  where  there  is  no  joint  liability.  The  first  car- 
rier, upon  carrying  the  goods  to  the  point  of  connection,  must 
use  reasonable  diligence  to  deliver  the  goods  to  the  succeeding 

"Elliott   R.   R.    (2d   ed.),    §    1451,  137,  51  Am.  Dec.  54;  Fitch  v.  New- 

and  cases  cited;  Goodin  v.  Southern  berry,    1   Doug.    (Mich.)    1,   40   Am. 

R.  Co.,  6  L.  R.  A.   (N.  S.)   1054  and  Dec.  33. 

note,  125  Ga.  630,  54  S.  E.  720,  5  Am.  '^  Evansville  &c.  R.  Co.  v.  Marsh,  57 

&  Eng.  Ann.  Cas.  73 ;  Potts  v.  New  Ind.  505 ;  Knight  v.  Providence  &c.  R. 

York  &c.   R.  Co.,   131   Mass.  455,  41  Co.,  13  R.  I.  572,  43  Am.  Rep.  46,  9 

Am.  Rep.  247 ;  Crossan  v.  New  York  Am.    &'   Eng.    R.    Cas.    90 ;    Harp    v, 

&c.  R.  Co.,  149  Mass.   196,  21   N.  E.  Grand   Era,    1   Woods    (U.   S.)    184, 

367,  3  L.  R.  A.  766  and  note,  14  Am.  Fed.  Cas.  No.  6084. 

St.  408 ;  Wells  V.  Thomas,  27  Mo.  17,  "^  Elliott   R.   R.    (2d   ed.),    §    1449 

72  Am,  Dec.  228  and  note;   Gulf  C.  Alabama  G.  S.  R.  Co.  v.  Thomas,  89 

&   S.    F.    R.    Co.   V.   Duyer,   75   Tex.  Ala.  294,  7  So.  762,  18  Am.  St.  119 

572,   12  S.  W.   1001,  7  L.  R.  A.  478,  Irish  v.  Milwaukee  &  St.  P.  R.  Co, 

16  Am.  St.  926.  19  Minn.  376,  (Gil  323)   18  Am.  Rep 

'"  St.   Louis,   I.   M    &   S.   R.   Co.  V.  340 ;  Wehmann  v.  Minneapolis  St.  P 

Lear,  54  Ark.  399,  15  S.  W.  1030,  55  &  S,   S.  M.  R.   Co.,  58  Minn.  22,  59 

Am.  &  Eng.  R.  Cas.  414;  Georgia  R.  N.  W.  546. 

&  Banking  Co.  v.  Murrah,  85  Ga.  343,  "^  Buston    v.    Pennsylvania    R.    Co., 

11  S    E,  779;  Mt.  Pleasant  Mfg.  Co.  119  Fed.  808,  56  C.  C.  A.  320;  Fisher 

V    Cape  Fear  &c,  R.  Co.,  106  N.  Car.  v.  Boston  &  M.  R.  Co.,  99  Maine  338, 

207,   10  S.  E.   1046,  42  Am.  &  Eng.  59  Atl,  532,  68  L.  R.  A.  390,  105  Am. 

R    Cas.  498.  St.  283;   Colbath  v.  Bangor  &  A.  R. 

=»  Denver  &  Rio  Grande  R.  Co.  v.  Co.,  105  Maine  379,  74  Atl.  918,  134 

Hill.  13  Colo.  35,  21  Pac.  914,  4  L.  R,  Am,  St,  569;  Andon  v.  Marquette,  H. 

A   376,  40  Am,  &  Eng.  R.  Cas,  145 ;  &  O.  R.  Co.,  55  Mich.  218,  21  N.  W. 

Robinson  v.  Baker,  5  Cush.  (Mass.)  321,  54  Am.  Rep.  367. 
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carrier,  must  at  least  make  a  tender  of  delivery,  and  be  in  readi- 
ness to  deliver  in  accordance  witii  his  tender.=^  It  is  not  enough, 
it  is  held,  that  the  second  carrier  is  simply  informed  of  the  goods, 
and,  it  seems,  that  he  will  refuse  to  accept  them,  but  actual  tender 
must  be  made.''  The  question  of  what  is  reasonable  diligence 
depends  upon  the  circumstances.^*  The  consignor  of  goods 
shipped  by  a  route  requiring  transportation  over  two  connecting 
lines  may  decline  to  ship  farther  when  the  goods  are  delivered  at 
the  connecting  point,  and,  upon  payment  of  the  first  carrier's 
charge,  may  demand  redelivery."  If  a  particular  carrier  has  been 
designated  to  whom  the  goods  must  be  delivered  as  succeeding 
carrier,  the  preceding  carrier  is  liable  as  for  conversion  if  he  fails 
to  deliver,  unless  the  second  carrier  fails  to  accept,''*  and  if  he 
delivers  to  another  carrier  than  the  one  selected,  this  act  makes 
the  first  carrier  an  insurer  of  the  safe  arrival  of  the  goods  at 
their  destination.^'  If  there  is  only  one  connecting  carrier, 
the  presumption  is  that  the  goods  are  to  be  delivered  to  him; 
if  there  are  more  than  one,  and  no  one  has  been  specified, 
the  goods  should  be  delivered  to  be  forwarded  in  the  usual 
way.^"  If  the  selected  carrier  cannot  take  the  goods,  in  the 
case  of  perishable  goods,  the  first  carrier  must  usually  send  them 
forward  by  the  best  means  possible.^^  But  if  it  is  possible  to  com- 
municate with  the  shipper  for  further  instructions,  such  is  the 
carrier's  duty.^^  It  is  the  first  carrier's  duty  to  transmit  to  the 
succeeding  carrier  the  instructions  as  to  the  destination  and  final 
disposition  and  delivery  of  the  goods  and  if  injury  results  to  the 

""  Grand    Rapids    &    I.    R.    Co.    v.  °°  Brown    v.    Pennsylvania    Co.,    63 
Diether,  10  Ind.  App.  206,  37  N.  E.  39,  Minn.  546,  65  N.  W.  961. 
1069,  53  Am.  St.  385 ;  Regan  v.  Grand  *=  Chicago.  I  &  L.  R.  Co.  v.  Wood- 
Trunk  R.  Co.,  61  N.  H.  579;  Whit-  ward,  164  Ind.  360,  72  N.  E.  558,  7i 
worth  V.  Erie  R.  Co.,  87  N.  Y.  413.  N.   E.   810;    Rawson   v.   Holland,   59 

="  Grand  Rapids  &  I.  R.  Co.  v.  Die-  N.  Y.  611,  17  Am.  Rep.  394;  Texas 

ther,   10  Ind.  App.  206,  37  N.  E.  39,  &  P.  R.  Co.  v.  Callender,   183  U.  S. 

1069,  S3  Am.  St.  385.  632,  46  L.  ed.  362,  22  Sup.  Ct.  257. 

■"  Rock  Island  &  Peoria  R.  Co.  v.  "^  Regan  v.  Grank  Trunk  R.  Co.,  61 

Potter,  36  111.  App.  590.  N.  H.  579 

"^Wente  v.  Chicago  &c.  R.  Co.,  79  ==  Fisher  v,   Boston   &c.   R.   Co.,  99 

Nebr.  179,  115  N.  W.  859,  15  L.  R.  A.  Maine  338,  59  Atl.  532,  68  L.  R.  A. 

(N.  S.)  756  and  note.  390.  105  Am.  St.  283 ;  Proctor  v.  East- 

"*  Georgia  Pac.  R.  Co.  V.  Cole  &  Co.,  ern  R.   Co.,    105  Mass.   512;   Shea  v. 

68  Ga.  623 ;  Rawson  v.  Holland,  59  N.  Chicago,    R.    I.    &    P.    Railway,    66 

Y.  611,  17  Am.  Rep.  394.  Minn.  102,  68  N.  W.  608. 
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goods  from  his  failure  so  to  do,  he  is  liable.^^  When  the  goods 
have  been  dehvered  to  the  second  carrier,  habiHty  terminates  on 
the  part  of  tlie  first  unless  tlie  contract  is  for  through  carriage, 
or  other  circumstances  import  hability.^^  If  the  second  carrier 
refuses  to  carry,  and  the  preceding  carrier  has  used  due  diH- 
gence,  has  stored  the  goods  and  communicated  with  the  owner, 
his  hability  terminates.^''  As  long  as  the  first  carrier  allows  the 
goods  to  remain  upon  his  conveyances,  awaiting  the  succeeding 
carrier,  his  liability  is  that  of  a  common  carrier,  until,  by  some 
clear  and  unmistakable  act,  he  changes  his  office  from  carrier  to 
custodian.^"  Merely  unloading  the  goods  is  not  a  delivery  to  the 
succeeding  carrier.^'  Usage  may  control  the  manner  of  making 
a  delivery  to  the  succeeding  carrier."*  And  between  carriers, 
usage  or  custom  of  the  trade,  or  an  established  course  of  dealing 
may  give  rise  to  what  is  called  constructive  delivery,  with  no 
actual  transfer  of  possession,  but  the  shipper  may  look  to  the  one 
in  whose  actual  possession  they  were  at  the  time  of  the  loss,"" 
and  also  to  the  one  to  whom  they  have  been  constructively  deliv- 
ered.*" Property  which  has  been  stored  in  a  warehouse  by  one 
connecting  carrier  while  waiting  a  reasonable  time  for  another 
carrier  to  take  it  is  held  under  the  carrier's  liability,  the  goods 
being  considered  as  in  transportation,  or  awaiting  transporta- 

""  Colfax    Mountain    Fruit    Co.    v.  (Minn.)  323,  18  Am.  Rep.  340;  Texas 

Southern  Pac.  R.   Co.,   118  Cal.  648,  &c.  R.  Co.  v.  Reiss,  183  U.  S.  621,  46 

46  Pac.  668,  SO  Pac.  775,  40  L.  R.  A.  L.  ed.  358,  22  Sup.  Ct.  253 ;  Michigan 

78;    North   v.   Merchants'   &    Miners'  Cent.  R.  Co.  v.  Alineral  Springs  Co., 

Transp.  Co.,  146  Mass.  315,  IS  N.  E.  16  Wall.  (U.  S.)  318,  21  L.  ed.  297. 
779;   Richer  v.   Fargo,  11  App.  Div.        "'Gibson  v.  Culver,   17  Wend.    (N. 

(N.  Y.)  SSO,  78  N.  Y.  S.  1007.  Y.)  305;  Rawson  v.  Holland,  59  N.  Y. 

^  See  cases  cited  in  note  63   (last).  611,  17  Am.  Rep.  394;  Van  Santvoord 

""Fisher  v.   Boston  &c.   R.   Co.,  99  v.    St.    John,    6    Hill    (N.    Y.)    157; 

Maine  338,  59  Atl.  532,  68  L.  R.  A.  Texas  &c.  R.  Co.  v.  Hassell,  23  Tex. 

390,  105  Am.  St.  283 ;  Condon  v.  Mar-  Civ.  App.  681,  58  S.  W.  54. 
quette,  H.  &c.  R.   Co.,  55   Mich.  218,        ™  Louisville  &  N.  R.  Co.  v.  Farmers' 

21  N.  W.  321,  54  Am.  Rep.  367;  Le-  &  Drovers'  &c.  Firm,  107  Ky.  53,  53 

sinsky  v.  Great  Western  Despatch,  10  S.  W.  972;   Condon  v.  Marquette  R. 

Mo.  App.  134;  Regan  v.  Grand  Trunk  Co.,  55  Mich.  218,  21  N.  W.  321,  54 

R.  Co.,  61  N.  H.  579;  Whitworth  v.  Am.    Rep.    367;    McDonald    v.    The 

Erie  R.  Co.,  87  N.  Y.  413.  Western  R.  Corp.,  34  N.  Y.  497;  Con- 

"Bennitt  v.  Missouri  Pac.  R.  Co.,  key  v.  Milwaukee  &  St.  Paul  R.  Co., 

46  Mo.  App.  656.  31  Wis.  619. 

='  Gass  V.  New  York  &c.  R.  Co.,  99       «•    ^tna  Ins.  Co.  v.  Wheeler,  49  N. 

Mass.  220,  96  Am.  Dec.  742;  Irish  v.  Y.  616. 
Milwaukee  &  St.  Paul  R.  Co.,  19  Gil. 
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tion.**  Each  carrier  who  takes  goods,  whether  from  the  original 
shipper  or  from  the  preceding  carrier,  which  are  to  be  carried 
beyond  its  destination,  becomes  as  to  the  forwarding  of  the  goods 
the  owner's  agent.*^ 

"McDonald  v.  Western  R.  Corp.,  Chesapeake  &  Ohio  Co.,  47  W.  Va. 

34  N.  Y.  497;  Michigan  Cent.  R.  Co.  656,  35  S.  E.  908,  81  Am.  St.  816. 

V.  Mineral  Springs  Mfg.  Co.,  16  Wall.  "  See    cases    cited    under    note    16, 

(U.  S.)  318,  21  L.  ed.  297;  Lewis  v.  §  3284. 
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§  3290.  Carriers  of  live  stock  in  gen-     §  3296.  Liability  for  loss  or  delay. 

eral.  3297.  Special    contract    and    liraita- 

3291.  Duty  to  carry.  tion  of  liability. 

3292.  Place  of  reception.  3298.  Statutory  regulation. 

3293.  Carrier's  duty  as  to  accommo-  3299.  Termination    of    relation    and 

dations.  delivery. 

3294.  Loading  and  unloading.  33Q0.  Delivery  to  connecting  carrier. 

3295.  Care  of  the  stock  in  transit. 

§  3290.  Carriers  of  live  stock  in  general. — The  general 
rules  of  law  applicable  to  the  carrier  of  goods  are  likewise  appli- 
cable to  the  carrier  of  live  stock,  subject  to  certain  modifications 
on  account  of  the  peculiar  nature  of  the  freight.  As  a  rule,  live 
stock  is  carried  on  a  special  contract,  and  not  under  the  general 
duty  as  carrier.  The  endeavor  in  this  chapter  will  be  to  set  out  the 
particulars,  not  already  touched  upon,  in  which  the  carrier  of  live 
stock  differs  from  the  carrier  of  goods.  It  has  been  set  forth 
among  the  exceptions  to  the  common  carrier's  liability  im- 
phed  by  law  as  an  insurer  that  he  cannot  be  held  for  losses  re- 
sulting from  the  inherent  nature  and  propensities  of  animals. 
The  general  rule  held  in  practically  all  the  states  is  that  the  com- 
mon carrier  of  goods  who  carries  live  stock  is  as  to  the  latter 
also  a  common  carrier,  except  that  he  is  not  an  insurer  for  losses 
resulting  from  the  inherent  nature  and  propensities  of-animals.^ 

'Elliott   R.   R.    (2d    ed.),    §§    1545,  note  130  Am.  St.  432,  for  a  general 

1546;   Hutchinson   Carriers   (3d  ed.),  collection  of  authorities  on  liability  of 

§   339;    Summerlin  v.   Seaboard   Air-  a   carrier   for  loss  or   injury  to   live 

line  R.  Co.,  56  Fla.  687,  47  So.  557,  stock;  Clive  v.  Chicago,  B.  &  Q.  R. 

19  L.  R.  A.  (N.  S.)  191,  131  Am.  St.  Co..  11  Nebr.  166,  108  N.  W.  982,  124 

164;   Central  of  Ga.  R.  Co.  v.   Hall,  Am.  St.  837,  15  Am.  &  Eng.  Ann.  Cas. 

124  Ga.  .322,  52  S.  E.  697,  110  Am   St.  ,33  and  note;  John  Schroeder  Lumber 

170 ;  Kansas  Pac.  R.  Co.  v.  Nichols.  9  Co.  v.  Chicago  &  N.  W.  R.  Co.,  135 

Kans.  235,  12  Am   Rep.  494;  Stiles  v.  Wis.  575,  116  N.  W.  179,  128  Am.  St. 

Louisville  &c.  R.  Co,  129  Kv.  175,  110  1039. 
S.  W.  820,  130  Am.  St.  429,  and  see 
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In  Michigan  it  is  held  that  a  carrier  of  live  stock  is  not  a  com- 
mon carrier.^ 

§  3291.  Duty  to  carry. — All  carriers  who  hold  themselves 
out  as  carriers  of  live  stock  and  make  such  their  business  are 
ordinarily  under  a  duty  to  accept  such  stock  for  carriage  within 
reasonable  regulations,  and  an  action  will  lie  for  refusal  without 
good  excuse.^  The  carriage  of  live  stock  is  practically  confined 
to  railroads  on  land  and  to  steamboats  and  large  sea-going  vessels 
on  water.  There  may  be  good  reasons  for  refusal  to  carry  live 
stock.  Among  them  are  the  following:  a  railroad  may  refuse 
to  take  cattle  to  be  transported  into  a  county  in  which  a  license 
is  required  by  law  as  a  prerequisite,  and  the  owner  has  not  pro- 
cured such  license,*  and  may  be  justified  in  refusing  to  carry 
cattle  so  diseased  as  to  injure  others,  or  cattle  the  transportation 
of  which  is  forbidden  by  a  valid  and  constitutional  statute," 
though  it  is  held  no  defense  that  transportation  is  forbidden  by 
an  unconstitutional  statute." 

§  3292.  Place  of  reception. — The  carrier  must  make  such 
provision  at  the  place  of  loading  as  will  enable  it  to  properly  re- 
ceive and  load  the  stock,'  that  is,  he  must  furnish  pens  sufficient 
in  number  and  size  to  care  for  the  ordinary  volume  of  such  busi- 
ness or  such  volume  as  is  reasonably  to  be  anticipated  f  and  these 
pens  should  be  safe  and  in  a  sanitary 'condition.®  So  a  pen  has 
been  held  unsafe  for  hogs  which  was  built  on  a  south  slope,  with 
no  shade,  shelter,  or  water,  and  an  embankment  on  one  side 

Heller  v.  Chicago  &c.  R.  Co.,  109  343  and  note;   Hannibal  &c.  R.   Co. 

Mich    53,  66  N.  W.  667,  63  Am.  St.  v.  Husen,  95  U.  S.  465,  24  L.  ed.  527. 
541  and  note.  °  Chicago  &  Alton  R.  Co.  v.  Erick- 

'  Ballentine   v.    North   Missouri    R.  son,  91  111.  613,  33  Am.  Rep.  70. 
Co.,   40   Mo.  491,  93  Am.   Dec.  315;        'Covington     Stock- Yards     Co.     v. 

Missouri    Pac.   R.    Co.   v.   Fagan,   72  Keith,   139  U.   S.   128,  35   L.   ed.  73; 

Tex.  127,  9  S.  W.  749,  2  L.  R.  A.  75,  11  Sup.  Ct.  461 ;  note,  130  Am.  St.  448. 
13  Am.  St.  776 ;  see  note  63  Am.  St.        '  Casey  v.   St.   Louis   Southwestern 

549,   550   et  seq. ;   note  67  Am.   Dec.  R.  Co.,  37  Tex.  Civ.  App.  49,  83  S.  W. 

213.  20. 

'Williams  v.  Great  Western  R.  Co.,        °  St.  Louis  &  S.  F.  R.  Co.  v.  Beets, 

52  L.  T.  250,  49  J.  P.  439.  75  Kans.  295,  89  Pac.  683,  10  L.  R.  A. 

Furley  v.  Chicago  &c.  R.  Co.,  90  CN.  S.)  571  and  note;  Norfolk  &  W. 

Iowa  146,  57  N.  W.  719,  23  L.  R.  A.  R,  Co.  v.  Harman,  91  Va.  601,  22  S. 

73  ■  Grimes  v.  Eddy,  126  Mo.  168,  28  E.  490.  44  L.  R.  A.  289,  SO  Am.  St. 

S.  W.  756,  26  L.  R.  A.  638,  and  note,  855.  These  pens  should  be  reasonably 

47  Am.  St.  653.  61  Am.  &  Eng.  R.  Cas.  safe  for  caretakers  of  the  stock.  At- 

33 — Contracts,  Vol.  4 
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which  cut  off  the  breeze/"  and  where  hogs  were  killed  by  lime 
wash,  though  left  in  the  pens  for  disinfecting  purposes  by  official 
order,  the  carrier  was  liable." 

§3293.  Carrier's  duty  as  to  accommodations. — The  car- 
rier must  furnish  cars  reasonably  safe  and  suitable  for  the  trans- 
portation of  stock  of  the  kind  which  it  undertakes  to  carry,^" 
some  authorities  holding  him  liable  to  furnish  cars  absolutely 
safe.^^  At  least,  the  quarters  furnished  must  be  strong  enough 
to  transport  animals  of  ordinary  unruliness,  but  not  those  of  ex- 
traordinary viciousness  of  their  kind,  unless  there  is  knowledge 
of  such  fact.^*  A  sufficient  amount  of  room  for  the  number  of 
animals  should  be  given/^  and  where  cattle  are  carried  in  a  ves- 
sel, it  is  implied  in  the  contract  that  there  shall  be  sufficient  ven- 
tilation in  the  compartments  allotted  them.^'  The  carrier  is  liable 
for  injuries  caused  by  defective  cars,  stock  pens,  or  appliances.^' 

§  3294.  Loading  and  unloading. — What  has  been  said  in 
reference  to  the  providing  of  proper  pens  for  loading  applies 
equally  to  the  same  facilities  for  unloading.^^  The  duty  to  load 
and  unload  is  primarily  that  of  the  carrier,  but  may  become  that 
of  the  shipper  by  special  contract.^"  Where  the  shipper  has  as- 
sumed the  duty,  the  carrier  must  furnish  him  proper  facilities 
and  opportunities  to  load  and  unload.^"    If  the  carrier  loads  and 

chison,  T.  &  S.  F.  R.  Co.  v.  Allen,  75  588,  18  S.  E.  88;  Wilson  v.  Hamilton, 

Kans,   190,  88  Pac.  966,  10  L.  R.  A  4  Ohio  St.  722. 

(N.  S.)  576n.  "=  Kinnick  v.  Chicago  &c.  R.  Co.,  69 

"Lackland  v.   Chicago  &c.  R.   Co.,  Iowa  665,  29  N.  W,  772. 

101  Mo.  App.  420,  74  S.  W.  505.  "The  Alvah,  11  Fed.  315,  23  C.  C. 

"Shaw  V.  Great  Southern  R.  Co.,  8  A.  181. 

L.  R.  Ir.  10.  "Elliott   R.   R.    (2d   ed.),    §    1551; 

"Betts  V.   Chicago,   R.  I.   &  P.  R.  Chesapeake   &   O.   R.   Co.   v.   Amer- 

Co.,  92  Iowa  343,  60  N.  W.  623,  26  L.  ican   Exch.  Bank,  92  Va.  495,  23   S. 

R.  A.  248,  54  Am.  St.  558;  Morrison  V.  E.  935,  44  L.   R.  A.  449.    See  cases 

Philips  &c.  Construction  Co.,  44  Wis.'  cited  ante,  notes  9,  12,  13,  14.    Note 

405,  28  Am.  Rep  599;  John  Schroeder  130  Am.  St.  446. 

Lumber  Co.  v.  Chicago  &  N.  W.  R.  "  See  authorities  cited  in  precedmg 

Co.,  135  Wis.  SIS,  116  N.  W.  179,  128  sections. 

Am.  St.  1039.  "  Southern  &c.  R.  Co.  v.  Henlein,  52 

"' Smith  V.  New  Haven  &c.  R.  Co.,  Ala.  606,   23   Am.   Rep.   578;    Squire 

12  Allen   (Mass.)   531,  90  Am.  Dec.  v.   New  York  &c.  R.   Co.,  98  Mass. 

166.  239,  93  Am,  Dec.   162;   Shureman  v. 

"Betts  V.   Chicago,  R.  I.  &  P.   R.  Chicago,   Burlington   &c.   R.    Co.,   88 

Co.,  92  Iowa  343,  60  N.  W.  623,  26  L.  Mo.  App.  183. 

R.  A.  248,  54  Am.  St.  558;   Selby  v.  ""Abrams  v.  Milwaukee  &c.  R.  Co., 

Wilmington  &  W.  R.  Co.,  113  N.  Car.  87  Wis.  485,  58  N.  W.  780,  41  Am. 
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unloads,  he  is  liable  for  negligence,''^  and  if  either  shipper  or  car- 
rier assumes  to  load  or  unload  when  such  is  the  duty  of  the  other, 
he  cannot  hold  the  other  for  the  result  of  his  negligence  in  so 
doing.^^ 

§  3295.  Care  of  the  stock  in  transit. — Where  the  shipper 
selects  cars  with  knowledge  of  a  defect,  the  general  rule  is  that 
the  carrier  is  not  liable  for  injuries  caused  thereby,^'  especially 
where  such  is  provided  in  the  contract,^*  but  there  are  many  cases 
to  the  contrary.^^  The  carrier  must  give  the  stock  air,  water, 
food  as  required,  and  rest  if  necessary,  and  provide  suitable  places 
for  feeding  and  watering.^"  The  carrier  is  liable  for  injury 
caused  by  his  negligence  in  regard  to  the  care  of  the  stock.^' 
Where  hogs  in  transportation  are  crowded,  and  in  danger  of 
becoming  overheated,  it  is  the  duty  of  the  carrier  to  throw  water 


St.  55 ;  Norfolk  &c.  R.  Co.  v.  Suther- 
land, 89  Va.  703,  17  S.  E.  127;  Rey- 
nolds V.  Great  Northern  R.  Co.,  40 
Wash.  163,  82  Pac.  161,  111  Am.  St. 
883.  But  where  the  shipper  has  agreed 
to  load  and  unload,  the  carrier  must 
show  that  injury  in  unloading  was  not 
caused  by  its  negligence.  Gilliland  v. 
Southern  R.  Co.,  85  S.  Car.  26,  67  S. 
E.  20,  137  Am.  St.  861. 

"  Mexican  Nat.  R.  Co.  v.  Savage 
(Tex.  Civ.  App.),  41  S.  W.  663. 

'^  Burgher  v.  Chicago,  R.  I.  &c.  R. 
Co.,  105  Iowa  335,  75  N.  W.  192 ;  Nor- 
mile  V.  Oregon  Nav.  Co.,  41  Ore.  177, 
69  Pac.  928;  San  Antonio  &  A.  P. 
R.  Co.  v.  Dolan  (Tex.  Civ.  App.),  85 
S.  W.  302. 

^As  where  the  shipper  of  horses 
selects,  an  inadequately  ventilated  car, 
with  knowledge.  John  Schroeder 
Lumber  Co.  v.  Chicago  &c.  R.  Co.,  135 
Wis.  575,  116  N.  W.  179,  128  Am. 
St.  1039.  See  also,  Coupland  v.  Hous- 
atonic  &c.  R.  Co.,  61  Conn.  531,  23 
Atl.  870,  IS  L.  R.  A.  534;  Harris  v. 
Northern  Ind.  R,  Co.,  20  N.  Y.  232. 
' '  "  Squire  v.  New  York  Cent.  R.  Co., 
98  Mass.  239,  93  Am.  Dec.  162; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Hol- 
land, 68  Miss.  351,  8  So.  516;  Wilson 
V.  New  York  Central  R.  Co.,  27  Hun 
(N.  Y.)  149. 

'^  Western  R.  Co.  v.  Harwell,  91 
Ala.  340,  8  So.  649;  Rhodes  v.  Louis- 


ville &c.  R.  Co.,  9  Bush  (ICy.)  688; 
Welsh  v.  Pittsburg,  Ft.  W.  &  C.  R. 
Co.,  10  Ohio  St.  65,  75  Am.  Dec.  490; 
Ogdensburg  &  Lake  Champlain  R. 
Co.  v.  Pratt,  22  Wall.  (U.  S.)  123, 
22  L.  ed.  827.  The  stipulation  in  the 
shipping  contract  that  the  shipper  ac- 
cepts the  cars  and  acknowledges  them 
sufficient  and  suitable  in  every  respect 
does  not  relieve  the  carrier  from  neg- 
ligence in  supplying  unsuitable  cars. 
Nevins  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.,  124  Wis.  313,  102  N.  W.  489,  109 
Am.  St.  935. 

^  Illinois  Cent.  R.  Co.  v.  Adams,  42 
111.  474,  92  Am.  Dec.  85 ;  Chicago,  B. 
&  Q.  R.  Co.  v.  Williams, -61  Nebr.  608, 
85  N.  W.  832.  55  L.  R.  A.  289 ;  Stiles 
v.  Louisville  &  N.  R.  Co.,  129  Ky.  175, 
110  S.  W.  820,  18  L.  R.  A.  (N.  S.) 
86n,  130  Am.  St.  429n ;  Gulf  C.  &  S. 
F.  R.  Co.  V.  Wilhelm,  4  Willson  Civ. 
Cas.  (Tex.  Civ.  App.),  §  485,  16  S. 
W.  109 ;  Bosley  v.  Baltimore  &  O.  R. 
Co.,  54  W.  Va.  563,  46  S.  E.  613,  619, 
66  L.  R.  A.  871;  note  130  Am.  St. 
452.  The  carrier  is  liable  for  loss 
caused  by  his  failure  to  unload  hogs 
and  give  them  rest  and  time  to  cool 
off,  when  necessary.  St.  Louis  S.  W. 
R.  Co.  V.  Mitchell  (Ark.),  142  S.  W. 
168,  37  L.  R.  A.  (N.  S.)  547. 

^Elliott  R.  R.  (2d  ed.),  §  1548; 
Indianapolis  P.  &  C.  R.  Co.  v.  Allen, 
31  Ind.  394;  Moulton  v.  St.  Paul  &c. 
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over  them  in  order  to  prevent  it.^^  Where  animals  pile  up,  and 
might  smother  those  underneath,  the  carrier  is  under  a  duty  to 
give  suitable  attention  to  prevent  this,  either  by  unloading,  or 
otherwise,  and  even  if  the  shipper  has  overcrovi^ded  the  cars,  if 
the  carrier  has  accepted  the  animals  with  knowledge  of  such  fact, 
he  must  take  care  to  prevent  smothering  and  suffocation  because 
of  such  condition.^'  But  where  the  shipper  overcrowded  crates 
of  fowls,  and  the  cars  were  in  proper  condition,  it  was  held  that 
the  loss  by  suffocation  was  caused  by  the  negligence  of  the  shipper 
in  packing.^"  Where  a  hog  was  killed  by  being  placed  in  a  steam- 
heated  car,  and  the  carrier  could  by  ordinary  diligence  have  fore- 
seen such  result,  he  was  held  liable  f^  likewise  where  bedding  was 
set  fire  negligently  and  the  stock  injured/^  If  the  carrier  has  made 
provisions  to  protect  the  stock,  sufficient  under  ordinary  condi- 
tions, he  is  not  liable  for  loss  caused  by  unusual  climatic  condi- 
tions, as  where  animals  contract  pneumonia  from  an  unusual  drop 
in  temperature,^"  and  need  use  only  ordinary  care  to  protect  them 
from  freezing,"*  but  is  liable  where  he  negligently  allows  animals 
to  perish  from  cold."^  The  carrier  is  liable  if  he  knowingly  ex- 
poses the  animals  to  disease  in  the  course  of  transportation,  as,  for 
instance,  where  hogs  shipped  to  a  stock  show  contracted  cholera 
while  being  transported  over  a  railroad,  where  there  was  no  ne- 
cessity for  exposing  them  to  infection,""*  or  if  he  unloads  them  in 

R.  Co.,  31  Minn.  85,  16  N.  W.  497,  47  carrier    accepted    a   crate    containing 

Am.  Rep.  781 ;  see  cases  cited  in  notes  dogs  insecurely  crated,  it  was  liable 

following.  for  the  loss  of  one  therefrom.     At- 

"*  Illinois  Cent.  R.  Co.  v.  Adams,  42  lantic  Coast  &c.  R.   Co.  v.  Rice,   169 

111.  474,  92  Am.  Dec.  85 ;  Toledo,  N.  Ala.  265,  52  So.  918,  Ann.  Cas.  1912B. 

&  W.  R.  Co.  V.  Thompson,  71  111.  434;  389. 

Wallace  v.   Lake   Shore  &c.   R.   Co.,  "  United  States  Exp.  Co.  v.  Burke, 
133   Mich.  633,  95   N.   W.  750.    This  94    111.    App.    29;    Burke    v.    United 
is  not  the  duty  of  the  shipper  who  ac-  States  Exp.  Co.,  87  111.  App.  505. 
companies   the   stock  to   feed,   water,  "'  Powell  v.  Pennsylvania  R.  Co.,  32 
and  care  for  them,  but  of  the  carrier  Pa.  St.  414,  75  Am.  Dec.  564. 
alone.    The  shipper's  duty  is  performed  "  Louisville   &   N.   R.   Co.  v.  War- 
when  he  tells  the  carrier's  agents  the  field,  30   Ky.   L.   352,  98  S.  W.  313; 
hogs  need  sprinkling,  and  the  carrier  Cohn  v.^  Piatt,  48  Misc.   (N.  Y.)  378, 
cannot  contract  against  negUgence  in  95  N.  Y.   S.  534. 
performing  this   duty.    Peck  v.   Chi-  '*  Colsch  v.  Chicago,  M.  &  St.  P.  R. 
caeo,  Great  Western'R.  Co.,  138  Iowa  Co.,  149  Iowa  176,  127  N.  W.  198  34 
187,  lis  N.  W.  1113,  16  L.  R.  A.  (N.  L.    R.    A.    (N.    S.)    1013,   Ann.    Cas. 
S.>  8S3n.  128  Am.  St.  185.  1912C.  915   and  note, 

^  Kinnick  v.  Chicago  &c.  R.  Co.,  69  '"  Feinberg  v.  Delaware  &c.  R.  Co., 

Town  665,  29  N.  W.  772.  52  N.  J.  L.  451,  20  Atl.  33. 

'"Cnhn   V.  Piatt,  48  Misc.    (N.  Y.~)  =»  Council  v.   St.  Louis  &   S.  F.  R. 

378,  95  N.  Y.  S.  534.    But  where  a  Co.,  123  Mo.  App.  432,  100  S.  W.  57. 
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cattle  pens  where  they  contract  Texas  fever,"  or  infects  them 
from  cars^*  or  from  his  yards. ^°  If  the  carrier  knows  that  ani- 
mals are  pregnant,  or  sick,  or  from  facts  in  his  possession  a  rea- 
sonable man  would  so  conclude,  he  must  give  to  such  animals  the 
treatment  which  their  condition  demands.*"  If  he  does  not  know 
the  condition,  he  is  liable  for  no  more  than  ordinary  care."  It 
was  held  that  a  carrier  must  set  aside  a  car  of  frightened  ani- 
mals, if  within  reason,  where  the  owners  make  the  request,  and 
the  agents  of  the  carrier  know  that  the  animals  are  in  danger  of 
being  killed  or  hurt  by  being  carried  farther.*^  The  carrier  may 
so  make  up  the  train  that  he  is  liable  for  negligence  in  transport- 
ing live  stock,  as  where  a  log  on  a  flat  car  projected  over,  came 
in  contact  with  a  car  in  which  horses  were,  and  caused  damage.*^ 
It  is  the  carrier's  duty  to  provide  suitable  places»for  feeding  and 
watering  the  animals  transported. 

§  3296.  Liability  for  loss  or  delay. — Summing  up,  the  car- 
rier is  liable  for  loss  caused  by  failure  to  observe  the  duties  above 
mentioned,  but  is  not  liable  for  loss  caused  by  inherent  nature  of 
the  animals,  or  by  the  fault  of  the  shipper,**  or  by  an  agency 
excepted  by  special  contract.*^     He  is  liable  for  loss  occasioned 

=^  Baltimore  &  O.  R.  Co.  v.  Dever,  A.    (N.   S.)   639  and  note  reviewing 

112   Md.  296,  75  Atl.  352,  21  Am.  &  authorities  as  to  care  to  be  taken  by 

Eng.  Ann.  Cas.  169.  carrier    in    case    of    loss    threatened 

^'Illinois    Cent.   R.    Co.    v.    Harris,  to  live  stock. 

184  111.  57,  56  N.  E.  316,  48  L.  R.  A.  "  Missouri    Pac.    R.    Co.   v.   Fagan 

175;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  (Tex.  Civ.  App.),  27  S.  W.  887. 

Henderson,  57  Ark.  402,  21  S.  W.  878.  "  Coupland      v.      Housatonic      R. 

"Dorr  Cattle  Co.  v.  Chicago  &c.  R.  Co.,  61  Conn.  531,  23  Atl.  870,  15  L. 

Co.,  128  Iowa  359,  103  N.  W.  1003.  R.  A.  534 ;  Johnson  v.  Alabama  &  V. 

"  McCune  v.  Burlington  &c.  R.  Co.,  R.  Co.,  69  Miss.  191,  11   So.  104,  30 

52  Iowa  600,  3  N.  W.  615 ;  Estill  v.  Am.  St.  534. 

New  York  &c.  R.   Co.,  41   Fed.  849,  "Galveston  H.  &  S.  A.  R.  Co.  v. 

mod.  147  U.  S.  591,  37  L.  ed.  292,  13  Herring  (Tex.  Civ.  App.),  36  S.  W. 

Sup.   Ct.   445.    But   a   railroad   com-  129. 

pany   which   has   taken   a   horse   for  "  Pratt  v.  Ogdensburg  &c.  R.  Co., 

transportation    on    a    regular    freight  102   Mass.    557;    Evans   v.    Fitchburg 

schedule  is  not  liable  for  its  loss  be-  R.   Co.,   Ill   Mass.   142,   IS  Am.  Rep. 

cause    it    refuses    to    attach    the   car  19;    Hutchinson  v.  Chicago,  St.  P.  M. 

to    a    passenger    train    or    otherwise  &  O.  R.  Co.,  37  Minn.  524,  35  N.  W. 

hasten  the  shipment,  upon   receiving  433 ;  Newby  v.  Chicago  &c.  R.  Co.,  19 

notice  that   the   animal  is   ill,   where  Mo.  App.  391. 

the  train  carrying  it  is   substantially  "  See    succeeding   section.      A   pro- 

on    schedule    time,    and    there    is    no  vision  in  a  contract  for  transportation 

faster  freight  train  to  which  it  could  of  live  stock,  that  the  rules,   regula- 

be  attached.     Pine  v.  Chicago  &c.  R.  tions    and    conditions    prescribed    by 

Co.  (Iowa),  133  N.  W.  128,  39  L.  R.  the  shipper  shall  be  binding  on  the 
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by  defective  cars  and  appliances/'  and  for  loss  caused  by  the 
management  of  his  vehicle.  For  instance,  in  the  management  of 
a  train,  sudden  jerks  and  movements  of  the  cars  may  occur  which 
would  not  damage  ordinary  freight,  but  may  injure  animals  by 
throwing  them  against  each  other,  or  throwing  them  down.*^ 
He  is  also  liable  for  unreasonable  delay  in  beginning  the  transpor- 
tation.*' In  general,  the  liability  for  delay  in  transportation  is 
that  of  any  other  carrier  and  he  is  bound  to  carry  within  a  rea- 
sonable time,**  but,  in  the  case  of  delay  of  a  carrier  of  live  stock, 
the  nature  of  the  freight  requires  reasonable  and  suitable  atten- 
tion to  their  wants  and  safety.""  A  deviation  from  the  agreed 
route  or  departure  from  the  agreed  method  of  transportation 
renders  the  carrier  liable  as  an  insurer  and  deprives  him  of  the 
benefit  of  exemptions  contained  in  the  original  contract." 

§  3297.  Special  contract  and  limitation  of  liability. — Or- 
dinarily, stock  shipped  by  rail  is  carried  under  a  special  contract 
by  which  the  shipper  undertakes  the  loading  and  unloading  and 
the  care  of  the  stock  on  the  way.  Under  such  a  contract  the  car- 
rier is  not  liable  for  injuries  caused  by  a  failure  to  feed  and 
water,"^  but  is  under  a  duty  to  furnish  the  shipper  all  reasonable 
opportunities  to  care  for  his  stock,  in  the  way  of  feed,  water,  and 
whatever  else  may  be  necessary  for  their  proper  transportation." 

carrier,  and  that  the  signing  of  the  Am.  &  Eng.  R.  Cas.  537;    Philadel- 

contract  by  the  shipper  shall  be  con-  phia   &   Wilmington   R.   Co.   v.    Leh- 

clusive  evidence  of  his  agreement,  is  man,  56  Md.  209,  40  Am.  Rep.  415. 

invalid.     Houtz  v.  Union  Pac.  R.  Co.,  *"  St.   Louis,   I.   M.   &   S.   R.   Co.  v. 

33  Utah  175,  93  Pac.  439,  17  L.  R.  A.  Jones,  93  Ark.  537,  125  S.  W.  1025,  137 

(N.  S.)  628n.  Am.  St.  99;  St.  Louis  &  S.  F.  R.  Co.  v. 

"See   cases   cited   in  note   17.     As  Pearce,  82  Ark.  353,   101   S.  W.  760, 

where  a  car  was  not  reasonably  safe  118  Am.  St.  75.   See  note  130  Am.  St. 

for  the  transportation  of  horses  with-  455. 

out  proper  bedding,  the  carrier's  duty  "  Chicago,  B.  &  Q.  R.  Co.  v.  Slat- 
was  to  furnish  such  bedding.  Allen  tery,  76  Nebr.  721,  107  N.  W.  1045, 
V.  Chicago,  B.  &  Q.  R.  Co.,  82  Nebr.  124  Am.  St.  825. 

726,  118  N.  W.  655,  23  L.  R.  A.   (N.  "'McKahan  v.  American  Exp.  Co., 

S.)  278n.  209  Mass.  270,  95  N.  E.  785,  35  L.  R. 

"Chicago  &  N.  W.  R.  Co.  v.  Calu-  A.    (N.   S.)    1046n,  Ann.   Cas.   1912B. 

met    Stock   Farm,   96   111.    App.    337,  612  and  note. 

afifd.  194  111.  9,  61  N.  E.  1095,  88  Am.  °=  Elliott   R.   R.    r2d  ed.),   §   1553; 

St.  68;    Chicago   &  Alton   R.    Co.  v.  Central  R.  Co.  v.  Bryant,  73  Ga.  722; 

Grimes,  71  111.  App.  397;    Bartelt  v.  Lewis  v.  Pennsvlvania  R.  Co.,  70  N. 

Oregon  R.  &  Nav.  Co.,  57  Wash.  16,  J.  L.  132,  56  Atl.  129,  1  Am.  &  Eng. 

106  Pac.  487,  135  Am.  St.  959.  Ann.  Cas.  156  and  note ;  56  Atl.  129, 

**  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  affd.  71  N.  J.  L.  339,  .59  Atl.  1117. 

Case,  122  Ind.  310,  23  N.  E.  797,  42  '"Wabash,   St.  L.  &  P.  R.  Co.  v. 
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Nor  is  the  carrier  relieved  from  responsibility  if  the  shipper  who 
has  expressly  agreed  to  accompany  the  stock  as  caretaker  fails  to 
do  so,  and  the  company,  with  knowledge  of  his  failure,  proceeds 
under  the  contract."  Where  the  care  of  the  stock  is  in  the  hands 
of  the  owner,  or  a  caretaker  appointed  as  his  agent  for  the  pur- 
pose, however,  the  burden  of  proof  is  upon  him  to  show  that  any 
injury  thereto  was  caused  by  negligence  of  the  carrier,  and  not 
by  his  own."  The  carrier  of  live  stock  needs  no  contract  exemp- 
tion from  losses  occasioned  by  the  peculiar  nature  of  animals,"' 
and  cannot  by  contract  exempt  himself  from  the  consequences  of 
his  own  negligence."  The  general  rules  applying  to  the  limitation 
of  liability  by  contract  in  the  carriage  of  goods  apply  equally  to 
the  carriage  of  live  animals,"^  and  in  their  discussion  we  con- 
sidered many  cases  where  live  stock  was  transported. 

§  3298.  Statutory  regulation. — In  some  states,  statutes 
provide  that  stock  carried  by  railroads  shall  not  be  confined  for 
a  longer  time  than  a  certain  one  designated,  without  unloading 
for  water^*  and  feed.  There  is  a  similar  act  of  Congress  in  rela- 
tion to  the  transportation  of  stock  between  states,  that  no  rail- 
road company  whose  road  forms  any  part  of  a  line  of  road  over 
which  cattle,  sheep,  swine  or  other  animals  are  conveyed  from 
one  state  to  another  shall  confine  such  stock  in  cars  for  more 
than  twenty-eight  consecutive  hours,  without  unloading  them  for 
rest,  water,  and  feeding,  unless  they  are  carried  in  cars  in  which 
they  have  proper  food,  water,  and  space  and  opportunity  to  rest, 

Pratt,  15  111.  App.  177;  Clarke  v.  W.  198,  34  L.  R.  A.  (N.  S.)  1013,  Ann. 
Rochester  &c.  R.  Co.,  14  N.  Y.  570,  67  Cas.  1912C.  915,  quoting  from  4  El- 
Am.  Dec.  205 ;  Taylor,  B.  &  H.  R.  Co.  liott  R.  R.,  §  1549. 
V.  Montgomery,  4  Tex.  App.  (Civil  "*  Lewis  v.  Pennsylvania  R.  Co.,  70 
Cas.)  401,  16  S.  W.  178;  Abraras  v.  N.  J.  L.  132,  56  Atl.  129,  affd.  71  N.  J. 
Milwaukee,  L.  S.  &  W.  R.  Co.,  87  L.  339,  59  Atl.  1117.  See  cases  cited 
Wis.  485,  58  N.  W.  780,  41  Am.  St.  55,  in  note  1,  ante. 
61  Am.  &  Eng.  R.  Cas.  313.  "'  Atlantic    Coast    Line    R.    Co.    v. 

"Chicago,  B.  &  Q.  R.  Co.  v.  Slat-  Dexter,  SO  Fla.   180,  39  So.  634,   111 

tery,  76  Nebr.  721,   107  N.  W.  1045,  Am.   St.  116;    Bartelt  v.  Oregon  &c. 

124  Am  St  825  Nav.  Co.,  57  Wash.  16,  106  Pac.  487, 

''  Cleve  v.   Chicago  &c.  R.  Co.,  77  135  Am.  St.  959. 

Nebr.  166,  108  N.  W.  982,  124  Am.  St.  "'  See  §§  3205-3226.  See  also,  Louis- 

837,  15  Am.  &  Eng.  Ann.  Cas.  33  and  ville    &c.    R.    Co.    v.    Tharper    (Ga. 

note;    Bartelt    v.    Oregon    &c.    Nav.  App),  75  S.  E.  677. 

Co.,  57  Wash.   16,   106  Pac.  487,   135  """Transportation   of   Live   Stock," 

Am.  St.  959.    See  also,  Colsch  v,  Chi-  19  Cent.  L.  J.  161,  168;   note  44  L.  R. 

cago  &c.  R.  Co.,  149  Iowa  176,  127  N.  A.  449. 
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unless  prevented  by  storm  or  some  accident  occurs,  and  that 
animals  so  unloaded  shall  be  properly  fed  and  watered  by 
the  owner  or  custodian,  or,  in  case  he  fails  so  to  do,  by  the  rail- 
road company,  which  will  thereby  acquire  a  lien,  for  the  food, 
care,  and  custody  furnished,  and  shall  not  be  liable  for  any  de- 
tention of  them.  A  penalty  is  imposed,  recoverable  in  a  civil  ac- 
tion by  the  United  States.""  It  has  been  held  that  this  statute  is 
constitutional  as  a  regulation  of  interstate  commerce,"^  that  it 
does  not  apply  to  shipments  from  one  point  to  another  in  the 
same  state,°^  that  the  confinement  of  the  whole  shipment  of  ani- 
mals without  unloading  in  violation  of  the  statute  is  a  single 
offense,  and  not  separate  offenses  for  each  animal  carried,"^  and 
that  an  accident  caused  by  the  carrier's  negligence  is  not  an  ex- 
cuse for  failure  to  comply  with  the  statute."*  This  statute  does 
not  change  or  abrogate  in  any  manner  the  carrier's  common-law 
liability,  and  does  not  authorize  him  to  hold  stock  twenty-eight 
hours  in  trains  if  such  would  be  negligence,"^  nor  prevent  him 
from  liability  for  negligence  in -their  care  if  delayed  by  storm."" 

§  3299.  Termination  of  relation  and  delivery. — A  carrier 
of  live  stock  must  deliver  the  cattle  to  the  party  designated  by 
the  terms  of  shipment,  or  to  his  order,  at  the  place  of  destination, 
and  where  he  delivers  them  to  one  not  entitled  to  receive  them, 
he  is  accountable."'     The  general  rules  as  to  the  place,  person, 

""U.    S.   Rev.   Stat,    §§   4386,   4387,  Exch.  Bank,  92  Va.  495,  23  S.  E.  935, 

4388,  4389.    For  full  review  of  cases  44  L.  R.  A.  449. 

construing  this  statute  see  Wabash  R.  "^  Nashville   C.   &   St.   L.  R.   Co.  v. 

Co.  V.  United  States,  178  Fed.  S,  101  Heggie,  86  Ga.  210,  12  S.  E.  363,  22 

C.  C.  A.  133,  21  Am.  &  Eng.  Ann.  Cas.  Am.  St.  453 ;    Missouri  Pac.  R.  Co.  v. 

819,  and  note.   By  amendment  of  June  Ivy,  79  Tex.  444,  15  S.  W.  692 ;    Ches- 

20,    1906,    the   time    was    changed    to  apeake    &    O.    R.    Co.    v     American 

thirty-six  hours  where  the  owner  or  Exch.  Bank,  92  Va.  495,  23  S.  E  935, 

custodian   so   requests   in   writing.  44  L.  R.  A.  449.    And  a  carrier  can- 

"  United    States   v.    Boston   &c.    R.  not  contract  that  the  shipper  will  un- 

Co.,  15  Fed.  209.  load   and  relieve  itself   from  liability 

"''United  States  v.   East  Tennessee  under  this  clause,  and  if  it  does  give 

&c.  R.  Co.,  13  Fed.  642,  9  Am.  &  Eng.  the  shipper  opportunity  to  unload,  it 

R.  Cas.  259.  is    negligence    per    se.      Reynolds    v. 

™  United    States  v.   Boston   &c.    R.  Great  Northern  R.  Co.,  40  Wash.  163, 

Co.,  15  Fed.  209.  82  Pac.  161,  111  Am,  St.  883. 

"Newport  News  &c.  Co.  v.  United  <■»  Chicago,  B.  &  Q.  R.  Co.  v.   Slat- 
States.  61  Fed.  488,  9  C.  C.  A.  579;  tery,  76  Nebr.  721,  107  N.  W.   1045, 
Nashville  &c.  R.  Co.  v.  Heggie,  86  Ga.  124  Am.  St.  825. 
210.   12   S.   E.   363,   22  Am.    St.   453;  "North    Pennsvlvania    R.    Co.    v. 
Chesapeake  &  O.  R.  Co.  v.  American  Commercial  Nat.  Bank,  123  U.  S.  727, 
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manner   and   time   of   delivery    applying   to   carriers    of   goods 
equally  apply  to  carriers  of  live  stock. 

§  3300.  Delivery  to  connecting  carrier. — Delivery  to  a  con- 
necting carrier  is  completed  by  carrying  to  the  terminus  on  the 
connecting  road  and  notifying  the  second  carrier  of  the  arrival 
or  when  the  second  carrier  has  in  fact  taken  control  of  the 
stock."^  The  first  carrier  is  held  liable  for  injuries  occasioned  by 
a  defective  or  unsuitable  car  after  delivery  to  the  connecting  car- 
rier,""  even  though  he  had  contracted  to  be  liable  only  for  loss 
occasioned  during  transportation  over  his  own  line'"  or  the  ship- 
per's agent  saw  them  put  in  an  unsuitable  car.'^  Liability  of  the 
first  carrier  ordinarily  ceases,  however,  upon  delivery  to  the  con- 
necting carrier,'^  unless  by  contract  he  has  assumed  the  through 
transportation  of  stock  to  a  point  beyond  his  terminus.''^  The 
first  carrier  may  be  negligent  if  he  transfers  to  a  connecting  car- 
rier without  giving  opportunity  for  feeding  and  watering  the 
stock,  though  requested  by  the  shipper  ;'*  likewise  he  is  liable  if  he 
forwards  them  over  a  different  route  from  that  selected  by  the 
shipper,"  nor  is  the  obligation  to  deliver  at  a  proper  place  and 
in  a  proper  manner,  conditioned  on  the  shipper  accompanying  the 
stock.'"  The  carrier  must  furnish  suitable  appliances  for  unload- 
ing," and  if  he  delivers  directly  to  a  stockyard,  and  not  at  its  sta- 
tion, he  may  make  a  separate  terminal  charge  for  delivery  at  the 
stockyards,'*  and  where  the  carrier  fails  in  his  duty  to  furnish 

31   L    ed.  287,  8  Sup.  Ct.  266.    See  "Ohio  &c.  R.  Co.  v.  McCarthy,  96 

note  to  Duntley  v.  Boston  &c.  R.  Co.,  U,  S.  258   24  L.  ed.  693. 

66  N.  H.  263,  20  Atl.  327,  9  L.  R   A.  "  Galveston,  H.  &  S    A.  R.  Co.  v. 

449,  451,  49  Am.  St.  610.  Irey  (Tex.  Civ.  App.),  23  S.  W.  321. 

"» Louisville,   St.  L.  &  T.  R.  Co.  v.  "Texas  &c.  R.   Co.  v.  Eastin,   100 

Bourne,  16  Ky.  L.  825,  29  S.  W.  975 ;  Tex.  556,  102  S.  W.  105.    And  if  the 

Texas    &    P.    R.    Co.    v.    Scoggin,    40  shipper  in  a  letter  to  the  carrier  di- 

(Tex.  Civ.  App.)  526,  90  S.  W.  521.  rects  delivery  to  one  connecting  car- 

™  Jones  V.  St.  Louis  &c.  R.  Co.,  115  rier,  the  agent  who  delivered  to  the 

Mo.  App.  232,  91  S.  W.  158;    Eckert  first  carrier  has  no  authority  to  direct 

V.   Pennsylvania  R,   Co.,  211    Pa.    St.  delivery  to  another,  and  the  carrier  is 

267,  60  Atl.  781,  107  Am.  St.  571.  liable  for  delivery  as  this  agent  di- 

™  Indianapolis,   B.  &  W.  R.   Co.  v.  rected.   Southern  R.  Co.  v.  Webb.  143 

Strain,  81  111.  504.  Ala.  304,  29  So.  262,  111  Am.  St.  45. 

"  Eckert    v     Pennsylvania    R.    Co.,  "  Southern  R.  Co.  v.  Webb,  143  Ala. 

211  Pa.  267,  60  Atl.  781,  107  Am.  St.  .304,  39  So.  262,  111  Am  St.  45. 

57J  "  Paramore  v.  Western  R.  Co ,  53 

"Cincinnati  &c.  R.  Co.  v.  Greening,  Ga.  383.                                ^         ,a^ 

30  Ky  L   1180,  100  S.  W.  825:   Nash-  "Texas  &c.  R.  Co.  v.  Gray   (Tex. 

ville  &c    R    Co    V.  Stone,   112  Tenn.  Civ.  App.),  99  S.  W.  1125. 
348  79  S.  W.  1031,  105  Am.  St.  955. 
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suitable  yards  and  facilities  for  the  delivery  of  stock  which  he 
contracts  to  carry,  he  may  be  compelled  to  deliver  through  the 
facilities  which  the  consignee  furnished/"  The  presumption  that 
the  cattle  were  injured  in  the  possession  of  the  last  carrier*"  does 
not  seem  to  hold  if  the  shipper  accompanied  the  cattle.*^  As  was 
said,  the  general  rules  applying  to  the  carrier  of  goods  are  equally 
applicable  to  the  carrier  of  live  stock,  and  this  chapter  has  suf- 
ficiently dealt  with  the  peculiarities  in  those  rules  caused  by  the 
nature  of  the  freight  where  the  contract  is  to  carry  live  animals. 

"  Covington    Stock    Yards    Co.    v.        ^  Walker  v.  Keenan,  73  Fed.  755,  19 

Keith,  139  U.  S.  128,  35  L.  ed.  73,  11  C.   C.   A.   668;   Post  v.   Southern  R. 

Sup.  Ct.  461.  Co.,  103  Tenn.  184,  52  S.  W.  301,  55 

""  Reynolds   v.    Great   Northern   R.  L.  R.  A.  481. 
Co.,  40  Wash.   163,  82  Pac.   161,  111 
Am.  St.  883. 
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Limitation  of  liability  by  con- 
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structions. 

Sleeping  and  parlor-car  com- 
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Sleeping-car  tickets. 
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Liability  for  baggage  of  pas- 
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§  3305.  Defined  and  distinguished. — A  carrier  of  passen- 
gers is  not  a  bailee,  as  is  a  carrier  of  goods.  The  carrier  of  goods 
has  the  unlimited  control  of  them,  and  it  is  considered  that  their 
safety  depends  upon  the  care  which  he  gives  to  them.  But  a  pas- 
senger is  a  person,  with  intelligence  and  the  power  of  locomotion, 
enabling  him  largely  to  care  for  himself,  and  is  not  entirely  un- 
der the  carrier's  control.  Therefore  while  the  carrier  of  goods 
is  held  to  be  an  insurer  of  their  safety,  the  common  carrier  of 
passengers  "is  not,  under  the  law,  an  insurer  of  their  safety, 
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nevertheless  the  law  requires  of  it  the  exercise  of  the  highest  de- 
gree of  care  consistent  with  the  mode  of  its  conveyance  and  the 
practical  prosecution  of  its  business  for  the  safety  and  protection 
of  its  passengers."^  The  carrier  of  goods  may  be  also  the  car- 
rier of  passengers,  and  may  carry  both  goods  and  passengers 
upon  the  same  conveyance.  In  relation  to  the  baggage  of  pas- 
sengers, the  carrier  of  passengers  is  the  carrier  of  goods.  In  the 
holding  out  as  carrying  persons  for  hire,  the  carrier  of  passen- 
gers is  similar  to  the  carrier  who  holds  himself  out  as  carrying 
goods  for  hire,  and  though  the  law  relating  to  the  carrier  of  pas- 
sengers is  not  a  part  of  the  law  of  bailments,  yet,  because  of  its 
similarity  to  the  law  of  carriers  of  goods,  it  is  usually  and  prop- 
erly considered  in  connection  with  the  law  of  bailments. 

§  3306.  Kinds  of  passenger  carriers. — Railroad  companies, 
because  of  the  nature  of  their  business,  hold  themselves  out  as 
public  carriers  of  passengers,  and  to  the  capacity  of  their  pas- 
senger trains  they  must  carry  all  suitable  persons  who  offer  them- 
selves in  conformity  with  the  company's  reasonable  rules."  In  gen- 
eral, they  are  not  obliged  to  carry  passengers  on  freight  trains,' 
unless  they  have  by  custom  held  themselves  out  as  public  carriers 
of  passengers  thereon,  or  special  trains,*  and,  ordinarily,  the  rail- 
road company  is  not  deemed  a  carrier  of  passengers  as  to  one  al- 
lowed to  ride  on  a  freight  train,^  a  log  train,"  a  work  train,  con- 
struction train,  hand  car,  locomotive  or  engine  cab.'    Where  one 

'Indiana  Union  Tr.   Co.  v.   Keiter,  'Atchison,   T,   &    S.    F.    R.    Co.   v. 

175  Ind.  268,  92  N.  E.  982;  Louisville  Headland,  18  Colo.  477,  33  Pac.   185, 

&c.  Tr.  Co.  V.  Korbe,  175  Ind.  450,  93  20  L.  R.  A.  822,  58  Am.  &  Eng.  R. 

N.  E.  5;  Millmore  v.  Boston  Electric  Cas.  4;   Illinois  Cent.  R.  Co.  v.  Nel- 

R.  Co.,  194  Mass.  323,  80  N.  E.  445,  son,  59  111.  110;  Powers  v.  Boston  & 

120  Am.  St.  558,  11  L.  R.  A.  (N.  S.)  M.  R.  Co.,  153  Mass.   188,  26  N.   E. 

14'0.     See  note  97  Am.  St.  527,  as  to  446.     See  note  5   Am.   &  Eng.   Ann. 

degree  of  care.    A  common  carrier  of  Cas.  43. 

passengers    is    held    to    utmost    prac-  *  McCarter    v.    Greenville    Tr.    Co., 

ticable  care.     Interurban  R.  &  T.  R.  72  S.  Car.  134,  51   S.  E.  545,  5  Am. 

Co.  V.   Hancock,  75   Ohio  St.  88,  78  &  Eng.  Ann.  Cas.  42  and  note. 

N.  E.  964,  116  Am.  St.  710.  °  See  cases  cited  in  note  3.     As  to 

°  Elliott  R.  R.  (2d  ed.),  §  1574;  one  riding  on  a  log  train,  see  John- 
Lake  Erie  &  W.  R.  Co.  v.  Acres,  108  son  v.  Louisiana  R.  &  Nav.  Co.,  129 
Ind.  548,  9  N.  E.  453,  28  Am.  &  Eng.  La.  332,  56  So.  301,  36  L.  R.  A.  (N. 
R.   Cas.    112;    Bennett  v.   Button.    10  S.)   887. 

N.  H.  481 ;  Mershon  v.  Hobensack.  22  °  See   Harvey  v.   Deep   River   Lo.e- 

N.  J.  L.  372,  afFd.  23   N.  J.  L.  580;  ging  Co.,  49  Ore.  583.  90  Pac.  501.  12 

Jencks  v.  Coleman.  2  Sumn.   (U.  S.)  L.  R.  A.   (N.   S.)    131n. 

221,  Fed.  Cas.  No.  7258.  'Elliott    R.    R.    (2d    ed.),    §    1578; 
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railroad  company  owns  the  roadbed  and  track,  and  another  is  op- 
erating cars  thereon,  the  operating  company  is  the  carrier  of  pas- 
sengers.^ The  receiver  or  trustee  operating  a  railroad  is  held  a 
carrier  of  passengers."  Other  common  carriers  of  passengers  are 
the  operators  of  street  railroads,^"  stagecoaches/^  steamboats,^^ 
sea-going  vessels,^^  omnibuses,"  ferries,^"  or  all  who  hold  them- 
selves out  as  carrying  the  public  for  hire  within  the  limitations 
of  their  business.  The  carrier  need  not  own  his  conveyance.^" 
It  has  been  held  that  the  owner  of  a  passenger  elevator  is  a 
common  carrier  of  passengers,^^  likewise  the  owner  of  a  sight- 
seeing automobile,^*  and  that  the  proprietor  of  a  scenic  railway 
operated  for  amusement  purposes  is  a  common  carrier  as  to  the 
degree  of  care  owed  to  his  passengers.^"  A  livery  stable  keeper 
merely  as  such  is  not  a  common  carrier.^" 


Menaugh  v.  Bedford  R.  Co.,  157  Ind. 
20,  60  N.  E.  694;  Hoar  v.  Maine 
Central  R.  Co.,  70  Maine  65,  35  Am. 
Rep.  299 ;  Giles  v.  Boston  &  A.  R.  Co., 
149  Mass.  204,  21  N.  E.  311,  14  Am. 
St.  411;  Stringer  v.  Missouri  Pac. 
R.  Co.,  96  Mo.  299,  9  S.  W.  905; 
Rathbone  v.  Oregon  R.  Co.,  40  Ore. 
225,  66  Pac.  909;  Burns  v.  Southern 
R.  Co.,  63  S.  Car,  46,  40  S.  E.  1018; 
International  &  G.  N.  R.  Co.  v.  Han- 
na  (Tex.  Civ.  App.),  58  S.  W.  548. 
See  Grimshaw  v.  Lake  Shore  &c.  R. 
Co.,  205  N.  Y.  371,  98  N.  E.  762,  40 
L.  R.  A.   (N.  S.)   563  and  note. 

*  Byrne  v.  Kansas  Citv  &c.  R.  Co., 
61  Fed.  605,  9  C.  C.  A.  666,  24  L.  R. 
A.  693;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Groves,  56  Kans.  601,  44  Pac.  628; 
Smith  V.  St.  Louis  &c.  R.  Co.,  85  Mo. 
418,   55  Am.   Rep.  380. 

"Lamphear  v.  Buckingham,  33 
Conn.  237;  Jones  v.  Pennsylvania  R. 
Co.,  19  D.  C.  178;  Klein  v.  Jewett, 
26  N.  J.  Eq.  474,  affd.  27  N.  J.  Eq. 
550;  Washington,  Alexander  & 
Georgetown  R.  Co.  v.  Brovj^n,  17 
Wall.    (U.   S.)   445,   21   L.   ed.  675. 

"Dean  v.  Chicago  General  R.  Co., 
64  III.  App.  165;  Pray  v.  Omaha  St. 
R.  Co.,  44  Nebr.  167,  62  N.  W.  447, 
48  Am.  St.  717;  Spellman  v.  Lincoln 
&c.  R.  Co.,  36  Nebr.  890,  55  N.  W. 
270,  20  L.  R.  A.  316,  38  Am.  St.  753. 


"  Bennett  v.  Button,  10  N.  H.  481. 

"Jencks  v.  Coleman,  2  Sumn.  (U. 
S  )  221 

'"Thomp.   Neg.,    §   6417. 

"  Parmelee  v.  McNulty,  19  111.  556. 

"  Spirey  v.  Farmer,  3  N.  Car.  519; 
Hopkins  v.  W.  Jersey  &c.  R.  Co.,  225 
Pa.  St.  193,  73  Atl.  1104,  17  Am.  & 
Eng.  Ann.  Cas.  371  and  note.  But 
persons  owning  an  island  in  a  river 
maintaining  on  it  places  of  amuse- 
ment, operating  thereto  a  ferry,  and 
carrying  excursions,  are  not  common 
carriers  of  passengers.  Meisner  v. 
Detroit,  B.  I.  &  W.  Ferry  Co.,  154 
Mich.  545,  118  N.  W.  14,  19  L.  R. 
A.   (N.  S.)  872,  129  Am.  St.  493. 

"  Counie  Glove  Co.  v.  Merchants' 
Dispatch  Co.,  130  Iowa  327,  106  N.  W. 
749,  4  L.  R.  A.  (N.  S.)  1060,  114  Am. 
St.  419. 

"Chicago  Exch.  Bldg.  Co.  v.  Nel- 
son, 197  111.  334,  64  N.  E.  369; 
Springer  v.  Ford,  88  111.  App.  529. 

"Hinds  V.  Steere,  209  Mass.  442, 
95  N.  E.  844,  35  L.  R.  A.  (N.  S.) 
658. 

"O'Callaghan  v.  Dellwood  Park 
Co.,  242  111.  336,  89  N.  E.  1005,  26  L. 
R.  A.  (N.  S.)  1054n,  134  Am.  St. 
331,   17  Am.  &  Eng.  Ann.   Cas.  407. 

'^  McGregor  v.  Gill,  114  Tenn.  521, 
86  S.  W.  318,  108  Am.  St.  919. 
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§  3307.  Who  must  be  carried. — The  carrier  of  passengers 
must  not  discriminate  without  good  cause  between  those  who 
apply  for  carriage,  and  must  carry  all  such  if  there  are  no  legal 
objections  and  proper  compensation  is  paid  or  tendered,  and  they 
are  able  to  take  care  of  themselves,^^  for  carriers  of  passengers 
are  common  carriers.  But  as  the  carrier  of  goods  only  carries 
such  goods  as  are  in  fit  condition  to  be  carried,  so  the  passenger 
carrier  may  exclude  those  who  are  not  proper  to  be  carried,  as 
those  afflicted  with  contagious  disease,^^  drunk, ^^  insane,^*  so  ill 
as  to  require  medical  attendance  upon  an  ocean  steamer,^^  those 
who  may  have  evil  designs  upon  the  carrier  or  its  passengers,  or 
whose  object  is  to  interfere  with  the  carrier's  business,^'  those  of 
bad  character  or  indecent  habits,^'  or  who  refuse  to  submit  to 
the  reasonable  regulations  of  the  carrier,^*  or  one  who  would  be 
exposed  to  personal  danger  from  the  populace  if  carried.^'' 
The  carrier  may  exclude  one  who  because  of  disability  may  be 
likely  to  need  more  than  ordinary  attention,^"  or  is  helpless,  as  a 
blind  man."  But  to  some  of  these  rules  there  are  exceptions  or 
qualifications.     A  blind  man  may  be  excluded  unless  the  carrier 


'^  Elliott  R.  R.  (2d  ed.),  §§  1574, 
1575,  1576;  Price  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.,  75  Ark.  479,  88  S.  W. 
575,  112  Am.  St.  79;  III.  Central  R. 
Co.  V.  Smith,  85  Miss.  349,  37  So. 
643,  70  L.  R.  A.  642,  107  Am.  St.  293 
and  note.  See  cases  cited  in  note  2 
and  in  notes  22  to  33. 

"^  Louisville  &  N.  R.  Co.  v,  Du 
Bose,  120  Ga.  339,  47  S.  E.  917;  Du 
Bose  V.  Louisville  &  N.  R.  R.  Co.,  121 
Ga.  308,  48  S.  E.  913;  Thurston  v. 
Union  Pac.  R.  Co.,  4  Dill.  (U.  S.) 
321,  Fed.  Cas.  No.  14019.  But  the 
carrier  is  liable  for  breach  of  an 
express  contract  to  carry  one  afflict- 
ed with  smallpox.  Jenkins  v.  Chesa- 
peake &c.  R,  Co.,  61  W.  Va.  597,  57 
S.  E.  48,  11  Am.  &  Eng.  Ann.  Cas. 
96;  Pullman  Car  Co.  v.  Krauss,  145 
Ala.  395,  40  So.  398,  4  L.  R.  A.  (N. 
S.)  103,  8  Am.  &  Eng.  Ann,  Cas.  218. 

^  Price  V.  St.  Louis,  L  M.  &  S.  R. 
Co.,  75  Ark.  479,  88  S.  W.  575,  112 
Am.  St.  79. 

"Meyer  v.  St.  Louis  R.  Co.,  54 
Fed.  116,  4  C.  C.  A.  221;  Owens  v. 
Macon   &c.   R.    Co.,    119  Ga.   230,   46 


S.  E.  87,  63  L.  R.  A.  946.  See  note 
26  L.  R.  A.   (N.  S.)   171. 

^  Connors  v.  Cunard  Steamship 
Co.,  204  Mass.  310,  90  N.  E.  601,  26 
L.  R.  A.  (N.  S.)  171n,  134  Am.  St. 
662,  17  Am.  &  Eng.  Ann,  Cas.   1051. 

'"  Thurston  v.  Union  Pac.  R.  Co.,  4 
Dill.  (U.  S.)  321;  The  D.  R.  Martin, 
11  Blatchf.    (U.   S.)   233. 

"Jencks  v.  Coleman,  2  Sumn.  (U. 
S.)  221,  Fed.  Cas.  No.  7258; 
Stephenson  v.  West  Seattle  &c.  Co., 
22  Wash.  84,  60  Pac.  51. 

^Elhott  R.  R.  (2d  ed.),  §  1576; 
Crawford  v.  Cincinnati,  H.  &  D.  R. 
Co.,  26  Ohio  St.  580;  Drake  v. 
Penna.  R.  Co.,  137  Pa.  St.  352,  20 
Atl.  994,  21  Am.  St.  883. 

=»  Pearson  v.  Duane,  4  Wall.  (U. 
S.)  60S,  18  L.  ed.  447. 

'"Croom  V.  Chicago,  M.  &  St.  P. 
R.  Co.,  52  Minn.  296,  53  N.  W.  1128, 
18  L.  R.  A.  602,  38  Am.  St.  557. 

'^Illinois  Central  R.  Co.  v.  Allen, 
121  Ky.  138,  89  S.  W.  ISO,  11  Am.  & 
Eng.  Ann.  Cas.  970;  Illinois  Central 
R.  Co.  V.  Smith,  85  Miss.  349,  37 
So.  643,  70  L.  R.  A,  642,  107  Am,  St. 
293n. 
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knows  that  he  is  competent  to  travel  alone.'^  The  carrier  may 
demand  that  the  insane  be  properly  attended  and  safely  re- 
strained, and  may  even  then  refuse  if  they  are  liable  to  become 
obnoxious  or  dangerous  to  other  persons.''^  Those  who  are  so 
intoxicated  as  to  be  dangerous,  or  annoying,  or  unable  to  care  for 
themselves  may  be  excluded.^* 

§  3308.    Creation  of  relation — Offer  to  become  passenger. 

— A  passenger  is  one,  not  an  employe  of  the  carrier  in  its  service, 
who  undertakes  with  the  carrier's  consent  to  travel  in  the  car- 
rier's conveyance.  The  relation  of  carrier  and  passenger  de- 
pends upon  the  existence  of  a  contract  of  carriage,  express  or 
implied,  between  the  carrier  and  the  passenger,^^  and  begins  when 
one  with  the  intention  of  becoming  a  passenger  puts  himself  in 
the  care  of  the  carrier,  or  directly  within  its  control.^"  It  is  not 
necessary  to  purchase  a  ticket  to  create  the  relation,  but  it  may 
be  sufficient  in  case  of  a  railroad  if  one  has  entered  a  place  pro- 
vided for  reception  of  passengers  at  a  time  when  it  is  open  for 
such  purpose,  with  the  intention  to  take  a  train. °'  The  general 
rule  is  that  every  one  who  is  on  the  public  conveyance  usually 
employed  for  the  carriage  of  passengers,  and  there  for  the  pur- 
pose of  carriage  with  the  consent,  express  or  implied,  of  the 

"Zachery  v.   Mobile  &  O.  R.   Co.,  St.   380;    O'Donnell   v.    Kansas    City 

74  Miss.  520,  21  So.  246,  36  L.  R.  A.  &c.   R.   Co.,    197   Mo.   110,  95   S.  W. 

546,  60  Am.  St.  529,  75  Miss.  746,  23  196,  114  Am.  St.  753. 

So.  434,  41  L.  R.  A.  385,  65  Am.  St.  '"Elliott    R.    R.    (2d   ed.)    §    1579. 

617.     See  cases   cited  in  note  31.  Alabama    City    G.    &.    A.    R.    Co.    v. 

==  Owens  V.  Macon  &c.  R,  Co.,  119  Bates,  149  Ala.  487,  43  So.  98. 

Ga.  230,  46  S.  E.  87,  63  L.  R.  A.  946;  ''Elliott   R.   R.    (2d   ed.),   §    1579; 

Louisville  &c.  R.  Co.  v.  Brewer,  147  Rogers   v.   Kennebec    Steamboat   Co., 

Ky    166    143  S.  W.  1014.  86  Maine  261,  26  Atl.  1069,  25  L.  R. 

"Price  V  St.  Louis,  I.  M.  &  S.  R.  A.  491,  3  Am.  Neg.  Cas.  590;  Smith 
Co.,  75  Ark.  479,  88  S.  W.  S7S,  112  v.  St.  Paul  &c.  R.  Co.,  32  Minn.  1, 
Am.  St.  79;  Pittsburgh,  C.  &  St.  18  N.  W.  827,  50  Am.  Rep.  SO.  One 
Louis  R.  W.  Co.  V.  Vandyne,  57  Ind.  who  is  attempting  to  board,  as  a  pas- 
576,  26  Am.  Rep.  68 ;  Story  v.  Nor-  senger,  a  train  of  one  of  several  rail- 
folk  &  S.  R.  Co.,  133  N.  Car.  59,  45  S.  road  companies^  usirig  common  tracks 
E.  349.  through   a   station   is   owed  the   care 

'"For   definition   of  passenger,   see  due  a  passenger  by  all  the  railroads 

Alabama    City    G.    &   A.    R.    Co.    v.  using  the  station,  it  is  held.  Chicago 

Bates,  149  Ala.  487,  43  So.  98 ;  Elliott  R.  I.  &  P.  R.  Co.  v.  Stepp,  164  Fed. 

R.  R.  (2d  ed.),  §  1579;  6  Words  and  785,  22  L.   R.   A.    (N.   S.)   350.    But 

Phrases     5218-5219;    Birmingham    R.  see,  Hunt  v.  New  York  &c.  R.   Co., 

&c.  Co.  V.  Adams,  146  Ala.  267,  40  So.  212  Mass.  102.  98  N.  E.  787,  40  L.  R. 

385,   119  Am.   St.  27;   Mendenhall  v.  A.   (N.   S.)   778,  holding  that  one  is 

Atchison  &c    R.    Co.,   66   Kans.   438,  not  a  passenger  until  he  is  about  to 

71  Pac.  846,  61  L.  R.  A.  120  97  Am.  step  upon  a  train. 
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owner,  is  presumptively  a  passenger.^*  The  two  essential  ele- 
ments of  the  relationship  are  the  undertaking  of  the  person  to 
travel  in  the  carrier's  conveyance  and  the  acceptance  of  the  per- 
son as  a  passenger  by  the  carrier. ^° 

§  3309.  Acceptance  by  carrier. — Acceptance  as  a  passen- 
ger is  usually  implied  from  circumstances  rather  than  express/" 
Those  waiting  for  a  conveyance  with  the  intention  of  boarding  it, 
on  the  carrier's  premises,  in  such  a  situation  as  to  indicate  their 
intention  to  the  carrier's  employes,  are  presumptively  passen- 
gers.*^ Where  one  is  riding  upon  a  freight  train,  an  engine, 
hand  car  or  some  conveyance  upon  which  passengers  are  not  car- 
ried, he  is  presumptively  not  a  passenger,*^  but  one  riding  upon 
a  passenger  conveyance  is  assumed  to  be  there  by  the  invita- 
tion of  the  employes  of  the  carrier,*^  though  this  presumption 
may  be  rebutted  by  evidence.  Persons  are  not  passengers  who 
ride  voluntarily  in  places  not  intended  for  passengers,  as  in  a 
baggage  or  mail  car,  or  upon  an  engine,**  unless  accepted  as 


="  Elliott  Railroads  (2d  ed.),  § 
1578;  Louisville,  New  Albany  &  Chi- 
cago, R.  Co.  V.  Thompson,  107  Ind. 
442,  8  N.  E.  18,  9  N.  E.  357,  57  Am. 
Rep.  120;  Pennsylvania  R.  Co.  v. 
Price,  96  Pa.  St.  256,  2  Ky.  L.  183; 
Bricker  v.  Philadelphia  R.  R.  Co., 
132  Pa.  St.  1,  18  Atl.  983,  19  Am. 
St.  585 ;  Chattanooga  Rapid  Transit 
Co.  V.  Venable,  105  Tenn.  460,  58 
S.  W.  861,  51  L.  R.  A.  886.- 

™  Berry  v.  Missouri  Pac.  R.  Co., 
124  Mo.  223,  25  S.  W.  229. 

"Elhott  R.  R.  (2d  ed.),  §  1578, 
1579;  Alabama  City  G.  &  A.  R.  Co. 
V.  Bates.  149  Ala.  487,  43  So.  98. 

"Fremont,  E  &  M.  V.  R.  Co.  v. 
Hagblad,  72  Nebr.  773,  101  N.  W. 
1033,  106  N.  W.  1041,  4  L.  R.  A.  (N. 
S.)  254.  9  Am.  &  Eng.  Ann.  Cas. 
1096  and  note.  See  cases  cited  under 
note  37. 

■■^Vassar  v.  Atlantic  Coast  Line  R. 
Co.,  142  N.  Car.  68,  54  S.  E.  849, 
7  L.  R.  A.  (N.  S.)  950,  9  Am.  & 
Eng.  Ann.  Cas.  535  and  note.  See 
cases  cited  in  notes  5,  6,  7. 

"  See  note  to  9  Am.  &  Eng.  Ann. 
Cas  535;  Bryant  v.  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.,  53  Fed,  997,  4  C.  C,  A. 
146;  Fitzgibbon  v.  Chicago  &c.  R.  Co., 


119  Iowa  261,  93  N.  W.  276.  One 
riding  on  a  bus  gratuitously  at  the 
driver's  invitation  is  a  passenger.  Pal- 
mer Transfer  Co.  v.  Smith,  137  Ky. 
319,  125  S.  W.  725,  136  Am.  St.  295. 
But  one  who  takes  passage  on  a 
freight  train  under  an  agreement  with 
the  conductor  to  render  services  for 
his  transportation  is  a  volunteer,  and 
assumes  the  risk.  St.  Louis  &c.  R. 
Co.  v.  Jones,  96  Ark.  558,  132  S.  W. 
636,  37  L.  R.  A.  (N.  S.)  418. 

"Clark  V.  Colorado  &c.  R.  Co., 
165  Fed.  408,  19  L.  R.  A.  (N.  S.) 
988;  Chicago  &c.  R.  Co.  v.  Field,  7  Ind. 
App.  172,  34  N.  E.  406,  52  Am.  St. 
444;  Wilcox  v.  San  Antonio  &c.  R. 
Co.,  11  Tex.  Civ,  App.  487,  33  S.  W. 
379;  Kirk  v.  Seattle  El.  Co.,  58 
Wash.  283,  108  Pac.  604,  31  L.  R,  A. 
(N.  S.)  991n.  But  the  carrier's  agent 
may  assent  to  one  riding  in  such  a 
place.  Parks  v.  St.  Louis  &c.  R.  Co., 
178  Mo.  108,  77  S.  W.  70,  101  Am. 
St.  42S.  See  Pennsylvania  R.  Co.  v. 
Brooks,  57  Pa.  St.  339,  98  Am.  Dec. 
229.  One  riding  on  the  step  or  run- 
ning board  of  a  street  car,  is  not  a 
passenger,  unless  accepted  as  such. 
Lockwood  V,  Boston  Elevated  R.  Co., 
200  Mass   537,  86  N.  E.  934,  22  L.  R. 
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such."  Those  paying  fare  are  passengers,"  and  so  may  be  those 
who  have  boarded  the  wrong  conveyance  by  mistake.*^  One  rid- 
ing on  a  drover's  pass  is  a  passenger,**  for  there  is  a  considera- 
tion for  his  transportation  in  that  he  takes  care  of  the  stock,  and 
thus  to  a  degree  reheves  the  carrier  of  duties,  though  the  risk 
may  be  somewhat  Hmited,  as  to  him,  by  the  duties  which  he  un- 
dertakes and  the  character  of  vehicle  on  which  he  rides.*"  An 
employe  on  private  business,  traveling  on  a  pass,  is  a  passenger,'"' 
but  not  usually  so  if  simply  traveling  to  or  from  work.^^  A 
street  car  employe,  who  rides  from  his  place  of  employment  to 
his  home  by  his  own  volition  and  not  by  the  direction  of  his  em- 
ployer, is  a  passenger,  though  he  pays  his  fare  in  coupons  issued 
by  the  company  as  a  part  of  his  wages.°^    Those  pursuing  special 


A.  (N.  S.)  488;  Hogner  v.  Boston 
Elevated  R.  Co.,  198  Mass.  260,  84  N. 
E.  464,  IS  L.  R.  A.  (N.  S.)  960,  and 
note. 

"Kirkpatrick  v.  Metropolitan  St. 
R.   Co.    (Ky.),    143    S.   W.   865. 

"Union  &c.  R.  Co;  v.  Nichols,  8 
Kans.  505,  12  Am.  Rep.  475 ;  McNeill 
V.  Durham  &  C.  R.  Co.,  135  N.  Car. 
682,  47  S.  E.  765,  67  L.  R.  A.  227; 
Pennsylvania  R.  Co.  v.  Price,  96  Pa. 
St.  256,  2  Ky.  L.  183;  Bricker  v. 
Pennsylvania  R.  Co.,  132  Pa.  St.  1, 
18  Atl.  983. 

"Cincinnati,  H.  &  I.  R.  Co.  v. 
Carper,  112  Ind.  26,  13  N.  E.  122, 
14  N.  E.  352,  2  Am.  St.  144,  3  Am. 
Negl.  Cases  186;  Lake  Shore  &  M. 
S.  R.  Co.  V.  Rozevizweig,  113  Pa.  St. 
519,  6  Atl.  545.  But  see  contra,  Rob- 
ertson v.  Boston  &  N.  St.  R.  Co., 
190  Mass.  108,  76  N.  E.  513,  3  L.  R. 
A.  (N.  S.)  588  and  note,  112  Am. 
St.  314. 

^  Lake  Shore  &c.  R.  Co.  v.  Teeters, 
166  Ind.  335,  77  N.  E.  599,  5  L.  R. 
A.  (N.  S.)  425;  Hedrick  v.  Missouri 
Pac.  R.  Co.,  195  Mo.  104,  93  S.  W. 
268,  6  Am.  &  Eng.  Ann.  Cas.  793,  and 
note;  Otto  v.  Chicago,  B.  &  Q.  R. 
Co.,  87  Nebr.  503,  127  N.  W.  857,  31 
L.  R.  A.  (N.  S.)  632  and  note,  138 
Am.  St.  496.  But  an  immigrant  who 
accompanies  his  stock  and  goods  to 
care    for    them    is    not    a    passenger 


when  sleeping  in  the  car  after  the 
destination  has  been  reached  and  the 
stock  unloaded,  and  his  goods  are 
fully  protected  in  the  car  and  sleep- 
ing accommodations  could  have  been 
obtamed  at  a  nearby  hotel.  Chicago, 
R.  L  &  P.  R.  Co.  V.  Thurlow,  178 
Fed.  894,  102  C.  C.  A.  128,  30  L.  R. 
A.    (N.   S.)    S71n. 

*°  Missouri  Pac.  R.  Co.  v.  Tietken, 
49  Nebr.  130,  68  N.  W.  336,  59  Am. 
St.  526. 

'"Elhott  R.  R.  (2d  ed.),  §  1578a, 
and  cases  cited;  Whitney  v.  New 
York  R.  Co.,  102  Fed.  850,  43  C.  C.  A. 
19,  SO  L.  R.  A.  615;  Ohio  &  Missis- 
sippi R.  Co.  V.  Muhling,  30  111.  9, 
81  Am.  Dec.  336. 

"Elhott  R.  R.  (2d  ed.),  §  1578a; 
Birmingham  R.  Light  &  Power  Co. 
V.  Sawyer,  156  Ala.  199,  47  So.  67,  19 
L.  R.  A.  (N.  S.)  717;  Kilduff  v. 
Boston  &c.  R.  Co.,  195  Mass.  307,  81 
N.  E.  191,  9  L.  R.  A.  (N.  S.)  873; 
Gilshannon  v.  Stony  Brook  &c.  R. 
Co.,  10  Cush.  (Mass.)  228;  Sander- 
son v.  Panther  Lumber  Co.,  50  W. 
Va.  42,  40  S.  E.  368,  55  L.  R.  A.  908, 
88  Am.   St.  841. 

"^Hebert  v.  Portland  R.  Co.,  103 
Me.  315,  69  Atl.  266,  125  Am.  St.  297, 
13  Am.  &  Eng.  Ann.  Cas.  886,  and 
note.  See  also,  Enos  v.  Rhode  Island 
Suburban  R.  Co.,  28  R.  I.  291,  67 
Atl.  5,  12  L.  R.  A.  (N.  S.)  244. 
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callings  on  trains,  as  railway  mail  clerks/^  express  messengers," 
and  in  some  jurisdictions  those  who  pay  for  the  privilege  of  selling 
popcorn,  fruit  and  the  like  on  trains,  or  keeping  a  bar  on  a  boat," 
are  passengers,  though  it  is  held  that  news  agents  are  not/^ 
The  employes  of  a  sleeping  car  company,  though  not  passengers, 
are  entitled  to  due  care  for  their  protection,"  but  liability  as  to 
them  may  be  contracted  against.^*  Where  a  company  simply 
furnishes  power  to  move  a  special  train,  as  a  circus  train,  those 
upon  the  circus  train  are  not  passengers.^^  Trespassers,'^" 
tramps,"^  and  defrauders''^  are  not  passengers. 

As  a  general  rule,  one  who  goes  upon  a  train  or  conveyance  to 
attend  or  visit  a  passenger  is  not  held  to  be  a  passenger,"'  though 
there  is  a  duty  owing  to  him  by  the  carrier."*  One  entering  a  train 


"  Lindsey  v.  Pennsylvania  R.  Co. 
26  App.  Cas.  (D.  C.)  503,  6  Am. 
&  Eng.  Ann.  Cas.  862;  Malott  v. 
Central  Trust  Co.,  168  Ind.  428,  79 
N.  E.  369,  11  Am.  &  Eng.  Ann.  Cas. 
879;  Barker  v.  Chicago,  P.  &  St.  L. 
R.  Co.,  243  111.  482,  90  N.  E.  1057,  134 
Am.  St.  382. 

"Davis  V.  Chesapeake  &  Ohio  R. 
Co.,  122  Ky.  528,  29  Ky.  L.  53,  92 
S.  W.  339,  5  L.  R.  A.  (N.  S.)  458, 
121  Am.  St.  481,  12  Am.  &  Eng.  Ann. 
Cas.  723,  and  note.  Contra,  Robinson 
V.  St.  Johnsbury  &  L.  C.  R.  Co.,  80 
Vt.  129,  66  Atl.  814,  9  L.  R.  A.  (N. 
S.)  1249;  Peterson  v.  Chicago  &  N. 
W.  R.  Co.,  119  Wis.  197,  96  N.  W. 
532,  100  Am.   St.  879. 

°°  Yeomans  v.  Contra  Costa  Steam 
N,  Co.,  44  Cal.  71 ;  Commonwealth  v. 
Vermont  &c.  R.  Co.,  108  Mass.  7, 
11   Am.   Rep.  301. 

™  Smallwood  v,  Baltimore  &c.  R. 
Co.,  215  Pa.  St.  540,  64  Atl.  732,  7 
Am.  &  Eng.  Ann.  Cas.  525,  and  note. 

"  Hughson  V.  Richmond  &c.  R.  Co., 
2  App.  Cas.  (D.  C.)  98,  22  Wash.  L. 
55 ;  and  see  Jones  v.  St.  Louis  South- 
vfestern  R.  Co.,  125  Mo.  666,  28  S.  W. 
883.  26  L.  R.  A.  718,  46  Am.  St.  514. 

■^Denver  &  R.  G.  R.  Co.  v.  Whan, 
39  Colo.  230,  89  Pac.  39,  11  L.  R.  A. 
(N.  S.)  432n,  12  Am.  &  Eng.  Ann. 
Cas.  732;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Hamler,  215  111,  525.  74  N.  E.  70S, 
1  L.  R.  A.  (N.  S.)  674n,  106  Am. 
St.  187;  Russell  v.  Pittsburg  &c.  R. 
Co.,  157  Ind.  305,  61  N.  E.  678,  87 
Am.    St.   214. 


'"' Robertson  v.  Old  Colony  R.  Co., 
156  Mass.  525,  31  X.  E.  650,  32  Am. 
St.  482. 

^  Elliott  R.  R.  (2d  ed.),  §  1581; 
Berry  v.  Missouri  Pac.  R.  Co.,  124 
:\Io.  223,  25  S.  W.  229 ;  Radley  v.  Co- 
lumbia Southern  R.  Co.,  44  Ore.  332, 
75  Pac.  212. 

°'  Chicago,  B.  &  Q.  R.  Co.  v.  Mehl- 
sack,  131  111.  61,  22  N,  E.  812,  19  Am. 
St.  17n ;  Bricker  v.  Philadelphia  R. 
Co.,  132  Pa.  St.  1,  18  Atl.  983,  19 
Am.    St.   585. 

"'Higley  v.  Gilmer,  3  Mont.  90,  35 
Am.  Rep.  450  (one  attempting  to 
"beat"  his  way)  ;  Fitzmaurice  v.  New 
York,  N.  H.  &  H.  R.  Co.,  192  iNIass. 
159,  78  N.  E.  418,  6  L.  R.  A.  (N.  S.) 
1146,  116  Am.  St.  236,  7  Am.  &  Eng. 
Ann.  Cas,  586  (a  girl  who  fraudulently 
represents  herself  a  student  under  18, 
to  get  a  reduced  rate)  ;  Grahn  v. 
International  &c.  R.  Co.,  100  Tex.  27, 
93  S.  W.  104,  5  L.  R.  A.  (N.  S.) 
1025  and  note,  123  Am.  St.  767  (one 
who  rides  by  stealth  and  secret 
agreement   with   conductor). 

""Elhott  R.  R.,  §  1578;  Seattle, 
Pacific  Coast  Co.  v.  Jenkins,  150  Fed. 
537,  10  Am.  &  Eng,  Ann.  Cas.  159, 
and  note;  Hill  v.  Louisville  &c.  R. 
Co.,  124  Ga.  243,  52  S.  E.  651,  3  L.  R. 
A.  (N.  S.)  432;  Louisville  &  N.  R. 
Co.  V,  Wilson,  124  Ky.  846,  100  S.  W. 
290,  8  L.   R    A.    (N.   S.)    1020. 

"Elliott  R.  R.  (2d  ed.),  §  1578; 
Southern  R.  Co.  v.  Patterson,  148 
Ala.  77,  41  So.  964,  121  Am.  St.  30. 
See  Pacific  Coast  Co.  v.  Jenkins,  ISO 
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on  private  business,  as  to  collect  a  debt  from  a  passenger,  is  held 
a  trespasser.""  One  who  has  hailed  a  vehicle  with  the  intention 
of  boarding,  and  who  has  been  accepted  by  the  one  in  charge  of 
the  vehicle  stopping  it  to  receive  him,  is  a  passenger,  and  may 
recover  for  injuries  received  in  attempting  to  board  the  convey- 
ance, though  he  did  not  actually  enter.®°  A  safe  general  rule  is 
that  a  person  becomes  a  passenger,  when,  intending  to  take  pas- 
sage, he  enters  a  place  provided  for  the  reception  of  passengers, 
as  a  depot,  waiting-room,  or  the  like,  at  a  time  when  such  a 
place  is  open  for  the  reception  of  persons  intending  to  take  pas- 
sage on  the  vehicles  of  the  carrier,''^  at  least,  if  he  indicates  such 
intention  in  some  manner  to  the  carrier's  agents.***  He  is  not  a 
passenger  when  merely  on  his  way  to  the  station,"®  unless  he  is 
riding  in  the  carrier's  vehicle.'"'  It  is  not  necessary  that  fare  has 
been  prepaid,  if  there  is  an  intention  to  pay  it,'^  and  persons  re- 


Fed.  537,  80  C.  C.  A.  279,  10  L.  R.  A. 
(N.  S.)  969  and  note,  for  circum- 
stances under  which  a  vessel  should 
return  to  a  wharf  and  put  off  one 
who  has  come  on  board  to  visit  a 
passenger,  and  has  failed  to  leave 
the  boat  before  it  swung  away  from 
the  wharf. 

"McElvane  v.  Central  of  Ga.  R. 
Co.,  170  Ala.  525,  54  So.  489,  34  L. 
R.   A.    (N.   S.)    715. 

"•  Brien  v.  Bennett,  8  C.  &  P.  724 ; 
Western  &  A.  R.  Co.  v.  Voils,  98 
Ga.  446,  26  S.  E.  483,  35  L.  R.  A. 
655;  Rogers  v.  Kennebec  Steamboat 
Co.,  86  Maine  261,  29  Atl.  1069,  25 
L.  R.  A.  491.  See  note  9  Am.  &  Eng. 
Ann.  Cas.  1104.  One  becomes  a  pas- 
senger when  motorman  has  re- 
sponded to  his  signal  to  stop  an  in- 
terurban  car.  Karr  v.  Milwaukee 
Light  &  Heat  &  Traction  Co.,  132 
Wis.  662,  -113  N.  W.  62,  13  L.  R.  A. 
(N.  S.)  283  and  note,  122  Am,  St. 
1017.  In  case  of  a  street  car  one  is 
not  a  passenger  until  he  steps  on 
(Duchemin  v.  Boston  Elevated  R.  Co., 
186  Mass.  353,  71  N.  E.  780,  66  L. 
R.  A.  980,  104  Am.  St.  580,  1  Am.  & 
Eng.  Ann.  Cas.  603;  Lockwood  v. 
Boston  &c.  Co.,  200  Mass.  537,  22  L. 
R.  A.  (N.  S.)  488),  or  when  he  gets 
on  a  plank  used  for  the  purpose  m 
order  to  step  on.  Messenger  v.  Valley 
City  St.  T.  &  I.  R.  Co.,  21  N.  Dak. 


82,  128  N.  W.  1023,  32  L.  R.  A.  (N. 
S.)   881. 

"'  See  cases  cited  under  note  i7. 
One  with  a  round  trip  ticket  for 
passage  on  a  steamboat,  who  is  wait- 
ing at  the  steamer  company's  dock, 
is  a  passenger.  White  v.  Seattle,  E. 
&.  T.  Nav.  Co.,  36  Wash.  281,  78  Pac. 
909,  104  Am.  St.  948.  One  who  goes 
to  the  station  a  few  minutes  before 
train  time  to  leave  his  hand  baggage 
is  a  passenger,  although  he  intends  to 
go  out  again  on  personal  business 
before  his  train  arrives.  Metcalf  v. 
Yazoo  &  M.  V,  R.  Co.,  97  Miss.  455, 
52  So.  355,  28  L.  R,  A,  (N,  S,)  311, 
and  note.  See  Pere  Marquette  R,  Co, 
V,  Strange,  171  Ind.  160,  84  N.  E. 
819,  85  N.  E.  1026,  20  L.  R.  A.  (N. 
S.)    1041n. 

"'Dieckman  v.  Chicago  &  N.  W. 
R  Co.,  145  Iowa  250,  121  N.  W.  676, 
31  L.  R.  A,  CN.  S.)  338n,  139  Am. 
St.  420;  Atchison  &c.  R.  Co.  v.  Hol- 
loway,  71  Kans.  1,  80  Pac.  31,  15  L. 
R.  A.  (N.  S.)  908n,  114  Am.  St. 
462. 

«■  Mitchell  V,  Augusta  &  A,  R,  Co., 
87  S.  Car,  375,  69  S,  E.  664,  31  L, 
R,  A,  (N.  S.)  442,  (As  one  125  yards 
from   station.) 

"Buffitt  V,  Troy  R.  Co.,  40  N,  Y. 
168.  Z6  Barb.   (N.  Y.)   420. 

'^  One  who  has  paid  fare  to  a  cer- 
tain  point  is   not   required   to   leave 
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ceived  by  invitation  in  vehicles  not  ready  to  start  are  passengers.'^ 
The  passenger  does  not  lose  his  rights  as  such  by  temporary 
absence  from  the  conveyance,  but  if  the  absence  was  for  an  inci- 
dental purpose  and  not  necessary  to  the  transportation,  he  is  not 
considered  a  passenger  while  absent.'^  One  who  assists  the 
agent  of  the  carrier  in  an  emergency,  though  a  volunteer  in  this 
work,  may  still  be  a  passenger;'*  likewise,  one  who  leaves  a  train 
and  goes  to  the  relief  of  his  brother  who  was  injured  by  the  car- 
rier's servants.'^  A  child  with  its  parent,'"  or  other  person  car- 
ried free,  is  a  passenger,  and  the  duty  to  guard  one  carried  gratu- 
itously on  a  free  pass  is  the  same  as  the  duty  to  the  one  who  pays 
his  fare,"  but  the  carrier  may  contract  against  liability  to  the  one 
carried  on  a  free  pass.'^ 

§  3310.  Duties  of  carrier  toward  passenger. — The  passen- 
ger carrier  must  generally  accept  without  discrimination  all  who 
present  themselves  properly  and  ask  transportation,'^  and  sell 


the  train,  but,  if  he  wishes  to  con- 
tinue, may  remain,  paying  fare  on 
demand.  Anderson  v.  Missouri  Pac. 
R.  Co.,  196  Mo.  442,  93  S.  W.  394, 
113  Am.  St.  748. 

"  Hannibal  &  St.  J.  R.  Co.  v.  Mar- 
tin, 111  111.  219.  But  one,  who,  with- 
out invitation,  and  contrary  to  cus- 
tom, goes  into  a  train  before  it  is 
made  up,  is  not  a  passenger.  Raines 
V.  Chesapeake  &c.  R.  Co.,  68  W.  Va. 
694,  70  S.  E.  711. 

"Philadelphia  &  R.  R.  Co.  v. 
Young,  90  Fed.  709,  33  C.  C.  A.  251 ; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler, 
64  Nebr.  636,  90  N.  W.  649,  57  L. 
R    A.  890,  97  Am.  St.  666;   Parsons 

V  N.  Y.  Central  &c.  R.  Co.,  113  N. 
Y.  355,  21  N.  E,  145,  3  L.  R.  A.  683n, 
10  Am.  St.  450.  A  passenger  on  a 
crowded  street  car  does  not  cease  to 
be  such  by  momentarily  stepping  pflf 
to   allow   others  to   alight.  Tompkins 

V  Boston  Elevated  R.  Co.,  201  Mass. 
114.  87  N.  E.  488,  20  L.  R.  A.  (N. 
S.")   1063,  131  Am.  St.  392. 

"McTntyre  R.  Co.  v.  Bolton,  43 
Ohio  St.  224,  1  N.  E.  333,  54  Am. 
Rep.  803;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Salzman.  52  Ohio  St.  558,  40  N.  E. 
891.  31  L.  R.  A.  261.  49  Am.  St.  745. 

"Layne  v.  Chesapeake  &c.  R.  Co., 


68  W.  Va.  213,  69  S.  E.  700,  31  L. 
R.  A.    (N.   S.)   414. 

"Ball  V.  Mobile  Light  and  Power 
Co.,  146  Ala.  309,  39  So.  584,  119  Am. 
St.  32,  9  Am.  &  Eng.  Ann.  Cas.  962; 
Southern  R.  Co.  v.  Lee,  30  Ky.  L. 
1360,  101  S.  W.  307,  10  L.  R.  A.  (N. 
S.)   837. 

Ryckman  v.  Hamilton  &c.  R.  Co., 
10  Ont.  L.  R.  419,  4  Am.  &  Eng. 
Ann.  Cas.  1126;  Indianapolis  T.  & 
T.  Co.  v.  Lawson,  143  Fed.  834,  5 
L.  R.  A.  (N.  S.)  721n,  6  Am.  and 
Eng.  Ann.  Cas.  666;  Indianapolis  T. 
&  T.  Co.  V.  Klentschy,  167  Ind.  598, 
79  N.  E.  908,  10  Am.  &  Eng.  Ann, 
Cas.  869.  See  note  12  Am.  &  Eng. 
Ann.  Cas.  677 ;  Coggs  v.  Bernard.  1 
Smith's  Ld.  Cases  (8th  ed.)  369; 
Philadelphia  &c.  R.  Co.  v.  Derby,  14 
How.  (U.  S.)  468,  14  L.  ed.  291,  A 
police  officer  carried  free  under  an 
invalid  city  ordinance  is  a  passenger. 
Gabbert  v.  Hackett,  135  Wis.  86,  115 
N.  W.  345,  14  L.  R.  A.  (N.  S.) 
,1070. 

"  See  cases  cited  in  note  77.  See 
section  3326,  post.   " 

™See  cases  cited  under  note  ?: 
Meismer  v.  Detroit  &c.  R.  Co.,  154 
Mich  S4S  118  N.  W.  14.  19  L.  R.  A. 
(N.  S.)  872,  129  Am.  St.  493. 
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accommodations  and  tickets  to  them  in  the  order  of  application/" 
However,  a  railroad  company  may  run  a  special  limited  for  those 
who  have  sleeping  car  accommodations,  and  require  the  purchase 
of  a  berth  before  carrying  a  passenger  in  it,  and  exclude  him  for 
failure  to  purchase  a  berth.'^ 

We  have  seen  that  there  are  several  grounds  upon  which  pas- 
sengers may  be  rejected.  There  can  be  no  refusal  on  account  of 
color  or  race,  but  it  is  not  discrimination  to  provide  separate  ac- 
commodations for  colored  people,  in  the  absence  of  statute  pre- 
venting, by  carriers  engaged  either  in  interstate^^  or  intrastate 
commerce,'*  and  a  statute  compelling  such  separation  is  not  in- 
valid.'* So  it  is  reasonable  to  provide  separate  accommodations 
for  woraen.'^  A  railroad  company  must  stop  at  a  flag  station 
when  signaled  to  receive  passengers  if  it  is  its  custom  to  stop 
trains  of  the  kind  signaled.'"  Having  accepted  one  as  a  passen- 
ger, it  is  the  duty  of  the  carrier  to  furnish  him  transportation 
according  to  contract,  to  take  him  on  the  proper  vehicle  for  which 
he  has  contracted,  and  to  furnish  him  equal  accommodations  with 
other  passengers,  though  different  rates  may  be  charged  for  dif- 
fering degrees  of  accommodation,  and  every  contract  is  made 
subject  to  the  reasonable  regulations  of  the  carrier.'' 

§  331 1.  Carrier's  duty  as  to  accommodations. — The  carrier 
is  held  to  a  very  high  degree  of  care  as  to  the  character  of  his 

*"  Where  a   purser   refused  to   sell        "  Chilton  v.   St.  Louis .  &c.  R.  Co., 

a  berth  to  a  person  who  applied,  but  114  Mo.  88,  21  S.  W.  457,  19  L.  R.  A. 

afterward    sold   berths    to  those    ap-  269;  Peck  v.  New  York  &c.  R.  Co., 

plying  later,  the  carrier  is  liable.  Pat-  70  N.  Y.  587. 

terson   v.    Old    Dominion    Steamship        '"Southern   R.    Co.   v.    Wallis,    133 

Co.,   140  N.   Car.  412,  53   S.   E.  224,  Ga.  553,  66   S.   E.  370,  30  L.   R.  A. 

5   L.   R.  A.    (N.   S.)    1012,   111   Am.  (N.  S.)   401n,   18  Am.  &  Eng.  Ann. 

St    848  Cas.  &1 ;  Williams  v.  Carolina  &c.  R. 

''Ames   V.    Southern    Pac.   R.   Co.,  Co.,  144  N.  Car.  498,  57  S.  E.  216,  12 

141    Cal.   728,   75   Pac.  810,  99  Am.  L.  R.  A.  (N.  S.)  191,  12  Am.  &  Eng. 

St.  98.  Ann.  Cas.  1000.  An  electric  car  must 

"^Chiles  V.  Chesapeake  &c.  R.  Co.,  stop  at  a  regular  station  for  a  pas- 

218  U.  S.  71,  54  L.  ed.  936,  30  Sup.  senger  signaling,   and   it  is  not  suf- 

Ct.  667,   20   Am.   &   Eng.   Ann.   Cas.  ficient  to  stop  at  some  distance  past. 

980  and  note.  Christian  v.  Augusta  &c.  R.   Co.,  87 

''See   note   20   Am.   &   Eng.   Ann.  S.  Car.   123,  69  S.   E.   17,  Ann.  Cas. 

Cas.  982.  1912B.  995. 

"State   V.   Patterson,   50   Fla.    127,        "St.    Louis    A.    &    T.    R.    Co.    v. 

39  So.  398,  7  Am.  &  Eng.  Ann  Cas.  Mackie,  71  Tex.  491,  9  S.  W.  451,  1 

272.  L.  R.  A.  667,  10  Am.  St.  766. 


§    33 1 1  BAILMENTS.  534'^ 

vehicles,  equipment,  and  appliances,'*  and  the  condition  of  his 
roadbed,  if  a  railroad  carrier,*"  and  must  use  modern  and  im- 
proved appliances,  the  rule  being  that  railroad  companies  are 
bound  to  the  most  exact  care  and  diligence,  not  only  in  the  man- 
agement of  trains  and  cars,  but  also  in  the  structure  and  care  of 
the  track,  and  in  all  the  subsidiary  arrangements  necessary  to  the 
safety  of  the  passengers.  While  the  lavi^  demands  the  utmost 
care  for  the  safety  of  the  passengers,  it  does  not  require  railroad 
companies  to  exercise  all  the  care,  skill,  and  diligence  of  which 
the  human  mind  can  conceive,  nor  such  as  will  free  the  transpor- 
tation of  passengers  from  all  possible  peril.  They  are  not  re- 
quired, for  the  purpose  of  making  their  roads  perfectly  safe,  to 
incur  such  expense  as  would  make  their  business  wholly  imprac- 
ticable, and  drive  prudent  men  from  it.  They  are,  however,  with- 
out regard  to  their  pecuniary  ability  to  do  so,  required  to  pro- 
vide all  things  necessary  to  the  security  of  the  passengers  reason- 
ably consistent  with  their  business  and  appropriate  to  the  means 
of  conveyance  employed  by  them,  and  to  adopt  the  highest  degree 
of  practicable  care,  diligence  and  skill  that  is  consistent  with  the 
operating  of  their  roads,  and  that  will  not  render  their  use  im- 
practicable or  inefficient  for  the  intended  purposes  of  the  same."" 
Reasonable  accommodations  must  be  provided  for  the  comfort 
of  passengers,  for  instance,  the  carrier  must  have  an  adequate 
corps  of  servants,"^  if  the  journey  is  of  requisite  length,  oppor- 
tunity to  procure  food  must  be  offered,"^  proper  retiring  places 
must  be  furnished,^^  a  day  coach  must  be  supplied  with  seats  suf- 

^ Elevated  R.  R.   (2d.  ed.)   §  1587;  Ann.  Cas.  HZ;  Colorado  &c.  R.  Co. 

Taylor  v.   Pennsylvania  Co.,  SO  Fed.  v.   McGeorge,  46   Colo.   15,   102   Pac. 

755 ;  Hanson  v.  Mansfield  R.  &  Transp.  747,  133  Am.  St.  43 ;  Wallace  v.  Wil- 

Co,,   38   La.   Ann.   Ill,   58   Am.   Rep.  mington  &c.  R.  Co.,  8  Houst.   (Del.) 

162.  529,  18  Atl.  818;  Adams  v.  Louisville 

"Elliott   R.   R.    (2d   ed.),    §    1586;  &c.  R.   Co.,    134  Ky.  620,   121   S.   W. 

Taylor  v.   Grand  Trunk  &c.   R.   Co.,  419,  135  Am.  St.  425 ;  Kuhlen  v.  Bos- 

48  N.  H.  304,  2  Am.  Rep.  229;  Penn-  ton  &c.  R.  Co.,  193  Mass.  341,  79  N. 

sylvania    R.    Co.   v,    MacKinney,    124  E.  815,   118  Am.   St.  516. 

Pa.   St.  462,   17   Atl.    14.  2   L.   R.   A.  "Murray  v.  Lehigh  Valley  R.  Co., 

820n,  10  Am.  St.  601,  37  Am.  &  Eng.  66  Conn.   512,  34  Atl.  560,  32  L.  R. 

R.  Cas.  153.  A.  539. 

"Elliott    R.    R.    (2d    ed.)    §    1588:  =' Story  Bailments    (9th  ed.),§S97; 
Louisville    &c.    R.    Co.    v.    Jones,    83  Elliott  R.  R,,  §  1588a ;  Dodge  v.  Bos- 
Ala.  Zld,  3  So,  902;  Irwin  v.  Louis-  ton  &c.  Co.,  148  Mass.  207,  19  N.  E. 
ville  &c.  R.  Co.,  161  Ala.  489,  50  So.  373,  2  L.  R.  A.  83,  12  Am.  St.  541. 
62,  135  Am.  St.  153,  18  Am.  &  Eng.  "Wood  v.  Georgia  R.  Co.,  84  Ga. 
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ficient  for  the  ordinary  number  of  passengers/*  heat  and  light 
must  be  furnished,^"  and,  in  short,  all  accommodations  reason- 
ably necessary  for  the  welfare  and  comfort  of  the  passengers 
must  be  provided.^"  So,  the  carrier  is  held  to  the  utmost  prac- 
ticable care  in  the  operation  of  his  train  or  other  vehicle,  and 
must  employ  only  competent  servants  in  this  work.®^  He  must 
maintain  his  stations  and  depots  in  such  a  condition  as  to  be  rea- 
sonably safe  for  the  use  by  passengers,  and  must  stop  trains  a 
reasonable  length  of  time  for  passengers  to  get  on,  but  in  this 
respect  is  held  only  to  ordinary  care  and  not  to  the  high  degree 
of  care  necessary  to  keep  safe  his  means  of  carriage  itself."^  He 
must  maintain  reasonably  safe  places  for  the  discharge  of  pas- 
sengers from  cars,'°  and  suitable  appliances  for  boarding  and 
alighting.^ 


363,  10  S.  E.  967;  Henderson  v.  Gal- 
veston H.  &  S.  A.  R.  Co.  (Tex.  Civ. 
App.),  42  S.  W.  1030. 

"Chesapeake  &c.  R.  Co.  v.  Aus- 
tin, 137  Ky.  611, 126  S.  W.  144, 136  Am. 
jSt.  307  and  note.  If  conveyance  is 
obstructed  by  standing  cars,  the  car- 
rier is  liable  for  exposing  passengers 
to  the  elements.  Louisville  &  N. 
R.  Co.  V.  Daugherty,  32  Ky.  L.  1392, 
108  S.  W.  336,  IS  L.  R.  A.  (N.  S.) 
740.  Not  if  delay  is  caused  by  act  of 
God.  Cormack  v.  New  York,  New 
Haven  &  Hartford  R.  Co.,  196  N.  Y. 
442,  90  N.  E.  56,  24  L.  R.  A.  (N. 
S.)  1209n;  Prospert  v.  Rhode  Island 
Suburban  R.  Co.,  28  R.  I.  367,  67 
Atl.  S22,  11  L.  R.  A.   (N.  S.)   1142n. 

'"'Hastings  v.  Northern  Pac.  R. 
Co.,  S3  Fed.  224 ;  Atlantic  Coast  Line 
R.  Co.  V.  Powell,  127  Ga.  SOS,  56  S. 
E.  1006,  y  L.  R.  A.  (N.  S.)  769;  9 
Am.  &  Eng.  Ann.  Cas.  SS3  and  note; 
Louisville  &  N.  R.  Co.  v.  Scalf,  33 
Ky.  L.  721,  110  S.  W.  862,  26  L.  R. 
A.    (N.   S.)   263. 

""Elliott  R.  R.  (2d  ed.),  §§  1S88, 
1589.  Chesapeake  &  O.  R.  Co.  v. 
Austin,  137  Ky.  611,  126  S.  W.  144, 
136  Am.   St.  307  and  note. 

"Elliott  R.  R.  (2d  ed.),  §  1589. 
White  V.  Fitchburg  R.  Co.,  136  Mass. 
321 ;  McElroy  v.  Nashua  &  Lowell  R. 
Co.,  4  Cush.  (Mass.)  400,  SO  Am. 
Dec.  794 ;  Warren  v.  Fitchburg  R.  Co., 
8  Allen    (Mass.)    227,  85  Am.  Dec. 


700n;  Eaton  v.  Boston  &  Lowell  R. 
Co.,  11  Allen  (Mass.)  500,  87  Am. 
Dec.  730.  See  cases  cited  in  note  1. 

""Elliott  R.  R.  (2d  ed.),  §  1590; 
Louisville,  N.  A.  &  C.  R.  Co.  v. 
Lucas,  119  Ind.  583,  21  N.  E.  968,  6 
L.  R.  A.  193;  McDonald  v.  Chicago 
&c.  R.  Co.,  26  Iowa  124,  96  Am.  Dec. 
114n;  Chesapeake  &  O.  R.  Co.  v. 
Austin,  137  Ky.  611,  126  S.  W.  144, 
136  Am.  St.  307  and  note;  Bennett 
V.  Louisville  i  N.  R.  Co.,  102  U.  S. 
.577,  26  L.  ed.  235.  Carrier  must  suf- 
ficiently light  its  station  at  night  for 
reasonable  time  before  and  after  ar- 
rival and  departure  of  trains,  to  pro- 
vide reasonable  safety.  Abbott  v. 
Oregon  R.  &  N.  Co.,  46  Ore.  S49, 
80  Pac.  1012,  1  L.  R.  A.  (N.  S.)  8Sln, 
114  Am.  St.  885,  7  Am.  &  Eng.  Ann. 
Cas.  961. 

"» Mobile  Light  &  R.  Co.  v.  Walsh, 
146  Ala,  290,  40  So.  559,  9  Am.  & 
Eng.  Ann.  Cas.  853;  Atchison  &c. 
Co.  V.  McElroy,  76  Kans.  271,  91 
Pac.  785,  13  L.  R.  A.  (N.  S.)  620n, 
123  Am.  St.  134;  Powell  v.  Phila- 
delphia &c.  R.  Co.,  220  Pa.  638,  70 
Atl.  268,  20  L.  R.  A.   (N.  S.)   1019. 

'Traphagen  v.  Erie  R.  Co.,  73  N. 
J.  L.  7S9,  64  Atl.  1072,  67  Atl.  753, 
9  Am.  &  Eng.  Ann.  Cas.  964.  See, 
Hotenbrink  v.  Boston  El.  R.  Co.,  211 
Mass.  77.  97  N.  E.  624,  39  L.  R.  A. 
(N.  S.)  419,  and  note. 
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§  3312.  Duty  to  protect  passengers  from  third  persons. — 
The  carrier  must  use  a  high  degree  of  care  to  protect  passengers 
from  injury  by  the  negligence  or  wilful  misconduct  of  third  per- 
sons/ or  other  passengers,**  as  intoxicated  passengers/  or  strik- 
ers/ or  the  acts  of  his  employes  outside  of  the  scope  of  their  em- 
ployment ;"  must  protect  female  passengers  from  insult  or  humili- 
ation, as,  where  a  conductor  called  a  white  woman  a  negro,  the 
carrier  was  held  liable,'  and  is  liable  for  causing  the  unjustified 
arrest  of  a  passenger,^  but  is  under  no  duty  to  resist  an  officer  in 
arresting  a  passenger.®    The  carrier  owes  the  same  duty  to  the 


^  Irwin  V.  Louisville  &  Nashville 
R.  Co.,  161  Ala.  489,  50  So.  62,  135 
Am.  St.  153,  18  Am.  &  Eng.  Ann. 
Cas.  ITi  and  note ;  St.  Louis  &c.  R. 
Co.  V.  Shaw,  9  Ark.  15,  125  S.  W. 
654,  140  Am.  St.  98;  note,  97  Am. 
St.    527. 

*  Montgomery  Transp.  Co.  v. 
Whatley,  152  Ala.  101,  44  So.  538, 
126  Am.  St.  17;  Farrier  v.  Colorado 
Springs  Rapid  Transit  Co.,  42  Colo. 
331,  95  Pac.  294,  126  Am.  St.  158; 
Brown  v.  Chicago,  R.  L  Co.,  139  Fed. 
972,  72  C.  C.  A.  20,  2  L.  R.  A.  (N. 
S.)  105.  See  Sure  v.  Milwaukee, 
Electric  Ry.  &  Light  Co.,  148  Wis.  1, 
133  N.  W.  1098,  Zl  L.  R.  A.  (N.  S.) 
724.  See  also,  Louisville  &c.  R.  Co. 
V.  Brewer,  147  Ky.  166,  143  S.  W. 
1014,  39  L.  R.  A.  (N.  S.)  647  and 
note. 

*  Hillman  v.  Georgia  R.  &  Banking 
Co.,  126  Ga.  814,  56  S.  E.  68,  t  Am. 
&  Eng.  Ann.  Cas.  222;  Spangler  v. 
St.  Joseph  &c.  R.  Co.,  68  Kans.  46, 
74  Pac.  607,  63  L.  R.  A.  634,  104  Am. 
St.  391;  Kline  v.  Milwaukee  Electric 
R.  Co.,  146  Wis.  134,  131  N.  W.  427, 
Ann  Cas.   1912C.  276  and  note. 

"Fewings  v.  Mendenhall,  88  Minn. 
336,  93  N.  W.  127,  60  L.  R.  A.  601,  97 
Am.  St.  519  and  note. 

"Citizens'  St.  R.  Co.  v.  Clark,  33 
Ind.  App.  190,  71  N.  E.  53,  104  Am. 
St.  249;  Havne  v.  Union  St.  R.  Co., 
189  Mass.  551,  76  N.  E.  219,  3  L.  R.  A. 
(N.  S.)  605,  109  Am.  St.  655;  O'Brien 
V.  St.  Louis  Transit  Co.,  185  Mo. 
263,  84  S.  W.  939,  105  Am.  St.  592. 
The  carrier  is  liable  for  rape  of  a 
passenger  by  an  emplove.  Garvik  v. 
Burlineton  Cedar  Rapids  &  N.  Ry. 
Co.,   131   Iowa  415,   108  N.  W.  327, 


117  Am.  St.  432.  See,  Neville  v. 
Southern  R.  Co.  (Tenn.),  146  S.  W. 
846,  40  L.  R.  A.  (N.  S.)  995,  and 
very  full  note  on  liability  of  a  car- 
rier for  the  wilful  torts  of  his  serv- 
ants to  pasengers,  39  L.  R.  A.  (N. 
S.)   999-1088. 

Louisville  &c.  R.  Co.  v.  Grundy,  12 
Ky.  L.  293;  Lucy  v.  Chicago  G.  W. 
R.  Co.,  64  Minn.  7,  65  N.  W.  944, 
31  L.  R.  A.  551.  Liability  for  humili- 
ation of  white  woman  passenger  by 
conductor  calling  her  a  negro.  May 
V.  Shreveport  Transp.  Co.,  127  La. 
420,  S3  So.  671,  Zl  L.  R.  A.  (N.  S.) 
206.  Liability  for  insulting  act  of  em- 
ploye in  compelling  white  person  to 
ride  in  car  for  negroes,  Southern  R. 
Co.  V.  Thurman,  121  Ky.  716,  90  S. 
W.  240,  28  Ky.  L.  699,  2  L.  R.  A. 
(N.  S.)  1108;  Louisville  &c.  R.  Co. 
V.  Ritchel,  148  Ky.  701,  147  S.  W.  411. 
As  to  insult,  see  Illinois  Cent.  R.  Co. 
v.  Fleming,  148  Ky.  473,  146  S.  W. 
1110. 

"Where  brakeman  and  station 
agent  unjustifiedly  arrested  a  pas- 
senger for  bringing  a  dog  on  train 
(Hull  V.  Boston  &c.  R.  Co.,  210  Mass. 
159,  96  N.  E.  58,  36  L.  R.  A.  (N. 
S.)  406),  or  where  carrier's  agent 
arrested  passenger  on  false  charge  of 
larceny,  Moore  v.  Louisiana  &c.  R. 
Co.  (Ark.),  137  S.  W.  826,  34  L.  R. 
A.  (N.  S.)  299;  Schmidt  v.  New  Or- 
leans R.  Co.,  116  La.  311,  40  So.  714, 
7  L.  R.  A.  (N.  S.)  162.  See,  New 
York  &c.  R.  Co.  v.  Waldron,  116  Md, 
441,  82  Atl.  709,  39  L.  R.  A.  (N.  S.) 
502, 

"Bowden  v.  Atlantic  Coast  Lire  R. 
Co.,  144  N.  Car.  28,  56  S,  E.  558,  12 
Am.  &  Eng.  Ann.  Cas.  783. 
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colored  passenger  for  protection  as  to  the  white."  If  one  is  taken 
sick  on  the  conveyance,  the  carrier  owes  him  care  commensurate 
to  his  needs  in  view  of  the  facilities/^  and  if  one  unattended  and 
so  intoxicated  as  to  be  unable  to  take  care  of  himself  is  accepted 
as  a  passenger,  it  is  held  that  he  must  be  given  such  special  care  as 
his  condition  requires.^^  The  carrier  must  use  care  to  protect 
passengers  from  contagious  disease."  It  has  been  held,  however, 
that  there  is  no  duty  on  the  part  of  the  carrier's  agents  to  assist 
persons  to  or  from  a  train  who  are  able  to  take  care  of  them- 
selves.^* 

§  3313.  Violation  of  the  carrier's  duties  toward  passenger 
considered  as  breach  of  contract,  or  as  tort. — The  duties 
above  considered  are  imposed  upon  the  passenger  carrier  by  law 
under  the  implied  contract  entered  into  with  every  passenger. 
However,  since  in  no  case  is  the  carrier  of  passengers  an  absolute 
insurer  that  he  will  protect  the  passenger,  but  he  contracts  to  use 
only  a  certain  degree  of  care,  in  most  respects  a  very  high  degree 
of  care,  he  is  liable  only  for  negligence  in  failing  to  use  the  care 
demanded,  and  the  question  of  the  violation  of  these  duties  be- 
comes one  of  negligence  and  largely  one  of  tort,  so  that  in 
the  present  article  we  shall  content  ourselves  with  setting  out 
these  duties  generally,  while  into  the  question  of  personal  in- 
juries suffered  by  passengers  we  shall  not  at  all  enter,  the  object 
of  this  article  being  to  consider  the  passenger  carrier  as  such  in 
his  contract  relation.  It  is  well  settled,  however,  that  an  action 
ex  contractu  may  be  brought  in  a  proper  case  against  a  passenger 
carrier  for  personal  injuries  sustained  or  for  the  wrongful  ejec- 
tion from  the  carrier's  conveyance,  and  a  passenger  suing  for 
negligence  may  sue  ex  contractu,  or  ex  delicto.^^ 

"Richmond  &  D.  R.  Co.  v.  Jeffer-  " Regard's  Admr.  v.   Illinois   Cent, 

son,  89  Ga.  SS4,   16  S.  E.  69,  17  L.  R.  Co.,  144  Ky.  649,   139  S.  W.  855, 

R.  A.  571,  32  Am.  St.  87n.  36  L.   R.   A.    (N   S.)    337  and  note. 

"^  Central  of  Ga.  R.  Co.  v.  Madden,  "  St.  Louis,  I.   M.  &   S.   R.   Co.  v. 

135  Ga.  205,  69  S.  E.  165,  31  L.  R.  A.  Green,  85  Ark.  117,  107  S.  W.  168,  14 

(N.  S.)  813  and  note,  21  Am.  &  Eng.  L.  R.  A.   (N.  S.)   1148;  Illinois  Cent. 

Ann.  Cas.  1077  and  note.  R.  Co.  v.  Cruse,  123  Ky.  463,  96  S.  W. 

•"Price  V.  St.  Louis,  I.  M.  &  S.  R.  821,  8  L.  R.  A.   (N.  S.)  299;  Illinois 

Co.,  75  Ark.  479,  88  S.  W.  575,   112  Cent.  R.  Co.  v.  Harper,  83  Miss.  560, 

Am.  St.  79;  Benson  v.  Tacoma  R.  &  35  So.  746,  64  L.  R.  A.  283,  102  Am. 

Power   Co.,    51    Wash.   216,   98   Pac.  St.  469. 

605,   130  Am.   St.   1096.  '"Aiken      v.      Southern      R.      Co., 
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§  3314.  Carrier's  rules  and  regulations. — The  carrier  has 
the  power  to  make  reasonable  rules  and  regulations  for  the  con- 
duct of  its  business.  These  enter  into  its  contract,  and  the  pas- 
senger is  bound  to  comply  with  such  as  are  not  unreasonable,  and 
not  contrary  to  law.^'^  The  question  of  reasonableness  is  usually 
one  of  law.^'  It  is  sufficient  if  these  regulations  are  brought  to 
the  passenger's  notice  by  posting  so  that  they  may  reasonably  ad- 
vise themselves,  these  regulations  not  being  such  a  part  of  a  con- 
tract that  actual  notice  must  be  shown,  but  rather  depending  upon 
the  carrier's  power  to  control  his  business.^*  It  is  competent  to 
exact  payment  of  fare  in  advance,  and  on  demand  of  an  agent  so 
empowered,  the  passenger  must  pay,  or  show  a  ticket  indicating 
payment,  and  payment  must  be  in  legal  tender  if  so  required.^" 
A  tender  of  more  than  the  amount,  under  the  usages  of  business 
as  to  making  change,  is  sufficient,  but  a  tender  of  an  amount  so 
great  as  to  be  out  of  reasonable  approximation  is  insufficient.^" 


118  Ga.  118,  44  S.  E.  828,  98  Am. 
St.  107,  and  cases  cited  in  note; 
Busch  V.  Interborougli  Rapid  Transit 
Co.,  187  N.  Y.  388,  80  N.  E.  197,  10 
Am.  &  Eng.  Ann,  Cas.  460. 

"Elliott  R.  R.  (2d  ed.),  §  1S76.  See 
cases  cited  under  note  87.  Southern 
R.  Co.  V.  Watson,  110  Ga.  681,  36  S. 
E.  209;  Pennsylvania  R.  Co.  v.  Parry, 
55  N.  J.  L.  551,  27  Atl.  914,  22  L. 
R,  A.  251,  39  Am.  St.  654;  Eddy  v. 
Rider,  79  Tex.  53,  15  S.  W.  113; 
Norfolk  &  W.  R.  Co.  v.  Wysor,  82 
Va.  250,  26  Am.  &  Eng.  R.  Cas.  234. 

"Central  of  Ga.  R.  Co.  v.  Motes, 
117  Ga.  923,  43  S.  E.  990,  62  L.  R. 
A.  507,  97  Am.  St.  223  (holding  rea- 
sonable a  parol  regulation  forbidding 
sleeping  in  waiting  rooms). 

"Elliott  R.  R.  (2d  ed.),  §  1576; 
Johnson  v.  Concord  R.  Corp.  46  N. 
H.  213,  88  Am.  Dec.  199;  Whitesell 
V.  Crane,  8  Watts,  &  S.  (Pa.)  369; 
Trotlinger  v.  East  Tennessee  R.  Co., 
11  Lea  (Tenn.)  533;  Louisville  & 
N.  R,  Co.  V.  Turner,  100  Tenn.  213, 
47  S.  W.  223,  43  L.  R.  A.  140;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Moody  (Tex. 
Civ.  App.),  30  S.  W.  574. 

"Elliott  R,  R.  (2d  ed.),  §  1594; 
Pittsburg,  C.  &.  St.  L.  R.  Co.  v.  Van- 
dyne,  57  Ind.  576,  26  Am.  Rep.  68; 
Van  Dusan  v.  Grand  Trunk  R.  Co., 


97  Mich.  439,  56  N.  W.  848,  37  Am. 
St.  354n;  Mahoney  v.  Detroit  City 
R.  Co.,  93  Mich.  612,  53  N.  W.  793, 
18  L.  R.  A.  335,  32  Am.  St.  528; 
Jersey  City  &c.  R.  Co.  v.  Morgan, 
52  N.  J.  L.  60,  18  Atl.  904;  Peabody 
V.  Oregon,  R.  &  Nav.  Co.,  21  Ore. 
121,  26  Pac.  1053,  12  L.  R.  A.  823 
and  note.  A  coin  is  not  deprived  of 
its  legal  tender  quahties  merely  by 
becoming  worn  in  circulation,  and 
a  carrier  must  receive  such  a  coin 
in  payment  of  fare  if  not  appreciably 
diminished  in  weight  and  it  retains 
the  appearance  of  a  coin  duly  issued 
from  the  mint.  Cincinnati  Northern 
Tr.  Co.  V.  Rosnagle,  84  Ohio  St.  310, 
95  N.  E.  884,  Ann.  Cas.  1912C.  639, 
35  L.  R.  A.   (N.  S.)   1030n. 

'"Burge  V.  Georgia,  R.  &  El.  Co., 
133  Ga.  423,  65  S.  E.  879;  Barker  v. 
Central  Park  &c,  R.  Co.,  151  N.  Y. 
237,  45  N.  E.  550,  56  Am.  St.  626, 
35  L.  R.  A.  489  (holding  tender  of 
five  dollar  bill  for  five  cent  fare  not 
reasonable)  ;  Funderburg  v.  Augusta 
&  A.  R.  Co.,  81  S.  Car.  141,  61  S.  E. 
1075,  21  L,  R.  A,  (N,  S,)  868;  Knox- 
ville  Transp.  Co,  v,  Wilkerson,  117 
Tenn,  482.  99  S,  W,  992,  9  L,  R,  A, 
(N.  S.)  579,  10  Am,  &  Eng.  Ann. 
Cas,  641  and  note.  The  company  is 
liable  if  the  conductor  does  not  re- 
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If,  by  mistake,  the  conductor  accepts  a  smaller  amount  than  re- 
quired, it  has  been  held  that  the  passenger  must  correct  the  mis- 
take on  demand,  or  suffer  ejection.^^  It  has  also  been  held  to 
be  the  duty  of  a  passenger,  when  a  conductor  approaches,  to 
tender  him  tickets  or  money,  and  notify  him  of  his  destination.^'' 
If  the  passenger  gets  on  the  wrong  train  without  fault  of  the 
carrier,  but  by  his  own  mistake,  he  is  not  entitled  to  be  carried 
to  the  next  station  without  payment  of  fare.^^  If  opportunity  to 
purchase  a  ticket  has  been  offered,  the  carrier  may  charge  a  sum 
in  addition  to  the  price  of  a  ticket,  not  greater  than  the  maximum 
allowed  by  law,  where  the  passenger  has  not  purchased  a  ticket 
before  boarding,^*  and  if  the  passenger  has  simply  come  to  the 
station  without  time  in  which  to  buy  a  ticket  he  cannot  say  that 
he  did  not  have  reasonable  opportunity,  but  must  pay  additional 
fare.^^  It  has  been  held  that  a  passenger  may  refuse  to  pay  his 
fare  until  his  baggage  is  checked.^" 

§  3315.  Ejection  for  failure  to  comply  with  regulations  or 
because  of  faulty  ticket. — It  is  proper  for  the  carrier  to  eject 
or  exclude  from  a  train  or  other  vehicle  one  who  has  failed  to 
comply  with  reasonable  rules  and  regulations,  including  those 
above  discussed."^     Disorderly  or  obnoxious  persons  may  be 

turn  the  change.     Gillespie  v.  Brooklyn  205,  40  N.  E.  20 ;  Missouri,  K.  &  T. 

&c.  R.  Co.,  178  N.  Y.  347,  70  N.  E.  R.  Co.  v.  Dawson,  10  Tex.  Civ.  App. 

857,  102  Am.  St.  503.  A  battered  coin  19,  29  S.  W.  1106. 

is  a  good  tender.     Cincinnati  North-  ^Elliott    R.    R.    (2d    ed.),    §    200; 

ern     Transp.     Co.    v.     Rosnagle,    84  McGowen   v.    Morgan's    &c.    R.    Co., 

Ohio  St.  310,  95  N.  E.  884,  35  L.  R.  41  La.  Ann.  732,  6  So.  606,  5  L.  R.  A. 

A.    (N.   S.)    1030n,  Ann.  Cas.   1912C.  817,   17  Am.   St.  415;   Zagelraeyer  v. 

639.  A  street  railway  may  require  a  Cincinnati  &c.  R.  Co.,  102  Mich.  214, 

passenger   to   put   nickels   in   an   au-  60  N.  W.  346,  47  Am.  St.  514;  Am- 

toraatic    collector.    Martin    v.    Rhode  mons    v.    Southern    R.    Co.,    138    N. 

Island    &c.    Co.,    32    R.    I.    162,    78  Car.  555,  51  S.  E.  127,  3  Am.  &  Eng. 

Atl.   548    32   L    R.   A.    (N.   S.)    695,  Ann.    Cas.    886    and    note;    Mills    v. 

Ann.   Cas.   1912C.   1283.  Missouri  &c.  R.  Co.,  94  Tex.  242,  59 

="  Curtis  V.   Louisville   &c.    R.    Co.,  S.  W.  874,  55  L.  R.  A.  497. 

94  Ky.  573,  15  Ky.  L.  351,  23  S.  W.  ""Lake  Erie  &  W.  R.  Co.  v.  Mayo, 

363,  21   L.   R.  A.   649;   Wardwell  v.  4    Ind.    App.    413,    30    N.    E.    1106; 

Chicago  &c    R.  Co.,  46  Minn.  514,  49  Union  Pac.  R.  Co.  v.  Wolf,  54  Kans. 

N.  W.  206,  13  L.  R.  A.  596,  24  Am.  592,  38  Pac.  786. 

St    246.  ""Tarr   v.    Oregon    Short   Line   R. 

==  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Co.,  14  Idaho  192,  93  Pac.  957,  125 

Smith,  110  Tenn.  197,  75  S.  W.  711,  Am.  St.  151. 

100  Am.  St.  799.  "Elliott  R.  R.    (2d  ed.),  §§  1575- 

"  Columbus,    C.    &    Ind.    Cent.    R.  1577a.   See  cases  cited  under  notes  16, 

Co  V.  Powell,  40  Ind.  37;  New  York  §  3314  and  note  87,  S  3310. 
&  N.  E.  R.  Co.  V.  Feely,   163  Mass. 
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ejected  or  excluded.^^  One  may  be  expelled  who  refuses  to  pay 
his  fare  or  show  a  ticket,  but  reasonable  opportunity  to  do  so 
must  be  given  first.^"  If  the  ticket  offered  does  not  entitle  the 
holder  to  transportation  at  the  time  and  on  the  train  on  which 
presented,  he  may,  in  a  proper  case,  be  expelled,^"  but  if  before 
steps  are  taken  toward  the  ejection  of  a  person  for  noncompli- 
ance with  a  rule  as  to  paying  fare  or  showing  a  ticket,  he  pays 
the  fare,  he  cannot  be  ejected,^^  and  if  the  passenger  tenders  the 
correct  amount,  and  the  conductor  demands  more,  the  passenger 
may  recover  damages,  if  ejected. ^^ 

One  who  has  paid  full  fare  may  by  misconduct  render  himself 
liable  to  expulsion.'^  If  a  parent  refuses  to  pay  fare  for  a  child, 
both  parent  and  child  may  be  put  off,  though  the  parent  has  paid 
for  himself.^*  If  the  conductor  mistakenly  expels  a  passenger, 
the  carrier  is  liable.^"  After  something  has  been  done  to  stop  a 
train  in  order  to  expel  one,  it  is  then  too  late  for  him  to  obtain 
the  right  to  be  carried  by  his  payment  of  the  fare.^"    Where  one 


°°  See  cases  cited  in  notes  25  to  28, 
§  3307. 

""  Missouri,  K.  &  T.  R.  Co.  v. 
Smith,  1S2  Fed.  608,  81  C.  C.  A.  598, 
10  Am.  &  Eng.  Ann  Cas.  939  and 
note;  Southern  R.  Co.  v.  Fleming, 
128  Ga.  241,  57  S.  E.  481,  10  Am.  & 
Eng.  Ann.  Cas.  921 ;  Anderson  v. 
Louisville  &  N.  R.  Co.,  134  Ky.  343, 
120  S.  W.  298,  20  Am.  &  Eng.  Ann. 
Cas.  920  and  note;  Shelton  v.  Erie 
R.  Co.,  73  N.  J.  L.  558,  66  Atl.  403, 
9  L.  R.  A.  (N.  S.)  727,  118  Am.  St. 
704. 

""  Pennington  v.  Illinois  Cent.  R. 
Co.,  252  111.  584,  97  N.  E.  289,  i7  L. 
R.  A.  (N.  S.)  983;  Terre  Haute,  A. 
&  St.  L.  R.  Co.  V.  Vanatta,  21  111.  188, 
74  Am.  Dec.  96;  Post  v.  Chicago  &  N. 
W.  R.  Co.,  14  Nebr.  110,  15  N.  W.  225, 
45  Am.  Rep.  100;  Melody  v.  Great 
Northern  R.  Co.,  25  S.  Dak.  606,  127 
N.  W.  543,  30  L.  R.  A.  (N-  S.)  568; 
Virginia  &  Southwestern  R.  Co.  v. 
Hill,  105  Va.  729,  54  S.  E.  872,  6 
L.  R.  A.   (N.  S.)  899. 

"Elliott  R.  R.  (2d  ed.),  §  1637; 
Note  to  Am.  &  Eng.  Ann.  Cas.  939; 
Georgia  S.  &  F.  R.  Co.  v.  Asmore, 
88  Ga.  529,  15  S.  E.  13,  16  L.  R.  A. 
53n ;  Indianapolis  St.  R.  Co.  v.  Wil- 
son, 161  Ind,  153,  66  N.  E.  950,  67 
N.  E.  993,  100  Am.  St.  261. 


^°  Curtis  V.  Louisville  City  R.  Co., 
94  Ky.  573,  15  Ky.  L.  351,  23  S.  W. 
363,  21  L.  R.  A.  649;  Adams  v. 
Union  R.  Co.,  21  R.  I.  134,  42  Atl. 
515,  44  L.  R.  A.  273. 

'"Gould  V.  Chicago,  M.  &  St.  P. 
R.  Co.,  5  McCrary  (U.  S.)  502,  18 
Fed.  155. 

•"  Philadelphia,  W.  &  B.  R.  Co.  v. 
Hoeflick,  62  Md.  300,  50  Am.  Rep. 
223;  Braun  v.  Northern  Pac.  R.  Co., 
79  Minn.  404,  82  N.  W.  675,  984,  49 
L.  R.  A.  319,  79  Am.  St.  497. 

■"Atlanta  Consol.  St.  R.  Co.  v. 
Keeny,  99  Ga.  266,  25  S.  E.  629,  33 
L.  R.  A.  824;  Georgia  R.  &  Banking 
Co.  V.  Eskew,  86  Ga.  641,  12  S.  E. 
1061,  22  Am.  St.  490. 

="  Missouri,  K.  &  T.  R.  Co.  v. 
Smith,  152  Fed.  608,  10  Am.  &  Eng. 
Ann.  Cas.  939  and  note ;  Garrison  v. 
United  Railways  &c.  Co.,  97  Md.  347, 
55  Atl.  371,  99  Am.  St.  452;  Mullins 
V.  Illinois  Central  R.  Co.,  93  Miss. 
184,  46  So.  529,  136  Am.  St.  542; 
Behr  v.  Erie  R.  Co.,  69  App.  Div.  (N. 
Y.)  416,  74  N.  Y.  S.  1007;  Kirk  v. 
Seattle  Elec.  Co.,  58  Wash.  283,  108 
Pac.  604,  1  L.  R.  A.  (N.  S.)  991  and 
note.  But  see  Holt  v.  Hannibal  &c. 
R.  Co.,  174  Mo.  524,  74  S.  W.  631, 
affg.  87  Mo.  App.  203. 
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conductor  fails  to  give  the  passenger  a  receipt  as  evidence  of 
payment  of  fare,  and  a  second  conductor  expels  him  for  the  lack 
of  such  receipt,  it  is  held  that  the  carrier  is  liable,  even  though 
the  second  conductor  was  justified."  If  the  passenger  has  made 
a  mistake  as  to  his  ticket,  he  must  pay  to  prevent  expulsion.'* 
Under  some  holdings,  if  the  ticket  agent  has  made  the  mistake 
in  furnishing  the  ticket,  and  the  passenger  cannot  reasonably  be 
charged  with  knowledge  of  such  mistake,  he  may  rely  upon  the 
agent's  representations,  and  cannot  be  expelled  lawfully.'®  If 
the  passenger  has  paid  a  portion  of  the  fare  he  has  a  right  to  its 
return  before  he  can  be  expelled.*" 

One  ejected  from  a  train  must  not  be  put  off  in  a  dangerous 
manner,  or  at  a  dangerous  place,  and  unnecessary  force  must  not 
be  used,  and  this  rule  has  been  incorporated  into  the  statutes  of 
many  states.*^  If  expulsion  is  necessary,  reasonable  and  ordinary 
care  must  be  used,  and  it  has  been  held  that  one  must  be  put  off 
at  a  station.*^ 

§  3316.  Carrier's  right  to  compensation. — Every  contract 
rests  upon  a  consideration,  and  the  carrier  of  passengers  as  a  con- 
sideration for  his  services  has  a  right  to  a  reasonable  compen- 
sation.""   In  the  case  of  the  most  important  carriers  today,  the 

''Scofield  V.  Pennsylvania  Co.,  112  (Tex.),  144  S.  W.  1126,  39  L.  R.  A. 

Fed.  855,  50  C.  C.  A.  553,  56  L.  R.  (N.  S.)  512. 

A.  224;   Lake  Erie  &  W.   R.   Co.  v.        "  Bumham  v.  Grand  Trunk  R.  Co., 

Fix,  88  Ind.  381,  45   Am.  Rep.  464;  63    Maine    298,    18    Am.    Rep.    220; 

Appleby  v.   St.   Paul  City  R.  Co.,  54  Wardwell   v.   Chicago,   M.    &   St.    P. 

Minn.    169,   55   N.   W.   1117,  40  Am.  R.  Co.,  46  Minn.  514,  49  N.  W.  206, 

St,  308.  13    L.    R.   A.    596,   24   Am.    St.   246; 

"Haggerty    v.    Flint    &    P.    M.    R.  Braun   v.    Northern    Pac.   R.   Co.,   79 

Co.,  59  Mich.  366,  26  N.  W.  639,  60  Minn.    404,    82    N.    W.    675,   984,    49 

Am.  Rep.  301.  L.  R.  A.  319,  79  Am.  St.  497. 

=' McDonald  v.   Central  R.   Co.,  72        ^Elliott  R.  R.,  §   1637;  Doggett  v. 

N.  J.  L.  280,  62  Atl.  405,  2  L.  R.  A.  Chicago,   B.   &   I.   R.    Co.,    134  Iowa 

(N.  S.)  505,  111  Am.  St.  672;  Contra,  690,  112  N.  W.  171,  13  L.  R.  A.  (N. 

Shelton  v.   Erie  R.   Co.,  li  N.  J.  L.  S.)    364n;   Louisville   &c.   R.    Co    v 

558,  9  Am.   &   Eng.  Ann.    Cas.   883;  Cottengim,  31  Ky.  L.  871,  104  S    W 

Memphis   St.   R.   Co.   v.   Graves,    110  280,  13  L.  R.  A.   (N.  S.)  624-   State 

Tenn.  232,  75  S.  W.  729,  100  Am.  St.  v.   Kinney,   34  Minn,  311,  25  N    W 

803;  Olson  v.  Northern  P,  R,  Co,.  49  705;  Wright  v.  Union  R.  Co     21   R 

Wash.  626,  18  L.  R.  A,   (N,  S.)  209,  I.   554,  45   Atl,   548;   Texas   h  P,  R.' 

But  the  company  is  not  bound  by  a  Co.  v,  James,  82  Tex.  306,  18  S.  W. 

ticket    agent's    representations    made  589,  IS  L,  R.  A.  347. 
after  a  ticket  is  sold.     Pennington  v.         ''For   cases    arising   under   certain 

111.  Cent,  R.  Co,,  252  111.  584.  97  N.  of  these  statutes,  see  6  Cyc.  561 
E.  289,  37  L,  R,  A,  CN,  S,)  983,  And        "Johnson  v,  Pensacola  ftc.  R    Co 

see,   Atchison   &c.   R.   Co.   v.   Lucas  16  Fla.  623,  26  Am.  Rep.  731 ;  Spof- 
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amount  of  fare  is  regulated  by  statute,  and  if  such  regulation  is 
reasonable  and  does  not  compel  carriage  at  such  a  low  rate  as  to 
be  confiscation  of  property,  or  the  taking  of  property  without 
just  compensation  or  due  process  of  law,  it  is  valid.*^  The  rate 
may  be  fixed  by  usage,*''  in  the  absence  of  statute,  or  by  contract 
between  the  passenger  and  the  carrier.  In  the  case  of  an  inter- 
urban  or  street  railway,  the  rate  may  be  fixed  by  a  contract  be- 
tween the  railway  company  and  the  city,  and  if  such  a  contract 
violates  no  law  and  is  not  contrary  to  public  policy,  it  is  binding 
between  the  parties,  until  the  state  interferes  to  modify  the 
rates. *°  If  there  is  a  contract  with  a  city  that  the  rate  of  fare 
may  not  be  changed  without  consent  of  both  parties,  it  is  not  a 
change  of  the  rate  where  a  single  fare  is  five  cents,  to  discontinue 
selling  six-ride  tickets  for  twenty-five  cents,  for  "rate  of  fare" 
means  the  unit  or  basic  price,  on  which  the  total  charge  is  based, 
in  this  case  the  rate  for  a  single  ride.*^  The  carrier  has  no  lien 
upon  the  passenger  for  a  fare,  which  is  a  debt,  and  no  right  to 
detain  him  for  its  nonpayment.*^ 

§  3317.  The  ticket  as  a  contract. — A  ticket  is  in  many  re- 
spects similar  to  the  receipt  or  bill  of  lading  given  by  the  carrier 
of  goods.  It  is  a  receipt  in  that  it  is  evidence  that  the  passenger 
has  paid  the  fare  demanded,  from  a  place  named  therein  to  an- 
other place.*"    Fare  is  "the  price  of  passage,  or  the  sum  paid  or 

ford  V.  Boston  &c.  R.  Co.,  128  Mass.  erating  at  a  loss,  it  may  be  relieved 

326;    McDuffee    v.    Portland    &c.    R.  from  the  2-cent  a  mile  fare  imposed 

Co     52  N    H.  430,   13  Am.  Rep.  72.  by    statute.    Philadelphia    &    Reading 

"St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  R.  Co.  v.  Phila.  County,  228  Pa.  St. 

54  Ark.  101,  IS  S.  W.  18,  11  L.  R.  A.  505,  11  Atl.  892. 

452,   affd.    156   U.    S.   649,   39   L.   ed.  •"  Spoflford  v.   Boston  &  Maine   R. 

567,  IS  Sup.  Ct.  484;  Commonwealth  Co.,  128  Mass.  326. 

V.  Interstate  Consol.   St.  R.   Co.,   187  "  Manitowoc  v.   Manitowoc  &c.  R. 

Mass.  436,  73   N.   E.   530,   11   L.   R.  Co.,  145  Wis,  13,  129  N.  W.  925,  14 

A.   (N.  S.)  973n,  2  Am.  &  Eng.  Ann.  Am,   St.   10S6, 

Cas.   419,   note  9  Am.   8z   Eng,   Ann.  "Philadelphia  v,   Phila,   Rapid  Tr. 

Cas,    1130;    Stone  v.   Farmers'   Loan  Co,,  228  Pa.   St.  325,  11  Atl.  501,  21 

&c,  Co.,  116  U,  S.  307,  29  L.  ed.  636,  Am.  &  Eng.  Ann.  Cas.  87. 

6  Sup    Ct.  334,  388,  1191,  23  Am.  &  *"  Lynch  v.  Metropolitan  El.  R.  Co., 

Eng.    R,     Cas,    S77;     Georgia    R    &  90  N,  Y,  11,  43  Am.  Rep.  141. 

■Ranking    Co,    v.    Smith,    128    U.    S,  ®  Indianapolis    St.   R,   Co.   v.   Wil- 

174.  9  Sup,  Ct.  47,  32  L,  ed,  377,  35  son,  161   Ind,  153,  66  N,  E,  950,  67 

Am,  &  Eng,  R,  Cas.  511,  Where  rates  N.    E.   993,    100   Am,    St,   260,    citing 

as    to    a    particular    carrier   are   not  many   cases:    Quimby  v,   Vanderbilt, 

compensatory,  and  the  carrier  is  op-  17   N,    Y,    306,   72   Am.    Dec.   469; 
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'to  be  paid  for  carrying  the  passenger. "°''  The  ticket  is  evidence 
that  a  contract  has  been  entered  into,"  but  the  contract  is  one 
implied  by  law  except  as  it  is  expressed  in  the  ticket,  and  parol 
evidence  has  often  been  held  admissible  to  prove  the  terms  of  the 
contract  entered  into  betv^reen  the  carrier's  agent  and  the  passen- 
ger, and  the  representations  made  by  the  agent."  Yet  the  terms 
of  the  contract,  or  certain  conditions  which  form  a  part  of  the 
contract,  are  often  printed  on  the  ticket,  and,  in  such  cases,  it 
seems  that  the  better  rule  is  that  a  passenger  has  no  right  to  rely 
upon  representations  of  an  agent  contrary  to  its  express  condi- 
tions." A  ticket  is  not  negotiable  like  commercial  paper,  though 
it  is  transferable,  unless  otherwise  provided,  and  a  bona  fide  pur- 
chaser of  a  stolen  or  fraudulently  obtained  ticket  does  not  thereby 
get  title.°*  The  purchaser  of  a  through  ticket  is  entitled  to  travel 
by  the  usual  route,  and  not  by  another  way  owned  by  the  same 
company.^^  A  ticket  for  traveling  in  one  direction  is  not  good 
for  passage  in  the  opposite  direction.  ^^  That  a  ticket  has  been 
issued  for  passage  between  two  points  does  not  necessarily  imply 
that  all  the  company's  passenger  trains  stop  at  both  stations, 

O'Rourke  v.  Citizens'  St.  R.  Co.,  103  Ames  v.   Southern   Pac.   R.   Co.,   141 

Tenn.  124,  52  S.  W.  872,  46  L.  R.  A.  Cal.  728,  75  Pac.  310,  99  Am.  St.  98; 

614.  Walker   v.    Price,   62    Kans.    ZZl ,   62 

^  Chase  v.  New  York  Cent.  R.  Co.,  Pac.  1001,  84  Am.  St.  392 ;   McQure 

26  N.  Y.   523.  v.   Phila.  &c.   R.   Co.,  34  Md.   532,  6 

"'  It  is  held  that  a  ticket  is  only  evi-  Am.  Rep.  345 ;  Pennington  v.  Phila. 
dence  of  the  contract  and  not  the  &c.  R.  Co.,  62  Md.  95 ;  Boice  v.  Hud- 
contract  itself.  Aiken  v.  Southern  son  River  R.  Co.,  61  Barb.  (N.  Y.) 
R.  Co.,  118  Ga.  118,  44  S.  E.  828,  62  611. 

L.   R.  A.   666,   98  Am.    St.   107;    In-  "Frank  v.  Ingalls,  41  Ohio  St.  560, 

dianapolis  St.  R.   Co.  v.  Wilson,  161  21  Am.  &  Eng.  R.  Cas.  277;  Levin- 

Ind.  153,  66  N.  E.  950,  dl  N.  E.  993,  son  v.  Texas  &c.  R.  Co.,  17  Tex.  Civ. 

100  Am.   St.  261,   and  cases  cited.  App.  617,  43  S.  W.  901. 

"'Louisville  &  Nashville  R.  Co.  v.  ""^  Milroy  v.   Chicago,  M.  &  St.   P. 

Scott,    141    Ky.   538,    133    S.   W.   800,  R.  Co.,  98  Iowa  188,  67  N.  W.  276; 

34  L.  R.  A.    (N.  S.)   206;  Hayes  v.  Bennett  v.   New  York   Cent.   &c.   R. 

Wabash   R.   Co.,    163   Mich.    174,   128  Co.,  69  N.  Y.  594,  25  Am.  Rep.  250. 

N.  W..  217,  31  L.  R.  A.   (N.  S.)   229  But  where  the  carrier  has  two  routes 

and    note ;    Illinois    Cent,    R.    Co.    v.  and  the  passenger  does  not  know  of 

Harper,  83  Miss.  560,  35  So.  764,  64  the  rule  that  she  must  go  by  direct 

L.  R.  A.  283,  102  Am.  St.  469 ;  Penn-  route,    and    where    the    former    con- 

sylvania   Co.   v.   Loftis,   72   Ohio   St.  ductor  and  the  ticket  agent  told  her 

288,  74  N.  E.   179,  106  Am.   St.  597,  she   was   on   the   right   route,   she   is 

3   Am.   &  Eng.  Ann.   Cas.   3 ;    Smith  not  bound  by  the  rule.  Illinois  Cent. 

V.   Southern  R.   Co.,  88  S.   Car.  421,  R.    Co.  v.   Harper,   83   Miss.   560,  35 

70  S.  E.   1057,  34  L.  R.  A.    (N.   S.)  So.  764,  64  L.  R.  A.  283,  102  Am.  St. 

708.     See    cases    cited    in    note    51,  469. 

§  3317.  "Ohio  &  M.  R.  Co.  v.  Swarthout, 

°" Elliott  R.   R.    (2d    ed.),    §    1593;  (7  Ind.  567,  ZZ  Am.  Rep.   104;  Die- 
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and  it  is  the  passenger's  duty  to  ascertain  whether  a  certain  train 
stops  before  he  takes  passage. '^^ 

§  3318.  Conclusiveness  of  ticket. — The  cases  are  decidedly 
in  conflict  on  this  question.  It  has  been  shown  that  many  cases 
hold  that  oral  evidence  is  admissible  to  show  representations  of 
the  agent  which  entered  into  the  real  contract,  but  that  others 
hold  that  as  between  a  conductor  and  passenger  the  ticket  is  con- 
clusive for  the  time  being.  It  seems  that  the  weight  of  recent 
authority  would  uphold  the  following  statements,  although  there 
are  opposite  holdings.  If  a  ticket  is  in  form  a  mere  check  or 
token,  valid  on  its  face,  obtained  from  an  authorized  agent,  and 
the  passenger  is  not  at  fault,  he  cannot  be  ejected  because  the 
ticket  does  not  comply  with  some  unknown  regulation  of  the 
carrier.'^*  Where  a  ticket  is  not  valid  on  its  face,  the  passenger 
has  a  right  of  action  against  the  carrier  in  breach  of  contract 
for  selling  him  such  invalid  ticket,  but  as  between  him  and  the 
conductor,  his  proper  course  is  to  pay  fare  or  he  must  suffer  ex- 
pulsion.^" It  is  said  that  the  reason  for  this  is  the  impossibility 
of  operating  railways  in  any  other  manner  with  a  due  regard  to 
the  safety  and  convenience  of  the  public,  and  the  proper  security 
of  the  company  in  collecting  fares.""  On  the  other  hand,  it  is 
very  frequently  the  case  that  a  passenger  on  a  train  does  not  carry 
with  him  sufficient  money  to  pay  fare  when  he  has  already  pur- 

trich  V.   Pennsylvania  R.   Co.,  71   Pa.  ed.   71,   12    Sup.    Ct.   356;   Dissenting 

St.   432,    10   Am.   Rep.  711.   Compare  opinion,   Indianapolis   St.   R.   v.   Wil- 

Illinois    Cent.    R.    Co.   v.    Harper,   83  son,   161   Ind.   153,  66  N.   E.  950,  67 

Miss.   560,   35   So.   764,   64   L.   R.  A.  N.  E.  993,  100  Am.  St.  261. 

283,  102  Am.  St.  469.  "' Elliott   R.   R.,   §    1594,   and  cases 

"Ohio  &  M.  R.  Co.  V.  Swarthout,  cited;   Kiley  v.   Chicago  City  R.   Co., 

a  Ind.  567,  a  Am.  Rep.   104;   Chi-  189  111.  384,  59  N.  E.  794,  52  L.  R.  A. 

cago,  St.  L.  &  P.  R.  Co.  v.  Bills,  104  626,   82   Am.    St.   410;    Illinois    Cent. 

Ind.  13,  3  N.  E.  611;  Logan  v.  Han-  R.   Co.  v.   Fleming,   148  Ky.  473,   146 

nibal   &   St.   J.  R.    Co,.   11  Mo.   663;  S.  W.  1110;    Frederick   v.    Marquette, 

Dietrich  v.   Pennsylvania   R.   Co.,   71  H.  &  O.  R.   Co.,  37  Mich.  342,  9  L. 

Pa,  St.  432,  10  Am.  Rep.  711.  But  see  R.  A.   132n,  26  Am.  Rep.  531;   Shel- 

Illinois    Cent.    R.    Co.    v.    Harper,   83  ton  v.   Erie  R.  Co.,  IZ  N.  J.  L.   558, 

Miss   560,    35    So.   764,   64   L.   R.   A.  66  Atl.  403,   118  Am.  St,  704,  9  Am. 

283,  102  Am.  St.  469,  &    Eng.    Ann,    Cas.    883;    McKay    v. 

■^^  Elliott  R,  R„  §  1594a;  Jefferson-  Ohio  River  R.  Co.,  34  W.  Va.  65,  11 

ville  R.  Co,  V,  Rogers,  28  Ind,  1,  92  S.  E,  lil,  9  L.  R,  A.  132.  26  Am,  St. 

Am.    Dec.    276;    Hufford    v.    Grand  913,  44  Am,  &  Eng,  R.  Cas,  395. 

Rapids  &c,  R,  Co,,  53  Mich,   118,  48  ""  Pouilin  v.  Canadian  Pac.  R.  Co., 

N.  W.  580 ;  New  York  &c,  R.  Co.  v,  52  Fed,  197,  3  C.  C.  A.  23,  17  L.  R. 

Winter's  Admr,,  143  U.  S.  60,  36  L.  A.  800. 
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chased  what  he  believes  to  be  a  sufficient  ticket,  and  he  may  be 
put  to  great  hardship  because  of  ejection,  and  mistakes  on  the 
part  of  ticket  agents  are  not  infrequent,  and  many  courts,  moved 
by  these  considerations,  hold  that,  especially  if  the  ticket  is  made 
apparently  invalid  by  punching  or  stamping,  or  other  fault  of  the 
ticket  agent,  and  the  passenger  has  not  been  at  fault,  the  con- 
ductor must  heed  a  reasonable  explanation,  and  not  expel  the 
passenger,  and  it  must  be  said  that  this  rule  has  strong  reasons 
for  its  support,  though  its  working  would  present  some  difficulties 
to  the  carrier."^  It  is  held  that  as  to  Hmitation  of  liability  the 
passenger  is  not  bound  by  conditions  printed  on  the  back  of  the 
ticket  which  he  did  not  know  of  and  to  which  his  attention  was 
not  directed."^  But  since  any  limitation  of  liability  must  be  sup- 
ported by  consideration,  usually  a  reduced  fare,*^  it  is  held  that 
the  passenger  who  pays  a  reduced  fare  has  sufficient  notice  that 
the  carrier's  liability  may  have  been  restricted  by  the  ticket."* 
Where  a  ticket  is  of  doubtful  import  or  ambiguous,  it  is  con- 
strued most  strongly  against  the  carrier."" 

§  3319.  Loss  of  ticket. — Since  a  ticket  is»generally  the  only 
evidence  to  the  conductor  of  the  passenger's  rights,  or  at  least 
the  best  evidence,  he  must  produce  it  whenever  called  upon,  in 
order  to  prevent  impositions  upon  the  carrier,  and  if  he  has  no 

"Georgia  R.  &  Banking  Co.  v  see  note  to  Melody  v.  Great  North- 
Dougherty,  86  Ga.  744,  12  S.  E.  747,  ern  R.  Co.,  25  S.  Dak.  606,  127  N. 
'22  Am.  St.  499;  Cleveland,  C.  C.  &  W.  543,  Ann.  Cas.  1912C.  727. 
St.  L.  R.  Co.  V.  Beckett,  11  Ind.  ""  Little  Rock  &c.  R.  Co.  v.  Record, 
App.  547,  39  N.  E.  429;  Indianapohs  74  Ark.  125,  85  S.  W.  421,  109  Am. 
St.  R.  Co.  V.  Wilson,  161  Ind.  153,  St.  67;  Hutchens  v.  Pennsylvania  R. 
66  N.  E.  950,  67  N.  E.  993,  100  Am.  Co.,  181  N.  Y.  186,  73  N.  E.  972,  100 
St.   261,   2   L.   R.   A.    (N.    S.)    695.  Am.  St.  537. 

See   Cherry  v.    Chicago   &c.   R.    Co.,  "^  Southern  R.  Co.  v.  De  Laussure, 

191  Mo.  489,  90  S.  W.  381,  109  Am.  116  Ga.  53,  42  S.  E.  479;  Bullock  v. 

St.  830.  For  instance  of  humiliation  Delaware,  L.  &  W.  R.  Co.,  60  N.  J. 

see   111.    Cent.     R.    Co.    v.     Fleming  L.  24,  36  Atl.  773,  37  L.  R.  A.  417; 

(Ky.),    146    S.    W.    1110.    See    cases  Watson   v.   Louisville  &   N.   R.   Co., 

cited    under   note   39,    §    3315.      See  104  Tenn.  194,  56  S.  W.  1024,  49  L. 

cases  cited  in  note  9,  §  3325.     For   a  R.  A.  454. 

review  of  the  recent  cases  as  to  the  °*  Elliott  v.    Southern   Pac.  R.   Co., 

right  of  the  carrier  to  eject  a  pas-  145  Cal.  441,  79  Pac.  420,  68  L.  R.  A. 

senger      holding      a      ticket      invalid  393 ;   Watson   v.   Louisville   &   N.   R. 

through  the  carrier's  fault,  and  show-  Co.,   104   Tenn.   194,  56   S.   W.   1024, 

ing   that   the    weight   of    recent    au-  49  L.  R.  A.  454. 

thority     holds     that     the     passenger  ™Ann     Arbor     R.     Co.     v.     Amos 

may    recover    damages    for    ejection,  (Ohio),  97  N.   E.  978. 
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ticket,  it  makes  no  difference  that  he  has  lost,  mislaid  or  forgot- 
ten one,  and,  if  he  cannot  produce  it,  he  cannot  show  by  parol  that 
he  had  one  or  purchased  one,""  and  must  pay  fare  or  suffer  ex- 
pulsion,®^ though  if  lost  in  the  conveyance,  a  reasonable  time 
must  be  given  to  find  it."'  A  regulation  that  a  passenger  must 
surrender  his  ticket  is  reasonable,  and  if  a  check  or  some  evidence 
of  his  right  to  be  on  the  train  vi^ould  be  given  him  in  return,  for 
failure  to  surrender  it  he  may  be  expelled.®"  So  if  the  passenger 
has  paid  cash  fare,  and  has  been  given  a  train  ticket  or  rebate 
ticket,  he  must  produce  this  when  demanded.'"  Though  where  a 
ticket  is  so  imperfect  in  appearance  that  a  conductor  is  not  justi- 
fied in  considering  it  evidence  of  the  payment  of  fare,  he  may 
refuse  to  accept  it  in  lieu  of  fare,  yet  where  a  ticket  is  in  fact 
good,  and  merely  soiled  or  changed  in  its  general  appearance,  as 
where  the  color  had  faded  because  of  water,  and  the  passenger 
explains  such  conditions  satisfactorily,  the  carrier  is  liable  for 
wrongful  expulsion,  and  the  rule,  in  many  jurisdictions  at  least, 
is  that  if  the  ticket  is  only  apparently  bad,  the  conductor  must 
heed  the  reasonable  explanations  of  the  passenger.'^ 

§  3320.    Stop-over  privileges. — A  through  ticket  does  not 
give  stop-over  privileges,  unless  it  is  specially  provided  in  the 

*■  Downs  V.  New  York  &c.  R  Co.,  Louisville  &c.  R.   Co.  v.   Maybin,  66 

36  Conn.  287,  4  Am.  Rep.  77;  Harp  Miss.  83;  Robson  v.  New  York  Cent. 

V.   Southern  R.  Co.,  119  Ga.  927,  47  R.  Co.,  21  Hun  (N.  Y.)   387;  Louis- 

S.  E.  206,  100  Am.  St.  212;  Chicago  ville  &c.   R.   Co.   v.   Fleming,   14  Lea 

&   Alton   R.    Co.   V.   Willard,   31    111.  (Tenn.)   128,  18  Am.  &  Eng.  R.  Cas. 

App.  435 ;  Frederick  v.  Marquette  &c.  347 ;     International    &c.     R.     Co.    v. 

R.   Co.,   37   Mich.   342,  26   Am.   Rep.  Wilkes,  68  Tex.  617. 

531;    Monnier  v.   New   York  Central  ~  Havens  v.   Hartford  &  N.  H.  R. 

&c,  R.   Co.,  175  N.  Y.  281,  Q  N.  E.  Co.,  28   Conn.   69;   White  v.   Evans- 

569,  62  L.  R.  A.  357,  96  Am.  St.  619.  ville  &c.  R.  Co.,  133  Ind.  480,  33  N. 

Compare,    Cherry  v.    Chicago  &c.   R.  E.   273;    State   v.    Thompson,   20    N. 

Co.,  191  Mo.  489,  90  S.  W.  381,  2  L.  H.  250. 

R.  A.   (N.  S.)  695,  109  Am.  St.  830;  "Louisville,  N.  A.  &  C.  R.  Co.  v. 

"Harp  V.  Southern  R.  Co.,  119  Ga.  Goben,    15   Ind.   App.   123,  42   N.   E. 

927,  47  S.  E.  206,  100  Am.  St.  212;  1116,  43  N.  E.  890. 

Shelton  V.   Erie  R,  Co.,  73  N.  J.  L.  "Chicago  &  E.  I,  R^Co.  v   Conley. 

558,  66  Atl.  403,  9  L.  R.  A.  (N.  S.)  6  Ind.  App.  9,  32  N.  E.  96,  865;  Ilh- 

727,    118   Am.    St.    704;    Monnier   v.  nois    Cent.    R.    Co.    v.    Gortikov,   90 

New  York  &c,  R.  Co.,  175  N.  Y.  281,  Miss.   787,   45   So.   363    14  L.   R    A. 

€1  N.  E.  569,  62  L.  R.  A.  357,  96  Am.  (N.    S.)    464n,    122    Am.    St     324; 

St   619  Smith  v.  Southern  R.  Co.,  88  S.  Car. 

•^  Maples  v.  New  York  &c.  R.  Co.,  421,  70  S.  E.  1057,  34  L.  R.  A.  (N. 

38  Conn.  557,  9  Am.  Rep.  434;  South  S.)  708. 
Carolina  R.  Co.  v.  Nix,  68  Ga.  572; 
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ticket."  Where  an  authorized  agent  has  misled  a  passenger  as 
to  stop-over  privileges,  or  has  agreed  to  give  them  to  him,  the 
carrier  may  be  liable  for  refusing  to  allow  them,  or  for  collecting 
additional  fare  to  carry  the  passenger  to  his  destination.'*  In 
the  case  of  through  tickets  sold  by  the  first  carrier  over  connect- 
ing lines  as  well  as  his  own,  the  passenger  is  not  required  to  travel 
continuously  over  all  the  lines  but  is  required  to  travel  continu- 
ously over  any  one  of  the  particular  roads  after  he  has  begun 
his  journey  on  that  road,''*  and  if  there  is  a  time  for  the  begin- 
ning of  his  journey  over  any  connecting  carrier's  route,  he  must 
begin  the  journey  with  that  carrier  before  the  expiration  of  the 
time  limit.'°  In  other  respects  his  situation  as  to  each  of  the 
carriers  is  practically  the  same  as  if  he  had  purchased  a  separate 
ticket  from  each  of  them,  and  he  does  not  need  to  make  a  con- 
tinuous journey  over  the  whole  route.  A  railroad  company  sell- 
ing a  through  ticket  may  by  express  or  implied  contract  make 
itself  liable  for  the  safe  carriage  of  a  passenger  over  the  entire 
route,  but  the  mere  sale  of  such  a  ticket  does  not  of  itself  show 
such  a  contract,  and  the  presumption  from  such  sale  is  that  the 
selling  carrier  is  the  agent  of  connecting  carriers.'"  Such  tickets 
are  assignable  if  there  are  not  stipulations  to  the  contrary,"  but 

"Roberts  v.   Koehler,  30  Fed.  94;  R.  A.  (N.  S.)  69S,  109  Am.  St.  830; 

Keeley   v.   Boston   &   Maine   R.   Co.,  Brian  v.  Oregon  Short  Line  R.  Co., 

67   Maine   163,  24  Am.   Rep.    19  and  40  Mont.  109,  105  Pac.  489,  25  L.  R. 

note;  Cheney  v.  Boston  &c.   R.   Co.,  A.  (N.  S.)  459n,  20  Am.  &  Eng.  Ann. 

11   Mete.    (Mass.)    121,  45  Am.   Dec.  Cas.  311  and  note;  Auerbach  v.  New 

190  and  note ;  Coleman  v.  New  York  York  Cent.  R.  Co.,  89  N.  Y.  281,  42 

&  N.  H.  R  Co.,  106  Mass.  160;  Penn-  Am.  Rep.  290,  6  Am.  &  Eng.  R.  Cas. 

sylvania   R.   Co.   v.   Parry,   55   N.   J.  334. 

L.  551,  27  Atl.  914,  22  L.  R.  A.  251,  "  Pennsylvania  R.  Co.  v.  Hine,  41 

39  Am.  St.  654;  Louisville  &  N.  R.  Ohio   St.  276;   Gulf,   C.   &   S.   F.   R. 

Co.    V     Klyman,    108   Tenn.    304,    67  Co.  v.  Looney,  85  Tex.  158,  19  S.  W. 

S.  W.  472,  56  L.  R.  A.  769,  91  Am.  1039,  16  L.  R.  A.  471,  34  Am.  St.  787, 

St.  755.  52  Am.  &  Eng.  R.  Cas.  197. 

"  Burnham  v.  Grand  Trunk  R.  Co.,  "  Kansas  City,  M.  &  B.  R.  Co.  v. 

63  Maine  298,  18  Am.  Rep.  220 ;  Tar-  Foster,   134  Ala.  244,  32  So.  77Z,  92 

bell    V.    Northern    Cent.    R.    Co.,    24  Am.  St.  25;   Pennsylvania  R.  Co.  v. 

Hun  (N.  Y.)  51 ;  Young  v.  Penna.  R.  Connell,  112  111.  295,  54  Am.  Rep.  238, 

Co.,  115  Pa.  St.  112,  7  Atl.  741;  New  18  Am.  &  Eng.  R.  Cas.  339;  Hartan 

York,  L.  E.  &  W.  R.  Co.  v.  Winter,  v.    Eastern    R.    Co.,    114    Mass.    44; 

143  U.  S.  60,  36  L.  ed.  71,  12  Sup.  Ct.  Pennsylvania    R.    Co.    v.    Loftus,    72 

356.  Ohio  St.  288,  74  N.  E.  179,  106  Am. 

"Knight   V,   Portland   &c.    R.    Co.,  St.  597,  3  Am.  &  Eng.  Ann.   Cas.  3 

56    Maine   234,   96    Am.    Dec.    449;  and  note. 

Brooke  v.   Grand   Trunk  R.   Co.,   15  "Nichols  v,  Southern  Pac.  R.  Co., 

Mich.  332 ;  Cherry  v.  Chicago  &c.  R.  23  Ore.  123,  31  Pac.  296,  18  L.  R.  A. 

Co.,  191  Mo.  489,  90  S.  W.  381,  2  L.  55,  37  Am.  St.  664. 
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their  assignability  is  usually  regulated  by  contract."  If  the  ticket 
stipulates  for  a  continuous  trip,  the  conductor  has  no  right  to 
allow  stop-overs.^" 

§  3321.  Time  limitations. — A  railroad  company,  in  the  ab- 
sence of  statute  preventing,  may  reasonably  limit  the  time  within 
which  a  ticket  over  its  road  shall  be  good,^"  and  within  this  quali- 
fication it  may  be  limited  to  a  single  day,*^  or  particular  train.*^ 
A  limited  ticket  is  not  good  after  the  time  of  limitation  has  ex- 
pired, if  the  limitation  is  reasonable  and  if  the  carrier  has  fur- 
nished the  necessary  facilities  for  completing  the  journey  within 
the  stipulated  time.'^  It  seems  that  a  time  limitation  is  not  good 
unless  actually  brought  to  the  notice  of  the  passenger,  and  this 
may  not  be  done  by  public  notice  in  a  station,  nor,  it  seems,  merely 
by  a  limitation  written  or  printed  on  the  back  of  a  ticket,  where 
the  passenger  accepts  the  ticket  but  does  not  notice  the  limita- 
tion.** Some  courts,  however,  regard  the  limitation  of  time  as 
merely  a  regulation  of  the  carrier,  of  which  the  passenger  is 
bound  to  take  notice,^^  but  the  better  rule  seems  to  be  that  it  is 
a  matter  of  contract,  and  the  passenger  must  have  expressly  or 
impliedly  consented  in  order  to  be  bound.  The  limitation  is  con- 
strued most  strongly  against  the  carrier,  and  is  held  to  apply  to 

"Granier  v.  Louisiana  &c.  R.  Co.,  Am.  &  Eng.  Ann.  Cas.  118  and  note; 

42  La.  Ann.  880,  8  So.  614;  Cody  v.  McClure  v.  Philadelphia  &c.  R.  Co., 
Central  Pac.  R.  Co.,  4  Sawy.  (U.  S.)  34  Md.  532,  6  Am.  Rep.  345;  State  v. 
114  Fed  Cas.  No.  2940;  Drummond  Campbell,  32  N.  J.  L.  309;  Elmore  v. 
V  Southern  Pac.  R.  Co.,  7  Utah  118,  Sands,  54  N.  Y.  512,  13  Am.  Rep. 
25   Pac    733  617;  Gale  v,  Delaware  &c.  R.  Co.,  7 

"Sanden  v.  Northern  Pac.  R.  Co.,     Hun  (N.  Y.)  670. 

43  Mont  209.  115  Pac.  408,  34  L.  R.  ^  See  cases  cited  in  note  1,  §  3323; 
A.  (N.  S.)  711n.  Elliott  R.  R.,  §  1598. 

■»  Elliott   V.    Southern   Pac.   R.   Co.,  ''Freeman  v.  Atchison,  T.  &  S.  F. 

145  Cal.  441,  79  Pac.  420,  68  L,  R.  A.  R.   Co.,  71  Kans.  327,  80  Pac.  592,  6 

393-  Greeman  v.  Atchison  &c.  R.  Co.,  Am.   &   Eng.   Ann.   Cas.    118n;   Raw- 

71  kans.  327,  80  Pac.  592,  6  Am.  &  itzky  v.  Louisville  &c.  R.  Co.,  40  La. 

En''    Ann    Cas    118  and  note;   Raw-  Ann.   47,    3    So.    387;    Boling   v,    St. 

itzky  V    Louisville  &c.  R.  Co.,  40  La.  Louis  &  S.  F.  R,  Co.,  189  Mo.  219,  88 

Ann   47   3  So.  387 ;  Schubach  v.  Mc-  S.  W.  35 ;  State  v.  Campbell,  32  N.  J. 

Donald.  179  Mo.  163,  78  S.  W.  1020,  L.  309. 

65  L.   R.   A    136,    101    Am.    St,   452;  ''EUiott  R.   R.    (2d  ed.),   §§   1596- 

Brian  v    Oreeon  Short  Line  R.   Co.,  1598;  Norman  v.  Southern  R.  Co.,  65 

40  Mont    109,'  105  Pac.  489,  25  L.  R.  S.  Car.  517,  44  S.  E,  83,  95  Am.   St. 

A     CN     SI    459n     20    Am.    &    Eng.  809;  Louisville  &  N.  R.  Co.  v.  Turner, 

Ann    Cas,  311.  100  Tenn.  213,  47  S,  W.  223,  43  L,  R. 

"Freeman  v.  Atchison.  T.  &  S.  F,  A.  140. 

R.  Co.   71  Kans,  327,  80  Tac,  592,  6  "^  Coburn  v,  Morgan's  Louisiana  & 
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the  time  of  beginning  the  journey  and  not  to  the  time  of  comple- 
tion, and  if  the  journey  is  begun  before  midnight  of  the  day 
on  which  the  Hmitation  expires,  it  makes  no  difference  that  it  is 
not  completed  until  after  that  time.^"  If  there  is  no  express  limi- 
tation of  time,  the  statute  of  limitations  will  govern." 

§  3322.    Transfer  of  tickets — Nontransferable  tickets. — In 

the  absence  of  anything  to  the  contrary,  a  ticket  is  trans ferable.°° 
Nontransferable  tickets  based  on  reduced  rates  may  be  sold,  and 
often  limited  nontransferable  tickets  are  sold,  the  purchaser  of 
which  cannot  transfer  any  rights  thereunder.*"  By  express  pro- 
visions, the  ticket  may  be  made  nontransferable,  or  void  if  pre- 
sented by  one  other  than  the  original  holder,  or  the  mere  use  of 
a  word  such  as  nontransferable  may  be  suflficient  to  restrict  the 
right  to  use  to  the  first  purchaser.*"  So  if  a  ticket  is  issued  in  the 
name  of  one  person,  the  conductor  may  refuse  to  honor  it  when 
presented  by  another,  even  if  it  was  really  purchased  for  that 
other."  It  has  been  held  that  one  who  presents  a  nontransferable 
ticket  issued  to  another,  without  any  attempt  at  concealment,  is 
entitled  to  the  same  care  as  any  other  passenger  if  such  ticket 
has  been  accepted,""  and  also  that  a  conductor  may  not  refuse  to 

T.  R.  Co.,  105  La.  398,  29  So.  882,  83  Pac.  R.  Co.,  44  Minn.  454,  47  N.  W. 

Am.  St.  242;  Johnson  v.  Concord  R.  49,  9  L.  R.  A.  688,  20  Am.  St.  589; 

Co.,  46  N.  H.  213,  88  Am.  Dec.  199.  Nichols  v.  Southern  Pac.  R.  Co.,  23 

■"  Cleveland,  C.  C.  &  St.  L.  R.  Co.  Ore.  123,  31  Pac.  296,  18  L.  R.  A.  55, 

V.  Kinsley,  27  Ind.  App.  135,  60  N.  E.  V  Am.   St.   664;   Hudson  v.  Kansas 

169,    87   Am.    St.    245;    Auerbach   v.  Pac.  R.  Co.,  3  McCrary  (U.  S.)  249, 

New  York  Central  R.  Co.,  89  N.  Y.  9  Fed.  879. 

281,  42  Am.  Rep.  290;  Rutherford  v.  '"Langdon  v.  Howells,  L.  R.  4  Q. 

St    Louis   &   S.  W.   R.   Co.,  28  Tex.  B.  Div.  ZZl ;  Kirby  v.  Union  Pac.  R. 

Civ.  App.  625,  67  S.  W.  161.    But  it  Co.,  51  Colo.  509,  119  Pac.  1042;  Way 

is  held  that  if  the  provision  is  that  v.  Chicago  &c.  R.  Co.,  64  Iowa  48,  19 

the  ticket  must  be  "used  to  destina-  N.  W.  828,  52  Am.   Rep.  431;   Post 

tion"  before  a  certain  date,  the  jour-  v.  Chicago  &  N.  W.  R.  Co.,  14  Nebr. 

ney   must   be   completed   before   that  110,  15  N.  W.  225,  45  Am.  Rep.  100, 

time.   Brian  v.  Oregon  Short  Line  R.  9  Am.  &  Eng.  R.  Cas.  345 ;  Schubach 

Co.,  40  Mont.   109,   105   Pac.  489,  25  v.  McDonald,  179  Mo.  163,  78  S.  W. 

L.  R.  A.  (N.  S.)  459n,  20  Am.  &  Eng.  1020,  65  L.  R.  A.  136,  101  Am.  St.  452. 

Ann.  Cas.  311.  °°See  cases  cited  in  note  89  above. 

"Freeman  v.  Atchison,  T.  &  S.  F.  Granier  v.  Louisiana  &c.  R.   Co.,  42 

R.  Co.,  71  Kans.  327,  80  Pac.  592,  6  La.  Ann.  880,  8  So.  614;  Drummond 

Am.  &  Eng.  Ann.  Cas.  118  and  note;  v.  Southern  Pac.  R.  Co.,  7  Utah  118, 

Cassiano  v.  Galveston,  H.  &  S.  A.  R.  25  Pac.  733. 

Co.   (Tex.  Civ.  App.'),  82  S.  W.  806.  "'Chicago  &  Northwestern   R.   Co. 

*  Denver  &c,   R.   Co.   v.   Derry,   47  v.  Bannerman,  15  111.  App.  100. 

Colo.  584,  108  Pac.   172,  27  L.  R.  A.  "Robostelli   v.    New   York  &c.   R. 

(N.    S.)    761;    Carsten   v.    Northern  Co.,  ZZ  Fed.  796,  34  Am.  &  Eng.  R. 
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honor  a  nontransferable  ticket  in  the  hands  of  one  not  the  orig- 
inal purchaser,  and  at  the  same  time  take  the  same  up  and  keep 
it,  unless  he  has  such  right  by  contract.^^  Though  a  state  statute 
may  prevent  ticket  brokerage  or  scalping,  and  such  statutes  are 
valid,"*  yet  it  has  been  held  that  where  a  traveler  purchased  a 
ticket  with  no  restrictions  as  to  assignability,  he  may  maintain 
an  action  in  one  state  for  refusal  to  carry  him  on  such  ticket, 
although  in  that  state  it  is  unlawful  for  one  not  an  authorized 
agent  to  sell  tickets."^  Where  a  passenger  presents  a  nontrans- 
ferable ticket,  the  carrier  may  require  him  to  identify  himself  by 
writing  his  signature  for  comparison  with  the  signature  written 
on  the  ticket,  and,  if  this  is  not  satisfactory,  to  produce  other 
proof,  but  only  reasonably  satisfactory  proof  of  identity  can  be 
required,  the  conductor  not  being  an  absolute  arbiter."" 

A  railroad  company  is  not  obliged  by  the  common  law  to  sell 
mileage  or  commutation  tickets,  but  under  certain  authorities, 
if  the  company  has  been  accustomed  to  sell  such  tickets  to  the 
public,  it  cannot  discriminate  and  refuse  to  sell  to  a  particular  in- 
dividual under  the  circumstances  and  conditions  upon  which  they 
are  usually  sold."'  If  there  is  a  time  limitation,  the  portion  of  the 
mileage  ticket  not  used  before  the  expiration  of  such  time  is  not 
good."* 

§  3323.     Excursion  tickets  and  round-trip  tickets. — It  is 

held  that  an  excursion  ticket  is  exclusive  evidence  of  the  terms 

Cas.  SIS.    See  La  Gascogne,  13S  Fed.  928;  Southern  &c.  R.  Co.  v.  Hamil- 

577.    See  Denver  &c.  R.  Co.  v.  Berry,  ton,  54  Fed.  468;  Southern  R.  Co.  v. 

47  Colo.  584,  108  Pac.  172,  27  L.  R.  A.  Barlow,   104   Ga.   213,   30    S.   E.   732, 

(N.  S.)  761.  69   Am.    St.    166;    Baltimore    &c.    R. 

"'  Post   V.    Chicago   &c.    R.    Co.,    14  Co.  v.  Hudson,  117  Ky.  995,  80  S.  W. 

Nebr.  110,  15  N.  W.  225,  45  Am.  Rep.  454,  25  Ky.  L.  2154;  Southern  R.  Co. 

100;    Drummond    v.     Southern    Pac.  v.  Cassell,  28  Ky.  L.   1230,  92  S.  W. 

R.  Co.,  7  Utah  118,  25  Pac.  733.  281.    See  also,   Pittsburg  &c.   R.  Co. 

"Burdick  V.    People,    149   111.   600,  v.   Coll,  Zl  Ind.  App.  232,  16  N.  E. 

36  N.    E.   948,   24   L.   R.   A.    152,  41  816. 

Am.    St.    329,    10    Lewis    Am.    R.    &        "State  v.  Delaware  &c.  R.  Co.,  48 

Corp.   451   and  note;    Smalley  v.  At-  N.  J.  L.  55,  2  Atl.  803,  57  Am.  Rep. 

lanta  &  C.  A.  L.  R.   Co.,  17,  S.  Car.  543,    23    Am.    &    Eng.    R.    Cas.   470; 

572,  S3  S.  E.  1000,  6  Am.  &  Eng.  Ann.  Larrison    v.    Chicago    &c.    R.    Co.,    1 

Cas.  868  and  note.  Int.  Cora.  369. 

°°  Sleeper   v.    Pennsylvania   R.    Co.,         °°  Sherman  v.    Chicago   &c.   R.   Co., 

100   Pa.   St.  259,  45   Am.   Rep.  380,  9  40  Iowa  45 ;  Lillis  v.  St.  Louis,  K.  C. 

Am.  &  Eng.  R.  Cas.  291.  &  N.  R.  Co.,  64  Mo.  464,  27  Am.  Rep. 

""Marlow  v.  Southern  Pac.  R.   Co.  255;   Powell  v.    Pittsburg,   Cincinnati 

(Cat),    121    Am.    St.    127,    90    Pac.  &  St.  L.  R.  Co.,  25  Ohio  St.  70. 
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of  the  contract,  and  the  advertisements  of  the  excursion  are 
not  admissible  to  vary  its  terms."®  Such  a  ticket  especially 
may  be  limited  to  a  special  train,  or  particular  day,^  but  must  not 
be  limited  for  return  so  that  a  passenger  using  due  diligence  can- 
not commence  his  return  in  time.''  In  the  absence  of  limitation 
or  notice  to  the  contrary  when  purchased,  a  round-trip  excursion 
ticket  is  good  until  used,*  and  if  the  purchaser  has  used  it  in 
making  the  journey  one  way  and  then  transfers  it,  it  is  good  in 
the  holder's  hands,  unless  there  is  a  limitation  as  to  transfer.* 

§  3324.  Mutilated  tickets — Showing  ticket  before  admis- 
sion to  train. — A  mutilated  ticket  is  one  which  is  deprived  of 
some  essential  part;  where  a  ticket  is  torn  into  two  pieces,  if 
both  are  presented  to  the  conductor  at  the  same  time  and  no 
fraud  is  intended,  the  ticket  is  good."  A  condition  that  a  coupon 
ticket  is  void  if  detached  is  valid  and  reasonable,  but  must  be 
sensibly  and  reasonably  construed,  and  the  right  to  passage  can 
not  be  refused  where  it  is  detached  by  accident  or  inadvertence, 
and  is  presented  with  the  balance  of  the  ticket  of  which  it  forms 
a  part."  A  railroad  company  has  the  power  to  require  a  passen- 
ger to  show  his  ticket  to  a  gate  keeper  before  getting  on  the  train, 
and  any  person  having  notice  of  such  a  regulation  and  a  reason- 
able opportunity  to  comply  therewith  must  observe  it,  and  may 
be  prevented  by  force  from  its  violation.^ 

§  3325.  Transfers. — Street  car  companies  frequently  use 
transfer  checks,  and  are  held  to  the  duty  to  furnish  proper  ones. 

"  Howard  v.  Chicago,  St.  L.  &  N.  Cas.  672.   See  also,  Cherry  v.  Chicago 

O.  R.   Co.,  61   Miss.   194,   18  Am.  &  &c.  R.  Co.,  191  Mo.  489,  90  S.  W.  381, 

Eng.  R.  Cas.  313.  2  L.  R.  A.  (N.  S.)  695,  109  Am.  St. 

■■  Pennington  v.  Philadelphia  &c.  R.  830. 

Co.,  62   Md,  95,   18  Am.  &  Eng.  R.  "Carsten  v.  Northern  Pac.  R.  Co., 

Cas.  310 ;  McRae  v.  Wilmington  &c.  44  Minn.  454,  47  N.  W  49,  9  L.  R.  A. 

R.  Co.,  88  N.  Car.  526,  43  Am.  Rep.  688,  20  Am.  St.  589. 

745,  18  Am.  &  Eng.  R.  Cas.  316.  °  Young  v.   Central  of  Ga.  R.   Co., 

'  Texas  &  P.   R.   Co.   v.  Dennis,  4  120  Ga.  25,  47  S.  E.  556,  65  L.  R.  A. 

Tex.  Civ.  App.  90,  23  S-  W.  400.    See  436,  102  Am.  St.  68. 

on  excursion  tickets.  Cherry  v.  Chi-  '  Fairfield  v  Louisville  &  N  R   Co 

cago  &c.  R.  Co.,   191  Mo.  489,  90  S.  94  Miss.  887,  48  So.  513,  136  Am    St' 

W.  381,  2  L.  R.  A.   (N.  S.)  695,  109  611,   19  Am.   &  Eng.   Ann    Cas  '  456 

Am.  St.  830.  and  note. 

°  Pennsylvania    R.    Co.    v.    Spicker,  'Northern  Cent    R    Co    v    O'Cnn- 

105  Pa.  St.   142,  23  Am.  &  Eng.  R.  ner,  76  Md.  207,  24  Atl.  449,  16  L  R. 
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A  regulation  requiring  a  check  where  fare  is  paid  on  one  line  and 
transfer  permitted  to  another  is  valid  and  reasonable,  and  one 
who  enters  a  car  at  a  different  time  or  place  from  that  specified 
in  the  transfer  check  must  pay  fare  or  suffer  expulsion.*  The 
better  rule  is  that  if  a  carrier's  agent  makes  a  mistake  in  giving 
a  transfer,  such  mistake  is  not  binding  on  the  passenger,  and  thej 
passenger  is  not  bound  to  see  that  the  proper  transfer  is  given, 
since  a  transfer  is  merely  a  token  and  not  conclusive  evidence." 
The  contrary  rule,  however,  holds  in  certain  jurisdictions.^"  The 
street  car  conductor  in  punching  transfers  is  by  the  former  rule 
held  to  act  as  the  agent  of  the  company  in  the  relation  of  a  ticket 
seller,  and  his  representations  bind  the  company.^^  If  the  trans- 
fer is  not  required  by  statute  or  ordinance,  but  is  merely  given 
from  custom,  it  is  binding  on  the  company,^^  and  a  condition  that 
if  there  is  a  controversy  with  the  conductor  over  the  transfer  the 
passenger  must  pay  fare,  and  call  on  the  company  to  settle  the 
difficulty,  is  unreasonable.^^  A  passenger,  however,  cannot  re- 
fuse to  pay  his  fare  until  a  transfer  is  given,  though  by  experi- 
ence he  believes  that  he  otherwise  would  not  get  one  until  after 
his  transfer  point  was  passed.^* 

A.  449,  35  Am.   St.  422;  Dickerman  Co.,  79  Conn.   109,  63  Atl.   1087,   118 

V.  St.  Paul  &c.  R.  Co.,  44  Minn.  433,  Am.  St.  132,  6  Am.  &  Eng.  Ann.  Cas. 

46  N.  W.  907.  943 ;  Hornesby  v.  Georgia  R.  &  E.  Co., 

'Heffron   v.   Detroit    City   R.    Co.,  120  Ga.  913,  48  S.  E.  339,  1  Am.  & 

92  Mich.  406,  52  N.  W.  802,  16  L.  R.  Eng.  Ann.   Cas.  391   and  note.    Dis- 

A.    345,    31    Am.    St.   601;    Percy    v.  senting   opinion,    Indianapolis   St.    R. 

Metropolitan  St.  R.  Co.,  58  Mo.  App.  Co.  v.  Wilson,  161  Ind.  153.  66  N.  E. 

75.  950,  67  N.   E.  993,   100  Am.   St.  261, 

°  Indianapolis  St,  R.  Co.  v.  Wilson,  and  cases  cited.     See  Little  Rock  &c. 

161  Ind.  153,  66  N.  E.  950,  Q  N.  E.  R.  Co.  v.  Goerner,  80  Ark.  158,  95  S. 

993,  100  Am.  St.  261  and  cases  cited;  W.  1007,  7  L.  R.  A.  (N.  S.)  97. 

Morrill    v.    Minneapolis    St.    R.    Co.,  "Georgia  R.  &  Elec.  Co.  v.  Baker, 

103   Minn.   362,    115   N.   W.  395,   123  125  Ga.  562,  54  S.  E.  639,  7  L.  R.  A. 

Am.  St.  341   (a  strong  case)  ;  Arnold  (N.   S.)    103,  114  Am.   St.  246;  Chi- 

V.  Rhode  Island  Co.,  28  R.  I.  118,  66  cago  &c.   Transp.    Co.   v.   Brethauer, 

Atl,   60,    125   Am.    St.   721;    Memphis  223   III.  521,   79  N.   E.  287,   114   Am. 

St.  R.   Co.  V.  Graves,  110  Tenn.  232,  St.  352. 

75  S.  W.  729,  100  Am.  St.  803;  Citi-  ''Georgia    R.    &    Electric    Co.    v. 

zens'  St.  R.  Co.  v.  Clark,  33  Ind.  App.  Baker,  125  Ga.  562,  54  S.  E.  639,  114 

190,  71  N.  E.  S3,  104  Am.  St.  249.   See  Am.  St.  246. 

Montgomery    Tract.    Co.    v.    Fitzpat-  "  Georgia     R.     &    Electric     Co.    v. 

rick,   149  Ala.   511,  43   So.   136,  9  L.  Baker.  125  Ga.  562,  54  S.  E.  639,  114 

R.  A.  CN.  S.)  851n.  Am.  St.  246. 

'"Garrison  v.  United  Rys.   &  Elec-  "Louisville    R.    Co.    v.    Hutti,    141 

trie  Co.,  97  Md.  347,  55  Atl.  371,  99  Kv  511,  133  S.  W.  200. 
Am.   St.  452;   Norton  v.   Consol.  R. 
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§  3326.  Limitation  of  liability  by  contract — Where  one 
travels  on  pass. — Generally,  passes  are  issued  with  a  stipula- 
tion limiting  the  carrier's  liability.  Conditions  in  passes  that  the 
person  to  whom  they  are  issued  must  do  a  certain  thing  before 
he  may  ride  or  must  conduct  himself  in  a  certain  way  while  be- 
ing carried  are  valid,  if  not  in  contravention  of  public  policy  or 
of  statute,  and  the  person  traveling  on  the  pass  is  bound  to  com- 
ply, as  where  it  is  required  that  the  pass  must  be  signed,"  or  that 
a  drover  shall  remain  in  the  caboose  while  the  train  is  in  mo- 
tion.^* Many  passes  contain  a  stipulation  in  terms  exempting  the 
carrier  from  liability  for  negligence,  and  the  rule  in  many  juris- 
dictions is  that  such  a  limitation  is  void.^'  There  are,  however, 
many  other  authorities  which,  with  much  reason,  hold  to  the 
contrary  in  the  case  of  a  gratuitous  pass."  It  is  said  that  one 
may  not  contract  to  exempt  himself  from  liability  for  future 
negligence,  since  such  a  contract  is  against  public  policy,^"  but 
the  reasoning  of  the  contrary  cases  is  that  a  carrier,  when  it  issues 
a  pass  gratuitously  and  thus  does  something  which  the  law  does 
not  require  it  to  do,  may  stipulate  against  liability  for  negli- 
gence without  contravening  principles  of  public  policy.^"     Cer- 

"  Elliott  V.  Western  &  A.  R.  Co.,  357,  21  L.  ed.  627.   See  Elliott  R.  R. 

58  Ga.  454.  (2d  ed.),  §  1608;  Walther  v.  South- 

"Ft.    Scott,   W.   &   W.    R.    Co.    V.  ern    Pac.    R.    Co.,    159   Cal.   769,    116 

Sparks,   55   Kans.  288,  39  Pac.   1032.  Pac.  51,  Zl  L.  R.  A.  (N.  S.)  235  and 

But   the  conductor   may  waive   com-  note. 

pliance.   Leslie  v.  Atchison,  T.  &  S.  F.        "See  Elliott  R.  R.  (2d  ed.),  §  1608. 

R.   Co.,  82   Kans.   152,   107   Pac.  765,  See  note  il  L.  R.  A.    (N.   S.)   235; 

27  L.  R   A.  (N.  S.)  646.  Dugan  v.   Blue  Hill   St.   R.   Co.,   193 

"St.  Louis   &c.  R.   Co.  V.   Pitcock,  Mass.   431,  79  N.   E.   748;   Ulrich  v. 

82  Ark   441,  101  S.  W.  725,  118  Am.  New  York  &c.  R.  Co.,  108  N.  Y.  80, 

St.  84,  12  Am.  &  Eng.  Ann.  Cas.  582;  15  N.  E.  60,  2  Am.  St.  369;  Marshall 

Illinois    Cent.   R.    Co.   v.    Beebe,    174  v.   Nashville,   R.   &c.   Co.,    118  Tenn. 

111.   13,   50  N.   E.   1019,  43  L.  R.  A.  254,  9  L.  R.  A.  (N.  S.)  1246;  Muldoon 

210,  66  Am.  St.  253 ;  Doyle  v.  Fitch-  v.   Seattle  &c.   R.  Co.,  7  Wash.   528, 

burg  R.  Co.,  162  Mass.  66,  2sl  N.  E.  35  Pac.  422,  22  L.  R.  A.  794,  28  Am. 

770,  44  Am.  St.  335,  25  L.  R.  A.  157;  St.  901,  9  Lewis  Am.  Rep.  &  Corp. 

Yazoo  &  M.  V.  R.  Co.  v.  Grant,  86  715  and  note. 

Miss.  565,  38  So.  502,  109  Am.  St.  "Mobile  &  O.  R.  Co.  v.  Hopkins, 
723,  4  Am.  &  Eng.  Ann.  Cas.  556;  41  Ala.  486,  94  Am.  Dec.  607;  Louis- 
Cleveland,  P.  &  A.  R.  Co.  V.  Curran,  ville,  N.  A.  &  C.  R.  Co.  v.  Faylor, 
19  Ohio  St.  1,  2  Am.  Rep.  362;  Chat-  126  Ind.  126,  25  N.  E.  869;  Carroll 
tanooga  Rapid  Transit  Co.  v.  Ven-  v,  Missouri  R.  Co.,  88  Mo.  239,  57 
able,  105  Tenn.  460,  58  S.  W.  861,  51  Am.  Rep.  382. 

L.  R,  A.  886;  Galveston,  H.  &  S.  A.        ^"Quimby  v.  Boston  &c.  R.  Co.,  ISO 

R.  Co.  V.  Bean,  45  Tex.  Civ.  App.  52,  Mass.  365.  23  N.  E.  205,  5  L.  R.  A. 

99  S.   W.  721;   New  York  Cent.   R.  846;   Muldoon  v.   Seattle  &c.  R.  Co., 

Co.  V.  Lockwood,  17  Wall.   (U.  S.)  7  Wash.  528,  35  Pac.  422,  22  L.  R.  A. 
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tain  kinds  of  passes  cannot  be  held  to  have  been  issued  gratu- 
itously, for  there  has  been  a  consideration  of  some  kind  for  their 
issuance,  as  in  the  instance  of  a  drover's  pass,^^  and  the  one  rid- 
ing on  such  a  pass  is  a  passenger  for  hire. 

If  a  person  presents  a  pass  which  was  not  issued  to  him,  it  is 
a  fraud  upon  the  carrier,  and  the  carrier  owes  such  a  one  no  duty 
save  not  wilfully  to  injure  him."  Where  a  railroad  has  made  a 
contract  to  give  passes  which  is  based  on  a  valid  consideration, 
as  to  landowners  in  return  for  a  right  of  way,  such  contracts  will 
usually  be  upheld.-'  As  a  rule,  such  a  covenant  will  not  run  with 
the  land,  so  as  to  be  binding  upon  the  successors  of  the  railroad 
company.^* 

The  interstate  commerce  act  prohibits  carriers  engaged  in 
interstate  commerce  from  issuing  free  passes  except  to  certain 
persons,  and  is  strictly  enforced.^^  Certain  states,  by  statute  or 
by  their  constitutions,  forbid  the  issuance  of  passes  to  certain  per- 
sons.^°  It  seems  that  it  would  be  proper  to  contract  that  the 
holder  of  a  pass  should  have  no  right  to  be  carried  in  a  parlor 
or  sleeping  car,  but  if  the  pass  is  silent,  the  person  traveling  on 
it  may,  it  seems,  have  the  right  to  be  carried  in  such  cars  upon 

794,  28  Am.  St.  901,  9  Lewis  Am.  R.  Am.  St.  236,  7  Am.  &  Eng.  Ann.  Cas. 

&  Corp.  715  and  note.    It  was  held  586  and  note. 

in  a  recent  federal  case  that  whether  "'Elliott  R.  R.  (2d  ed.),  §  1611; 
a  waiver  of  liability  for  injuries  Western  Maryland  R.  Co.  v.  Lynch, 
printed  on  the  back  of  a  pass  is  a  82  Md.  233,  34  Atl.  40 ;  Dodge  v.  Bos- 
valid  defense  to  an  action  for  in-  ton  &c.  R.  Co.,  154  Mass.  299,  28  N. 
juries  caused  by  negligence  depends  E.  243,  13  L.  R.  A.  318,  32  Am.  Rep. 
on   the   law   of   the   place   where   the  451. 

injury  occurred.     Smith   v.   Atchison  ^  Ruddick  v.  St.  Louis,  K.  &  N.  R. 

&c.  R  Co.,  194  Fed.  79.  Co.,    116   Mo.   25,   22   S.   W.   499,   38 

"■  Little   Rock  &   Ft.    S.   R.   Co.   v.  Am.  St.  570,  57  Am.  &  Eng.  R.  Cas. 

Miles,  40  Ark.  298,  48  Am.  Rep.  10;  290;   Dichey   v.   Kansas    City   &c,    R. 

Blatcher  v.   Philadelphia  &c.  R.   Co.,  Co.,  122  Mo.  223,  26  S.  W.  685;  Mar- 

31  App.  (D.  C.)  385,  16  L.  R.  A.  (N.  tin  v.   New   York,   S.  &  W.   R.   Co., 

S.)  991;  Delaware,  L.  &  W.  R.  Co.  v.  36  N.  J.  Eq.  109,  12  Am,  &  Eng.  R. 

Ashley,  67  Fed.  209,  14  C.  C.  A.  368;  Cas.  448;  Eddy  v,  Hinnant,  82  Tex. 

Weaver  v.    Ann   Arbor   R.    Co.,    139  354,  18  S.  W.  562. 

Mich.   590,    102    N.   W.    1037,   5   Am.  "Ex  parte  Kohler,  31   Fed.  315,   1 

&  Eng.  Ann.  Cas.  764  and  note ;  New  Int.    Com.   317,    29   Am.   &    Eng.    R. 

York  Cent.  R.   Co.  v.  Lockwood,   17  Cas.  44;  In  re  Boston  &c.  R.  Co.,  5 

Wall.   (U.  S.)  357,  21  L.  ed.  627.  Int.   Com.   69;   Slater  v.   N.   Pac.   R. 

^Harmon  v.  Jensen,   176  Fed.  519,  Co.,  2  Int.  Com.  359. 

20  Am.  &  Eng.  Ann.   Cas.  1224  and  "  State  v.  Martyn,  82  Nebr.  225,  17 

note ;   Fitzmaurice  v.   New  York,   N.  Am.  &  Eng.  Ann.  Cas.  659  and  note ; 

H.  &  H.  R.  Co.,  192  Mass.  159,  78  N.  People  v.  Rathbone,  145  N.  Y.  434, 40 

E.  418,  6  L.  R.  A.  (N.  S.)   1146,  116  N.  E.  395,  28  L.  R.  A.  384.  See  Mul- 
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paying  the  compensation  for  such  carriage."  Unless  there  is  a 
condition  in  a  pass  in  reference  to  the  baggage  of  the  one  using 
it,  he  has  a  right  to  have  his  baggage  carried  Hke  a  passenger  for 
hire,  but  the  habihty  is  that  of  a  gratuitous  bailee/'  and  the  car- 
rier may  limit  the  right  by  stipulations  in  the  pass,  and  probably 
by  rules  and  regulations.^" 

§  3327.  Limitation  of  liability  where  fare  paid. — Liability 
may  not  be  limited  by  mere  notice,  nor  ordinarily  at  least,  by 
mere  rules  or  regulations  of  the  company.'"  But  one  who  has  ac- 
cepted a  ticket  which  is  in  form  a  contract  upon  its  face  is  pre- 
sumed to  have  assented  to  it,  and  to  have  agreed  to  be  carried 
according  to  the  just  and  reasonable  terms  of  the  ticket,  in  the 
absence  of  fraud  or  imposition.'^  The  carrier  may  not  contract 
against  liability  from  his  own  or  his  servant's  negligence  where 
the  carriage  is  for  an  actual  consideration,  as  where  cash  is  paid, 
or  a  pass  issued  for  a  consideration  even  though  a  reduced  rate 
was  given.'^  It  has  been  held,  however,  that  it  may  contract 
against  such  liability  in  the  case  of  express  messengers,  unless 

doon  V.  Seattle  &c.  R.  Co.,  10  Wash.        '"The  Majestic,   166  U.   S.  375,  41 

311,  38  Pac.  995,  22  L.  R.  A.  794,  45  L.   ed.    1039,    17   Sup.   Ct.  597.    See 

Am.  St.  787  (holding  that  where  one  cases  cited  in  note  153;  Elliott  R.  R. 

accepts  a  pass,  issuance  of  which  is  (2d  ed.),  §  ISOl. 
prohibited    by    law,    he    is    estopped        ^  Harmon  v.  Jensen,  176  Fed.  519, 

from  questioning  the  validity  of   its  20    Am.    &    Eng.    Ann.    Cas.     1224; 

conditions,    which    would    be    taking  Harp  v.  Southern  R.  Co.,  119  Ga.  927, 

advantage  of  his  own  wrong).  Where  47  S.  E.  206,  100  Am.  St.  212;  Brown 

by   statute   a   carrier   must  transport  v.  Eastern  R.  Co.,  11  Cush.   (Mass.) 

an  accepted  gratuitous  passenger  with  97 ;  French  v.  Merchants'  Transp.  Co., 

ordinary  care,  it  is  liable  for  failure  199  Mass.  433,  85  N.  E.  424,  19  L.  R. 

in   such  duty  even  to  one  riding  on  A.    (N.   S.)    1006n,   127  Am.   St.   506. 

a  pass  given  contrary  to  law.    John  See  cases   cited   in  note  29,   §   3338. 

V.   Northern   Pac.    R.    Co.,   42   Mont.  See    contra   cases   cited   in   note   61, 

18,  111  Pac.  632,  32  L.  R.  A.  (N.  S.)  §  3318.     Provision  in  railroad  ticket 

85.  that  in  case  of  dispute  between  pas- 

" Elliott   R.    R.    (2d   ed.),   §    1614;  senger  and  conductor  as  to  right  of 

Lawrence  v.  Pullman  Co.,  144  Mass.  transportation     under     it,    passenger 

1,    10   N.    E.   723,   59   Am.    Rep.    58;  must  pay  fare  and  apply  to  company 

Muldoon  v.   Seattle   City  R.   Co.,   10  for    redress    is    invalid,    because    un- 

Wash.  311,  38  Pac.  995,  22  L.  R.  A.  reasonable.    Cherry  v.  Chicago  &c   R. 

794,  45  Am.  St.  787.  Co.,  191  Mo.  489.  90  S.  W.  381,  2  L 

^Rice  V.  111.  Cent.  R.  Co.,  22  111.  R,  A.  (N.  S.)  695,  109  Am.  St.  830. 
App.  643;   Flint  &   P.  M.   R.   Co.  v.        '' Pittsburg  &c.  R.  Co.  v.  Higgs,  165 

Wier,  37  Mich.  Ill,  26  Am.  Rep.  499.  Ind.  694,  76  N.  E.  299,  4  L.  R.  A    (N 

=°Eniott   R.    R.    (2d   ed.),    §    1615;  S.)    1081n;   New  York  Cent.  R    Co. 

Muldoon    v.    Seattle   &c.    R.    Co.,    10  v.  Lockwood,   17  Wall.   (U.  S.)   357, 

Wash  311,  38  Pac.  995,  22  L.  R.  A.  21  L.  ed.  627,  and  cases  cited  in  note 

794,  45  Am.  St.  787.  213. 
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forbidden  by  statute/^  employes  of  circus  trains,^*  or  news 
agents/"  or  sleeping  car  employes,'"'  but  not  in  the  case  of  mail 
agents. ^^  The  carrier  may  enter  into  a  contract  with  an  insur- 
ance company  indemnifying  him  against  loss  sustained  by  his 
negligence,  without  contravening  public  policy.^^ 

§  3328.  Termination  of  the  relation  of  carrier  and  passen- 
ger.— Once  entered  into,  the  relation  of  carrier  and  passenger 
continues  until  terminated  by  the  voluntary  act  of  the  passenger, 
or  the  act  of  the  carrier  under  circumstances  justifying  termina- 
tion. At  the  end  of  the  journey  the  relation  usually  continues  un- 
til the  passenger  has  had  a  reasonable  time  and  opportunity  to  de- 
part from  the  conveyance,  and  to  avoid  further  danger  from  the 
operation  of  the  conveyance,  and  to  leave  the  carrier's  premises.^" 

"  Louisville,  N.  A.  &  C.  R.  Co.  v.  883,  26  L.  R.  A.  718,  46  Am.  St.  514. 

Keefer,  146  Ind.  21,  44  N.  E.  796,  38  "Barker   v.    Chicago,   P.   &   St.   L. 

L.  R.  A.  93,  58  Am.  St.  348;  Hosmer  R.   Co.,  243  111.  482,  90   N.   E.   1057, 

V.  Old  Colony  R.  Co.,  156  Mass.  506,  26  L.  R.  A.   (N.  S.)    1058n,  134  Am. 

31  N.  E.  652;  Robinson  v.  St.  Johns-  St.   382;   Seyboldt  v.   New   York  &c. 

bury.  L.  C.  R.  Co.,  80  Vt.  129,  66  Atl.  R.   Co.,  95   N.  Y.  562,  47  Am.   Rep. 

814,  9  L.  R.  A.   (N.  S.)   1249;  Peter-  75. 

son  V.   Chicago  &c.   R.  Co.,  119  Wis.  "» Boston  &  A,  R.  Co.  v.  Mercantile 

197,  96  N.  W.  532,  100  Am.  St.  879;  &c.  Co.,  82  Md.  535,  34  Atl.  778,  38 

forbidden    by    Kansas    statute.    Weir  L.   R.  A.  97;   Kansas   City,   M.  &  B. 

V.   Roundtree,   173   Fed.   776,   19  Am.  R.  Co.  v.  Southern  R.  News  Co.,  151 

&  Eng.  Ann.  Cas.  1204  and  note;  for-  Mo.   373,  52  S.  W.  205,  45  L.   R.  A. 

bidden  by  Ky.   Constitution   and  Va.  380,  74  Am.  Rep.  545. 

Code,  Davis  V.  Chesapeake  &c.  R.  Co.,  ™  Note   19   Am.   &   Eng.  Ann.    Cas. 

122  Ky.  528,  29  Ky.  L.  53.  92  S.  W.  1021;   Glenn   v.   Lake  Erie  &  W.   R. 

339,  5  L.  R.  A.  (N.  S.)  458,  121  Am.  Co.,   165  Ind.  659,  75  N.   E.  282,  112 

St.  481,  12  Am.  &  Eng.  Ann.  Cas.  723.  Am.  St.  255,  2  L.  R.  A.  (N.  S.)  873, 

''Clough    V.    Grand    Trunk   W.    R.  112  Am.   St.  255  and  note;   Chicago, 

Co.,   155  Fed.  81,  85   C.   C.  A.   1,   11  R.    I.    &   P.   R.    Co.   v.    Wimmer,   72 

L.  R.  A.   (N.  S.)   466;  Cleveland  &c.  Kans.   566,  84   Pac.  378,  4  L.   R.   A. 

R.  Co    V.  Henry,  170  Ind.  94,  83  N.  (N.    S.)    140,    7    Am.    &    Eng.   Ann. 

E.   710,    note,    12   Am.   &   Eng.   Ann.  Cas.   757  and  note;   Hall  v.   N.   Pac. 

Cas    1077.  R.    Co..    16   N.   Dak.   60,   111    N.  W. 

''Griswold  V.   New  York  &  N.   E.  609,    14   Am.   &   Eng.   Ann.   Cas.  960 

R.   Co.,  53  Conn.  371,  4  Atl.  261,   55  and    note.      It   terminates    with    safe 

Am.  Rep.  115;  contra,  Starr  v.  Great  and     sufficient     egress     from     depot 

Northern  R    Co.,  (^1  Minn.  18,  69  N.  grounds.     Alabama    Great    Northern 

W.  632;  Texas  &  P.  R.  Co.  v.  Fen-  R.   Co.  v.  Godfrey,   156  Ala.  202,  47 

wick,   34  Tex.   Civ.   App.   222,  78   S.  So.   185,   130  Am.   St.   76;   Melton  v. 

W   548  Birmingham  R.  &c.  Co.,   153  Ala.  95, 

'"Denver  &c.   R.   Co.   v.  Whan,  39  45  So.  151,  16  L.  R.  A.  (N.  S.)  467; 

Colo.   230,   89   Pac.   39,    11   L.   R.   A.  Fremont,  E.  &  M.  V.  R.  Co.  v.  Hag- 

fN    S.)   432n;  Chicago  &c.  R.  Co.  v.  Had.  72  Nebr.   773,   101  N.  W.   1033, 

Hamler,   215   111.   525,   74   N.   E.   70S,  106  N.  W.  1041,  4  L.  R.  A.   (N.  S.) 

1  L   R.  A.   (N.  S.)   674,  106  Am.  St.  254;  Berryman  v.  Penna.  R.  Co.,  228 

187.      See    cases    cited    in    note    58.  Pa.  621,  11  Atl.  1011,  30  L.  R.  A.  (N. 

Contra,    Jnnes    v.    St.    Louis    S.    W.  S.)   1049. 
Railway  Co.,  125  Mo.  (^(^d,  28  S.  W. 
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If  the  passenger  delays  after  a  reasonable  time  has  been  given, 
the  carrier  is  no  longer  liable  for  his  safety/" 

§  3329.  Duty  to  stop  at  stations,  to  announce  stations,  to 
conform  with  schedules,  and  to  give  passenger  proper  in- 
structions.— It  is  the  duty  of  the  carrier  to  stop  at  the  pas- 
senger's destination,  if  he  has  sold  him  a  ticket  to  stop  at  a  cer- 
tain station.*^  This  will  not  apply  if  the  ticket  is  not  good  on 
the  train  which  the  passenger  has  boarded,  or  it  does  not  stop  at 
such  station,  and  the  passenger  was  negligent  in  failing  to  ascer- 
tain such  fact,*^  but  if  the  ticket  was  received  without  objection 
or  warning,  it  is  held  that  the  train  must  stop.*^  If  the  train 
stops  at  the  destination  only  upon  signal,  it  is  the  duty  of  the 
passenger  to  notify  the  carrier's  servants  in  time.** 

The  carrier  must  stop  at  the  usual  place  of  discharge,  and  must 
provide  reasonably  safe  accommodations,  a  safe  place  to  alight 
being  implied  in  the  contract,*'^  and  wait  until  the  passenger  has 
had  reasonable  opportunity  to  alight  in  safety.*"  The  carrier  is 
liable  for  taking  the  passenger  beyond  his  destination,*'  and  it  is 
the  carrier's  duty,  embraced  in  the  contract,  to  announce  sta- 

"  Glenn  v.  Lake  Erie   R.   Co.,   165  106  Ga.  826,  32  S.  E.  873;  Gulf  &c. 

Ind.  659,  75   N.   E.  282,  2  L.   R.  A.  R.  Co.  v.  Ryan,  4  Tex.  App.  Civ.  Cas. 

(N.  S.)   872,  112  Am.  St.  255.  305,  18  S.  W.  866.    Contra,  San  An- 

"■  See  cases  cited  in  note  6  Am.  &  tonio  &c.  R.  Co.  v.  Dykes  (Tex.  Civ. 

Eng.  Ann.  Cas.  25;  South  &c.  R.  Co.  App.),  45  S.  W.  758. 

V.  Hoffman,  76  Ala.  492;  Gulf,  C.  &  "Elliott  R.   R.    (2d   ed.),   §§   1590, 

S.  F.  R.  Co.  V.  Moore,  98  Tex.  302,  1627a;    McGovern    v.    Interurban    R. 

83  S.  W.  362,  4  Am.  &  Eng.  Ann.  Cas.  Co.,   136   Iowa   131,   111   N.   W.   412, 

770,  revg.  80  S.  W.  426.    But  a  pas-  125  Am.   St.  215;  Besecker  v.  Dela- 

senger  who  boards  a  street-car  with-  ware   &c.    R.    Co.,    220    Pa.    St.   507, 

out  inquiry  cannot  rely  upon  a   sign  69  Atl.  1039,  123  Am.  St.  714. 

on  the  car  indicating  its   destination  *' Georgianna   Topp  v.  United  Rys. 

as  creating  a  contract  to  take  him  to  &c.  Co.,  99  Md.  630,  59  Atl.  52,  1  Am. 

such    place.      O'Connor     v.     Halifax  &    Eng.    Ann.    Cas.    913    and    note. 

Transp.  Co.,  37  Can.  Sup.  523,  3  Am.  Where  a  train  runs  past  a  station  for 

&  Eng.  Ann.  Cas.  1075.  purposes   of   the   company,   it   is   the 

'"  Cases  cited,  6  Am.  &  Eng.  Ann.  company's    duty   to   inform   the   pas- 

Cas.  26;  Sira  v.  Wabash  R.  Co.,  115  sengers  of  its  intention  to  return  and 

Mo.    127,   21   S.  W.  905,   37   Am.   St.  offer  them  an   opportunity  to  alight. 

386;    Richmond,    F.   &    P.   R.    Co.   v.  Natchez,  C.  &  M.  R.  Co.  v.  Lambert 

Ashly,  79  Va.  130,  52  Am.  Rep.  620.  (Miss.),  54  So.  836,  37  L.  R.  A.  (N. 

"Hutchinson   v.    Southern    R.   Co.,  S.)  264  and  note.    Carrier  must  al- 

140  N.  Car.  123,  52  S.  E.  263,  6  Am.  low    passengers     sufficient     time     to 

&  Eng.  Ann.  Cas.  22.    See  McDonald  alight.    Chicago,  B.   &  Q.   R.   Co.   v. 

V.    Central   R    Co.,  72   N.   J.   L.  280,  Lampman,  18  Wyo.  106,  104  Pac.  533, 

62  Atl.  405,  2  L.  R.  A.  (N.  S.)  505n,  25  L.  R.  A.   (N.  S.)  217n,  Ann.  Cas. 

Ill  Am,  St.  672.  1912C.  788  and  note. 

"  Central  of  Ga.  R.  Co.  v.  Dorsey,  "  Dalton  v.  Kansas  City  F.  S.  &  M. 
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tions.*^  The  passenger  is  entitled  only  to  the  usual  notice  of  the 
approach  to  the  station,  and  any  promise  to  give  special  notice, 
as  to  awaken  a  sleeping  passenger,*"  is  beyond  the  authority  of 
the  servants  to  bind  the  carrier.  The  carrier  is  liable  for  unrea- 
sonable delay  in  the  performance  of  the  contract,  if  caused  by 
his  negligence,""  but  if  caused  by  the  elements,  is  not."  A  car- 
rier must  use  due  diligence  to  conform  to  its  schedules  and  time 
tables  which  it  holds  out  to  the  public,  but  is  ordinarily  bound 
only  to  use  reasonable  diligence  and  reasonable  speed  in  carrying 
out  this  part  of  its  contract. °^  It  is  the  carrier's  duty  to 
give  to  the  passenger  such  instructions  and  information  as  are 
reasonably  necessary  to  enable  him  to  pursue  his  journey  with- 
out undue  danger  or  delay,  and  the  passenger  has  a  right  to  rely 
upon  such  instructions;'*^  for  instance,  a  railroad  company  may 
be  liable  for  the  act  of  a  ticket  agent  in  misdirecting  a  passenger 
who  asks  him  the  best  route  from  one  station  to  another."* 


R.  Co.,  78  Kans.  232,  96  Pac.  475,  17 
L.  R.  A.  (N.  S.)  1226n,  16  Am.  & 
Eng.  Ann.  Cas.  185  and  note. 

"  Seaboard  Airline  R.  v.  Rainey, 
122  Ga,  307,  SO  S.  E.  88,  106  Am.  St. 
134,  2  Am.  &  Eng.  Ann.  Cas.  67S ; 
Campbell  v.  Seaboard  Airline  R.,  83 
S.  Car.  448,  65  S.  E.  628,  23  L.  R. 
A.  (N.  S.)  1056n,  137  Am.  St.  824. 
See  Natchez,  J.  &  C.  R.  Co.  v.  Lam- 
bert, 70  Miss.  779,  13  So.  33.  See 
Texas,  N.  O.  R.  Co.  v.  Richardson 
(Tex.  Civ.  App.),  143  S.  W.  722. 
Failure  to  announce  a  station  is  not 
a  ground  of  liability  where  a  pas- 
senger is  possessed  of  all  the  knowl- 
edge which  would  be  imparted  by  the 
announcement.  Chicago,  B.  &  Q.  R. 
Co.  V.  Lampman,  18  Wyo.  106,  104 
Pac.  533,  25  L.  R.  A.  (N.  S.)  217n, 
Ann.  Cas.   1912C.  788 

■""  Seaboard  Airline  Ry.  v.  Rainey, 
122  Ga.  307,  50  S.  E.  88,  106  Am.  St. 
134;  Sevier  v.  Vicksburg  &c.  R.  Co., 
61  Miss.  8. 

""  See  Black  v.  Charleston  &  W.  C. 
R.  Co.,  82  S.  Car.  241. 69  S.  E.  230,  31 
L.  R.  A.  (N.  S.)  1184,  holding  that 
the  statute  forbidding  railroad  em- 
ployes to  work  more  than  sixteen 
hours  consecutively  is  no  defense 
where  carrier's  negligence  caused 
the  need  of  such  work.  See  cases 
cited  under  note  52,  post ;  Quimby  v. 


Vanderbilt,  17  N.  Y.  306,  72  Am.  Dec. 
469;  Weed  v.  Panama  R.  Co.,  17  N. 
Y.  362,  72  Am.  Dec.  474. 

"'  Cormack  v.  New  York,  N.  H.  & 
H.  R.  Co.,  196  N.  Y.  442,  90 
N.  E.  56,  24  L.  R.  A.  (N.  S.)  1209n,  17 
Am.  &  Eng.  Ann.  Cas.  949  and  note. 

"Wilsey  v.  Louisville  &c.  R.  Co., 
83  Ky.  511,  7  Ky.  L.  498;  Heirn  v. 
AlcCaughan,  32  Miss.  17,  66  Am. 
Dec.  588;  Coleman  v.  Southern  R. 
Co.,  138  N.  Car.  351,  SO  S.  E.  690. 

°' Louisville  &c.  R.  Co.  v.  Cook, 
12  Ind.  App.  109,  38  N,  E.  1104;  New- 
comb  v.  New  York  Cent.  &c.  R.  Co., 
182  Mo.  687,  81  S.  W.  1069; 
Duinelle  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  120  N.  Y.  117,  24  N.  E.  319, 
8  L.  R.  A.  224,  17  Am.  St.  611;  Bar- 
ker V.  New  York  Cent.  R.  Co.,  24 
N.  Y.  599;  Hunter  v.  Southern  R. 
Co.,  90  S.  Car.  507,  73  S.  E.  1017.  A 
carrier  must,  upon  request  made  to 
its  employes,  give  notice  to  a  pas- 
senger holding  a  through  ticket  of  a 
place  where  change  of  trains  must 
be  made,  and  is  liable  for  carrying 
her  past  such  place  because  of  fail- 
ure to  give  her  the  requested  infor- 
mation. Lilly  V.  St.  Louis  &c.  R.  Co. 
(Okla.),  122  Pac.  502,  39  L.  R.  A. 
(N.  S.)  663  and  note. 

"Southern  R.  Co.  v.  Nowlin,  156 
Ala.  222,  47  So.  180,  130  Am.  St.  91 ; 
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§  3330.  Sleeping  and  parlor-car  companies. — Sleeping  and 
parlor-car  companies  are  held  to  be  neither  common  carriers  nor 
innkeepers.  °°  They  do  not  undertake  to  carry  passengers,  but 
assume  a  special  duty  to  furnish  additional  accommodations,  be- 
yond those  reasonable  accommodations  which  it  is  the  duty  of 
the  railroad  carrier  of  passengers  to  furnish,  and  for  such  addi- 
tio'iial  accommodations  they  receive  a  compensation.  They  have 
nothing  to  do  with  the  operation  of  the  train  or  the  road.  They 
do  not  hold  themselves  out  as  offering  accommodations  to  all 
who  may  desire  them,  as  public  carriers  do,  yet  they  are  affected 
with  a  public  interest,  and  are  under  a  duty  to  serve  all  impartially 
who  apply  to  them,  and  to  exercise  reasonable  care  to  furnish 
the  required  service.^*  Their  liability  is  only  for  negligence,  and 
they  are  held  only  to  ordinary  or  reasonable  care  for  the  protec- 
tion of  the  passenger,  and  for  a  reasonable  and  usual  amount 
of  baggage,"^  and  are  only  liable  for  the  passenger's  effects  so 
far  as  they  can  be  considered  baggage. °^  The  railroad  company 
is,  however,  liable  as  a  common  carrier  to  the  occupant  of  the 
sleeping  car  while  he  is  riding  in  it,  under  a  duty  to  use  the  high- 
est practical  degree  of  care  to  carry  him  safely  and  comfortably, 
and  may  be  held  liable  for  the  acts  of  the  servants  of  the  sleeping 
car  company  in  regard  to  that  duty.'^"  A  sleeping  car  company 
is  under  a  duty  to  furnish  a  berth  to  a  person  who  has  a  proper 
railroad  ticket,  and  at  the  proper  time  and  place  tenders  the  corn- 
Cincinnati  &c.  R.  Co.  V.  Rauc,  130  111.  222,  4  Ky.  L.  926,  46  Am.  Rep.' 
Ky.  454,  113  S.  W.  495,  132  Am.  St.     688,  11  Am.  &  Eng.  R.  Cas.  92.  , 

400.  But  see  McKinley  v.  Louisville  "Pullman  Co.  v.  Green,  128  Ga. 
&c.  R.  Co.  (Ky.),  127  S.  W.  483,  28  142,  57  S.  E.  233,  119  Am.  St.  368, 
L.  R.  A.  (N.  S.)  611;  St.  Louis  10  Am.  &  Eng.  Ann.  Cas.  893  and 
Southwestern  R.  Co.  v.  White,  99  note;  Pullman  Co.  v.  Schaffner,  126 
Tex.  359,  89  S.  W.  746,  2  L.  R.  A.  Ga.  609,  55  S.  E.  933,  9  L.  R.  A.  (N. 
(N.  S.)  110,  13  Am.  &  Eng.  Ann.  S.)  407n. 
Cas.  965  and  note.  "'Bacon  v.   Pullman  Co.,   16  L.   R. 

"Elliott  R.  R.  (2d  ed.),  §  1616;  A.  (N.  S.)  578,  159  Fed.  1,  14  Am. 
Pullman  Palace  Car  Co.  v.  Hall,  106  &  Eng.  Ann.  Cas.  516;  Godfrey  v.' 
Ga.  765,  32  S.  E.  923,  44  L.  R.  A.  Pullman  Co.,  87  S.  Car.  361,  69  S.  E. 
790,  71  Am.  St.  293 ;  Lewis  v.  New  666,  Ann.  Cas.  1912B.  971. 
York  Sleeping  Car  Co.,  143  Mass.  ■""  Louisville  &  Nashville  R.  Co.  v. 
267,  9  N.  E.  615,  58  Am.  Rep.  135;  Church,  155  Ala.  329,  46  So.  457,  130 
Blum  v.  Southern  Pullman  Car  Co.,  Am.  St.  29n ;  Taber  v.  Seaboard  Air- 
III  Cent.  Law  Journal  591,  22  Int.  line  Ry.,  84  S.  Car.  291, 66  S.  E.  292,19 
Rev.  Rec.  305.  Am.    &    Eng.    Ann.    Cas.    1132    and 

'^°  Searles  v.  Mann  &c.  Co.,  45  Fed.  note ;  Campbell  v.  Seaboard  Airline 
330;  Nevin  v.  Pullman  &c.  Co.,  106    R.  Co.,  83  S.  Car.  448,  65  S.  E.  628, 
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pensation.""  It  may  orally  contract  to  reserve  a  berth,  is  liable 
on  such  a  contract,"  and  is  not  liable  for  a  failure  to  give  a  berth 
so  reserved  to  one  who  applies  for  it  before  the  one  who  first 
applied  has  paid  for  it.''^  It  is  the  company's  duty  not  only  to 
provide  the  bed,  but  also  to  furnish  suitable  means  of  getting  into 
and  out  of  the  berth,"^  to  ventilate  and  heat  the  cars,"*  and  to 
awaken  the  passenger  in  time  to  properly  prepare  to  leave  the 
train  at  his  destination,"'^  such  being  essentially  a  part  of  the 
contract. 

§  3331.  Sleeping-car  tickets. — It  is  usually  held  that  the 
sleeping-car  ticket  does  not  fully  express  the  contract,  and  may 
be  added  to  by  parol,""  but  it  seems  that  the  passenger  who  buys 
the  right  to  a  certain  berth  cannot  rightly  claim  any  other."^  A 
sleeping-car  company  cannot  contract  against  its  own  negligence, 
but  in  reference  to  property  of  passengers  it  may  contract,  or 
make  reasonable  rules  and  regulations  for  its  disposition,  and  it 
seems  that  a  contract  relieving  the  company  from  liability  unless 
the  passengers  put  their  property  in  certain  designated  places 
provided  therefor  is  valid,  and  if  there  is  a  regulation  to  such 
effect  which  is  brought  to  the  knowledge  of  the  passenger,  he  is 
bound  by  it."*     A  railroad  company  may  itself  furnish  sleeping- 

'137  Am.  St.  824;  Nashville,  C.  &  St.  man  Palace  Car  Co.,  92  Fed.  824,  34 

L.  R.  Co.  V.  Lillie,  112  Tenn.  331,  78  C.  C.  A.  382. 

S    W.   loss,    105   Am.    St.   947;    See  "'Pullman    Car    Co.    v.    Lutz,    154 

Elliott  R.  R.   (2d  ed.),  §  1625.  Ala.  S17,  45  So.  675,  14  L.  R.  A.  (N. 

;     ™Searles    v.    Mann    Boudoir    Car.  S.)   907n,    129  Am.   St.   67;   Airey  v. 

Co.,  45   Fed.  330 ;   Nevin  v.   Pullman  Pullman  Palace  Car  Co.,  50  La.  Ann. 

&c.   Car.   Co.,   106  111.  222,  4  Ky.   L.  648,  23  So.  512;  McKeon  v.  Chicago 

926,  46  Am.  Rep.  688;   Pullman  Car.  &c.  Ry.  Co.,  94  Wis.  477,  69  N.  W. 

'Co.   V.    Lee,   49   111.    App.    75;    Law-  175,  35  L.  R.  A.  252,  59  Am.  St.  910. 

rence    v     Pullman    Palace    Car.    Co.,  ^  Mann  Boudoir  Car  Co.  v.  Dupre, 

1144  Mass.   1,   10   N.   E.   723,  59  Am.  54  Fed.  646,  21  L.  R.  A.  289;  Lewis 

Rep.   58,  28  Am.  &  Eng.   Ann.   Cas.  v.  New  York  &c.  Co.,  143  Mass.  267, 

151.  9  N.  E.  615. 

"Braun  V  Webb,  32  Misc.  (N.  Y.)  "  Searles    v.    Mann    Boudoir    Car 

243,  65  N.  Y.  S.  668;  Pullman  Palace  Co.,    45    Fed.    330;    Pullman    Palace 

Car  Co.  V.  Booth    (Tex.  Civ.  App.),  Car   Co.   v.    Taylor,  65   Md.   153,   32 

28   S.   W.   719;    Pullman    Palace   Car  Am.    Rep.    57;    Pullman    Palace    Car 

Co.  V.  Nelson,  22  Tex.  Civ.  App.  223,  Co.  v.   Marsh,   24   Ind.   App.   129,   53 

54  S  W  624  N.   E.   782 ;    Pullman  Co.   v.   Willett, 

°=Searles  v.  Mann  Boudoir  Car  Co.,  27  Ohio   C.   C.  649;   Pullman  Palace 

45  Fed.  330.  Car    Co.    v.   Bales,   80   Tex.   211,    IS 

"'Pullman     Palace      Car     Co.     v.  S.  W.  785. 

Fielding,  62  111.  App.  577.  "'Elliott   R.   R.    (2d   ed.),    §    1627; 

"Hughes    V.    Pullman    &c.    Co.,   74  Watkins   v.   Rymill,   L.   R.    10   Q.   B. 

Fed.   499.   See   Edmaundson  v.   Pull-  Div,  178;  Blum  v.  Southern  R.  Co.,  3 
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cars  or  parlor  cars,  and  demand  additional  compensation  for  their 
use  as  additional  accommodations.^' 

§  3332.  Carriers  of  passengers  by  water. — The  general 
rules  applicable  to  the  carrier  of  passengers  by  land  are  appli- 
cable in  the  main  to  the  passenger  carrier  by  water.'"  The  duties 
are  modified  in  general  only  by  the  differences  caused  by  the 
means  and  manner  of  transportation,  but,  in  addition,  there  are 
in  this  country  a  great  many  federal  statutes  for  the  regulation 
and  licensing  of  steam  vessels,  their  engineers,  masters  and  pilots, 
and  providing  for  the  safety  and  accommodation  of  passengers, 
but  which  in  no  way  lessen  the  common-law  liability  of  the  car- 
rier." There  is  an  especial  duty  upon  the  water  carrier  to  fur- 
nish sufficient  and  proper  food  for  the  passengers,^^  and  bedding 
and  sleeping  accommodations  to  all  passengers  on  a  ship  except 
those  in  the  steerage.''^  The  master  of  a  ship  is  in  a  position  such 
that  he  has  a  great  authority  over  a  passenger,  such  authority, 
however,  not  extending  beyond  the  reasonable  necessities  of  the 
circumstances. 

§  3333.  Liability  for  baggage  of  passengers. — The  carrier 
of  passengers  is  liable  as  a  common  carrier  of  goods  for  the  car- 
riage of  the  ordinary  and  reasonable  baggage  of  one  who  is  a 
passenger  upon  consideration,  being  an  insurer  of  safety  except 
for  loss  caused  by  the  act  of  God,  the  public  enemy,  or  the  fault 
of  the  passenger,'*  the  compensation  paid  for  fare  being  the  con- 
Cent.  L.  J.  591;  Pullman  Palace  Car  397,  18  Fed.  Cas.  10,  572;  The  Cen- 
Co.  V.  Smith,  73  111.  360,  24  Am.  tennial,  131  Fed.  816;  Defrier  v.  The 
Rep.   258.  Nicaragua,  81  Fed.  745.  And  the  car- 

"  St.  Louis  &c.  R.  Co.  V.  Hardy,  55  rier  must  sell  berths  without  dis- 
Ark.   134,   17   S.   W.  711.  crimination,     Patterson    v.    Old    Do- 

™  Northwestern  Steamship  Co.,  minion  S.  S.  Co.,  140  N.  Car.  412, 
Limited,  V.  Ransom,  174  Fed.  913,  20  53  S.  E.  224,  5  L.  R.  A.  (N.  S.)  1012, 
Am.  &  Eng.  Ann.  Cas.  1015  and  note;  111  Am.  St.  848. 
Simmons  v.  New  Bedford  &c.  Steam-  "  Wood  v.  Maine  Central  R.  Co., 
boat  Co.,  97  Mass.  361,  93  Am.  Dec.  98  Maine  98,  56  Atl.  457,  99  Am.  St. 
99;  Caldwell  v.  New  Jersey  Steam-  339.  See  very  full  monographic  note 
boat  Co.,  47  N.  Y.  282.  on  subject  of  liability  of  carriers  for 

"  Thomp.-Neg.,  §  6452.  the  baggage  of  passengers,  99  Am.  St. 

"The  Oregon,  133  Fed.  609,  68  C.  343  at  seq;  Adger  v.  Blue  Ridge  R. 
C.  A.  603;  The  European,  120  Fed.  Co.,  71  S.  Car.  213,  50  S.  E.  783,  110 
776,  57  C.  C.  A.  140;  The  D.  C.  Mur-  Am.  St.  568,  Elliott  R.  R.  (2d  ed.), 
ray,  89  Fed.  508;  Defrier  v.  The  §  1651;  Dibble  v.  Brown,  12  Ga.  217, 
Nicaragua,  81   Fed.   745.  56  Am.  Dec.  460;  Coskery  v.  Nagle, 

"  The  Oriflamme,  3  Sawy.   (U.  S.)     83  Ga.  696,  10  S.  E.  491,  6  L.  R.  A. 

% — Contracts,  Vol.  4 
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sideration  for  the  carriage  of  baggage  also."  The  liability  as 
common  carrier  begins  at  the  time  of  delivery  for  transportation, 
if  not  unreasonably  long  before  the  intended  time  of  departure/" 
and  continues  until  the  baggage  has  been  transported  to  its  des- 
tination, and  the  owner  has  been  given  a  reasonable  time  and 
opportunity  to  claim  it  and  take  it  away.''  Sometimes  liability 
for  baggage  begins  before  the  purchase  of  a  ticket,  or  before  the 
owner  becomes  a  passenger,  if  the  owner  intends  in  good  faith  to 
make  the  journey,  and  delivers  the  baggage  a  reasonable  time 
before,'*  and  it  is  not  always  necessary  that  the  person  should 
make  the  proposed  journey,''  for  instance,  if  he  is  prevented  by 
the  fault  of  the  carrier,  and  the  baggage  is  destroyed  before  the 
beginning  of  the  journey.*"  There  is  a  delivery  where  baggage  is 
placed  in  possession  of  the  carrier's  agent,  and  is  accepted  for 
transportation  by  him,  or  by  deposit  at  the  usual  place,  notice 
being  given  to  the  agent,  who  assents,  but  it  is  not  sufficient  to 
deposit  without  notice  unless  usage  may  make  the  carrier  liable, 
nor  is  a  carrier  who  accepts  a  baggage  check  liable  until  actual 
possession  is  obtained  from  another  carrier.*^  When  baggage  has 
been  held  for  a  reasonable  time  upon  arrival  at  its  destination  and 

i 

,483,  20  Am.   St.  333;  Camden  &  A.  Shore  &c.  R.  Co.  v.  Foster,  104  Ind. 

R.  &  Transp.  Co.  v.  Burke,  13  Wend.  293,  4  N.   E.  20,  54  Am.   Rep.  319; 

(N.  Y.)  611,  28  Am.  Dec.  488.  Green   v.   Milwaukee  &c.   R.   Co.,  41 

"Strouss    V.    Wabash   &c.   R.    Co.,  Iowa  410. 

17  Fed.  209;  Wood  v.  Maine  Central  "  Hickox  v.  Naugatuck  R.  Co.,  31 

R.  Co.,  98  Maine  98,  56  Atl.  457,  99  Conn.  281,  83  Am.  Dec.  143 ;  Camden 

Am.    St.   339;   Long  v.   Pennsylvania  &  A.   R.  &  Transp.   Co.   v.   Belknap, 

R.  Co.,  147  Pa.  St.  343,  23  Atl.  459,  21  Wend.   (N.  Y.)   354;  Goldberg  v. 

14  L.  R.  A.  741,  30  Am.  St.  732.  Ahnapee  &  W.   R.   Co.,   105   Wis.   1. 

I     "Lake   Shore  &   M.   S.   R.   Co.  v.  80  N.  W.  920,  47  L.   R.   A.  221,  76 

Foster,  104  Ind.  293,  4  N.  E.  20,  54  Am.    St.    899.    Delivery    of    a    trunk 

Am.  Rep.  319;  Fitchburg  &  W.  R.  Co.  the    night    before    by    one    who    in- 

V.    Hanna,    6   Gray    (Mass.)    539,   66  tends  taking  a  morning  train  is  not 

Am.  Dec   427 ;  IlHnois  Central  R.  Co.  made  at  an  unreasonable  time.     Cone 

V.  Tronstine,  64  Miss.  834,  2  So.  255,  v.  Southern  R.  Co.,  85  S.  Car.  524,  67 

31  Am.  &  Eng.  R.  Cas.  99.  S.  E.  779,  21  Am.  &  Eng.  Ann.  Cas. 

"Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  158.     See  note  14  Am.  &  Eng.  Ann. 

Tapp,  6  Ind.  App.  304,  33  N.  E.  462 ;  Cas.  912. 

Mote  V.  Chicago  &  N.  W.  R.  Co.,  27  "  Green  v.  Milwaukee  &  St.  P.  R. 

Iowa  22,  1  Am.  Rep.  212;  Dininny  v.  Co.,   41    Iowa  410;    Wood   v.   Maine 

New  York  &  New  Haven  R.  Co.,  49  Central  R.  Co.,  98  Maine  98,  56  Atl. 

N,  Y.  546;  Hoeger  v.  Chicago,  2^1.  &  457,  99  Am.  St.  339. 

St.  P.  R.  Co.,  63  Wis.  100,  23  N.  W.  "  Southern   R.   Co.   v.   Bickley,   119 

435,  53  Am.  Rep.  271 ;  note,  99  Am.  Tenn.  528,  107  S.  W.  680,  14  L.  R.  A. 

St.  Zld.  (N.    S.)    859n,    123   Am.    St.   754,    14 

"  Hickox  V.  Naugatuck  R.   Co.,  31  Am.  &  Eng.  Ann.  Cas.  910. 
Conn.   281,  83   Am.   Dec.    143;    Lake 
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opportunity  has  been  given  to  take  it  away,  the  liability  as  carrier 
ends,  and  thenceforward  that  of  warehouseman  for  hire  exists.*^ 
If  the  passenger  is  carried  free,  the  Habihty  for  Iiis  baggage  is 
only  that  of  a  gratuitous  bailee,  that  is,  for  gross  negligence,^' 
and  the  liability  is  usually  the  same  if  the  passenger  does  not 
make  the  journey  he  intends,  and  does  not  in  fact  accompany  the 
baggage.'* 

§  3334.  What  is  baggage. — It  is  difficult  to  define  this 
term.  In  Elliott  on  Railroads  it  is  said,  "In  its  broadest  sense  it 
denotes  those  things  which  a  passenger  takes  with  him  on  his 
journey,  either  for  his  use  while  in  transit  or  to  accomplish  the 
ultimate  purpose  of  his  journey,  and  may  include  not  only  things 
taken  for  the  personal  convenience  of  the  passenger,  but  also 
merchandise  knowingly  received  and  carried  along  with  the  pas- 
senger as  baggage.  In  its  strictest  sense  it  may  be  defined  as 
meaning  those  things  which  passengers  of  the  same  class  usually 
or  fittingly  carry  with  them  for  their  personal  use  or  convenience 
on  similar  journeys."^*  Another  definition  is  "  'Baggage'  means 
such  goods  and  chattels  as  the  convenience,  or  comfort  (A),  the 
taste  (B),  the  pleasure  (C),  or  the  protection  (D),  of  passen- 
gers generally  (E)  makes  it  fit  and  proper  for  the  passenger  in 
question  to  take  with  him  for  his  personal  use  (F),  according  to 
the  habits  or  wants  of  the  class  to  which  he  belongs  (G),  either 
with  reference  to  the  period  of  the  transit  or  the  ultimate  pur- 
pose of  the  journey  (H)."'* 

§  3335.  Personal  baggage. — Personal  baggage  includes  in 
a  broad  sense  ,those  articles  which  are  carried  for  personal  use 
and  convenience  on  the  journey,  or  perhaps  for  a  member  of  the 

"^  Elliott   R.   R.    (2d   ed.),   §    1652;  499.    As    to    liability   of    carrier    for 

Central  of  Ga.  R.  Co.  v.  Jones,  ISO  baggage  checked  on  a  free  pass,  see 

Ala.  379,  43  So.  575,  124  Am.  St.  71 ;  Denver  &  R.  G.  R.   Co.  v.  Johnson, 

Laffrey  v.   Gummond,   74  Mich.   186,  SO  Colo.  187,  114  Pac.  650,  Ann.  Cas. 

41    N.   W.  894,   3   L.   R.   A.   287,    16  1912C.  627  and  note. 
Am.    St.    624 ;    Tallman '  v.    Chicago,        ='  Wood  v.   Maine  Central   R.   Co.. 

M.  &  St.  P.  R.   Co.,   136  Wis.  648,  98  Maine  98,  56  Atl.  457,  99  Am.  St. 

118  N.  W.  205,  16  Am.  &  Eng.  Ann.  339n. 
Cas.  711  and  note.  ''Elliott  R.  R.   (2d  ed.),  §  1646. 

°°  See     cases     cited     in     note     28,        ™  "A   legal   definition   of  baggage," 

§   3326;   Flint   &   P.   M.   R.   Co.   v.  38  Cent.  L.  J.  5,  6. 
Wier,    37   Mich.    Ill,   26   Am.    Rep. 
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passenger's  family,  and  during  the  stay  at  the  place  to  which  he 
is  going.^'  It  must  usually  be  a  question  of  fact  as  to  what  ar- 
ticles may  be  included  in  this  definition,  taking  into  consideration 
the  station  in  life  of  the  passenger,"*  the  duration  of  the  journey, 
the  length  of  stay  contemplated  at  the  destination,  and  the  pur- 
pose of  the  journey,'*"  his  business,""  the  sex  of  the  passenger, 
and  perhaps  peculiarities  in  his  personal  circumstances."^  Arti- 
cles necessary  for  a  temporary  stay  at  a  particular  place  are 
baggage."^  It  is  held  that  the  test  is  what  is  usually  carried  as 
baggage,  but  this  rule  does  not  apply  in  all  cases."^  Under  some 
circumstances,  one  may  carry  as  baggage  the  goods  of  another 
with  whom  he  is  traveling."*  In  the  notes  will  be  found  a  cata- 
logue of  articles  which  have  been  considered  baggage,  either  gen- 
erally, or  under  the  particular  circumstances  of  the  case,"^  also 


"Elliott  R.  R.  (2d  ed.),  §  1647; 
Hawkins  v.  Hoffman,  6  Hill.  (N. 
Y.)  586,  41  Am.  Dec.  767n;  New 
York  Cent.  &  Hudson  River  R.  Co. 
V.  Fraloff,  100  U.  S.  24,  25  L.  ed.  531. 

"^  Macrow  v.  Great  Western  R.  Co., 
L.  R.  6  Q.  B.  612 ;  Dibble  v.  Brown,  12 
Ga.  217,  56  Am.  Dec.  460;  New  York 
Cent.  &c.  R.  Co.  v.  Fraloff,  100  U. 
S.  24,  25  L.  ed.  531. 

■"I  Hannibal  R.  Co.  v.  Swift,  12  Wall. 
(U.  S.)  262,  20  L.  ed.  423;  Merrill  ^r. 
Grinnell,  30  N.  Y.  594. 

»'' Kansas  City  &  Ft.  S.  &  G.  R. 
Co.  V.  Morrison,  34  Kans.  502,  9  Pac. 
225,  55  Am.  Rep.  252;  Gleason  v. 
Goodrich  Transp.  Co.,  32  Wis.  85, 
14  Am.  Rep.  716. 

"Chicago,  Rock  Island  &  Pac.  R. 
Co.  V.  Whitten,  90  Ark.  462,  119  S. 
W.  835,  21  Am.  &  Eng.  Ann.  Cas. 
726   and   note    on    what    is    baggage. 

'-  Toledo,  Wabash  &  Western  R.  R. 
Co.  V.  Hammond,  33  Ind.  379,  5  Am. 
Rep.  221;  Dexter  v,  Syracuse,  B.  & 
N.  Y.  R.  Co.,  42  N.  Y.  326,  1  Am. 
Rep.  527;  Texas  &  N.  O.  R.  Co.  v. 
Lawrence,  42  Tex.  Civ.  App.  318,  95 
S.  W.  663. 

"'Dibble  V.  Brown,  12  Ga.  217,  56 
Am.  Dec.  460. 

°'  Brick  V.  Atlantic  Coast  Line  R. 
Co.,  145  N.  Car.  203,  58  S.  E.  1073, 
122  Am.   St.  440. 

"Among  things  which  have  been 
held  personal  baggage  are  a  reason- 
able amount  of  money  for  the  pur- 


poses of  the  journey  (St.  Louis  S. 
W.  R.  Co.  V.  Berry,  60  Ark.  433,  30 
S.  W.  764,  28  L.  R.  A.  501,  46 
Am.  St.  212;  Dibble  v.  Brown,  12  Ga. 
217,  56  Am.  Dec.  460;  Hutchings  v. 
Western  R.  Co.,  25  Ga.  61,  71  Am. 
Dec.  156;  Baltimore  Steam  Packet 
Co.  v.  Smith,  23  Md.  402,  87  Am. 
Dec.  575;  Jordan  v.  Fall  River  R. 
Co.,  5  Gush.  (Mass.)  69,  51  Am. 
Dec.  44;  Runyan  v.  Central  R.  Co. 
of  N.  J.,  61  N.  J.  L.  537,  41  Atl.  367, 
68  Am.  St.  711;  Fairfax  v.  New 
York  Cent.  &c.  R.  Co.,  73  N.  Y.  167, 
29  Am.  Rep.  119)  ;  jewelry  and  or- 
naments to  be  worn  on  the  person 
(Godfrey  v.  Pullman  Co.,  87  S.  Car. 
361,  69  S.  E.  666,  Ann.  Cas.  1912B 
971 ;  Coward  v.  East  Tennessee  &c. 
R.  Co.,  16  Lea  (Tenn.)  225,  57  Am. 
Rep.  227;  New  York  Cent.  &c.  R. 
Co.  V.  Fraloff,  100  U.  S.  24,  25  L. 
ed.  531)  ;  firearms  for  sportsmen 
(Pullman  Palace-Car  Co.  v.  Adams, 
120  Ala.  581,  24  So.  921,  45  L.  R.  A. 
767,  74  Am.  St.  53 ;  Davis  v.  Michigan 
Southern  &c.  R.  Co.,  22  111.  278,  74 
Am.  Dec.  151)  ;  and  fishing  tackle  of 
sportsmen  (Macrow  v.  Great  West- 
ern R.  Co.,  L.  R.  6  Q.  B,  612); 
manuscript  notebooks  of  a  student, 
necessary  in  his  studies  (Hopkins  v. 
Wescott,  6  Blatchf.  (U.  S.)  64,  Fed. 
Cas.  No.  6692)  ;  a  reasonable  number 
of  tools  of  a  mechanic  (Davis  v. 
The  Cayuga  &  Susquehanna  R.  Co., 
10  How.  Pr.  (N.  Y.)   330;  Porter  v. 
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of  those  which  have  been  held  not  to  be  baggage."" 

§  3336.    Merchandise  carried  as  baggage, — If  merchandise 
is  carried  with  baggage,  as  the  samples  of  a  traveling  man,"' 

Hildebrand,  14  Pa.  St.  129)  ;  travel- 
ing salesman's  price  list  (Staub  v. 
Kendrick,  121  Ind.  226,  23  N.  E.  79, 
6  L.  R.  A.  619n;  Gleason  v.  Good- 
rich Transp.  Co.,  32  Wis.  85)  ;  opera 
glasses  (Toledo  &  W.  R.  Co.  v.  Ham- 
mond, 33  Ind.  379,  5  Am.  Rep.  221)  ; 
books  for  amusement  and  enter- 
tainment (Doyle  V.  Kiser,  6  Ind. 
242)  ;  camera  (At wood  v.  Mohler, 
108  HI.  App.  416);  telescope  (Cad- 
wallader  v.  Grand  Trunk  R.  Co.,  9 
L.  Canada  169)  ;  gold  spectacles 
(Newb.  Admr.  (U.  S.)  494);  stage 
costumes  knowingly  accepted  (Cakes 
V.  Northern  Pac.  R.  Co.,  20  Ore.  392, 
26  Pac.  230,  12  L.  R.  A.  318,  23  Am. 
St.  126)  ;  carpet  (Minter  v.  Pacific  R. 
Co.,  41  Mo.  503,  97  Am.  Dec.  288)  ;  a 
watch,  when  it  is  carried  in  a  trunk 
(McCormick  v.  Hudson  River  R.  Co., 
4  E.  D.  Smith  181)  ;  a  nurse's  record 
book  (Werner  v.  Evans,  94  111.  App. 
328) ;  a  surgeon's  instruments  (Han- 
nibal &c.  R.  Co.  v.  Swift,  12  Wall. 
(U.  S.)  262,  20  L.  ed.  423)  ;  dresses 
and  material  for  dresses  for  members 
of  one's  family  (Dexter  v.  Syracuse 
&c.  R.  Co.,  42  N.  Y.  326,  1  Am.  Rep. 
527)  ;  pistols  for  protection  (Woods 
V.  Devin  13  111.  746,  56  Am.  Dec. 
483)  ;  bedding  of  a  poor  man  mov- 
ing with  his  family  (Ouimit  v.  Hen- 
shaw,  35  Vt.  605,  84  Am.  Dec.  646)  ; 
a  hunting  dog  (Kansas  City  &c.  R. 
Co.  v.  Higdon,  94  Ala.  286,  10  So. 
282,  14  L.  R.  A.  515,  33  Am.  St. 
119) ;  a  large  quantity  of  lace  be- 
longing to  women  of  rank  (Fraloff 
v.  New  York  Cent.  &c.  R.  Co.,  10 
Blatchf.  (U.  S.)  16,  Fed.  Cas.  No. 
5025) ;  a  small  piece  of  ice  wrapped 
so  as  not  to  drip  (Mcintosh  v. 
Augusta  &c.  R.  Co.,  87  S.  Car.  181, 
69  S.  E.  159,  80  L.  R.  A.  (N.  S.) 
889)  ;  barber's  tools  (Grzywacz  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  134 
N.  Y.  S.  209).  See  note  in  21  L.  R. 
A.  (N.  S.)  850,  as  to  whether  articles 
intended  for  gifts  are  baggage. 

"The  following  are  not  baggage: 
More  money  than  is  reasonably  suf- 
ficient for  journey  (Pfister  v.  Central 
Pac.  R.  Co.,  70  Cal.  169,  11  Pac.  686, 
59   Am.    Rep.    404;    Levins    v.    New 


York  N.  H.  &  H.  R.  Co.,  183  Mass. 
175,  66  N.  E.  803,  97  Am.  St.  434) ; 
jewelry  not  to  be  worn  by  the  pas- 
senger (Michigan  Cent.  R.  Co.  v. 
Carrow,  73  111.  348,  24  Am.  Rep. 
248;  The  Ionic,  S  Blatchf.  (U.  S.) 
538)  ;  bedding  and  household  furni- 
ture not  to  be  used  on  journey 
(Mauritz  v.  New  York,  L.  E.  &  W. 
R.  Co.,  23  Fed.  765,  21  Am.  &  Eng. 
R.  Cas.  286)  ;  silver  knives,  forks 
and  spoons  (Files  v.  Fauntleroy,  13 
Md.  126;  Orange  County  Bank  v. 
Brown,  9  Wend.  (N.  Y.)  85,  24  Am. 
Dec.  129)  ;  a  sacque,  muff  and  silver 
napkin  rings  carried  by  a  man  (Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Boyce,  73 
111.  510,  24  Am.  Rep.  268)  ;  deeds 
and  valuable  documents  (Phelps  v. 
London  &c.  R.  Co.,  19  C.  B.  (N.  S.) 
321)  ;  an  artist's  pencil  sketches 
(Mytton  v.  Midland  R.  Co.,  28  L.  J. 
Exch.  385)  ;  a  hobby  horse  (Hud- 
ston  V.  Midland  R.  Co.,  L.  R.  4  Q. 
B.  366,  38  L.  J.  R.  (Q.  B.)  213); 
dogs  (Honeyman  v.  (Dregon  &c.  R. 
Co.,  13  Ore.  352,  10  Pac.  628,  57  Am. 
Rep.  20n)  ;  masquerade  costumes 
(Michigan  &c.  R.  Co.  v.  Oehm,  56 
111.  293)  ;  a  silk  bed  quilt  carried  in 
a  lady's  trunk  (St.  Louis  &  Cairo 
R.  Co.  V.  Hardway,  17  111.  App. 
321)  ;  ladies'  jewelry  carried  by  a 
man  (Metz  v.  California  So.  R.  Co., 
85  Cal.  329,  24  Pac.  610,  9  L.  R.  A. 
431n,  20  Am.  St.  228,  44  Am.  &  Eng. 
R.  Cas.  433)  ;  a  concertina  (Bruty  v. 
Grand  Trunk  R.  Co.,  32  U.  C.  Q.  B. 
66)  ;  handcuffs  (Bomar  v.  Maxwell, 
9  Humph.  (Tenn.)  621,  51  Am.  Dec. 
682)  ;  fruit  and  groceries  (Georgia 
R.  Co.  V.  Johnson,  113  Ga.  589,  38  S. 
E.  954)  ;  Masonic  regalia  (Nevins 
V.  Bay  State  Steamboat  Co.,  4  Bosw. 
(N.  Y.)  225)  ;  a  bicycle  (Britten  v. 
The  Great  Northern  Railway  (1899) 
1  Q.  B.  243,  68  L.  J.  Q.  B.  75 ;  State 
v.  Missouri  Pac.  R.  Co.,  71  Mo.  App. 
385),  bed  linen  of  parties  moving, 
St.  Louis  &c,  R.  Co.  V.  Miller  (Ark.), 
145  S.  W.  889,  39  L.  R.  A.  (N.  S.) 
634,  and  see  note  as  to  when  house- 
hold supplies  are  baggage. 

"New    Orleans    &    N.    E.    R.    Co. 
V.  Shackelford,  87  Miss.  610,  40  So. 
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jewelry  of  a  traveling  jewelry  agent,  "^  merchandise  purchased 
and  carried  home  as  such,'®  or  articles  of  any  kind  carried 
for  sale,^  the  carrier  is  not  ordinarily  liable  for  them  as  bag- 
gage, unless  they  have  been  accepted  as  such  with  knowl- 
edge.^ Where  a  trunk  contains  both  personal  baggage  and 
merchandise,  the  carrier  without  notice  is  liable  only  for  the 
personal  baggage.^  Ordinarily  the  carrier  may  assume  that  a 
trunk  contains  only  personal  baggage,*  and  it  is  held  that  if 
it  contains  merchandise,  it  is  a  fraud  on  the  carrier  to  fail 
to  disclose  such  a  fact,"*  though  this  was  an  extreme  case,  and, 
on  the  other  hand,  it  has  been  held  that  the  carrier  may  get 
notice  by  observing  the  obvious  character  of  baggage,"  as  well 
as  by  information  from  the  passenger,  and  the  carrier  which  by 
its  baggage  master  or  other  agent  knowingly  accepts  merchan- 
dise, or  other  articles  not  ordinarily  carried  as  baggage,  even 
without  extra  compensation,  is  liable  as  for  personal  baggage.^ 
Also  many  valuable  goods,  such  as  traveling  men's  samples,  are 
often  carried  as  baggage  for  a  compensation  aside  from  that  paid 

427,  4  L.  R.  A.  (N.  S.)  1035,  112  Am.  Ti  N.  Y.  St.  812,  38  N.  Y.  S.  341; 

St.    461,   6   Am.    &   Eng.    Ann.    Cas.  Humphreys  v.  Perry,  148  U.  S.  627, 

826.  il  L.   ed.   587,   13   Sup.    Ct.   711,   54 

"'  Humphreys  v.   Perry,   148  U.   S.  Am.  &  Eng.  R.  Cas.  29. 
627,   i1   Fed.   587,    13    Sup.    Ct.   711,        'Haines   v.   Chicago,   St.   P.   M.   & 

54  Am.  &  Eng.  R.  Cas.  29.  O.  R.  Co.,  29  Minn.   160,  12   N.  W. 

"  Illinois  Cent.  R.  Co.  V.  Matthews,  447,   43   Am,    Rep.    199;    Humphreys 

114  Ky.  973,  24  Ky.  L.  1766,  72  S.  W.  v.  Perry,  148  U.  S.  627,  Z1  L.  ed.  587, 

302,   60  L.   R.   A.  846,    102   Am.    St.  13   Sup.  Ct.  711,  54  Am.  &  Eng.  R. 

316.  Cas.  29. 

"  Brick  V.   Atlantic   Coast  Line   R.        "  Brick  v.   Atlantic   Coast   Line   R. 

Co.,  145  N.  Car.  203,  58  S.  E.  1073,  Co.,  145  N.  Car.  203,  58  S.  E.  1073, 

122  Am.  St.  440.  122   Am.   St.   440. 

'^  Illinois     Cent.     &c.     R.     Co.     v.        »3  Thomps.  Neg.  (2d  ed.),  §  3403; 

Mathews,  114  Ky.  973,  24  Ky.  L.  1766,  Kansas  City  &c.  R.  Co.  v.  McGahey, 

72   S.  W.  302,  60  L.  R.  A.  846,  102  63  Ark.  344,  38  S.  W.  659,  36  L.  R.  A. 

Am.  St.  316;  New  Orleans  &  N.  E.  781n,  58  Am.  St.  Ill:  Trimble  v.  New 

R.  Co.  V.  Shackelford,  87  Miss.  610,  York  Cent.  &c.  R.  Co.,  162  N.  Y.  84, 

40  So.  427,  4  L.  R.  A.   (N.  S.)   1035,  56  N.  E.  532,  48  L.  R.  A.  115. 
6  Am.  &  Eng.  Ann.  Cas.  826;  Wells        'Bergstrom  v.  Chicago,  R.  I.  &  P. 

V.    Great   Northern   R.   Co.,   59   Ore.  R.  Co.,  134  Iowa  223,  111  N.W.    818, 

165,    114   Pac.   92,   116  Pac.    1070,   34  13  Am.  &  Eng.  Ann.  Cas.  239;  Mc- 

L.  R.  A.   (N.  S.)   818.     See  also,  St.  Kibbin    v.    Wisconsin    Cent.    R.    Co., 

Louis   &c.   R.   Co.   V.   Miller    (Ark.),  100  Minn.  270,   110  N.  W.  964,  8  L. 

145  S.  W.  889,  39  L.  R.  A.  (N.  S.)  R.  A.   (N.  S.)  489,  117  Am.  St.  689. 

634.  See  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

'Simpson  v.  New  York,  N.  H.  &  Miller  (Ark),  145  S.  W.  889. 
H.   R.   Co.,   16  Misc.    (N.   Y.)    613, 
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for  the  passenger's  ticket,  and  as  to  such  the  carrier  is  an  in- 
surer.^ 

§  3337.  Limitation  of  liability  for  baggage. — Railroad  car- 
riers may  limit  the  amount  of  baggage  which  they  will  carry  for 
each  passenger,"  and  for  any  overweight,  they  may  contract  for 
separate  compensation."  Where  an  infant  travels  with  its  parent 
without  payment  of  fare,  the  infant's  baggage  is  held  to  be  car- 
ried a3  a  part  of  the  parent's  baggage  for  which  the  carrier  is 
held  liable.^^  To  render  the  carrier  liable,  there  must  be  a  deliv- 
ery and  acceptance,  and  the  general  rules  applicable  to  delivery 
and  acceptance  by  carriers  of  goods  apply  to  delivery  and  accept- 
ance of  baggage. ^^  If  one  carries  with  him  as  baggage  the  prop- 
erty of  another  not  traveling  with  him  or  a  member  of  his  fam- 
ily, the  carrier  is  liable  only  as  gratuitous  bailee."  Where  the 
passenger  retains  custody  of  the  baggage,  the  carrier  is  as  a  rule 
not  liable  unless  loss  or  damage  has  been  caused  by  its  negli- 
gence.^* 

§  3338.  Baggage  checks  and  limitation  of  liability  by  ticket, 
— Baggage  checks  are  held,  by  the  weight  of  authority,  to  be  mere 
tokens  evidencing  the  receipt  of  the  baggage  by  the  carrier,  not 
embodying  the  contract  to  carry  the  baggage."  The  contract  to 
carry  the  passenger  is  a  contract  to  carry  his  baggage  also.    The 

'Millard   v.    Missouri    &c.    R.    Co.,  "Brick  v.  Atlantic   Coast  Line  R. 

86  N.  Y.  411,  6  Am.  &  Eng.  R.  Cas.  Co.,  145  N.  Car.  203,  58  S.  E.  1073, 

311;  Talcott  v.  Wabash  R.  Co.,   159  122  Am.   St.  440. 

N.    Y.    461,    54   N.    E.    1;    Oakes  v.  "Elliott   R.   R.    (2d   ed.),   §    1654; 

Northern    Pac.    R.   Co.,   20   Ore.   39,  Kerr  v.  Grand  Trunk  R.  Co.,  24  U. 

26  Pac.  230,  23  Am.  St.  126.  C.  C.  P.  209 ;  Tower  v.  Utica  R.  Co., 

"New   York    Cent.    &c.    R.    Co.   v.  7  Hill   (N.  Y.)   47,  42  Am.  Dec.  36; 

Fraloff,  100  U.  S.  24,  25  L.  ed.  531 ;  Carpenter  v.  New  York,  N.  H.  &  H. 

Norfolk  &c.  R.  Co.  v.  Irvine,  84  Va.  R.  Co.,  124  N.  Y.  53,  26  N.  E.  277, 

553,  5  S.  E.  532  11  L.  R.  A.  759,  21  Am.  St.  644;  The 

"Dibble  v.  Brown,  12  Ga.  217,  56  R.  E.  Lee,  2  Abb.  (U.  S.)  49.  See 
Am.  Dec.  460;  Gulf  &c.  R.  Co.  v.  note  Ann.  Cas.  1912D.  1156.  The  car- 
Ions,  3  Tex.  Civ.  App.  619,  22  S.  W.  rier  is  liable  for  the  theft  of  hand- 
1011.  baggage  by  a  trainman  to  whom  it  is 

"  Withey  v.  Pere  Marquette  R.  Co.,  temporarily  delivered  while  acting  in 

141   Mich.  412,   104  N.  W.  m,  1  L.  the  scope  of  his  employment  in  assist- 

R.  A.  (n!  S.)'3S2n,  113  Am.  St.  533,  ing   the   passenger   to    alight.      Has- 

12  Det    Leg    N.  511,  7  Am.  &  Eng.  brouck  v.  New  York  Central  &c.  R. 

Ann    Cas.  57.  Co.,  202  N.  Y.  363,  95  N.  E.  808,  Ann. 

"See  cases  cited  in  notes  79  and  Cas.  1912D.  1151. 

81,  §  3333,  and  supra,  delivery  to  car-  ^'Elliott  R.    R.    (2d   ed.),   §    1655; 

riers  of  goods,  §§  3140-3149.  Hickox    v.    Naugatuck    R.    Co.,    31 
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possession  of  the  check  is  prima  facie  evidence  that  the  baggage 
has  been  received  by  the  carrier,^^  and  that  the  holder  is  entitled 
to  receive  it,^'  but  such  evidence  is  not  conclusive,  and  may  be 
explained/*  The  implied  contract  is  that  the  baggage  shall  be 
transported  on  the  same  train  with  the  passenger,  and  the  carrier 
may  be  liable  for  failure  to  do  so  if  the  baggage  was  delivered  in 
proper  season."  If  received  after  the  train  left,  it  has  been  held 
to  be  carried  as  freight  for  a  separate  compensation,^"  but  if  the 
company  receives  it  in  ample  time,  and  fails  to  send  it  on  the  train 
with  the  passenger,  it  must  transport  it  on  a  subsequent  train  as 
baggage.'''-  If  the  carrier  contracts  absolutely  to  transport  the 
baggage  at  all  events,  it  must  use  the  required  degree  of  care  upon 
whatever  train  it  is.^^  If  the  passenger  stops  off,  and  the  bag- 
gage is  carried  ahead,  the  liability  for  its  care  during  the  re- 
mainder of  the  journey  has  been  held  to  be  merely  that  of  a  gra- 
tuitous bailee.^^ 


Conn.  281,  83  Am.  Dec.  143 ;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Clayton,  78  111. 
616;  Ahlbeck  v.  St.  Paul  &c.  R.  Co., 
39  Minn.  424,  40  N.  W.  364,  12  Am. 
St.  661;  Griffith  v.  Atchison  &c.  R. 
Co.,  114  Mo.  App.  590,  90  S.  W.  408. 

"Davis  V.  Michigan  Southern  &c. 
R.  Co.,  22  111.  278,  74  Am.  Dec.  151; 
Dill  V.  South  Carolina  R.  Co.,  7  Rich. 
L.  (S.  Car.)  158,  62  Am.  Dec.  407; 
Louisville  &c.  R.  Co.  v.  Weaver,  11 
Tenn.  38,  42  Am.  Rep.  654. 

"St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Stone,  78  Ark.  318,  95  S.  W.  470; 
Hickox  V.  Naugatuck  R.  Co.,  31 
Conn.  281,  83  Am.  Dec.  143;  Illinois 
Cent.  R.  Co.  v.  Copeland,  24  111. 
332,  !(,  Am.   Dec.   749. 

"Chicago,  R.  I.  &  P.  R.  Co.  v. 
Clayton,  78  111.  616;  Davis  v.  Michi- 
gan &c.  R.  Co.,  22  III.  278,  74  Am. 
Dec.  151;  Southern  R.  Co.  v.  Bick- 
ley,  119  Tenn.  528,  107  S.  W.  680,  14 
L.  R.  A.  (N.  S.)  8S9n,  123  Am.  St. 
754,  14  Am.  &  Eng.  Ann.  Cas.  910 
and  note. 

"  Toledo  &c.  R.  Co.  v.  Tapp,  6  Ind. 
App.  304,  33  N.  E.  462;  Wilson  v. 
Grand  Trunk  &c.  R.  Co.,  56  Maine 
60,  96  Am.  Dec.  435;  8  Am.  Law 
Reg.  (N.  S.)  398;  Blumenthal  v. 
Maine  Cent.  R.  Co.,  79  Maine  550, 
11  Atl.  605.  34  Am.  &  Eng.  R.  Cas. 
247;  Marshall  v.  Pontiac  &c.  R.  Co., 


126  Mich.  45,  85  N.  W.  242,  55  L. 
R.  A.  650;  Conheim  v.  Chicago  Great 
Western  R.  Co.,  104  Minn.  312,  116 
N.  W.  581,  17  L.  R.  A.  (N.  S.)  1091, 
124  Am.  St.  623,  15  Am.  &  Eng.  Ann. 
Cas.  389. 

^°  Wilson  V.  Grand  Trunk  R.  Co.,  56 
:\Iaine  60,  96  Am.  Dec.  435 ;  Graffam 
v.  Boston  &  M.  R.  Co.,  67  Maine 
234;  Collins  v.  Boston  &  M.  R.  Co., 
10   Cush.   (Mass.)    506. 

^Warner  v.  Burlington  &c.  R.  Co., 
22  Iowa  166,  92  Am.  Dec.  389;  Wil- 
son V.  Grand  Trunk  R.  Co.,  56  Maine 
60,  96  Am.  Dec.  435. 

"^Warner  v.  Burlington  &c.  R.  Co.," 
22  Iowa  166,  92  Am.  Dec.  389;  Adger 
V.  Blue  Ridge  R.  Co.,  71  S.  Car.  213, 
50  S.  E.  783,  110  Am.  St.  568;  Wilson 
V.  Chasapeake  &c.  R.  Co.,  21  Grat. 
(Va.)   654. 

''Wood  V.  Maine  Cent.  R.  Co,,  98 
Maine  98,  56  Atl.  457,  99  Am.  St. 
339  (but  compare  McKibbin  v.  Wis- 
consin Cent.  R.  Co.,  100  Minn.  270, 
110  N.  W.  964)  ;  Cutler  v.  North 
London  Ry.,  19  Q.  B.  Div.  64;  com- 
pare Laffrey  v.  Grummond,  74  Mich. 
186,  41  N.  W,  894,  3  L.  R.  A.  287, 
16  Am.  St.  624;  Marshall  v.  Pontiac 
&c.  R.  Co.,  126  Mich.  45,  85  N.  W. 
242,  55  L.  R.  A.  650;  Howell  v.  Grand 
Trunk  R.  Co.,  92  Hun  (N.  Y.)  423, 
36  N.  Y.  S.  544. 
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A  railroad  company  selling  a  through  ticket  may  contract  to 
limit  its  liability  to  loss  occurring  on  its  own  line/*  but  the  com- 
pany selling  a  through  ticket  is  liable  for  loss  of  baggage  on  con- 
necting lines  in  absence  of  agreement/^  and  the  same  rule  ap- 
plies if  the  baggage  is  checked  through.^'*  By  regulations  brought 
to  the  notice  of  passengers,  the  carrier  may  limit  his  liability  as 
insurer  to  a  fixed  amount,  demanding  compensation  for  carry- 
ing and  liability  as  to  a  larger  amount,^'  but  some  courts  hold 
that  the  passenger  must  assent  to  such  a  condition  on  a  ticket  or 
check  or  other  notice  in  order  to  be  bound, ^*  though  it  seems  that 
if  the  limitation  is  reasonable  and  is  printed  on  a  ticket  which 
is  in  form  a  contract  and  not  merely  a  token,  and  given  for  a 
reduced  rate,  such  limitation  is  valid,^"  in  the  absence  of  fraud, 
even  if  the  passenger  did  not  read  it  or  understand  it,  but  did 
sign  the  ticket.  As  to  contracting  against  negligence,  opposing 
views  prevail  in  different  jurisdictions  as  in  regard  to  other  car- 
riers of  goods.^° 


"'Peterson  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  80  Iowa  92,  45  N.  W.  573; 
Gulf  R.  Co.  V.  Ions,  3  Tex.  Civ.  App. 
619,  22  S.  W.  1011. 

'"  Little  Rock  &c.  R.  Co.  v.  Record, 
74  Ark.  125,  85  S.  W.  421,  109  Am. 
St.  67;  Kansas  City  &c  R.  Co.  v. 
Washington,  74  Ark.  985,  85  S.  W. 
406,  69  L.  R.  A.  65,  109  Am.  St.  61 ; 
Najac  V.  Boston  &  Lowell  R.  Co.,  7 
Allen  (Mass.)  329,  83  Am.  Dec.  686; 
Talcott  V.  Wabash  R.  Co.,  66  Hun 
(N.  Y.)  456,  50  N.  Y.  St.  423,  21 
N.  Y.  S.  318,  modified,  159  N.  Y. 
461,  54  N.   E.   1. 

"'Adger  v.  Blue  Ridge  R.  Co.,  71 
S.  Car.  213,  50 'S.  E.  783,  110  Am.  St. 
568;  But  see  Marmonstein  v.  Penn- 
sylvania R.  Co.,  13  Misc.  (N.  Y.)  32, 
68  N.  Y.  St.  172,  34  N.  Y.  S.  97; 
Isaacson  v.  New  York  Cent.  &c.  R. 
Co.,  94  N.  Y.  278,  46  Am.  Rep.  142, 
16  Am.  &  Eng.  R.  Cas.  188. 

"The  Majestic,  56  Fed.  244;  Steers 
v.  Liverpool  &c.  Steamboat  Co.,  57 
N.  Y.  1,  15  Am.  Rep.  453n;  Smith 
v.  N.  Carolina  R.  Co.,  64  N.  Car.  235 ; 
New  York  Cent.  &c.  R.  Co.  v.  Fra- 
loff,  100  U.  S.  24,  25  L.  ed.  531; 
Gamon  v.  Oregon,  R.  &  Nav.  Co.,  52 
Wash.  685.  101  Pac.  361,  25  L.  R.  A. 
(N.  S.)  537. 

"■Weigand  v.    Central   R.   Co.,   75 


Fed.  370,  affd.  79  Fed.  991,  25  C.  C. 
A.  681;  Baltimore  &c.  R.  Co.  v. 
Campbell,  36  Ohio  St.  647,  38  Am. 
Rep.  617,  3  Am.  &  Eng.  R.  Cas.  246. 
"General  liability  of  carriers  of  pas- 
sengers for  baggage,"  2  Am.  &  Eng. 
R.  Cas.  (N.  S.)  I.,  and  authorities 
cited;  Little  Rock  &c.  R.  Co.  v. 
Record,  74  Ark.  125,  85  S.  W.  421, 
109  Am.  St.  67;  Hooker  v.  Boston 
&  M.  R.  Co.,  209  Mass.  598,  95  N.  E. 
945,  Ann.  Cas,  1912B.  669;  Wilson  v. 
Chesapeake  &c.  R.  Co.,  21  Grat. 
(Va.)  654. 

l^  See  cases  cited  in  note  31, 
§  3327;  Elliott  R.  R.  (2d  ed.),  §  1661; 
French  v.  Merchants'  &  Miners' 
Transp.  Co.,  199  Mass.  433,  85  N.  E. 
424,  19  L.  R.  A.  (N.  S.)  1006;  Rose 
V.  Northern  Pac.  R.  Co.,  35  Mont.  70, 
88  Pac.  767,  119  Am.  St.  836;  Gardi- 
ner V.  N.  Y.  Cent.  &c.  R.  Co.,  201 
N.  Y.  387,  94  N.  E  876,  Ann  Cas. 
1912B.  281  and  note;  Tewes  v.  N. 
German  Lloyd  S.  S.  Co.,  186  N.  Y. 
151,  78  N.  E.  864,  8  L.  R.  A.  (N.  S.) 
199n,  9  Am.  &  Eng.  Ann.  Cas.  909 
and  note. 

""A  recent  case  holding  that  a 
carrier  may  not  limit  his  liability 
against  negligence  is  Wells  v.  Great 
Northern  R.   Co.,   59  Ore.   165,   114 
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§  3339.  Carrier's  lien  on  baggage. — The  carrier  has  a  lien 
on  the  passenger's  baggage  in  its  possession  for  the  payment  of 
his  fare/^  and  upon  baggage  left  in  storage,  for  warehouse 
charges/^  but  such  lien  does  not  extend  to  baggage  in  the  pas- 
senger's exclusive  possession/^  nor  is  there  a  lien  upon  a  passen- 
ger's baggage  for  the  payment  of  the  fare  of  her  infant  child.^* 
A  street  railway  has  been  held  not  to  be  an  insurer  of  baggage 
carried  on  it.'° 


Pac.  92,  116  Pac.  1070,  34  L.  R.  A. 
(N.  S.)  818,  but  it  is  held  that 
though  an  opportunity  to  inform  the 
carrier  of  a  larger  amount  of  bag- 
gage than  the  limitation  was  not 
given,  yet  by  paying  full  fare  he 
might  have  imposed  full  liability  and 
the  limitation  was  good  as  against 
•the  carrier's  negligence.  Gardiner  v. 
N.  Y.  Cent.  &c.  R.  Co.,  201  N.  Y. 
387,  94  N.  E.  876,  34  L.  R.  A.  (N.  S.) 
826. 

=' Elliott  R.  R.  f2d  ed.),  §  1662; 
Wolf  V.  Summers,  2  Camp.  631;  Rob- 
erts V.  Koehler,  30  Fed.  94. 


"  Kressin  v.  Central  R.  Co.,  103  N. 
Y.   S.   1002. 

^'Ramsden  v.  Boston  &  A.  R.  Co., 
104  Mass.  117,  6  Am.  Rep.  200; 
Lynch  v.  Metropolitan  &c.  R.  Co.,  90 
N.  Y.  77,  43  Am.  Rep.  141. 

'*  Cantwell  v.  Terminal  R.  Assn. 
&c.  Co.,  160  Mo.  App.  393,  140  S.  W. 
966. 

°°  Sperry  v.  Consolidated  R.  Co., 
79  Conn.  565,  65  Atl.  962,  10  L.  R.  A. 
(N.  S.)  907,  118  Am.  St.  169,  9  Am. 
&  Eng.  Ann.  Cas.  199  and  note. 
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§  3350.  Definitions  of  a  bill  of  exchange. — Almost  all  the 
states  have  enacted  a  uniform  code,  known  as  the  Negotiable 
Instruments  Law,  in  which  a  bill  of  exchange  is  defined  as  "an  un- 
conditional order  in  writing  addressed  by  one  person  to  another, 
signed  by  the  person  giving  it,  requiring  the  person  to  whom 
it  is  addressed  to  pay  on  demand,  or  at  a  fixed  or  determinable 
future  time  a  sum  certain  in  money  to  order  or  to  bearer."^  When 
a  negotiable  instrument  is  defined  by  statute,  negotiability  must, 
of  course,  be  determined  with  reference  to  such  definition.^  A 
leading  authority  on  negotiable  instrtiments  defines  a  bill  of 
exchange  as  "an  open  letter  addressed  by  one  person  to  a  second, 
directing  him  in  effect  to  pay  absolutely,  and  at  all  events,  a 

"■  For    cases    construing    definition,  Y.    252,   82    N.    E.    134 ;    Vaughn   v. 

see  Faircloth-Byrd  Mercantile  Co.  v.  Farmers'    &    Merchants'    Nat.    Bank 

Atkinson,   167  Ala.  344,  52  So.   419;  (Tex.    Civ.   App.),    126    S.   W.    690; 

Van  Buskirk  v.  State  Bank,  35  Colo.  Columbian    Banking    Co.    v.    Bowen, 

142,  83  Pac.  778,   117  Am.   St.   182;  134  Wis.  218,  114  N.  W.  451. 

Mechanics'  &  Farmers'  Sav.  Bank  v.  ''Edelman   v.   Rams,   58   Misc.    (N. 

Katterjohn,   137  Ky.  427,   125   S.  W.  Y.)   561,  109  N.  Y.  S.  816. 
1071;    Amsinck   v.    Rogers,    189    N. 
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certain  sum  of  money  therein  named,  to  a  third  person,  or  to  any- 
other  to  whom  that  third  person  may  order  it  to  be  paid; 
or  it  may  be  payable  to  bearer  or  to  the  drawer  himself."^  As 
the  term  is  generally  used  it  includes  checks,  drafts,  and  orders.* 

§  3351.  Foreign  and  inland  bills  of  exchange. — In  distin- 
guishing between  foreign  and  inland  bills  of  exchange  the  states 
of  the  Union  are  generally  regarded  as  foreign  to  each  other," 
but  what  shall  be  considered  a  foreign  bill  of  exchange  is  pro- 
vided by  statute  in  many  of  the  states.*  A  bill  of  exchange 
drawn  in  one  state  upon  a  drawee  residing  in  another  state, 
or  made  payable  in  another  state,  is  a  foreign  bill.'  The  Ne- 
gotiable Instruments  Law  provides:  "An  inland  bill  of  ex- 
change is  a  bill  which  is,  or  on  its  face  purports  to  be,  both 
drawn  and  payable  within  this  state.  Any  other  bill  is  a  for- 
eign bill.  Unless  the  contrary  appears  on  the  face  of  the  bill, 
the  holder  may  treat  it  as  an  inland  bill.'"*     It  may  be  stated 


°  Daniel  Neg.  Instr.,  §  27.  Another 
definition  is :  a  written  order  or 
request  by  one  person  to  another  for 
the  payment,  absolutely  and  at  all 
events,  of  a  specified  sum  of  money 
to  a  third  person.  Luff  v.  Pope,  5 
Hill  (N.  Y.)  413,  affd.  7  Hill  (N. 
Y.)  577;  Adams  v.  Boyd,  33  Ark.  33; 
Coffin  V.  Spencer,  39  Fed.  262;  Gaar 
V.  Louisville  Banking  Co.,  11  Bush. 
(Ky.)  180,  21  Am.  Rep.  209;  Smith 
V.  Wood,  1  N.  J.  Eq.  74;  Jones  v. 
Pacific  Wood,  Lumber  &  Flume  Co., 
13  Nev.  359,  29  Am.  Rep.  308;  Hoyt 
V.  Lynch,  4  N.  Y.  Super.  Ct.  328,  3 
Code  Rep.  (N.  Y.)  207;  Carran  v. 
Little,  40  Ohio   St.  397. 

*  Hewitt  V.  Goodrich,  10  La.  Ann. 
340  (holding  that  checks,  like  bills, 
are  negotiable  instruments,  requiring, 
as  essentials,  a  drawer,  drawee,  and 
payee).  See  also,  to  same  effect 
Hunter  v.  Simrall,  S  Lift.  (Ky.)  62.  In 
Cole  V.  Dalton,  6  Daly  (N._  Y.)  484, 
it  is  held  that  there  is  no  important 
distinction  between  the  terms  "draft" 
and  "bill  of  exchange,"  except  that 
"draft"  is  more  particularly  used  for 
an  inland  bill.  Morrison  v.  Bailey,  5 
Ohio  St.  13,  64  Am.  Dec.  632. 

"  Ocean  Nat.  Bank  v.  Williams,  102 
Mass.  141 ;  Commercial  Bank  v.  Var- 
num,   49   N.    Y.   269;    United   States 


Bank  v.  Daniel,  12  Pet.  (U.  S.)  32, 
9  L.  ed.  989;  Dickins  v.  Beal,  10  Pet. 
(U.   S.)   572,  9  L.  ed.  538. 

"Amsinck  v.  Rogers,  189  N.  Y. 
252,  82  N.  E.  134.  By  §  213  of  the 
Negotiable  Instruments  Law,  all  bills 
are  foreign  except  those  which  are 
both  drawn  and  payable  in  the  en- 
acting state. 

'  Turner's  Admr.  v.  Patton,  49 
Ala.  406;  Hartridge  v.  Wesson,  4 
Ga.  101 ;  ]\Iason  v.  Dousay,  35  111.  424, 
85  Am.  Dec.  368;  Johnson  County 
Savings  Bank  v.  Kramer,  42  Ind. 
App.  548,  86  N.  E.  84;  Rice  v.  Hogan, 
8  Dana  (Ky.)  133;  Schneider  v. 
Cochrane,  9  La.  Ann.  235,  61  Am. 
Dec.  204;  Warren  v.  Coombs,  20 
Maine  139;  Phoenix  Bank  v.  Hussey, 
12  Pick.  (Ma.ss.)  483;  Bank  v. 
Bright-Coy  Coram.  Co.,  139  Mo.  App. 
110,  120  S.  W.  648;  Lennig  v.  Ral- 
ston, 23  Pa.  St.  137;  Armstrong  v. 
American  Exch.  Nat.  Bank,  133  U.  S. 
433,  33  L.  ed.  747,  10  Sup.  Ct.  450.  If 
the  bill  is  made  payable  in  another 
state  and  all  the  parties  reside  in  the 
state  where  it  was  drawn,  it  is  a 
foreign  bill.  State  Bank  v.  Rodgers, 
3  Ind.  53 ;  Freeman's  Bank  v.  Per- 
kins, 18  Maine  292 ;  Grafton  Bank  v. 
Moore,   14   N.   H.   142 

'Neg.   Inst.   Law,   §  213.   See  Am- 
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as  a  general  rule  in  the  United  States  that  all  bills  are  inland  bills 
which  are  drawn  and  payable  in  the  same  state,  unless  the 
local  statute  provides  otherwise,"  and  this  is  true  although  the 
bill  is  drawn  on  another  state  or  addressed  to  a  person  in  another 
state,  if  it  is  made  expressly  payable  in  the  state  where  it  is 
drawn.^" 

§  3352.  Definitions  of  a  promissory  note. — The  Negoti- 
able Instruments  Law  defines  a  promissory  note  as  follows :  "A 
negotiable  promissory  note  within  the  meaning  of  this  act  is  an 
unconditional  promise  in  writing  made  by  one  person  to  another, 
signed  by  the  maker,  engaging  to  pay  on  demand,  or  at  a  fixed 
or  determinable  future  time,  a  certain  sum  in  money  to  order 
or  to  bearer.  Where  a  note  is  drawn  to  the  maker's  own  order, 
it  is  not  complete  until  indorsed  by  him."^^  In  general  terms  a 
promissory  note  may  be  defined  to  be  a  promise  in  writing  by  one 
person  to  pay  to  another  person  therein  designated  or  order  a 
fixed  sum  of  money,  at  all  events,  and  at  a  time  specified  therein, 
or  at  a  time  which  must  certainly  arrive.^^  The  instrument  is  not 
a  promissory  note  if  it  contains,  besides  a  promise  to  pay  money, 
a  promise  to  pay  in  something  else,  as  to  deliver  goods."  It 
is  essential  to  the  validity  of  a  promissory  note  that  it  contain 

sinck  V.   Rogers,   189   N.   Y.  252,  82  man  v.   Planters'  Nat.  Bank,  99  Va. 

N.    E.    134,    for    construction   of   the  480,  39  S.  E.  134. 

above  section  of  the  statute.  "  Smith  v.  Myers,  207  111.   126,  69 

"Young  V.  Bennett,  7  Bush    (Ky.)  N.   E.   858;   Alexander  v.   Hazelrigg, 

474;  Buttrick  Lumber  Co.  v.  ColHns,  123  Ky.  677,  97  S.  W.  353;  Smith  v. 

202  Mass.  413,  89  N.  E.  138.  First  State  Bank,  95  Minn.  496,   104 

"Miller  V.   Ha-ckley,  5  Johns.    (N.  N.  W.  369;   Bick  v.   Clark,  134  Mo. 

Y.)  375,  4  Am.  Dec.  372.  The  actual  App.  544,  114  S.  W.  1144;  Nashville 

place  of  drawing  may  be  ascertained  v.    Fisher,    1    Tenn.    Cas.    345.    For 

from  the  intention  of  the  parties  as  other  definitions  see  Blevins  v.  Blev- 

shown  by  the  local  date  of  the  bill,  ins,  4  Ark.  441 ;  Beall  v.  Water  Co., 

Strawbridge  v.  Robinson,  10  111.  470,  185  Fed.  179;  Stapleton  v.  Louisville 

50  Am.  Dec.  420.  Banking   Co.,   95    Ga.  802,   23    S.    E. 

^Negotiable       Instruments      Law,  81;   Gilpin  v.  People's  Bank,  45  Ind. 

§  320.  The  above  section  of  the  law  App.  52,  90  N.  E.  91 ;     Mereness  v. 

has    been    construed     in     Young   v.  First  Nat.  Bank,  112  Iowa  11,  83  N. 

American    Bank,   44    Misc.    (N.   Y.)  W.  711,  51  L.  R.  A.  410,  84  Am.  St. 

305   89  N    Y   S   913.  See  also,  Sher-  318;  Bank  v.  Augusta,  49  Maine  407; 

man    v.    Goodwin,    11    Ariz.    141,    89  Longwell   v.   Day,    1    Mich.    (N.    P.) 

Pac    517-    Baumeister    v.    Kuntz,    S3  286;  White  v.  Harris,  69  S.  Car.  65, 

Fla    340    42    So.   886;   Alexander   v.  48  S.  E.  41,   104  Am.   St.  791;   Mor- 

Hazelrigg,   123    (Ky.)   677,  91  S.  W.  gan  v.  Edwards,  53  Wis.  599,  11   N. 

353  •  National  Exchange  Bank  v.  Lu-  W.  21 ;  40  Am.  Rep.  781. 

brano,  29  R.  I.  64,  68  Atl.  944 ;  Hoff-  "  Travis     v.      Forbes,     41      Nova 

Scotia  226. 
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no  contingency  or  uncertainty  as  to  the  person  by  whom  it  is 
payable  or  to  whom  it  is  payable.^* 

§  3353.    Form  and  negotiability  of  a  promissory  note. — A 

promissory  note  must  contain  a  promise  to  pay/^  but  an  actual 
promise  in  express  terms  is  not  necessary,  if  there  are  words  in 
the  instrument  from  which  a  promise  to  pay  can  be  collected.^® 
No  particular  form  of  words  is  necessary  to  constitute  a  ne- 
gotiable promissory  note,"  and  various  expressions  have  been 
held  to  amount  to  such  promise.^*  Negotiability,  in  a  general 
sense,  as  applied  to  promissory  notes,  is  the  quality  which 
renders  them  transferable  from  one  person  to  another,  hence 
they  are  termed  negotiable  paper."  Promissory  notes  were  first 
made  negotiable  by  the  statute  of  Anne  in  1705,  which  statute  has 
been  enacted  in  substance  in  nearly  all  of  the  states.  In  some 
states,  however,  their  negotiability  has  been  somewhat  restricted 
by  statute,  especially  in  the  sense  of  negotiability  under  the  law 
merchant  as  a  rule  protecting  bona  fide  purchasers.  Negotiability 
in  this  sense  will  be  considered  in  a  subsequent  section. 

§  3354.  Analogy  between  bills  and  notes. — Lord  Mansfield 
said  that  the  true  analogy  between  bills  and  notes  is  obscured  by 
an  apparent  but  unreal  resemblance  between  the  drawer  of  a  bill 
and  the  maker  of  a  note.^°  While  bills  and  notes  are  governed 
by  the  same  rules  with  respect  to  the  certainty  required  in  their 

''Frazier    v.     Moore's     Adm'r,    11  (Meyer  v.  Weil,  57  La.  Ann.   160); 

Tex.  755.  "On    demand   please  pay"    (Almy   v. 

""Forward  v.  Thompson,   12  U.   C.  Winslow,  126  Mass.  342);  "I  guaran- 

Q.   B.   103;    Smith  v.   Bridges,    1   111.  tee    to    pay"    (Bruce   v.    Westcott,    3 

18.  Barb.    (N.   Y.)    374)  ;    "Borrowed  of 

"Taylor  v.   Steele,  11   Jur.  806,   16  Woodfolk"    (Woodfolk   v.    Leslie,   2 

M.  &  W.  665;  Rice  v.  Rice,  68  Ala.  Nott  &  McC.    (S.  Car.)   585). 

216;  Woodbridge  V.  Drought,  118  Ga.  "Shaw   v.    Merchants'    Nat.    Bank, 

671,  45   S.  E.  266.  101  U.  S.  557,  25  L.  ed.  892.  But,  as 

"  Bank  of  Peru  v.  Farnsworth,   18  hereafter  shown,  it  may  also  mean  that 

111.  563 ;  Myers  v.  Petty,  153  N.  Car.  the  commercial  paper  is  transferable 

462,  69  S.  E.  417.  so  as  to  give  the  transferee  certain 

"La   Forest   v.    Babineau,    37   Can.  rights  and  protection  as  a  bona  fide 

Sup.  Ct.  521 ;  Beckstrom  v.  Krone,  125  holder.   Anniston   Loan   &  Trust   Co. 

111.  App.  376.  Some  expressions  that  v.  .Stickney,  108  Ala.  146,  19  So.  63, 

have  been  held  sufficient  as  promises  31  L.  R.  A.  234. 

are,   "To  be   accountable   for"    (Mil-  "°  Heylyn  v.  Adamson,  2  Burr.  669. 

ler  V.  Austin,  13  How.  (U.  S.)  218)  ;  See  also,  Bank  of  America  v.  Wood- 

"This  is  to  certify  that  I  am  to  pay"  worth,   18  Johns.   (N.  Y.)   315. 
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terms  and  their  general  elements,  yet,  at  its  inception,  a  note 
differs  from  a  bill  in  the  parties  thereto.  Before  a  note  is  trans- 
ferred only  the  rights  of  the  maker  and  payee  are  involved, 
but  after  the  transfer  to  an  indorsee  the  similarity  of  the  note 
to  an  accepted  bill  is  perfected.  It  then  becomes  an  order  from 
the  payee  upon  the  maker  for  the  payment  of  money  to  a  third 
person,  the  indorsee.  Such  indorsee  must  use  the  same  diligence 
to  collect  from  the  maker  before  he  can  charge  the  indorser  that 
the  payee  of  a  bill  of  exchange  must  use  toward  the  acceptor 
before  charging  the  drawer.^^ 

§  3355.  Meaning  of  the  lavsr  merchant. — The  uniform  prac- 
tice of  merchants  in  transferring  credits,  represented  by  com- 
mercial paper,  as  a  means  of  purchasing  goods,  settling  accounts, 
and  transacting  mercantile  business  between  merchants  residing 
in  different  parts  of  the  country,  gave  rise  to  certain  rules,  de- 
manded by  the  wants  and  convenience  of  trading  communities, 
which  rules  are  known  as  the  law  merchant,  and  have  become  a 
part  of  the  common  law.^^  It  is  a  system  of  customs  and  usages 
of  trade  which  have  gradually  become  ingrafted  into  our  system 
of  laws,  and  is  as  firmly  fixed  as  any  other  part  of  that  system. 
At  first  it  was  a  sort  of  usage,  gradually  becoming  general  in 
its  character,  and  finally  it  received  recognition  and  sanction  by 
judicial  tribunals.  Although  variously  modified  by  statute  and 
judicial  construction,  this  English  common-law  merchant  still 
governs  in  a  few  of  the  United  States.  Most  of  the  states,  how- 
ever, have  adopted  what  is  known  as  the  Negotiable  Instruments 
Law,  which  is  on  the  general  line  of  the  English  Bills  of  Ex- 
change Act. 

§  3356.    Instruments  governed  by  the  law  merchant. — It 

may  be  stated  generally  that  negotiable  instruments  that  are  gov- 

"  Collins  V.  Butler,  2  Strange  1087 ;  said :   "A   particular    system  of   cus- 

Penniman  v.  Alexander,  112  N.  Car.  toms   used    only   among   one   set    of 

778,  17   S.  E.   530.  the     king's     subjects   *   *   *   which, 

''^Woodbury  v.  Roberts,  59  Iowa  however  different  from  the  general 
348,  13  N.  W.  312,  44  Am.  Rep.  685;  rules  of  the  common  law,  is  yet  in- 
First  Nat.  Bank  v.  McCullough,  50  grafted  into  it,  and  made  a  part  of 
Ore.  508;  93  Pac.  366,  17  L.  R.  A.  it;  being  allowed  for  the  benefit  of 
(N.  S.)  1105n,  126  Am.  St.  758.  See  trade,  to  be  of  the  utmost  validity 
also,    1    Bl.    Comm.   75,    where   it   is  in  all  commercial  transactions." 
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erned  wholly  by  the  law  merchant  include  foreign  and  inland 
bills  of  exchange,  checks  and  promissory  notes.  There  is  a  class 
of  quasi-negotiable  instruments,  such  as  bills  of  lading,  certifi- 
cates of  deposit,  collateral  securities,  corporate  and  municipal 
bonds,  coupons,  letters  of  credit  and  warehouse  receipts  that  are 
governed  in  part  by  the  law  merchant  or  similar  principles.^^  It 
is  provided  in  the  Negotiable  Instruments  Law  that  in  any  case 
not  provided  for  in  that  act  the  rules  of  the  law  merchant  shall 
govern.-* 

§  3357.  Negotiability  in  general. — Commercial  paper  is 
distinguished  from  all  other  contracts  for  the  payment  of  money 
by  the  quality  of  negotiability.  This  means  the  quality  attached 
to  bills  of  exchange  and  promissory  notes  which  renders  them 
transferable  from  one  person  to  another,^^  and  it  also  means  that 
the  assignee  may  sue  upon  the  instrument  in  his  own  name, 
that  he  takes  it,  where  he  does  so  as  a  bona  fide  holder  for  a 
valuable  consideration  before  maturity,  free  from  defenses  that 
may  exist  between  prior  parties,  and  clothed  with  the  well 
established  rights  and  liabilities  that  are  created  by  the  law 
merchant.^"  While  negotiability  is  the  characteristic  quality 
of  bills  of  exchange  and  promissory  notes,  it  is  not  essential 
to  their  validity.-'  Nonnegotiable  instrtiments  have  a  validity 
and  an  effect  of  their  own  and  may  be  sued  upon  as  bills  and 

'"Wettlaufer    v.    Baxter,    137    Ky.  2Z7,  IS  Am.  Dec.  147;  Shaw  v.  Mer- 

362,  125  S.  W.  741,  26  L.  R.  A.   (N.  chants'  Nat.  Bank,  101  U.  S.  557,  25 

S.)   804.  L.  ed.  892. 

^Neg.    Inst.   Law,   §  7.     For  con-  -""Miller    v.    Race,    1   Smith    Lead. 

struction    of   the   above    section    see,  Cas.   (9th  ed.)   750;  Bank  of  Luvern 

National  Exch.  Bank  v.   Lester,   119  v.  Fertilizer  Co.,  143  Ala.  152,  39  So. 

App.   Div.    (N.   Y.)    786,    104   N.   Y.  126;    Lilly    v.    Hamilton    Bank,    178 

S.  418;  Timbel  v.  Garfield  Nat.  Bank,  Fed.  S3,  102  C.  C.  A.  1,  29  L.  R.  A. 

121  App.  Div.  (N.  Y.)  870,  106  N.  Y.  (N.   S.)   5S8n;   Oliver  v.   Miller,   130 

S.  497;  First  Nat.  Bank  of  Shawano  Ga.  72,  60  S.  E.  254;  Bank  of  Samp- 

V.    Miller,   139  Wis.    126,   120  N.   W.  son  v.  Hatcher,  151  N.  Car.  359,  66 

820,   131  Am.  St.   1040   (holding  that  S.  E.  308,   134  Am.   St.  989n. 

where    the    Negotiable     Instruments  "  Bates   v.    Butler,   46    Maine   387 ; 

Law  conflicts  with  Supreme  Court  de-  Duncan   v.    Maryland    Sav.    Inst.,    10 

cisions,  as  to  instruments  made  sub-  Gill  &  J.  (Md.)  299;  Seymour  v.  Van 

sequent   to   the   passage   of   that  act,  Slyck,   8   Wend.    (N.    Y.)    403,    affd. 

the    act    controls    instruments    made  15  Wend.   (N.  Y.)    19;  Thompson  v. 

subsequent  to  its  passage).  Osborne,   152   N.   Car.  408,  67   S.   E. 

""Anniston    Loan    &   Trust    Co.    v.  1029;  Arnold  v.  Sprague,  34  Vt.  402; 

Stickney,  108  Ala.  146,  19  So.  63,  31  Corbett  v.  Clark,  45  Wis.  403,  30  Am. 

L.  R.  A.  234;  Odell  v.  Gray,  15  Mo.  Rep.  763. 
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notes/^  have  been  held  to  import  a  consideration.^"  and  are  en- 
titled to  days  of  grace/"  The  Negotiable  Instruments  Law 
provides:  "An  instrument  is  negotiated  when  it  is  transferred 
from  one  person  to  another  in  such  a  manner  as  to  constitute 
the  transferee  the  holder  thereof.  If  payable  to  bearer  it  is 
negotiated  by  delivery;  if  payable  to  order  it  is  negotiated  by  the 
indorsement  of  the  holder  completed  by  delivery."  "An  instru- 
ment negotiable  in  its  origin  continues  to  be  negotiable  until  it 
has  been  restrictively  indorsed  or  discharged  by  payment  or 
otherwise.'"*^  In  general  the  negotiability  of  foreign  bills  of 
exchange  has  been  left  as  it  was  by  the  law  merchant/^  but  in 
some  states  negotiability  has  been  expressly  conferred  by  statute 
on  such  instruments  as  corporate  bonds,  bills  of  lading,  and 
warehouse  receipts;  also  in  some  states  promissory  notes  have 
been  enlarged  to  include  notes  which  are  payable  in  property  or 
work.^^ 

§  3358.  Assignability  in  general. — The  chief  distinction  be- 
tween assignability  and  negotiability  lies  in  the  fact  that  the 
former  term  pertains  to  contracts  in  general  while  the  latter 
pertains  only  to  a  special  class  of  contracts.  Debts,  rights  in 
property,  choses  in  action,  and  other  valuable  rights  evidenced 
by  an  instrument  in  writing  are  transferred  by  assignment.^* 
There  are  certain  well  settled  rules  governing  the  transfer  of 
such  contracts  that  do  not  apply  to  negotiable  instruments.  For 
example,  the  title  to  any  property  or  rights  in  property  cannot 
be  completely  passed,  as  to  the  debtor,  by  assignment  without 

^Kendall  v.  Galvin,  IS  Maine  131,        "Neg.  Inst.  Law,   §§  60  and  11. 
32  Am.  Dec.  141;  Downing  v.  Back-        "'Haddock  v.   Haddock,    118   App. 

enstoes,  3  Caines    (N.  Y.)    137.  Div.   (N.  Y.)  412,  103  N.  Y.  S.  S84. 

^  Goshen    &c.    Turnpike    Road    v.        ^  Such   notes   have   been   held   ne- 

Hurtin,  9  Johns.   (N.  Y.)  217,  6  Am.  gotiable  in  Archer  v.  Claflin,  31  111. 

Dec.  273;  Arnold  v.  Sprague,  34  Vt.  306;  Spurgin  v.  McPheeters,  42  Ind. 

402.  527;  Huse  v.  Hamblin,  29  Iowa  501,  4 

=°Reed    v.     Murphy,     1     Ga.    236;  Am.  Rep.  244;  Rankin  v.  Sanders,  6 

Dufuys  V.  Farmer,  22  La.  Ann.  478;  How.   (Miss.)   52,  38  Am.  Dec.  431; 

Hamilton  Gin  &c.  Co.  v.   Sinker,  74  Spears  v.  Bond,  79  Mo.  467. 
Tex.  51,  11  S.  W.  1056.  In  Connecti-        "Hoag    v.     Mendenhall,     19     Gil. 

cut    negotiability    is     considered    es-  (Minn.)  289;  Andrews  v.  Nat.  Bank 

sential  to  a  bill  or  note  to  make  it  of   North  America,  7  Hun    (N.   Y.) 

import  a  consideration,  or  to  entitle  20;    Harlowe    v.    Hudgins,    84    Tex. 

it  to  days  of  grace.  Curier  v.  Lock-  107,  19  S.  W.  364,  31  Am.  St.  21. 
wood,  40  Conn.  349,  16  Am.  Rep.  40. 

37— Contracts,  Vol.  4 
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notice  to  him.  The  person  who  takes  a  negotiable  instrument  by 
indorsement  takes  it,  in  a  proper  case,  free  from  all  equities;'" 
while  a  person  who  takes  an  instrument  by  assignment  takes  it 
subject  to  defenses  existing  against  prior  holders,  the  assignee 
taking  no  greater  title  than  that  of  his  assignor.**'  Negotiability 
is  applied  to  instruments  embodying  a  promise  to  pay  money, 
while  assignability  is  applied  to  contracts  in  general. 

§  3359.  Duration  and  extent  of  negotiability. — The  Nego- 
tiable Instruments  Law  provides  :  "An  instrument  negotiable  in 
its  origin  continues  to  be  negotiable  until  it  has  been  restrictively 
indorsed  or  discharged  by  payment  or  otherwise."^^  A  restric- 
tive indorsement  is  an  indorsement  by  which  the  person  to  whom 
it  is  made  is  precluded  from  transferring  the  instrument  over 
to  another,  so  as  to  give  him  a  right  of  action  against  the  person 
imposing  the  restriction  or  against  any  of  the  preceding  parties.'* 
The  indorsee  takes  as  agent  of  the  indorser,  or  the  indorser  vests 
the  title  in  him  in  trust  for  or  to  the  use  of  some  other  person, 
and  always  subject  to  the  restriction.'^  To  preclude  a  subsequent 
transfer  the  restriction  must  be  expressed  in  the  indorsement.*" 
If  the  restriction  is  as  to  the  amount  the  liability  of  the  indorser 
will  be  no  greater  than  the  amount  designated.*^  The  restriction 
may  be  as  to  the  person  to  receive  payment;  it  may  be  for  the 
benefit  of  a  third  person  or  of  the  indorser;  or  it  may  be  "for 
account"  of  a  third  person  or  of  the  indorser.     Also  the  indorser 

'"Wilson     Sewing     Mach.     Co.    v.  "Drew   v.   Jacock's    Adm'r.,   6   N. 

Spears,  50  Mich.  534,  15  N.  W.  894;  Car.   138. 

Everston  v.  Nat.   Bank  of  Newport,  '"  Pierpont  v.  Johnson,  104  III.  App. 

66  N.  Y.  14,  23  Am.  Rep.   18.  27;  Bond  v.  Hollowav,  18  Ind.  App. 

™  Dollar   V.    International    Banking  251,  47  N.  E.  838;  Milling  Co.  v.  De 

Corp.,    13    Cal.    App.    331,    109    Pac.  Witt.  65  Kans.  665,  70  Pac.  647;  Lee 

499      (holding     it     immaterial     that  v.   ChilKcothe  Branch  of  State  Bank, 

transfer  was  made  before  maturity)  ;  '1    Biss.    (U.   S.)    325,   Fed.   Cas.   No. 

Klots    Throwing    Co.   v.    Commercial  §187. 

Co.,  179  Fed.  813,  103  C.  C.  A.  305;  "The     following     are     specimens 

30  L.  R.  A.   (N.  S.)   40n;  Mackin  v.  from   cases   where   the   indorsements 

Blalock,   133   Ga.   550,   66   S.   E.   265;  have  been   held   restrictive:    "Pay  to 

Herod     v.     Snyder,     48     Ind.     480;  J.   S.  only;"  "Pay  to  A.   for  my  ac- 

Timms  v.   Shannon,    19  Md.   296,  81  count;"    "Pay    the    contents    to    my 

Am.  Dec.  632;  Warner  v.  Whittaker,  use;"   "Carry  this  bill  to  the   credit 

6  Mich.  133,  72  Am.  Dec.  65;  Union  of  A.;"  "Pay  A.  B.  or  order  for  my 

College   V.    Wheeler,    61    N.    Y.    88;  use;"  "Pay  to  A.   for  my  account;" 

White  V.  Heylman,  34  Pa.  St.  142.  "Pay  the  within  to  A.  B.  for  the  use 

"Neg.  Inst.  Law.  §  77.  of  C.  D." 

"■  Cole  V.  Tuck,  108  Ala.  227,  19  So. 
377. 
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may  make  his  indorsement  conditional,  as  an  indorsement  to  pay 
a  person  named  whenever  he  shall  produce  and  deliver  up  a 
certain  certificate.*^  An  express  indorsement  "for  collection"  is 
restrictive,  in  which  case  the  indorsee  becomes  the  agent  for  the 
indorser  to  collect  the  paper,  but  does  not  vest  in  him  the  legal  title 
thereto."  The  negotiable  character  of  the  original  bill  or  note 
and  of  the  contracts  of  the  several  parties  to  it  continues  until 
paid,  and  maturity  does  not  affect  it,  so  far  as  the  right  to  trans- 
fer it  and  sue  upon  it  is  concerned.**  But  one  who  purchases  a 
bill  or  note  after  maturity  takes  it  subject  to  certain  defenses 
which  are  not  admissible  as  against  a  bona  fide  purchaser  before 
maturity.*"  Payment  of  a  bill  or  note  extinguishes  its  nego- 
tiability, whether  the  payment  is  made  by  the  maker,  his  agent, 
by  a  surety,  or  by  the  acceptor ;  but  payment  by  an  indorser  does 
not  in  general  destroy  its  negotiability  as  against  himself  and 
parties  liable  to  him.**  The  recovery  of  a  judgment  on  a  note 
by  the  payee  destroys  its  further  negotiability.*^ 

§  3360.  Quasi-negotiable  instruments. — There  is  a  species 
of  commercial  paper,  other  than  bills  of  exchange,  promissory 
notes  and  bank  checks,  sometimes  called  quasi-negotiable  instru- 
ments for  the  reason  that  they  are  governed  only  in  part  by  the 
law  merchant.  The  most  common  of  these  are  bills  of  lading, 
certificates  of  deposit,  certificates  of  stock,  coupon  bonds,  drafts, 
due  bills,  letters  of  credit,  paper  money  and  warehouse  receipts. 
While  a  bill  of  lading  is  not  negotiable  at  common  law  in 
the  strict  commercial  sense,  yet  it  is  assignable  by  indorsement 
and  passes  from  hand  to  hand  in  like  manner  as  bills  of  exchange 

"  McGorray   v.    Stockton    Sav.   &c.  turity  may,  by  virtue  of  such  indorse- 

Soc,  131  Cal.  321,  63  Pac.  479;  Prall  ment,    bring   suit    in   his   own   name 

V.  Hinchman,  6  Duer  (N.  Y.)  351.  against  the  maker.  Havens  v.  Hunt- 

*■  Johnston  v.  Schnabaum,  86  Ark.  ington,  1  Cow.  (N.  Y.)  387. 

82,  109  S.  W.  1163;  126  Am.  St.  1082;  ^'Sagory  v.  Metropolitan  Bank,  42 

New  Haven  Mfg.  Co.  v.  New  Haven  La.  Ann.  627,  7  So.  638;  Eversole  v. 

Pulp  &c.  Co.,  76  Conn.   126,  55  Atl.  Maull,  50  Md.  95 ;  Ainsworth  v.  Ains- 

604;  National  Bank  of  RoUa  v.  First  worth,  24  Miss.   145. 

Nat.   Bank  of   Salem,   141   Mo.  App.  "Elsam   v.    Denny,    15    C.    B.    86; 

719,  125  S.  W.  513;  Smith  v.  Bayer,  Kirksey  v.  Bates,   1  Ala.  303;   Guild 

46  Ore.  143,  79  Pac.  497,  114  Am.  St.  v.  Eager,  17  Mass.  615. 

858.  "Brown    v.     Foster,    4    Ala.     282; 

"Thus  it  has  been  held  that  one  Kelsey  v.  McLaughlin,  76  Ind.  379. 
who  takes  by  indorsement  after  ma- 
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and  promissory  notes.  They  differ  in  that  the  bill  of  lading  calls 
for  a  delivery  of  goods  instead  of  the  payment  of  money.  The 
bill  of  lading  represents  the  goods,  and  property  in  them  passes 
in  a  proper  case  by  the  transfer."  In  many  states  the  negotiable 
character  of  bills  of  lading  is  regulated  by  statute,  and  in  some 
they  are  declared  negotiable  like  other  commercial  paper.  A  cer- 
tificate of  deposit  is  a  form  of  receipt  for  money  deposited  in  a 
bank,  with  a  promise  by  the  bank  to  hold  it  or  pay  it  in  a  manner 
designated.^^  If  the  time  of  payment  is  specified  and  words  im- 
porting negotiability  are  used  it  becomes  in  effect  a  promissory 
note,  and  is  controlled  by  the  same  rules  that  govern  promissory 
notes  f  but  where  it  lacks  the  ordinary  form  of  negotiable  instru- 
ments, it  circulates  only  by  assignment."^  A  certificate  of  stock  is  a 
written  representation  that  a  person  therein  named  owns  so  many 
shares  of  stock  of  the  company  mentioned.  It  is  not  the  stock 
but  only  evidence  of  the  shareholder's  right  to  share  in  the  net 
proceeds  of  all  the  property  of  the  corporation.^^  Certificates  of 
stock  are  not  securities  for  money,  nor  are  they  negotiable  instru- 
ments.'*^ The  certificate  is  passed  by  the  assignment  of  the  cer- 
tificate or  by  an  assignment  on  the  books  of  the  company  if  the 
rules  of  the  company  require  it.  The  general  rule  is  that  the  as- 
signee of  the  certificate  takes  no  better  title  than  his  assignor 
had;  and  if  a  certificate  made  payable  to  bearer  or  indorsed  in 
blank  is  lost  or  stolen,  and  afterward  found  in  the  hands  of  an 
innocent  purchaser  for  value,  the  real  owner  may  recover  it."* 

"Brent   v.    Miller,   81   Ala.   309,   8  214;  Kavanaugh  v.  Bank  of  America, 

So.      219;      Milwaukee      Merchants'  145  111.  App.  201;  Huse  v.  Hamblin, 

Exch.  Bank  v.  McGraw,  76  Fed.  930,  29  Iowa  501,  4  Am.  Rep.  244;  Eston 

22  C.  C.  A.  622 ;  Garden  Grove  Bank  v.  Hyde,  13  Minn.  90 ;  Dickey  v.  Ad- 

V.    Humeston    &c.    R.    Co.,    67    Iowa  ler,  143  Mo.  App.  326,  127  S.  W.  593; 

526,  25  N.   W.  761;   Cox  v.   Central  Hanna  v.  Manufacturers'  Trust  Co., 

Vermont   R.   Co.,   170   Mass.   129,   49  104  App.  Div.   (N.  Y.)  90,  93  N.  Y. 

N.   E.   97;    Blaisdell   Co.   v.   Citizens'  S.  304. 

Nat.  Bank,  96  Tex.  626,  75  S.  W.  292,  "■  Bank  of   Montreal  v.   Clark,   108 

62  L.  R.  A.  968,  97  Am.  St.  944.    See  111.  App.  163 ;   Robertson  v.  Jones,  6 

vol.  V,  Tit.  "Sales."  Ky.  L.  71 ;  Zander  v.  New  York  Se- 

'"  Smiley   v.    Fry,    100    N.    Y.    262,  curity  &c.  Co.,  178  N.  Y.  208;  70  N. 

3  N.   E.   186.  As  to  instrument  held  E.  449,   102  Am.   St.   492. 

not  to  be  a  certificate  of  deposit  see  °°  Donnell  v.  Wyckoff,  49  N.  J.  L. 

Baker   v.    Leland,   9   App.    Div.    (N.  48,  7  Atl.  672. 

Y.)  365,  75  N.  Y.  St.  812,  41  N.  Y.  S.  "Barstow  v.   Savage  Min.  Co.,  64 

399.  Cal.    388,    1    Pac.   349,   49   Am.   Rep. 

""First    Nat.    Bank    v.    Stapf,    165  705. 

Ind.   162,  74  N.  E.  987,  112  Am.  St.  "Bereich    v,    Marye,    9    Nev.    312; 
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Coupon  bonds  are  fully  negotiable  if  they  contain  words  of  nego- 
tiability; and  if  the  coupons  or  interest  certificates  are  in  the 
same  form,  they  are  likewise  negotiable,  both  while  they  are  at- 
tached to  the  bond  and  after  they  are  separated  from  it."  While 
the  coupons  are  attached  to  the  bond,  they  are  a  part  of  it  and  are 
negotiable  to  the  same  extent  as  the  bond,  but  when  detached, 
they  pass  by  delivery  if  they  are  payable  to  bearer,  and  are  not 
subject  to  equities.^'  A  letter  of  credit  is  a  written  request  by 
one  person  to  another  or  to  any  person  in  general  to  advance 
money  or  give  credit  to  a  third  person  with  the  promise  that  the 
writer  will  repay  or  guarantee  the  same  to  the  person  making 
the  advancement. °'  The  word  draft  is  now  a  common  term  for 
all  bills  of  exchange.  "Edwards  says  the  bill  of  exchange,  popu- 
larly termed  a  draft,  is  in  the  form  of  an  open  letter  directing 
[him]  to  whom  it  is  addressed  to  pay  the  sum  of  money  therein 
specified  to  a  third  person  named  in  the  instrument,  on  ac- 
count of  the  writer  or  person  by  whom  it  is  drawn.  It  must  be 
payable  in  money."°*  A  due  bill  is  in  substance  a  promissory 
note,  and  is  generally  treated  as  such  if  it  contains  words  import- 
ing negotiability.^"  A  warehouse  receipt  is  a  receipt  showing  the 
acceptance  of  goods,  wares  and  merchandise  which  are  to  be  de- 
livered to  the  bearer  by  the  person  issuing  it.  In  many  states 
warehouse  receipts  have  been  made  negotiable  by  statute,  while 
others  make  them  negotiable  unless  the  words  "not  negotiable" 
appear  thereon.  If  negotiable,  they  pass  by  delivery  or  by  in- 
dorsement, and  the  transfer  of  the  receipt  carries  the  right  to  the 
goods."" 

Chicago,  R.  I.  &  P.  R.  Co.  v.  How-  '''Lafargue    v.    Harrison,    70    Cal. 

ard,  7  Wall.  (U.  S.)  392,  415,  19  L.  380,  9  Pac.  259,  11  Pac.  636,  59  Am. 

ed.  117,  122.  Rep.  416. 

"Lampton  v.  Edwards   (Miss.),  54  '^Hmnemann  v.   Rosenback,  39  N. 

So.    245;     Burroughs    v.     Richmond  Y.  98. 

County,  65  N.  Car.  234;  Thompson  v.  "Huych  v.   Meador,  24  Ark.   191: 

Perrine,  106  U.  S.  589,  27  L.  ed.  298,  Carver    v.    Hayes,    47    Mame    257 ; 

1   Sup    Ct    564;  Arents  v.  Common-  Franklin  v.  March,  6  N.  H.  364,  25 

wealth,  18  Gratt.  (Va.)  750.  Am.  Dec.  462. 

°° Trustees  of  Internal  Imp.  Co.  v.  "Tenant  v.  Bank,  19  Ont.  App.  1; 

Lewis,   34   Fla.   424,    16   So.   325,   26  Danforth  v.   McElroy,   121   Ala.   106, 

L   R   A   743   43  Am    St.  209;  Lamp-  25  So.  840;  Brooks  v.  Hanover  Nat. 

ton  V.  Edwards   (Miss.),  54  So.  245.  Bank,  26  Fed.  301. 
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§  3365.  Nonnegotiable  instruments. — As  the  word  implies, 
a  nonnegotiable  instrument  is  one  that  is  not  negotiable.  Some 
of  the  most  common  forms  of  this  class  of  instruments  are  cer- 
tificates of  stock,  deposit  bank-books,  receiver's  certificates  issued 
by  order  of  court,  certificates  issued  as  vouchers  and  instruments 
made  nonnegotiable  by  express  stipulation  or  by  indorsement  to 
that  effect."^    A  note  payable  to  a  named  person  "only"  is  non- 


"  In  Witte  v.  Vincenot,  43  Cal.  325,  laws  of  the  bank  made  it  transfer- 
it  was  held  that  a  deposit  bank-book  able  to  order.  In  Mechanics'  Bank 
is    not    negotiable    although    the    by-     v.  New  York  &c.  R.  Co.,  13  N.  Y.  599, 
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negotiable,^^  and  a  note  indorsed  "this  note  not  transferable"  has 
been  held  not  negotiable.''^  A  guaranty  written  on  a  negotiable 
note  is  not  negotiable  in  the  strict  commercial  sense,  but  it  may 
be  in  the  sense  that  it  inures  to  the  benefit  of  successive  holders  ;"■' 
but  the  assignee  takes  only  the  rights  of  his  assignor  in  the  guar- 
anty.°'  A  collateral  guaranty  does  not  inure  to  successive  hold- 
ers and  is  not  negotiable."" 

§  3366.  Form  and  requisites  of  bills  and  notes. — The  Ne- 
gotiable Instruments  Law  provides :  "An  instrument  to  be  nego- 
tiable must  conform  to  the  following  requirements :  ( i )  It  must 
be  in  writing  and  signed  by  the  maker  or  drawer,  (2)  Must  con- 
tain an  unconditional  promise  or  order  to  pay  a  sum  certain  in 
money;  (3)  Must  be  payable  on  demand,  or  at  a  fixed  or  deter- 
minable future  time;  (4)  Must  be  payable  to  order  or  bearer; 
( 5 )  Where  the  instrument  is  addressed  to  a  drawee,  he  must  be 
named  or  otherwise  indicated  therein  with  reasonable  cer- 
tainty.""' Another  provision  of  that  law  provides :  "The  instru- 
ment need  not  follow  the  language  of  this  act,  but  any  terms  are 
sufficient  which  clearly  indicate  an  intention  to  conform  to  the 
requirements  hereof.""^  The  foregoing  provisions  must  be 
deemed  controlling  in  all  those  states  where  the  law  has  been 
adopted,  and  is  of  much  importance  in  the  few  states  which  have 
not  adopted  it,  since  that  law  is  now  recognized  as  an  authority 
upon  the  questions  involved  in  the  formation  of  negotiable  in- 
struments. In  the  light  of  the  above  sections  of  that  law,  we  will 
proceed  to  examine  in  detail  the  essential  characteristics  of  bills 
and  notes. 

11  N.  Y.  Super.  Ct.  570,  it  was  held        ''Friedman  v.  Wagner,  1  Tex.  App. 

that  at  common  law  a  certificate  of  Civ.  Cas.,  §  734. 

stock    is    not    negotiable.     And    in        "Pease  v.  Pease,  35  Conn.  131,  95 

Cowles  V.   Kiehel,   65   N.   Y.   S.  349,  Am.  Dec.  225. 

it  was  held  that  a  certificate  of  stock        "'  Belcher  v.  Smith,  7  Cush.  (Mass.) 

is  not  negotiable  under  the  Negotia-  482;  Leggett  v.  Raymond,  6  Hill  (N. 

ble  Instruments  Law.  Mills  &c.  Nat.  Y.)  639. 

Bank  v.  Herold,  74  Cal.  603,  16  Pac.        "■  Hall  v.  Merrick,  40  U.  C.  Q.  B. 

507,  5  Am.  St.  476  (where  it  was  held  S66;  Gramwell  v.  Pomeroy,  121  Mass. 

that   a  warrant    drawn   by  the   state  207. 

comptroller  on  the  state  treasurer  is        "'Negotiable  Inst.  Law,   §  20.     See 

nonnegotiable).  also  note  in  Ann.  Cas.  1912D,  4-12. 

"'Hackney    v.     Jones,    3     Humph.        "'Neg.  Inst.  Law,  §  29. 
(Tenn.)  612. 
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§  3367.  Instrument  must  be  in  writing. — It  is  essential  that 
every  negotiable  instrument  be  in  writing."^  The  word  "instru- 
ment" implies  a  writing,  but  it  has  been  held  that  the  writing  may- 
be in  pencil/"  or  it  may  be  lithographed,  engraved  or  printed." 
It  has  been  held  to  be  gross  negligence  to  write  a  note  partly  in 
ink  with  a  material  condition  in  pencil/^  While  no  particular 
form  is  required  by  law  in  drafting  bills  and  notes,  the  form  and 
style  in  vogue  among  merchants  generally  should  be  followed. 
There  is  no  arbitrary  rule  as  to  the  kind  of  material  to  be  used. 
It  is  usually  written  on  paper  or  parchment,  but  any  other  mate- 
rial suitable  for  receiving  written  characters  might  be  used.'^ 

§  3368.  Date  not  essential  to  validity  or  negotiability. — A 
date  in  a  bill  or  note  is  not  essential  to  its  validity  or  negotiabil- 
ity.'* The  Negotiable  Instruments  Law  provides  that,  "the  va- 
lidity and  negotiable  character  of  an  instrument  are  not  affected 
by  the  fact  that  it  is  not  dated,"'^  and  in  another  section  it  pro- 
vides that  "where  the  instrument  is  not  dated,  it  will  be  consid- 
ered to  be  dated  as  of  the  time  it  was  issued.'""  Neither  the 
common  law  nor  statutes  of  the  various  states  require  the  instru- 
ment to  express  a  time  or  place  of  making;"  nor  does  the  com- 
mon law  require  an  express  date  for  an  indorsement.'* 

§  3369.  Effect  of  date  in  general. — While  the  date  is  not 
essential  to  the  validity  or  negotiability  of  a  bill  or  note,  yet  if  it 
is  dated,  the  date  becomes,  in  general,  a  material  part  of  it  and 

"°  Brown  v.   Butchers'  &c.   Bank,   6  Pac.    244;   Archer   v.    Claflin,   31    111. 

Hill   (N.  Y.)   443,  41  Am.  Dec.  7SS;  306;  Seldonridge  v.  Connable,  32  Ind. 

Reed  v.  Roark,   14  Tex.  329,  65  Am.  Z7Z;    Stout   v.    Cloud,   S   Litt.    (Ky.) 

Dec.  127 ;  Draper  v.  Pattini,  2  Spears  205 ;   Weld  v.  Eliot  Five  Cents   Sav. 

(S.  Car.)  292.  Bank,   158   Mass.  339,  33   N.  E.  519; 

™  Brown   v.   Butchers'  &c.   Bank,   6  Dean   v.    De   Lezardi,   24   Miss.   424; 

Hill   (N.  Y.)   443,  41  Am.  Dec.  755;  Pierce  v.  Richardson,  27  N.  H.  306; 

Closson  V.  Stearns,  4  Vt.  11,  23  Am.  Vandeveer  v.  Ogburn,  2  N.  J.  L.  63, 

Dec.  245.  66;   Bank   of   Tennessee   v.    Funding 

'"  Pennington  V.  Baehr,  48  Cal.  565 ;  Board,   16  Lea    (Tenn.)    46,  57   Am. 
Weston  V.  Myers,  33  111.  424;  Farm-  Rep.  211;  Wexel  v.  Cameron,  31  Tex. 
ers'   Bank  v.   Ewing,   78  Ky.  264,   39  614;    Michigan    Ins.    Co.    v.   Leaven- 
Am.  Rep.  231;   Zimmerman  v.  Rote,'  worth's  Estate,  30  Vt.  11. 
75  Pa.  St.  188.  '"  Neg.  Inst.  Law,  §  25. 

'^  Seibel  V.  Vaughn,  69  111.  257.  "  Neg,  Inst.  Law,  §  36,  subd.  3. 

"  1  Daniel  Neg.  Inst,  §  77.  "  Neg.  Inst.  Law,  §  76. 

"Collins  V.  Driscoll,  69  Cal.  550,  11        "Sanger  v.  Sumner,  13  Ark.  280. 
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an  alteration  thereof  becomes  a  material  alteration;'"  however, 
this  may  not  be  true  in  case  of  the  date  of  an  indorsement.*"  The 
position  of  the  date  on  the  instrument  is  of  no  material  conse- 
quence, but  it  is  usually  written  in  the  upper  right-hand  corner." 
Also,  if  the  instrument  is  dated,  it  will  be  presumed  to  have  been 
executed  on  the  day  it  bears  date.*^  It  is  provided  in  the  Nego- 
tiable Instruments  Law  that  "where  the  instrument  or  the  accept- 
ance of  any  indorsement  thereon  is  dated,  such  date  is  deemed 
prima  facie  to  be  the  true  date  of  the  making,  drawing,  accept- 
ance or  indorsement,  as  the  case  may  be."*'  An  instrument  takes 
effect  from  the  time  of  its  delivery  and  not  necessarily  from  the 
date  expressed  f^  however,  if  the  date  on  the  instrument  and  the 
time  of  delivery  differ,  it  has  been  held  generally  that  the  express 
date  controls.*"  If  no  date  is  expressed  in  a  note  payable  so  many 
days  after  date,  the  time  begins  to  run  from  delivery,*"  and  the 
date  of  delivery  may  be  shown  by  parol  evidence.*'  The  holder 
may  fill  in  the  date  where  a  blank  is  left  for  that  purpose,**  but 
it  has  been  held  that  since  no  date  is  expressed  none  was  intended, 
and  a  blank  date  at  most  is  only  prima  facie  evidence  of  authority 
to  fill  out.*" 

§  3370.    Antedating  and  postdating  instruments. — A  nego- 
tiable instrument  may  be  antedated  or  postdated  without  destroy- 

"Lemay  v.  Williams,  32  Ark.  166;  Mo.  555;  Smith  v.  Foster,  41  N.  H. 

Hamilton    v.    Wood,    70    Ind.    306;  215;  Powell  v.  Waters,  8  Cow.  .(N. 

Lewis  V.  Kramer,  3  Md.  265;  O wings  Y.)  669;  Chamberlain  v.  Hopps,  8  Vt. 

V.   Arnot,   33   Mo.  406;   Crawford  v.  94.    In  Almich  v.  Downey,  45  Minn. 

West  Side  Bank,  100  N.  Y.  50,  2  N.  460,  48  N.  W.  197,  it  was  held  that  if 

E.   881,   53   Am.   Rep.   152;    Newman  a  note  payable  six  months  after  date 

V.  King,  54  Ohio  St.  273,  43  N.  E.  683,  is  not  delivered  until  the  end  of  the 

35  L.  R  A.  471,  56  Am.  St.  70S;  Heff-  six  months,  it  is  in  effect  a  demand 

ner  v.  Wenrich,  32  Pa.  St.  423.  note. 

"" Griffith  V.  Cox,  1  Overt.   (Tenn.)  ''Luce     v.     Shoff,     70     Ind.     152; 

210.  Bumpass  v.  Timms,  3  Sneed.  (Tenn.) 

""  Sheppard  v.  Graves,  14  How.  (U.  459. 

S.)  SOS,  14  L.  ed.  518.  *■  Richardson  v.  Ellett,  10  Tex.  190. 

''  Anderson  v.  Weston,  8  Scott  583 ;  ^  Davis  v.  Jones,  17  C.  B.  625. 

Hill  V.  Dunham,  7  Gray  (Mass.)  543;  ""Gill  v.  Hopkins,   19  111.  App.  74; 

Maybury  v.   Berkery,   102   Mich.  126,  Overton  v.    Matthews,   35    Ark.    146, 

60  N.  W.  699.  37  Am.   Rep.  9;   Breckenridge   First 

"^  Neg.  Inst.  Law,  §  30.  State  Sav.  Bank  v.  Webster,  121  Mich. 

"*  Flanagan  v.  Meyer,  41  Ala.   132;  149,  79  N.  W.  1068;  Equitable  Trust 

King  V.  Fleming,  72  111.  21,  22  Am.  Co.  v.  Lyons,  129  N.  Y.  S.  79. 

Rep.    131;    Hilton    v.    Houghton,    35  ^'Inglish  v.  Breneman,  5  Ark.  377, 

Maine    143;    Fritsch   v.    Heislen,    40  41  Am.  Dec.  96. 
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ing  its  legal  efifect,""  unless  such  antedating  or  postdating  is  done 
with  a  fraudulent  intent  to  evade  a  statute."  The  Negotiable 
Instruments  Law  provides  that  "The  instrument  is  not  invalid 
for  the  reason  only  that  it  is  antedated  or  postdated,  provided  this 
is  not  done  for  an  illegal  or  fraudulent  purpose.  The  person  to 
whom  an  instrument  so  dated  is  delivered  acquires  the  title  thereto 
as  of  the  date  of  delivery.""^ 

§  3371.  Designation  of  parties. — To  give  a  bill  of  exchange 
or  promissory  note  the  character  of  negotiability,  it  is  necessary 
that  the  name  of  the  maker  or  drawer  be  expressed  therein  with 
certainty.  This  is  generally  effected  by  the  signature  of  the 
maker  or  drawer  at  the  end  of  the  instrument,  although  it  has 
been  held  that  the  signature  may  appear  in  the  body  of  the  in- 
strument.°^  The  Negotiable  Instruments  Law  provides  that  "it 
must  be  in  writing  and  signed  by  the  maker  or  drawer.""*  The 
name  cannot  be  stated  in  the  alternative  ;"^  however,  it  may  be  an 
assumed  name,""  although  it  has  been  held  that  such  assumed 
name  creates  no  liability  as  an  accommodation  maker."^  It  is 
customary  in  signing  to  write  the  name  in  full,  but  this  is  not 
indispensable — the  initials  being  sufficient,""  and  any  mark  which 
the  party  uses  to  indicate  his  intention  to  bind  himself  will  be  as 

°°  Aldridge  v.  Branch  Bank,  17  Ala.  °'  Neg.  Inst.  Law,   §  20.    For  con- 

4S;  Luce  v.  Shoff,  70  Ind.  152;  Union  struction    of    the    above    section    see 

Bethel  African  M.  E.  Church  v.  Civil  McCall  v.  Taylor,  34  L.  J.  R.  C.  P.  365 ; 

Sheriff,  33  La.  Ann.   1461;  Drake  v.  Bliss   v.   Johnson,   162   Mass.   323,   38 

Rogers,    32    Maine    524;    Bayley    v.  N.    E.    446;    Cadillac    State   Bank   v. 

Taber,  5  Mass.  286,  4  Am.  Dec.  57;  Cadillac  Stove  &c.  Co.,  129  Mich.  15, 

Brewster  v.  McCardell,  8  Wend.   (N.  88  N.  W.  67. 

Y.)  478.  '"Ferris  v.   Bond,  4  Barn.   &  Aid. 

«'  Serle  v.  Norton,  9  M.  &  W.  309 ;  679. 

Bayley  v.  Taber,  5  Mass.  286,  4  Am.  °»  Pease  v.  Pease,  35  Conn.  131,  95 

Dec.  57;  Williams  v.  Williams,  IS  N.  Am.    Dec.    225    (where   it   was   held 

J.  L.  255.  that  an  assumed  name  may  be  that  of 

""  Neg.  Inst.  Law.  §  31.    In  Bayley  an  agent);  Weston  v.  Myers,  33  111. 

V.  Taber,  5  Mass.  286,  4  Am.  Dec.  57,  424;  Singer  Mfg.  Co.  v.  Paul,  48  Ind. 

it  was  held  that  an  instrument  falsely  98;   Turner  v.   Potter,   56  Iowa  251, 

dated  to  evade  the  law  is  void  as  to  9  N.  W.  208;  Dewitt  v.  Walton,  9  N. 

all  persons  with  notice.    Vail  v.  Van  Y.  571,  Seld.  Notes  253. 

Doren,  45  Nebr.  450,  63   N.  W.  787  "  Bartlett  v.  Tucker,  104  Mass.  336, 

(where  it  was  held  that  the  instru-  6  Am.  Rep.  240. 

ment  is  void  if  its  purpose  is  to  effect  "'Weston    v.    Myers,    33    III.    424; 

a  fraudulent  design).  Merchants'  Bank  v.  Spicer,  6  Wend. 

''May  V.  Miller,  27  Ala.  515;  Tevis  (N.  Y.)  443. 
V.  Young,  1  Mete.  (Ky.)   197,  71  Am. 
Dec.  474. 
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effectual  as  his  signature,  whether  the  mark  be  witnessed  or  not ; 
neither  is  it  necessary  that  the  party  write  his  name  if  he  is  able 
to  do  so.®*  As  a  general  rule,  an  executor  or  administrator  can- 
not make  or  indorse  a  note  so  as  to  bind  the  estate  of  the  de- 
cedent.^ The  fact  that  the  executor  describes  himself  in  the  in- 
strument as  executor  does  not  give  him  capacity  to  bind  the 
estate  f  but  it  has  been  held  that  he  may  bind  the  estate  by  the 
use  of  proper  words.*  Likewise,  the  note  of  a  guardian  will  usu- 
ally bind  only  himself,  individually,  although  he  makes  his  prom- 
ise as  guardian.* 

§  3372.  Designation  of  parties — Continued. — In  order  to 
bind  a  partnership  as  such,  the  instrument  should  be  signed  by  us- 
ing the  firm  name.'  Like  an  individual,  the  firm  may  use  an  as- 
sumed name,  or  it  may  use  the  joint  names  of  the  several  part- 
ners.°  If  the  partnership  assume  and  use  the  name  of  an  individ- 
ual member  of  the  firm  in  a  note  for  its  benefit,  the  firm  will  be 
bound,'  but  in  order  to  make  a  note  signed  by  the  individual  name 
of  one  of  the  partners  binding  upon  the  firm,  it  must  be  made  to 
appear  affirmatively  that  it  was  given  and  received  as  a  firm  note, 
binding  upon  all  the  partners.*  Any  person  competent  to  become  a 

°°  Staples  V.  Bedford  Loan  and  De-  Morehead  Banking  Co.  v.  Morehead, 

posit   Bank,  98   Ky.   451,   17   Ky.   L.  116  N.  Car.  413,  21  S.  E.  191. 

1035,  33  S.  W.  403.  *  Forster  v.   Fuller,  6   Mass.  58,  4 

^Hopson  V.  Johnson,  110  Ga.  283,  Am.  Dec.  87. 

34  S.   E.  848;   Cornthwaite  v.  Rock-  °Ensminger  v.   Marvin,  5  Blatchf. 

villa   First   Nat.   Bank,  57   Ind.  268;  (Ind.)    210;    Adams   v.    Ruggles,    17 

White   V.   Thompson,   79   Maine  207,  Kans.   237;    Carrier   v.    Cameron,    31 

9  Atl.  118;  Plimpton  v.  Goodell,  126  Mich.  373,  18  Am.  Rep.  192;  National 

Mass.    119;    Sutherland  v.    St.   Law-  Union  Bank  v.  Landon,  66  Barb.  (N. 

rence  County,  42  Misc.  (N.  Y.)  38,  85  Y.)  189,  affd.  45  N.  Y.  410. 

N.  Y.  S.  696,  revd.  101  App.  Div.  (N.  °  National   Exch.   Bank  v.   Wilgus' 

Y.)  299,  91  N.  Y.  S.  962;  Kessler  v.  Exrs.,  95  Ky.  309,  15  Ky.  L.  1(&,  25 

Hall,    64    N.    Car.    60;    Kitchen    v.  S.  W.  2;  Meier  v.  First  Nat.  Bank, 

Holmes,   42   Ore.   252,   70   Pac.   830;  55  Ohio  St.  446,  45  N.  E.  907;  In  re 

Boyd  v.  Johnston,  89  Tenn.  284,  14  S.  Warren,  2  Ware  (U.  S.)   (Dav.  320) 

W.  804.  322,  Fed.  Cas.  No.  17191. 

''Funkerburk    v.    Gorham,    46    Ga.  'Bentley  v.   Clark,  3  Dana.    (Ky.) 

296;  Walker  v.  Patterson,  36  Maine  564;    Graeil   v.    Hitchman,    5   Watts 

273;    Rittenhouse   v.   Ammerman,   64  (Pa.)  454. 

Mo.  197,  27  Am.  Rep.  215;  Gregory  ^Hubbell   v.    Woolf,    15    Ind.   204; 

v.  Leigh,  33  Tex.  813.  Graeff  v.   Hitchman,  5   Watts    (Pa.) 

'Grafton  Nat.  Bank  v.  Wing,  172  454;  United  States  Bank  v.   Binney, 

Mass.  513,  52  N.  E.  1067,  43  L.  R.  A.  5  Mason   (U.  S.)   176,  28  Fed.  Cas. 

831,  70  Am.  St.  303 ;  Studebaker  Bros.  No.  16791. 
Mfg.  Co.  V.  Montgomery,  74  Mo.  101 ; 
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party  to  a  negotiable  instrument  in  his  individual  right  may  dele- 
gate to  an  agent  authority  to  sign  such  instrument  for  him.""  In 
such  case,  it  is  not  necessary  that  the  agent's  name  or  authority 
to  act  should  appear,"  but  the  principal's  name  should  appear,  and 
if  it  does  not  the  agent  is  usually  held  individually  liable  as  maker," 
and  this  is  held  although  the  payee  knew  he  was  acting  merely  as 
agent,  and  the  name  of  the  principal  was  disclosed.^^  Nor  does  the 
fact  that  the  principal  received  the  consideration  for  which  the  in- 
strument was  given  change  the  conclusion  that  it  is  the  individual 
obligation  of  the  agent,  but  an  expression  to  that  effect  on  the 
face  of  the  instrument  is  often  held  sufficient  to  make  it  the  bill 
or  note  of  the  principal."  It  is  held  that  if  the  body  of  the  in- 
strument discloses  the  promise  in  the  principal's  name,  it  is  his 
•note  whether  the  signature  discloses  the  principal's  name  or  not.^* 
The  Negotiable  Instruments  Law  provides:  "Where  the  instru- 
ment contains  or  a  person  adds  to  his  signature  words  indicating 
that  he  signs  for  or  on  behalf  of  a  principal,  or  in  a  representative 
capacity,  he  is  not  liable  on  the  instrument  if  he  was  duly  author- 
ized; but  the  mere  addition  of  words  describing  him  as  an  agent, 
or  as  filling  a  representative  character,  without  disclosing  his 
principal,  does  not  exempt  him  from  personal  liability."^^  "A 
signature  by  'procuration'  operates  as  notice  that  the  agent  has 
but  a  limited  authority  to  sign,  and  the  principal  is  bound  only  in 

"Ferguson  v.  Morris,  €]  Ala.  389;  Simpson  v.  Garland,  76  Maine    203; 

Lea  V.  Bringier,  19  La.  Ann.  197.  Bailey  v.  Tompkins,  127  Mich.  74,  86 

"Bettis   V.    Bristol,   56   Iowa  41,  8  N.  W.  400;  Klostermann  v.  Loos,  'i'i 

N.   W.  808;   Rock  Island   First   Nat.  ^lo.  290 ;  Dow  v.  Moore,  47  N.  H.  419. 

Bank  v.  Loyhed,  28  Minn.  396,  10  N.  Cases   holding   to   the   contrary   are : 

W.  421.  Anderson  v.  Pearce,  36  Ark.  293,  38 

"  Richmond    Locomotive    &    Mach.  Am.   Rep.  39 ;    Cleveland  v.    Stewart, 

Works  V.  Moragne,   119  Ala.  80,  24  3  Ga.  283 ;  Wiley  v.  Shank,  4  Blackf. 

So.  834;  Hobson  v.  Hassett,  76  Cal.  (Ind.)  420;  Ross  v.  Brown,  74  Maine 

203,    18    Pac.    320,   9    Am.    St.    193;  352;  Haverhill  Mut.  Fire  Ins.  Co.  v. 

Rawlings  v.  Robson,  70  Ga.  595;  Bick-  Newhall,  1  Allen   (Mass.)   130. 

ford  V.  First  Nat.  Bank,  42  111.  238,  "Richmond    Locomotive    &    Mach. 

89  Am.  Dec.  436;  Dayries  v.  Lindsly,  Works  v.   Moragne,   119  Ala.   80,  24 

128  La.  259,   54  So.   791.     See  ante.  So.  834;  Hall  v.  Crandall,  29  Cal.  567, 

§§  2842,  2843.  89  Am.  Dec.  64;  Akron  Second  Nat. 

"  Newhall  v.  Dunlap,  14  Maine  180,  Bank  v.  Midland  Steele  Co.,  155  Ind. 

31  Am.  Dec.  45;  Carpenter  v.  Farns-  581,  58  N.  E.  833,  52  L.  R.  A.  307; 

worth,  106  Mass.  561,  8  Am.  Rep.  360.  Whitney    v.    Stow,    111    Mass.    368; 

But  see  Megowan  v.  Peterson,  173  N.  Shotwell  v.  McKown,  5  N.  J.  L.  828, 

Y.    1,   65    N.    E.   738    (deciding   that  973.     Contra,    Day    v.    Ramsdell,    90 

holders   having  actual   notice   cannot  Iowa  731,  52   N.   W.  208,  57  N.  W. 

hold  agent  liable).  630. 

^Bingham  v.  Kimball,  17  Ind.  396;  "Neg.  Inst.  Law,  §  39. 
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case  the  agent  in  so  signing  acted  within  the  actual  limits  of  his 
authority.""  The  liability  of  a  principal  on  a  bill  or  note  made 
by  an  agent  may  be  indicated  by  an  express  request  to  charge  it 
to  the  account  of  the  principal.^^  It  is  presumed  usually  that  one 
dealing  with  a  public  officer  gives  credit  to  the  federal,  state  or 
"municipal  government  represented  by  such  officer,  and  if  such 
officer,  acting  as  such,  make  a  note,  the  government  vi^hich  he  rep- 
resents may  be  bound,  although  the  principal's  name  does  not 
appear  in  the  paper.^^ 

§  3373.  Designation  of  payee. — Under  the  Negotiable  In- 
struments Law,  section  20,  subdivision  4,  it  is  provided  that  a 
negotiable  instrument  "must  be  payable  to  order  or  bearer."  Sec- 
tion 27  of  the  same  law  provides  as  follows :  "The  instrument  is 
payable  to  order  where  it  is  drawn  payable  to  the  order  of  a  speci- 
fied person  or  to  him  or  his  order.  It  may  be  drawn  payable  to 
the  order  of:  (i)  A  payee  who  is  not  maker,  drawer  or  drawee; 
or  (2)  The  drawer  or  maker;  or  (3)  The  drawee;  or  (4)  Two 
or  more  payees  jointly;  or  (5)  One  or  some  of  several  payees; 
or  (6)  The  holder  of  an  office  for  the  time  being.  Where  the 
instrument  is  payable  to  order  the  payee  must  be  named  or  other- 
wise indicated  therein  with  reasonable  certainty."  By  section  28 
it  is  provided  that  "the  instrument  is  payable  to  bearer :  ( i ) 
When  it  is  expressed  to  be  so  payable;  or  (2)  When  it  is  pay- 
able to  a  person  named  therein  Or  bearer;  or  (3)  When  it  is  pay- 
able to  the  order  of  a  fictitious  or  non-existing  person,  and  such 
fact  was  known  to  the  person  making  it  so  payable ;  or  (4)  When 
the  name  of  the  payee  does  not  purport  to  be  the  name  of  any 
person ;  or  ( 5 )  When  the  only  or  last  indorsement  is  an  indorse- 
ment in  blank."  In  a  negotiable  instrument  the  payee  must  be 
designated  with  certainty,^^  and  if  such  payee  is  not  sufficiently 

"Neg.  Inst.  Law,  §  40.  A.  K.  Marsh.  (Ky.)  184,  13  Am.  Dec. 

"  Hager  v.  Rice,  4  Colo.  90,  34  Am.  149 ;  Zacharie  v.  Bryan,  2  Tex.  274 ; 

Rep.  68;  Olcott  v.  Tioga  R.  Co.,  40  Exchange  Bank  v.  Lewis  County,  28 

Barb.    (N.   Y.)    179,   affd.   27   N.   Y.  W.  Va.  273  (holding  agent  must  have 

546,   84   Am.   Dec.   298.    In   Bass   v.  authority). 

O'Brien,  12  Gray  (Mass.)  477,  it  was  "  Prewitt  v.   Chapman,  6  Ala.  86; 

held  that  such  direction  is  not  alone  Rich  v.  Starbuck,  51  Ind.  87;  Brown 

sufficient    to    make    the   party   to   be  v.  Oilman,  13  Mass.  158 ;  Matthews  v. 

charged  liable  as  drawer.  Redwine,  23  Miss.  233 ;  Strickland  v. 

"Bank  of  Kentucky  v.  Sanders,  3  Nat.   Salt  Co.,  11  N.  J.   Eq.  328,  76 
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designated  or  if  none  is  designated,  the  instrument  is  not,  strictly 
speaking,  a  negotiable  instrument.^"  If  the  payee's  name  is  left 
blank,  the  holder  may  insert  his  own  name  in  the  blank  or  fill  the 
blank  with  the  name  of  a  third  person  ;^^  but  as  against  the  ac- 
ceptor of  a  bill  the  holder  must  prove  authority  from  the  drawer 
to  fill  the  blank  with  his  own  name  as  payee. ^^  The  payee  should 
be  a  person,  firm  or  corporation  in  existence.^^  But  the  payee 
may  be  a  fictitious  person  or  a  nonexisting  person,  in  which  case 
the  instrument  is  construed  as  payable  to  bearer,  and  title  thereto 
is  made  by  estoppel.'*  Who  the  actual  payee  is  often  comes  in 
question  in  determining  who  may  transfer  the  instrument  or  bring 
suit  on  it.  For  example,  where  an  agent  is  the  payee,  it  has 
been  held  that  the  principal  may  bring  action  upon  it,  although 
he  is  not  disclosed.^'^  A  negotiable  instrument  may  be  made  pay- 
able to  bearer,  and  this  is  a  sufficient  designation  of  a  payee  as 
well  as  all  subsequent  holders  of  the  paper.^"  The  drawee  of  a 
bill  of  exchange  may  be  its  payee,^'  also  a  promissory  note  may 
be  made  payable  to  the  maker's  order.^^  It  has  been  held  that 
where  persons  acting  in  a  fiduciary  capacity,  such  as  executors, 
administrators,  trustees  and  guardians,  take  a  bill  or  note 
made  payable  to  them,  although  the  descriptive  word  "executor", 

Atl.  1048;  Evertson  v.  Nat.  Bank  of  "Kohn  v.  Watkins,  26  Kaiis.  691, 

Newport,  66  N.  Y.   14,  23  Am.  Rep.  40  Am.  Rep.  336;  Shaw  v.  Brown,  128 

9n;    Seay   v.    Bank   of    Tennessee,    3  Mich.  573,  87  N.  W.  7S7 ;  Phillips  v. 

Sneed  (Tenn.)  558,  67  Am.  Dec.  579;  Mercantile  Nat.  Bank,  140  N.  Y,  556, 

Fretwell  v.  Carter,  78  S.  Car.  531,  59  35  N.  E.  982,  23  L.  R.  A.  584,  37  Am. 

S.  E.  639.  St.  596. 

'°  Reg    V.    Cormack,    21    Ont.    213 ;  "  Young  v.  Murray,  3  Ga.  App.  204, 

Gordon  v.  Lansing  State  Sav.  Bank,  59  S.  E.  717;   Jacobs  v.   Benson,  39 

133   Mich.   143,  94   N.   W.  741;   Hil-  Maine    132,   63    Am.   Dec.   609;    Na- 

born  V.  Cement  Co.,  129  N.  Y.  S.  957 ;  tional    Life    Ins.    Co.    v.    Allen,    116 

Fretwell  v.   Carter,   78   S.    Car.   531,  Mass.  398;  Overman  v.  Grier,  70  N. 

59   S.    E.  639    (holding   such   instru-  Car.  693. 

ment  as  payable  to  a  fictitious  per-  ^"New  v.  Walker,   108  Ind.  365,  9 

son).  N.  E.  386,  58  Am.  Rep.  40;  Craig  v. 

=' First  Nat.  Bank  v.  Johnston,  97  Vicksburg,  31  Miss.  216. 

Ala.  655,  11  So.  690;  Roth  v.  Grocery  ^'Witte  v.  Williams,  8  S.  Car.  290, 

Co.,  8  Ga.  App.   851,   70   S.   E.   140;  28  Am.  Rep.  294. 

Weston  V.  Myers,  33  111.  424;  Goth-  =°  Sherman    v.    Goodwin,    11    Ariz, 

rupt    V.    Williamson,    61    Ind.    599;  141,  89  Pac.  517;  Lassen  County  Bank 

Smith  V.  Willing,   123  Wis.  377,   101  v.  Sherer,  108  Cal.  513  (holding  that 

N.  W.  692,  68  L.  R.  A.  940.  such  a  note  when  indorsed  in  blank 

^Atwood  V.   Griffin,   2   Car.   &   P.  by  the  maker  is  in  effect  a  note  pay- 

368.  able   to    bearer)  ;    In    re    Edson,    119 

='' United  States  v.  First  Nat.  Bank,  Fed.  487;  Wilder  v.  De  Wolf,  24  111. 

82  Fed.  410;  Wayman  v.  Torreyson,  190;   Rice  v.  Hogan,  8  Dana.    (Kv.) 

4  Nev.  124.  133 ;  Miller  v.  Weeks,  22  Pa.  St.  89. 
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"guardian"  or  a  like  word  is  used,  it  is  payable  to  them  in  their  in- 
dividual capacity  and  they  may  sue  upon  it  in  their  individual 
right.-^  Where  the  bill  or  note  is  made  payable  to  several  persons 
jointly,  they  become  joint  payees;  but  where  the  instrument  is 
made  payable  to  an  individual  partner  of  a  firm,  and  that  individ- 
ual's name  is  the  firm  name,  the  presumption  is  that  the  instru- 
ment was  made  payable  to  that  partner  as  an  individual.^"  Where 
the  instrument  is  made  payable  to  the  order  of  a  person,  it  has 
been  held  that  it  is  equivalent  to  making  it  payable  to  him  or  his 
order.^^ 

§  3374.  Designation  of  drawee. — A  bill  of  exchange  drawn 
upon  the  drawer  himself  becomes  in  effect  a  promissory  note  or 
accepted  bill  of  the  drawer  at  the  election  of  the  holder.^^  Like- 
wise the  use  of  a  fictitious  name  as  drawee  may  make  it  become 
the  note  of  the  drawer.^^  If  the  payee  is  designated  as  drawee 
of  the  bill  the  drawer  is  liable  as  maker  of  the  note.^*  Also  if  no 
drawee  is  named  the  instrument  may  be  treated  as  the  drawer's 
own  note  or  accepted  bill  of  exchange.''^  Several  persons  may  be 
payees  jointly  but  not  in  the  alternative  or  in  succession.''®  It  has 
been  seen  that  the  name  of  the  drawee  should  appear  on  the  face 
of  the  bill ;  however,  it  is  held  that  an  acceptance  will  supply  the 
omission;^'  also  the  drawee's  name  may  be  left  blank  and  filled 
under  the  implied  authority  like  any  other  blank,  but  this  does  not 
authorize  the  holder  to  write  an  acceptance  over  a  blank  indorse- 
ment made  by  a  third  party  when  the  note  was  delivered.*^     It 

"  Kennedy  v.  Gelders,  7  Ga.  App.  "^  Smith  v.  Bellamy,  2  Stark.  197. 

241,  66  S.  E.  620;  Shattuck  v.  Wolf,  =' Commonwealth   v.   Butterick,    100 

72  Kans.  366,  83   Pac.   1093;   Dollar  Mass.  1,  97  Am.  Dec.  65;  Wildes  v. 

Sav.  &c.  Co.  V.  Crawford,  69  W.  Va.  Savage,  1  Story  (U.  S.)  22.  And  this 

109,  70  S    E.  1089.  is  true  where  the  bill  is  payable  to  the 

'°  Boyle  V.  Skinner,  19  Mo.  82.  order  of  the  acceptor.   Witte  v.  Will- 

''  Garrettson     v.     North     Atchison  iams,  8  S.  Car.  290,  28  Am.  Rep.  294. 

Bank,  47  Fed.  867,  affd.  51  Fed.  168,  ""Funk  v.  Babbitt,   156  111.  408,  41 

2  C.  C.  A.  145;  Stevens  v.  Gregg,  89  N.  E.   166;  Bunting  v.   Mick,  5  Ind. 

Ky.  461,  11  Ky.  L.  686,  12  S.  W.  775;  App.  289,  31  N.  E.  378,   1055;  Almy 

Roby  V.  Phelon,  118  Mass.  541.  v.  Winslow,  126  Mass.  342. 

*^Neg.  Instr.  Law,  §  214;  Wetump-  "Neg.  Inst.  Law,  §  216. 

ka  &c.  R.  Co.  V.  Bingham,  5  Ala.  657;  "Walton  v.  WilHams,  44  Ala.  347; 

Burnheisel    v.    Field,    17    Ind.    609 ;  Watrous  v.  Halbrook,  39  Tex.  572. 

Planters'  Bank  v.  Evans,  36  Tex.  592;  ''Mahone  v.  Central  Bank,  17  Ga. 

Clemens   v.    Stanton   Co.,   61   Wash.  111. 
419,  112  Pac.  494. 
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has  also  been  held  sufficient  if  the  drawee  be  plainly  designated 
rather  than  named.^" 

§  3375.  Necessity  for  order  or  promise  to  pay. — It  has  been 
held  that  the  instrument  must  contain  an  express  promise  to  pay, 
although  the  use  of  the  word  "promise"  is  not  necessary/"  The 
instrument  contains  an  express  promise  whenever  it  contains  an 
expression  equivalent  to  the  word  promise.  It  is  held  that  there 
is  to  be  no  distinction  between  the  expression  "I  promise"  and 
"we  promise,"*^  and  that  the  personal  pronoun  may  be  omitted 
altogether.*'  The  phrases  "value  received"  or  "to  be  account- 
able" do  not  import,  nor  are  they  equivalent  to,  a  promise  to 
pay.*^  A  written  statement  signed  by  the  maker  to  the  effect 
that  a  certain  amount  is  due  a  person  named,  such  as  a  due  bill 
or  I  O  U,  has  been  held  a  sufficient  promise,**  but  in  other  juris- 
dictions an  acknowledgment  constitutes  a  mere  duebill  and  is 
not  a  promissory  note.'"'  An  acknowledgment,  however,  may  be- 
come a  promise  by  the  addition  of  words  from  which  a  promise 
is  naturally  implied.**^ 

§  3376.  Order  or  promise  must  be  unconditional. — Except 
when  provided  to  the  contrary  by  statute,  a  bill  or  note  must  be 
payable  without  conditions  and  at  all  events  hi  order  to  be  nego- 
tiable."    The  Negotiable  Instruments  Law  provides,   "An  in- 

"  Culver  V.  Marks,  122  Ind.  554,  23  "  Fleming   v.    Burge,    6    Ala.    373 ; 

N.  E.  1086,  7  L.  R.  A.  489,  17  Am.  St.  Anderson  v.  Pearce,  36  Ark.  293,  38 

377-     Dugane    v.    Hvezda    Pokroku  Am.  Rep.  39;   Smith  v.  Westcott,  34 

(Iowa),    119    N.    W.    141     (holding  Fla.  430,  16  So.  332 ;  Patillo  v.  Mayer, 

designation  too  uncertain)  ;   State  v.  70    Ga.    715 ;    Blood    v.    Northup,    1 

Cleveland   6  Nev.  181.  Kans.  28;  Hegeman  v.  Moon,  131  N. 

"  Taylor  v.  Steele,  16  M.  &  W.  665 ;  Y.  462,  30  N.  E.  487 ;  Brady  v.  Chand- 

Smith  V.  Bridges,  1  111.  18;  Hegeman  ler,  31  Mo.  28. 

V.  Moon,  131  N.  Y.  462,  30  N.  E.  487.  "  Currier   v.    Lockwood,    40    Conn. 

'"Pogue  V   Clark,  25  III.  333;  Mon-  349,  16  Am.  Rep.  40;  Gay  v.  Rooke, 

get  V   Penny,  7  La,  Ann.  134;  Whit-  151  Mass.  115,  23  N.  E.  835,  7  L.  R. 

more  v.  Nickerson,  125  Mass.  496,  28  A.   392,   21   Am.    St.   434;   Merlin  v. 

Am.    Rep    257;    Dederick   v.   Barber,  Manning,  2  Tex.  351. 

44  Mich.  19,  5  N.  W.  1064 ;  Ladd  v.  "  Beckstrom  v.  Krone,  125  111.  App. 

Baker,  26  N.  H.  76.  57  Am.  Dec.  355;  376;  Johnson  School  Tp.  v.  Citizens' 

Dill  V.  White,  52  Wis.  456,  9  N.  W.  Bank    of    Greenfield,    81    Ind.    515; 

404.  Carver    v.    Hayes.    47    Maine    257; 

*=  Brown  v.  Indianapolis  First  Nat.  Bryne   v.   Bryne,   209   Mass.    179,   95 

Bank,  115  Ind.  572,  18  N.  E.  56.  N.    E.   88;    Daggett   v.   Daggett,    124 

"  St.   Vrain    Stone   Co.   v.   Denver,  Mass.  149. 

U.  &  P.  R.  Co.,  18  Colo.  211,  32  Pac.  *' Klots  Throwing  Co.  v.  Commer- 

827.  cial  Co.,  179  Fed.  813,  103  C.  C.  A. 
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strument  payable  upon  a  contingency  is  not  negotiable,  and  the 
happening  of  the  event  does  not  cure  the  defect."*'  If  the  time 
must  certainly  come,  as  at  or  within  a  certain  time  after  a  man's 
death,  the  instrument  is  regarded  as  negotiable,  because  the 
event  must  occur.**  It  is  further  stated  in  the  Negotiable  Instru- 
ments Law  that  "An  instrument  is  payable  at  a  determinable  fu- 
ture time  within  the  meaning  of  this  act,  which  is  expressed  to  be 
payable:  (i)  At  a  fixed  period  after  date  or  sight;  or  (2)  On  or 
before  a  fixed  or  determinable  future  time  specified  therein;  or 
(3)  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified 
event,  which  is  certain  to  happen,  though  the  time  of  happening 
be  uncertain."^"  The  courts  favor  the  negotiability  of  instru- 
ments, and  if  the  condition  is  a  mere  reference  to  the  considera- 
tion it  is  held  to  be  unconditional  f^  also  if  the  condition  is  itself 
repugnant  to  the  instrument,  it  may  be  rejected  as  such  and  the 
instrument  construed  to  be  unconditional."^  If  a  bill  or  note  is 
made  payable  out  of  a  particular  fund  it  is  not  negotiable,  because 
there  may  be  no  such  fund.°^  But  a  bill  or  note  made  payable  out 
of  the  funds  or  property  of  the  maker  or  drawer,  generally,  is 
held  not  to  be  conditional."* 

§  3377.    Provision  for  payment  of  money. — It  is  an  essen- 
tial requisite  of  a  bill  of  exchange  or  promissory  note  that  the 

305,  30  L.  R.  A.   (N.  S.)   40n;  Cor-  "^Savannah  &  M.   R.   Co.  v.   Lan- 

bett  V.    State,   24   Ga.   287;    Chicago  caster,    62    Ala.    5SS;    Pendleton    v. 

Trust    &    Savings    Bank   v.    Chicago  Knickerbocker  L.  Ins.  Co.,  7  Fed.  169, 

Title  &c.  Co.,   190  111.  404,  60  N.  E.  27    Int.    Rev.    Rec.    295;    Merchants' 

586,    83    Am.    St.    138;    Halstead    v.  Nat.  Bank  v.  Ritzinger,  118  III.  484, 

Woods  (Ind.),  95  N.  E.  429;  Jenckes  8  N.  E.  834;  Jewett  v.  Lyon  (Iowa), 

V.  Rice,  119  Iowa  451,  93  N.  W.  384;  3  Green  577;  Strauss  v.  United  Tel. 

Berenson  v.  London  Lancashire  Fire  Co.,    164    Mass.    130,    41    N.    E.    57; 

Ins.  Co.,  201  Mass.  172,  87  N.  E.  687;  Choate  v.   Stevens,   116  Mich.  28,  74 

Cornish  v.  Woolverton,  32  Mont.  456,  N.  W.  289,  43  L.  R.  A.  277. 

81  Pac.  4,  108  Am.  St.  598 ;  Equitable  '"  San  Jose  Sav.  Bank  v.  Stone,  59 

Trust  Co.  V.  Newman  Howe,  129  N.  Cal.  183;  Lane  v.  Manning,  8  Yerg. 

Y.    S.   259;    Rieck   v.   Daigle,    17   N.  (Tenn.)  435,  29  Am.  Dec.  125. 

Dak.  365,  117  N.  W.  346.  °' Turner  v.  Peoria  &  S.  R.  Co.,  95 

"Neg.  Inst.  Law,  §  23.  HI.   134,  35  Am.  Rep.   144;  Miller  v. 

"Garrigus   v.    Home    Frontier   &c.  Poage,  56  Iowa  96,  8  N.  W.  799,  41 

Missionary  See,  3  Ind.  App.  91,  28  Am.   Rep.  82;   Thompson  v.  Wheat- 

N.  E.   1009,   50  Am.   St.  262;   Hege-  land  Mercantile  Co.,  10  Wyo.  86,  66 

man  v.  Moon,  131  N.  Y.  462.  30  N.  E.  Pac.  595.    See  also,  note  8  L.  R.  A. 

487;    Carnright   v.   Gray,    127   N.    Y.  (N.  S.)  231. 

92,  27   N.   E.   835,   12  L.   R.   A.  845,  "  Herriman  v.  McKee,  49  Iowa  185 ; 

24  Am.  St.  424.  Smith  v.  Ellis.  29  Maine  422;   Bush 

"  Neg.  Inst.  Law,  §  23.  v.  Wilson,  23  Tex.  148. 

38 — Contracts,  Vol.  4 
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instrument  contain  an  order  or  promise  to  pay  in  money  ;^°  if  the 
instrument  calls  for  the  payment  in  anything  other  than  money, 
as  goods,  wares,  merchandise  or  labor  it  is  not  negotiable  by  the 
rules  of  the  law  merchant;^''  also  if  the  instrument  is  in  the 
alternative,  as  for  the  payment  of  a  sum  of  money  or  "in  work," 
it  is  not  negotiable  and  becomes  a  mere  simple  contract.^^  Like- 
wise it  has  been  held  that  an  instrument  expressly  providing  for 
the  payment  of  money  and  for  the  performance  of  some  other 
act  is  not  a  negotiable  instrument/^  But  the  Negotiable  Instru- 
ments Law  provides,  "An  unqualified  order  or  promise  to  pay  is 
unconditional  though  coupled  with  a  statement  of  the  transac- 
tion which  gives  rise  to  the  instrument. "°^  The  Negotiable  In- 
struments Law  provides  as  follows :  "An  instrument  which  con- 
tains an  order  or  promise  to  do  any  act  in  addition  to  the  pay- 
ment of  money  is  not  negotiable.  But  the  negotiable  character 
of  an  instrument  otherwise  negotiable  is  not  affected  by  a  pro- 
vision which:  (i)  Authorizes  the  sale  of  collateral  securities  in 
case  the  instrument  be  not  paid  at  maturity;  or  (2)  Authorizes 
a  confession  of  judgment  if  the  instrument  be  not  paid  at  ma- 
turity; or  (3)  Waives  the  benefit  of  any  law  intended  for  the 
advantage  or  protection  of  the  obhgor;  or  (4)  Gives  the  holder 
an  election  to  require  something  to  be  done  in  lieu  of  payment 
of  money.  But  nothing  in  this  section  shall  validate  any  pro- 
vision or  stipulation  otherwise  illegal.'"^" 

§  3378.  Provision  for  attorney's  fees  and  costs  of  collection. 

— The  Negotiable  Instruments  Law  fully  covers  the  stipulation 
in  regard  to  attorney's  fees  and  costs  of  collection  by  providing 
that  "the  sum  payable  is  a  sum  certain  within  the  meaning  of  this 
act,  although  it  is  to  be  paid  with  costs  of  collection  or  an  attor- 

^  Johnson   v.    Griest,   85   Ind.   S03 ;  v.  Virgin,  52  Maine  576 ;  Reynolds  v. 

Killam  v.  Schoeps,  26  Kans.  310,  40  Richards,  14  Pa.  St.  205. 

Am.  Rep.   313;   Chandler  v.   Calvert,  "Hodges  v.  Shuler,  22  N.  Y.  114; 

87   Mo.  App.  368;   Fry  v.   Rousseau,  Pridgen  v.  Cox,  9  Tex,  367;  Corbitt 

3  McLean  (U.  S.)  106,  Fed.  Cas.  No.  v.  Stonemetz,  15  Wis.  170. 

5141.  "'Martin    v.     Chantry,    2    Strange 

'^  Auerbach    v.    P'ritchett,    58    Ala.  1271 ;  Cook  v.  Satterlee,  6  Cow.   (N. 

451;    Gwinn  v.   Roberts,   3   Ark.   72;  Y.)   108,  16  Am,  Dec.  432.     See  also, 

Jones  V.    State,   40  Ark.   344;   Smith  Holliday  State  Bank  v.  Hoffman,  85 

V.    Barnes,   24   Ga.    442;    Walters    v.  Kans.    71,    116    Pac.    239,    Ann.    Cas. 

Short.  10  111.  252 ;  McClellan  v.  Cof-  1912D,  1  and  note, 

fin,  93  Ind.  456 ;  Marklev  v.  Rhodes,  '"  Neg.  Inst,  Law,  §  22,  subd.  2. 

59  Iowa  57,  12  N.  W.  775;  Farnura  °°Neg.  Inst.  Law,  §  24. 
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ney's  fee,  in  case  payment  shall  not  be  made  at  maturity.""^  It 
has  been  a  much-debated  question  whether  the  promise  to  pay  an 
attorney's  fee  and  costs  of  collection  destroys  the  negotiability  of 
the  instrument.  Generally  such  provisions  are  held  to  be  valid 
unless  they  come  into  conflict  with  the  laws  against  usury.®^ 
The  conflict  of  authority  on  the  matter  covered  by  the  provision 
for  attorney's  fees  and  costs  of  collection  has  resulted  in  four 
distinct  holdings :  first,  such  a  stipulation  is  valid  and  enforcible 
and  does  not  affect  the  negotiability  of  the  instrument  f^  second, 
the  stipulation  is  valid  and  enforcible  but  it  destroys  the  negotia- 
bility of  the  instrument;**  third,  the  stipulation  is  void  and  as  it 
may  therefore  be  disregarded,  it  does  not  affect  the  negotiability 
of  the  instrument;"'  fourth,  the  stipulation  is  void  but  neverthe- 
less it  destroys  the  negotiability  of  the  instrument.®"  Where  a 
stipulation  for  attorney's  fees  .and  costs  of  collection  may  be  in- 
serted, it  may  be  for  a  reasonable  fee,  a  fixed  sum  or  a  specified 
percentage."' 

§  3379.  How  money  designated. — The  use  of  any  word  or 
phrase  which  indicates  money  and  not  mere  securities  or  obliga- 
tions will  be  sufficient  designation."*  Some  phrases  usually  em- 
ployed to  designate  money  in  negotiable  instruments  are  "cur- 
rency," "current  funds"  and  "in  gold",  but  it  has  been  held  that 

^  Neg.  Inst.  Law,  §  21,  subd.  S.  44  Pac.  603 ;  Chandler  v.  Kennedy,  8 

«■  Stocking  V.   Moury,  128  Ga.  414,  S.  Dak.  56,  65  N.  W.  439. 

57  S.  E.  704.    Compare  Chestertown  "'Bullock  v.  Taylor,  39  Mich.  137, 

Bank  v.  Walker,  163  Fed.  510,  90  C.  33  Am.  Rep.  356;  Tinsley  v.  Hoskins, 

C.  A.  140;  Bank  of  Duncan  v.  Brit-  111  N.  Car.  340,  16  S.  E.  325,  32  Am. 

tain,  92  Miss.  545,  46  So.   163;  Ger-  St.  801;  First  Nat.  Bank  v.  Bynum, 

man-American   Bank  v.   Martin,    129  84  N.  Car.  24,  37  Am.  Rep.  604. 

Mo.  App.  484,  107  S.  W.  1108;  Buck  "In  Reeves  v.  Estes,  124  Ala.  303, 

V.  Harris,  125  Mo.  App.  365,  102  S.  26  So.  935,  it  was  held  that  an  agree- 

W.  640;  Farmers'  Nat.  Bank  v.  Mc-  ment  to  pay  all  costs  of  collection  in- 

Call,  25  Okla.  600,  106  Pac.  866;  Mc-  eluded    a    reasonable    attorney's    fee. 

Cormick   v.    Swem,   36   Utah   6,    102  But  if  the  sum  fixed  is  unreasonable, 

Pac.  626.  the  court  will  not  enforce  the  pay- 

"'  Dorsey  v.  Wolff,  142  111.  589,  32  ment  of  it,  and  being  without  author- 
N.  E.  495,  18  L.  R.  A.  428,  34  Am.  ity  to  make  a  new  contract  for  the 
St.  99;  note  in  1  L.  R.  A.  547,  and  note  parties,  will  make  no  allowance  there- 
in Ann.  Cas.  1912D,  165.  for.    Levens  v.   Briggs,  21   Ore.  333, 

"Johnston  Harvester  Co.  v.  Clark,  28  Pac.  IS,  14  L.  R.  A.  188. 

30  Minn.   308,   15   N.   W.  252;   First  »=Wilburn   v.    Greer,   6   Ark.    255; 

Nat.  Bank  v.  Larsen,  60  Wis.  206,  19  Bradley  v.  Lill,  4  Biss.   (U.  S.)  473. 

N.  W.  67,  SO  Am.  Rep.  365.  Fed.  Cas.  No.  1783. 

"Gilmore  v.   Hirst,   56   Kans.   626, 
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it  cannot  be  made  payable  in  "bank  notes.'""'  The  following  have 
been  judicially  determined  to  be  equivalent  to  money :  "the  bank 
notes  current  in  the  city  of  New  York,"'"  "current  bank  notes,'"^ 
"current  bank  notes  of  Cincinnati,'"^  "current  funds."'*  The  Ne- 
gotiable Instruments  Law  provides  that,  "The  validity  and  nego- 
tiable character  of  an  instrument  are  not  affected  by  the  fact  that 
it  designates  a  particular  kind  of  current  money  in  which  payment 
is  to  be  made.'"*  But  if  the  instrument  is  made  payable  in  the 
paper  or  currency  of  a  particular  bank,  specifically  and  absolutely, 
and  without  any  reference  to  the  currency  or  value  of  the  paper,  it 
is  held  not  to  be  for  the  payment  of  money  and  is  not  negotiable.'"' 
When  the  instrument  is  payable  in  the  money  of  a  foreign  coun- 
try, it  has  been  held  that  it  is  necessary  to  express  the  specific 
denomination  of  such  money  in  order  that  the  courts  may  be  able 
to  ascertain  its  equivalent  value.'" 

§  3380.  The  amount  must  be  certain. — It  is  the  rule  of  the 
law  merchant  that  the  sum  ordered  or  promised  to  be  paid  must 
be  certain,  else  the  instrument  will  not  be  negotiable;  but  if  the 
amount  can  be  ascertained  from  the  instrument  itself,  the  rule 
as  to  certainty  is  satisfied."  If,  however,  the  amount  is  to  be 
determined  by  future  sales  or  collections,  it  is  uncertain  and  the 
instrument  is  not  negotiable."  The  Negotiable  Instruments  Law 
provides  that  "where  the  language  of  the  instrument  is  ambigu- 
ous, or  there  are  omissions  therein,  the  following  rules  of  con- 

""  Young  V.  Scott,  S  Ala.  475 ;  Jones  "  Neg.  Inst.  Law,  §  25,  subd.  5. 

V.  Fales,  4  Mass.  245 ;  Collins  v.  Lin-  '"'  Mitchell  v.   Walker,   4  Ark.   145 ; 

coin,    11   Vt.  268.    But  in   Pardee  v.  Bonnell  v.  Covington,  7  How.  (Miss.) 

Fish,  60  N.  Y.  265,  19  Am.  Rep.  176,  322 ;  Whiteman  v.  Childress,  6  Humph, 

it  was  held  that  "  'current  bank  notes'  (Tenn.)  303;  Fry  v.  Rousseau,  3  Mc- 

are  notes  or  bills  used  in  general  cir-  Lean  (U.  S.)  106,  Fed.  Cas.  No.  5141. 

culation  as  money,  and  constituted  the  "  Thompson    v.    Sloan,    23    Wend, 

general  currency  of  the  country  rec-  (N.  Y.)  71,  35  Am.  Dec.  546.   Contra, 

ognized  by  law  at  the  time  and  place  see  Black  v.  Ward,  27  Mich.  191,  15 

where  payment  was  to  be  made  and  Am.  Rep.  162. 

demanded."  "  Smith    v.    Clopton,   4   Tex.    109 ; 

"  Judah   V.  Harris,   19  Johns.    (N.  Parsons  v.  Jackson,  99  U.  S.  434,  25 

Y.)   144.  L.  ed.  457. 

'^  Fleming  v.  Nail,  1  Tex.  246.  ™  Gilpin  v.   People's  Bank,  45  Ind. 

"Swetland  v.  Creigh,  15  Ohio  118.  App.  52,  90  N.  E.  91;  Legro  v.  Sta- 

'=  Telford  v.  Patton,  144  111.  611,  33  pies,   16   Maine  252;   Maryland  Fer- 

N.  E.  1119;  Phoenix  Ins.  Co.  v.  Gray,  tilizing  &c.   Co.   v.   Newman,  60   !\Id. 

13  Mich.  191:  Bull  V.  First  Nat.  Bank,  584,  45   Am.   Rep.   750;    Matthews   v. 

123  U.  S.  lOS,  31  L.  ed.  97,  8  Sup.  Ct.  Redwine,  23  Miss.  233. 
62. 
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struction  apply:  (i)  Where  the  sum  payable  is  expressed  in 
words  and  also  in  figures  and  there  is  a  discrepancy  between  the 
two,  the  sum  denoted  by  the  words  is  the  sum  payable ;  but  if  the 
words  are  ambiguous  or  uncertain,  reference  may  be  had  to  the 
figures  to  fix  the  amount.""  If  a  blank  be  kept  for  the  amount, 
the  holder  may  fill  it  with  any  amount;^"  but  if  the  amount  is  re- 
stricted by  marginal  figures,  the  blank  must  not  vary  from  the 
sum  so  expressed.*^  A  provision  for  interest,  as  a  general  rule, 
does  not  destroy  the  negotiable  character  of  the  instrument.*^ 
The  instrument  may  provide  for  interest  after  maturity,**  or  for 
a  higher  rate  after  maturity,**  and  may  even  bear  interest  from 
date  in  case  of  nonpayment  at  maturity.*"  Likewise,  the  instru- 
ment may  be  made  payable  with  exchange,  under  the  Negotiable 
Instruments  Law,  but  the  authorities,  aside  from  that  law,  are 
not  uniform  on  this  proposition.*" 

§  3381.  Time  o£  pa3niient  must  be  certain. — The  Negotia- 
ble Instruments  Law  provides  as  a  requisite  to  negotiability  that 
the  instrument  "must  be  payable  on  demand,  or  at  a  fixed  or  de- 
terminable future  time,"*'  and  "An  instrument  is  payable  at  a 

"Neg.  Inst.  Law,  §  36,  subd.  1; 
Witty  V.  Michigan  Mut.  Life  Ins.  Co., 
123  Ind.  411,  24  N.  E.  141,  8  L.  R. 
A.  365,  18  Am.  St.  327;  Smith  v. 
Smith,  1  R.  I.  398,  53  Am.  Dec.  652. 

■"  Prim  V.  Hammel,  134  Ala.  652,  32 
So.  1006,  92  Am.  St.  52;  Herman's 
Exr.  V.  Gregory,  131  Ky.  819,  115  S. 
W.  809. 

'^  Norwich  Bank  v.  Hyde,  13  Conn. 
279;  Clute  v.  Small,  17  Wend.  (N. 
Y.)  238.  Contra,  Saunderson  v.  Piper, 
2  Arn.  58,  5  Bing.  (N.  Cas.)  425. 

^Merchants'  Nat.  Bank  of  Santa 
Monica  v.  Bentel,  IS  Cal.  App.  170, 
113  Pac.  708;  De  Haas  v.  Dibert,  70 
Fed.  227,  17  C.  C.  A.  79,  30  L.  R.  A. 
189;  Cherry  v.  Sprague,  187  Mass. 
113,  72  N.  E.  456,  67  L.  R.  A.  33,  105 
Am.  St.  381 ;  Loring  v.  Anderson,  95 
Minn.  101,  103  N.  W.  722. 

==  Houghton  V.  Francis,  29  111.  244; 
Farmers'  Nat.  Bank  v.  Sutton  Mfg. 
Co.,  52  Fed.  191,  3  C.  C.  A.  1,  17 
L.  R.  A.  595. 

"Towne  v.  Rice,  122  Mass.  67; 
Kendall  v.  Selby,  66  Nebr.  60,  92  N. 
W.  178,  103  Am.  St.  697. 

«>  Crump  V.  Berdan,  97  Mich.  293, 
56  N.  W.  559,  37  Am.  St.  345 ;  Hope 


V.  Barker,  112  Mo.  338,  20  S.  W.  567, 
34  Am.  St.  387.  Contra,  Randolph  v. 
Hudson,  12  Okla.  516,  74  Pac.  946. 

"  For  cases  holding  to  the  contrary, 
see  Russell  v.  Russell,  1  McArthur 
(D.  C.)  263;  Second  Nat.  Bank  v. 
Basuier,  12  C.  C.  A.  517,  65  Fed.  58; 
Hoyt  V.  Jaffray,  29  111.  104;  John 
Church  Co.  v.  Spurrier,  20  Ind.  App. 
39,  50  N.  E.  93;  Culbertson  v.  Nel- 
son, 93  Iowa  187,  61  N.  W.  854,  27 
L.  R.  A.  222,  57  Am.  St.  266;  (But  see 
Clark  V.  Skeen,  61  Kans.  526,  60  Pac. 
327,  49  L.  R.  A.  190,  78  Am.  St.  337 
and  cases  cited.)  Hastings  v.  Thomp- 
son, 54  Minn.  184,  55  N.  W.  968,  21 
L.  R.  A.  178,  40  Am.  St.  315;  Fitz- 
harris  v.  Leggatt,  10  Mo.  App.  S27; 
Flagg  V.  Barnes  County  School  Dist. 
No.  70,  4  N.  Dak.  30,  58  N.  W.  499, 
25  L.  R.  A.  363;  Orr  v.  Hopkins,  3 
Gild.  (N.  Mex.)  25,  1  Pac.  181,  affd. 
124  U.  S.  510,  31  L.  ed.  523,  8  Sup.  Ct. 
590;  Philadelphia  Bank  v.  Newkirk,  2 
Miles  (Pa.)  442;  Carroll  County 
Sav.  Bank  v.  Strother,  28  S.  Car.  504, 
6  S.  E.  313.  See  generally  note  in  1 
Am.  &  Eng.  Ann.  Cas.  385. 

''Neg.  Inst.  Law,  §  20,  subd.  3; 
Union   Stock  Yards  Bank  v.  Bolan, 
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determinable  future  time,  within  the  meaning  of  this  act,  which 
is  expressed  to  be  payable :  ( i )  At  a  fixed  period  after  date  or 
sight;  or  (2)  On  or  before  a  fixed  or  determinable  future  time 
specified  therein;  or  (3)  On  or  at  a  fixed  period  after  the  occur- 
rence of  a  specified  event,  which  is  certain  to  happen,  though  the 
time  of  happening  be  uncertain.'"*  If  the  date  of  payment  is 
expressly  stipulated,  the  instrument  is  payable  then  at  all  events, 
even  though  in  the  same  instrument  an  uncertain  and  different 
time  of  payment  may  be  mentioned.*®  In  case  the  instrument  is 
payable  on  or  before  a  fixed  or  determinable  future  time,  the 
instrument  is  due  at  a  time  fixed  and  is  not  due  before.  True, 
the  maker  may  pay  sooner  if  he  choose,  but  this  option  if  exer- 
cised would  be  a  payment  in  advance  of  the  legal  liability  to  pay 
and  nothing  more.°°  Where  the  instrument  is  made  payable  at 
a  fixed  period  after  the  occurrence  of  a  specified  event,  the  re- 
quirement is  absolute  that  the  event  is  sure  to  happen.  Thus,  if 
it  is  payable  when  A  shall  come  of  age  it  is  not  a  negotiable  in- 
strument, because  A  may  die  before  he  comes  of  age;®^  but  if  it 
is  payable  at  or  within  a  certain  time  after  one's  death  it  is  good, 
because  death  is  certain  to  occur.®^  Some  cases  hold  that  moral 
certainty,  as  distinguished  from  absolute  certainty,  is  sufficient 
to  satisfy  the  rule,***  but  these  holdings  have  been  criticized.'*  If 
the  instrument  is  payable  in  instalments  and  provides  that  the 
whole  shall  become  due  on  failure  to  pay  any  instalment  when 
due  or  to  pay  interest  when  due,  it  is  a  negotiable  instrument.'^ 
The  instrument  may  provide  for  a  definite  extension  or  renewal 

14  Idaho  87,  93  Pac.  508,  125  Am.  St.  "  Rice  v.  Rice,  43  App.  Div.  (N.  Y.) 

146;  Torpey  v.  Tebo,  184  Mass.  307,  458,  60  N.  Y.  S.  97. 

68  N   E.  223 ;  Smith  v.  Van  Blarcom,  '"  Bristol   v.   Warner,   19   Conn.   7 ; 

45  Mich    371,  8  N.  W.  90;  Hibbs  v.  Shaw  v.  Camp,  160  111.  425,  43  N.  E. 

Brown,  190  N.  Y.  167,  82  N.  E.  1108.  608;  Hegeman  v.  Moon,  60  Hun  (N. 

"  Neg.  Inst.  Law,  §  23.  Y.)  412,  39  N.  Y.  St.  787,  IS  N.  Y.  S. 

"  Siegel  V.  Chicago  Trust  and  Sav-  596,  affd.  131  N.  Y.  462,  30  N.  E.  487. 

ings  Bank,  131  III.  569,  23  N.  E.  417,  ^Andrews  v.  Franklin,  1   Str.  24; 

7  L.  R.  A.  537,  19  Am.  St.  51.  Evans  v.  Underwood,  1  Wils.  262. 

■"Charlton   v.   Reed,   61   Iowa   166,  ''Daniel's     Neg.    Inst.     (Sth    ed.), 

16  N,  W.  64,  47  Am.  Rep.  808;  Smith  §     46;     Biglow's     Bills,     Notes     and 

V.    Ellis,   29   Maine   422;    Helmer   v.  Cheques  (2d  ed.)  36. 

Krolick,  36  Mich.  371 ;  Jordan  v.  Tate,  ■"  Stocking  v.  Moury,   128  Ga.  414, 

19  Ohio  St.  586;  Albertson  v.  Laugh-  57   S.   E.   704;   Kendall   v.   Selby,   66 

lin,  173   Pa.   St.  525,  34  Atl.  216,  51  Nebr.  60,  92  N.  W.  178,  103  Am.  St. 

Am.  St.  777;  Buchanan  v.  Wren,  10  697;    Mackintosh  v.   Gibbs,  81   N.   J. 

Tex.  Civ.  App.  560,  30  S.  W.  1077.  L.  577,  80  Atl.  554 ;  Newbern  Bank- 
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at  the  maker's  request.®"  Where  no  time  for  payment  is  ex- 
pressed, the  instrument  is  generally  payable  on  demand,  as  though 
it  were  so  written."  Bills  of  exchange  are  generally  drawn  pay- 
able "at  sight"  or  so  many  days  "after  sight,"  but  a  note  payable 
"at  sight"  is  payable  on  demand,  since  notes  are  not  presented 
for  acceptance  as  are  bills  of  exchange."* 

§3382.  Designating  place  of  payment. — The  Negotiable 
Instruments  Law  provides  that  "the  validity  and  negotiable  char- 
acter of  an  instrument  are  not  affected  by  the  fact  that  it  does 
not  specify  the  place  where  it  is  drawn  or  the  place  where  it  is 
payable."'*  As  a  general  rule,  it  is  not  necessary  to  the  negotia- 
bility of  the  instrument  that  a  place  of  payment  be  designated,^ 
but  it  is  required  by  statute  in  some  of  the  states.  One  purpose 
of  fixing  a  certain  place  of  payment  is  to  enable  the  holder  to 
know  what  law  shall  govern  as  to  the  condition  and  manner  of 
payment,  and  another  purpose  is  to  fix  a  place  at  which  the  holder 
must  present  the  instrument  for  payment.  If  nO'  place  is  men- 
tioned, presentment  must  be  made  at  the  place  of  business  of  the 
primary  obligor,^  but  if  he  has  no  place  of  business,  presentment 
must  be  made  at  his  residence.'  If  a  blank  be  left  for  place  of 
payment  the  holder  generally  has  implied  authority  to  fill  the 
blank  with  any  convenient  place.* 

§  3383.  Words  importing  negotiability. — By  the  Negotia- 
ble Instruments  Law  "  'bearer'  means  the  person  in  possession  of 
a  bill  or  note  which  is  payable  to  bearer."°     If  the  intention  is 

ing  &  Trust  Co.  v.  Duflfy,  153  N.  Car.  '  Haber  v.  Brown,  101  Cal.  44S,  35 

62,  68  ^.  E.  915.  Pac.  1035;  Bigelow  v.  Kellar,  6  La. 

""Anniston   Loan   &    Trust   Co.    v.  Ann.  59,  54  Am.  Dec.  555. 

Stickney,  108  Ala.  146,  19  So.  63,  31  'Shamburgh     v.     Cemmagere,     10 

L.  R.  A.  234.  Mart.   (O.  S.)    (La.)   18;  Packard  v. 

"Porter  v.  Porter,  SI  Maine  376;  Lyon,  5  Duer  (N.  Y.)  82. 
Furstenfeld  v.  Furstenfeld,  152  Mo.  *  Canon  v.  Grigsby,  116  111.  151,  S 
App.  726,  131  S.  W.  359;  Adams  v.  N.  E.  362,  56  Am.  Rep.  769;  Mar- 
Adams,  55  N.  J.  Eq.  42,  35  Atl.  shall  v.  Drescher,  68  Ind.  359.  But 
827;  Sheldon  v.  Heaton,  88  Hun  (N.  in  Cronkhite  v.  Nebeker,  81  Ind.  319, 
Y.)  535,  68  N.  Y.  St.  825,  34  N.  Y.  S.  42  Am.  Rep.  127,  it  was  held  that  to 
856.  fill  the  space  after  the  printed  words 

°°  Wolfe     V.     Whiteman,     4     Har.  "payable  at"  with  the  name  of  a  bank 

(Del.)  246.  is  a  material  alteration,  as  its  effect 

"  Neg.  Inst.  Law,  §  25,  subd.  3.  is  to  change  the  character  of  the  note 

^  Kendall  v.  Galvin,   15  Maine  131,  and  make  it  negotiable. 

32  Am.  Dec.  141 ;  Spears  v.  Bond,  79  °  Neg.'  Inst.  Law,  §  2. 
Mo.  467. 
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clear,  no  particular  words  are  necessary.  The  words  "to  A  or 
holder"  and  "to  A  and  his  assigns"  are  equivalent  words  which 
will  render  the  instrument  negotiable.*  The  Negotiable  Instru- 
ments Law  lays  down  certain  rules  as  to  when  an  instrument  is 
held  payable  to  order  and  when  held  payable  to  bearer :  "The  in- 
strument is  payable  to  order  where  it  is  drawn  payable  to  the  order 
of  a  specified  person  or  to  him  or  to  his  order.  It  may  be  drawn 
payable  to  the  order  of :  (i )  A  payee  who  is  not  maker,  drawer  or 
drawee;  or  (2)  the  drawer  or  maker;  or  (3)  the  drawee;  or 
(4)  two  or  more  payees  jointly;  or  (5)  one  or  some  of  several 
payees;  or  (6)  the  holder  of  an  office  for  the  time  being.  Where 
the  instrument  is  payable  to  order,  the  payee  must  be  named  or 
otherwise  indicated  therein  with  reasonable  certainty."'  "The  in- 
strument is  payable  to  bearer :  ( i )  When  it  is  expressed  to  be  so 
payable;  or  (2)  when  it  is  payable  to  a  person  named  therein  or 
bearer;  or  (3)  when  it  is  payable  to  the  order  of  a  fictitious  or 
nonexisting  person,  and  such  fact  was  known  to  the  person  mak- 
ing it  so  payable;  or  (4)  when  the  name  of  the  payee  does  not 
purport  to  be  the  name  of  any  person;  or  (5)  when  the  only  or 
last  indorsement  is  an  indorsement  in  blank."^  Under  some  stat- 
utes, a  negotiable  note  is  required  to  be  payable  and  negotiable, 
and  in  Kentucky  actually  negotiated,  at  a  bank  in  the  state.' 

§  3384.  Words  expressing  consideration. — The  Negotiable 
Instruments  Law  provides  that  "The  validity  and  negotiable  char- 
acter of  an  instrument  are  not  affected  by  the  fact  that  it  does 
not  specify  the  value  given,  or  that  any  value  has  been  given 
therefor."^"    The  omission  of  words  expressing  consideration  is 

"Dutchess  County  Mut.  Ins.  Co.  v.  designated  place).     In  Indiana  nego- 

Hachfield,  1  Hun  (N.  Y.)  67S,  676,47  liability  is  confined  to  such  notes  as 

How.  Pr.  (N.  y.)  330;  Wilson  Coun-  are  drawn  payable  at  a  bank  in  the 

ty  V.  Third  Nat.  Bank,  103  U.  S.  770,  state   having   an   actual   existence   at 

26  L.  ed.  488.  In  Raymond  v.  Middle-  the  time  the  note  is  executed.   Ray  v. 

ton,  29  Pa.  St.  529,  it  is  held  that  the  Baker,  165  Ind.  74,  74  N.  E.  619.   In 

clause  "This  is  and  shall  be  negoti-  Kentucky,  a  promissory  note  is  only 

able"  inserted  in  the  instrument  dis-  negotiable  when   it  is   made   payable 

penses    with    words    of    negotiability  and    negotiable    at    an    incorporated 

and  makes  the  paper  fully  negotiable,  bank  or  national  bank  in   Kentucky 

'  Nag.  Inst.  Law,  §  27.  and  is  actually  negotiated  by  such  a 

"Neg.  Inst.  Law,  §  28.  bank  in  that  state.    Magoffin  v.  Boyle 

°  Dumas  v.  People's  Bank,  146  Ala.  Nat.  Bank,  24  Ky.  L.  585,  69  S.  W. 

226,   40   So.  964,   1017    (holding  that  702. 

commercial  paper  must  be  payable  at  "  Neg.  Inst.  Law,  §  25,  subd.  2. 
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unimportant,  because  the  negotiable  instrument  itself  imports  a 
consideration."  In  Missouri,  under  a  statute,  the  words  "value 
received"  vi^ere  necessary  to  the  negotiability  of  a  note."  It  is 
required  by  statute  in  some  states  that  a  note  given  for  a  patent 
or  some  right  therein  shall  state  the  nature  of  the  consideration. 
New  York  and  Ohio  have  these  provisions."  But  in  the  absence 
of  such  a  statute  a  full  statement  of  the  consideration  will  not 
affect  the  negotiability  of  the  instrument." 

§  3385.    Signature,  necessity,  form  and  position  of. — The 

Negotiable  Instruments  Law  provides:  "No  person  is  liable  on 
the  instrument  whose  signature  does  not  appear  thereon,  except 
as  herein  otherwise  expressly  provided.  But  one  who  signs  in 
a  trade  or  assumed  name  will  be  liable  to  the  same  extent  as  if 
he  had  signed  in  his  own  name."^°  Thus  a  person  may  become 
bound  by  any  mark  or  designation  he  may  care  to  adopt,  provided 
he  uses  it  as  a  substitute  for  his  name  and  he  intends  to  bind 
himself.^®  A  person,  though  able  to  write  his  name,  may  never- 
theless sign  by  his  mark,  the  legal  effect  being  the  same  as  if 
he  had  written  his  name.^'  The  signature  may  be  in  pencil  or 
ink,^*  and  a  signing  by  rubber  stamp  is  valid.^®  The  position  of 
the  signature  is  not  fixed  by  any  law,  and  it  is  immaterial  whether 
it  appears  at  the  top,  in  the  middle  or  at  the  bottom  of  the  instru- 
ment.    So  long  as  the  signature  appears  anywhere  upon  the  in- 

"  Jones  V.  Berryhill,  25  Iowa  289;  Merchants'  Bank,   136  U.   S.  268,  34 

Doty  V.  Dickey,  29  Ky.  L.  900,  96  S.  L.  ed.   349;   Dollar   Sav.   &c.   Co.   v. 

W.  544;  Kendall  v.  Galvin,  15  Maine  Crawford,  69  W.  Va.   109,  70  S.   E. 

131,  32  Am.  Dec.   141;   Carnright  v.  1089. 

Gray,  127  N.  Y.  92,  27  N.  E.  835,  12  "Neg.  Inst.  Law,  §  21. 

L.  R.  A.  845,  24  Am.  St.  424;  Moses  '"Lampkin  v.  State,   105  Ala.  1,  16 

V.   National  Bank  Lawrence  County,  So.  575;  Quin  v.  Sterne,  26  Ga.  223, 

149  U.  S.  298,  m  L.  ed.  743,  13  Sup.  71  Am.  Dec.  204;  Dow  Law  Bank  v. 

Ct.  900.  Godfrey,    126   Mich.   521,   85    N.   W. 

"Taylor  v.  Newman,  77  Mo.  257;  1075,  86  Am.  St.  559. 

Hart  V.  Harrison  Wire  Co.,  91  Mo.  "Bliss  v.  Johnson,  162  Mass.  323, 

414,  4  S.  W.  123.  38  N.  E.  446. 

"^Laws  of  N.  Y.  1877,  ch.  65,  §  1;  "Brown  v.  Butchers'  &c.   Bank,  6 

Rev.  Stat.  Ohio  1880,  §  3178.  Hill  (N.  Y.)  443,  41  Am.  Dec.  755; 

"Simmons  v.   Council,  5  Ga.  App.  Reed  v.  Roark,  14  Tex.  329,  65  Am. 

386,  63  S.  E.  238;   Siegel  v.  Chicago  Dec.  127. 

Trust  &c.  Bank,  131  111.  569,  23  N.  E.  "  Cadillac    State   Bank   v.    Cadillac 

417,  7  L.  R.  A.  537,  19  Am.  St.  51 ;  Stave  and  Heading  Co.,  129  Mieh.  IS, 

American  Ins.  Co.  v.  Gallahan,  75  Ind.  88  N.  W.  tl. 
168;    Chicago   R.    Equipment   Co.   v. 
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strument,  it  is  deemed  prima  facie  evidence  of  his  intention  to 
be  bound  by  its  obligation.^" 

§  3386.  Seal— Necessity  for  and  efFect.— The  Negotiable 
Instruments  Law  provides:  "The  vaHdity  and  negotiable  char- 
acter of  an  instrument  are  not  affected  by  the  fact  that  it  bears 
a  seal."^^  Originally,  a  seal  vi^as  held  to  destroy  the  negotiability 
of  a  bill  or  note  and  rendered  it  a  covenant,  governed  by  the  rules 
relating  to  instruments  under  seal.^^  While  this  was  the  rule  of 
the  law  merchant,  the  civil  law  made  no  such  distinction,^^  and 
it  has  been  abolished  by  statute  in  most  of  the  states.^*  The  de- 
cisions are  not  uniform  as  to  whether  the  seal  of  a  corporation 
destroyed  the  negotiability  of  its  note.  Some  courts  hold  that 
the  paper  of  a  corporation  is  not  deprived  of  its  negotiable  char- 
acter by  being  executed  under  seal,^"  while  other  courts  have  de- 
cided to  the  contrary.^* 

§  3387.  Filling  blanks. — The  Negotiable  Instruments  Law 
states:  "Where  the  instrument  is  wanting  in  any  material  par- 
ticular, the  person  in  possession  thereof  has  a  prima  facie  author- 
ity to  complete  it  by  filling  up  the  blanks  therein.  And  a  signa- 
ture on  a  blank  paper  delivered  by  the  person  making  the  sig- 
nature, in  order  that  the  paper  may  be  converted  into  a  negotiable 
instrument,  operates  as  a  prima  facie  authority  to  fill  it  up  as 
such  for  any  amount.  In  order,  however,  that  any  such  instru- 
ment, when  completed,  may  be  enforced  against  any  person  who 
became  a  party  thereto  prior  to  its  completion,  it  must  be  filled 

'°Neg.  Inst.  Law,  §  36.  Mich.    142;    Auerbach    v.   La    Sueur 

"^  Neg.  Inst.  Law,  §  25,  subd.  4.  Mill  Co.,  28  Minn.  291,  9  N.  W.  799, 

''  Muse  V.  Dantzler,  85  Ala.  359,  5  41  Am.  Rep.  285 ;  Bain  v.  Wilson,  10 

So.    178;    Rawson    v.    Davidson,    49  Ohio  St.  14 ;  Carter  v.  Wolf e,  I  Heisk. 

Mich.    607,    14    N.    W.    565;  Brown  (Tenn.)  694. 

V.    Jordhal,    32    Minn,    135,    19    N.         ''Chase  Nat.   Bank  v.  Faurot,   149 

W,     650,    SO   Am.    Rep.   560;     Hop-  N.  Y.  532,  44  N.  E.  164,  35  L.  R.  A. 

kins   V.    Cumberland   Val.    R.   Co.,   3  60S;  Weeks  v.  Esler,  143  N.  Y.  374, 

Watts.    &    S.     (Pa.)    410;    Laidley's  38  N.  E.  377;   Central  Nat.  Bank  v. 

Admr.  v.  Bright's  Admr.,  17  W.  Va.  Charlotte,  C.  &  A.  R.  Co.,  S  S.  Car. 

779;    Parkinson    v.    McKim,    1    Pin.  156,  22  Am.  Rep.  12;  Marine  &c.  Mfg. 

(Wis.)  214.  Co.  V.  Bradley,  105  U.  S.  175,  26  L.  ed. 

==■  Story  Prom.  Notes,  §  55.  1034. 
'•St.    Paul's    Episcopal    Church    v.        "Conine  v.  Junction  &  B.  R.  Co., 

Fields,    81    Conn.    670,    72    Atl.    145;  3    Houst.    (Del.)    288,   289,   89    Am. 

Maxwell    v.    Goodrum,    10    B.    Mon.  Dec.  230. 

(Ky.)    286;   McKinney  v.   Miller,   19 
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up  Strictly  in  accordance  with  the  authority  given  and  within  a 
reasonable  time.  But  if  any  such  instrument,  after  completion, 
is  negotiated  to  a  holder  in  due  course,  it  is  valid  and  effectual 
for  all  purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had 
been  filled  up  strictly  in  accordance  with  the  authority  given  and 
within  a  reasonable  time.""  The  foregoing  is  in  effect  a  re- 
enactment  of  the  rule  of  the  law  merchant.  The  authority  to  fill 
blanks  depends  wholly  upon  the  voluntary  delivery  of  the  instru- 
ment by  the  party  to  be  bound  by  it,  and  does  not  extend  to  in- 
struments found  or  stolen.^^  If,  however,  the  authority  of  the 
person  to  whbm  the  instrument  is  delivered  is  restricted  to  filling 
the  blanks  in  a  particular  way,  they  must  be  filled  in  compliance 
with  the  authority  given.^°  It  has  been  held  that  if  the  maker 
of  a  note  carelessly  leaves  room  for  an  alteration  to  be  made 
without  defacing  the  instrument  so  as  to  create  suspicion,  he  will 
be  Hable  upon  it  to  a  bona  fide  holder  without  notice,  after  the 
alteration  has  been  made.^"  This  implied  power  to  fill  blanks  ex- 
tends to  the  signature  ;^^  to  the  order  or  promise  ;^^  to  the  name 
of  the  drawee,  payee,  or  indorsee  f^  to  the  date  f*  to  the  time  or 
place  of  payment  f^  and  to  the  rate  of  interest.^'  These  blanks 
should  be  filled  by  the  holder  within  a  reasonable  time  after  de- 

"  Neg.  Inst.  Law,  §  33.  "  Overton  v.  Matthews,  35  Ark.  146, 

''Ledwich  v.  McKim,  S3  N.  Y.  307.  37  Am.  Rep.  9;  First  State  Sav.  Bank 

"Clower    V.    Wynn,    59    Ga.    246;  of  Breckenridge  v.  Webster,  121  Mich. 

Wagner  v.  Deidrich,  50  Mo.  484;  Mc-  149,  79  N.  W.  1068;  Equitable  Trust 

Coy  V.  Gilmore,  7  Ohio   (pt.  1)  268.  Co.  of  N.  Y.  v.  Lyons,  72  Misc.   (N. 

"■First  State  Bank  v.  Webster,  121  Y.)  49,  129  N.  Y.  S.  79. 

Mich.  149,  79  N.  W.  1068;  Bank  of  ""  Nichols  v.  Frothingham,  45  Maine 

Pittsburg  V.  Neal,  22  How.   (U.  S.)  220,  71  Am.  Dec.  539;  Witte  v.  Will- 

96,  16  L.  ed.  323 ;  Van  Etta  v.  Even-  iams,  8  S.  Car.  290,  28  Am.  Rep.  294. 

son,  28  Wis.  33,  9  Am.  Rep.  486.  But  in  Ives  v.  Farmers'  Bank,  2  Allen 

'^Montgomery   v.    Crossthwait,    90  (Mass.)  236,  it  was  held  that  the  in- 

Ala.  553,  8  So.  498,  12  L.  R.  A.  140,  sertion  of  a  specified  time  of  payment 

24  Am.  St.  832;  Whitmore  v.  Nicker-  in  a  note,  if  made  without  authority, 

son,  125  Mass.  496,  28  Am.  Rep.  257.  will  avoid   the   instrument.    Prim   v. 

''Packer  v.  Roberts,  140  111.  9,  29  Hamrael,   134  Ala.  652,  32  So.   1006, 

N.    E.    668;    Brown    v.    Indianapolis  92    Am.    St.    52;    Herman's    Exr.   v. 

First  Nat.  Bank,  115  Ind.  572,  18  N.  Gregory,  131  Ky.  819,  115  S.  W.  809. 

E.   56;   Rutherford   v.   Gaines    (Tex.  If  an  excessive  amount  is  written  in 

Civ.  App.),  118  S.  W.  866.  a  blank  for  attorney's  fees,  it  may  be 

'^  First  Nat.  Bank  v.  Johnston,  97  reduced    to    a     reasonable     amount. 

Ala.  655,  11  So.  690;  Palmer  v.  Mar-  White  v.  Alward,  35  111.  App.  195. 

shall,  60  111.  289;   Gothrupt  v.  Will-  ''Burton  v.  Goffin,  5  Brit.  Col.  454; 

iamson,  61  Ind.  599 ;  Wheeler  v.  Web-  First  Nat.   Bank  of   Port   Huron   v. 

ster,  1  E.  D.  Smith  (N.  Y.)  1;  Brown  Carson,  60  Mich.  432,  27  N.  W.  589. 
v.  Clark,  14  Pa.  St.  469. 
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livery  by  the  maker  or  drawer,  and  it  has  been  held  that  they  can- 
not be  filled  after  the  death  of  the  party  to  be  bound."  The  au- 
thority to  fill  blanks  does  not  extend  to  the  making  of  additions/' 
or  erasures.^* 

§  3388.  Contemporaneous  agreements. — Where  a  negotia- 
ble instrument  and  a  written  agreement  are  executed  at  the  same 
time  by  the  same  parties  and  in  the  course  of  the  same  transac- 
tion, the  resulting  contract  is  to  be  determined  by  a  construction 
of  both  in  accordance  with  conventional  rules,*"  and  this  is  a  mat- 
ter of  frequent  occurrence  in  the  case  of  a  note  with  collateral 
mortgage  or  agreement/^  If  the  agreement  is  collateral  or  in- 
dependent it  can  only  control  the  operation  or  character  of  the 
instrument  as  to  those  parties  who  have  received  actual  notice  of 
its  existence,  whereas  if  the  agreement  be  in  the  form  of  a  memo- 
randum on  the  face  or  back  of  the  bill  or  note  it  will  furnish  ac- 
tual or  constructive  notice  to  all  subsequent  holders.*^  Such  col- 
lateral agreement,  to  be  valid  or  operate  to  control  the  character  of 
the  bill  or  note,  must  be  in  writing  and  made  contemporaneously 

"  Canal  &  Claiborne  Sts.  R.  Co.  v.  is  bound  by  it."   See  also,  to   same 

Armstrong,  27  La.  Ann.  433;  Michi-  effect,  Market  Nat.  Bank  v.  Sargent, 

gan    Ins.    Co.   v.    Leavenworth's    Es-  85  Maine  349,  27  Atl.  192,  35  Am.  St. 

tate,  30  Vt.  11.  376. 

"Dumbrow  v.   Gelb,   130  N.  Y.  S.  ""Montgomery    v.     Hunt,    93     Ga. 

182.  438,   21     S.     E.    59;     Woodward    v. 

'"Fontaine  v.  Gunter,  31  Ala.  258;  Mathews,  IS  Ind.  339;  Wood  v. 
Mahaiwe  Bank  v.  Douglass,  31  Conn.  Ridgeville  College,  114  Ind.  320,  16 
170.  In  Bank  of  Pittsburg  v.  Neal,  N.  E.  619;  State  Bank  v.  Cook,  125 
22  How.  (U.  S.)  96,  16  L.  ed.  323,  the  Iowa  111,  100  N.  W.  72;  McNamara 
court  said :  "Where  a  party  to  a  v.  Gargett,  68  Mich.  454,  36  N.  W. 
negotiable  instrument  intrusts  it  to  218;  13  Am.  St.  355;  Myrick  v.  Pur- 
the  custody  of  another  with  blanks  cell,  95  Minn.  133,  103  N.  W.  902; 
not  filled  up,  whether  it  be  for  the  Jacobs  v.  Mitchell,  46  Ohio  St.  601, 
purpose  to  accommodate  the  person  22  N.  E.  768 ;  Davis  v.  Brown,  94 
to  whom  it  was  intrusted,  or  to  be  U.  S.  423,  24  L.  ed.  204. 
used  for  his  own  benefit,  such  ne-  ^^  Brewer  v.  Slater,  18  App.  Cas.  (D. 
gotiable  instrument  carries  on  its  C.)  48;  State  Bank  v.  Cook,  125  Iowa 
face  an  implied  authority  to  fill  up  111,  100  N.  W.  72;  Kennedy  v.  Gib- 
the  blanks  and  perfect  the  instru-  son,  68  Kans.  612,  75  Pac.  1044 ;  Con- 
ment;  and  as  between  such  party  sterdine  v.  Moore,  65  Nebr.  291,  91 
and  innocent  _  third  parties,  the  per-  N.  W.  399,  96  N.  W.  1021,  101  Am. 
son  to  whom  it  was  so  intrusted  must  St.  620 ;  Cunningham  v.  McDonald, 
be  deemed  the  agent  of  the  party  98  Tex.  316,  83  S.  W.  372.  1 
who  committed  such  instrument  to  "  Farmers'  Bank  v.  Ewing,  78  Ky. 
his  custody — or,  in  other  words,  it  264,  39  Am.  Rep.  231 ;  Wait  v.  Pome- 
is   the   act  of  the  principal,   and  he  roy,  20  Mich.  425,  4  Am.  Rep.  395. 
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with  the  bill  or  note/'  If  the  agreement  is  made  subsequent  to 
the  execution  and  delivery  of  the  bill  or  note,  and  the  terms  of 
such  agreement  change  the  terms  of  the  bill  or  note,  such  subse- 
quent agreement  must  be  based  upon  a  sufficient  consideration 
and  be  fully  executed  or  performed  in  order  to  control  the  opera- 
tion of  the  instrument  as  to  all  parties  who  have  notice  of  the 
collateral  agreement/*  The  most  common  subsequent  collateral 
agreement  is  the  renewal  of  a  bill  or  note.*''  A  memorandum 
placed  on  any  part  of  the  paper  before  its  execution  and  delivery, 
unless  placed  there  for  mere  identification  purposes,  forms  a  part 
of  the  instrument,  but  if  placed  thereon  after  the  instrument  was 
delivered  it  will  not  be  construed  as  part  of  it.*°  The  effect  of 
such  memorandum  as  part  of  a  bill  or  note  may  be  to  render  the 
instrument  conditional.*^  Foreign  bills  of  exchange  are  gen- 
erally drawn  in  sets  of  two  or  three  parts,  each  part  calling  for 
payment  only  in  case  the  other  designated  parts  remain  unpaid, 
and  all  the  parts  together  constituting  one  bill.  The  Negotiable 
Instruments  Law  provides :  "Where  a  bill  is  drawn  in  a  set,  each 
part  of  the  set  being  numbered,  and  containing  a  reference  to  the 
other  parts,  the  whole  of  the  parts  constitute  one  bill."*' 

§  3389.  Conflict  of  laws. — A  negotiable  instrument  may 
embrace  several  separate  and  distinct  contracts  each  of  which 
may  bring  into  question  a  different  place  and  law.  A  bill  or  note 
may  be  drawn  or  made  in  one  state,  accepted  or  payable  in  an- 
other, indorsed  in  a  third  and  suit  brought  in  a  fourth;  and  if 
each  state  has  a  different  law  for  each  contract  involved,  the  mat- 

"  Noell  V.  Gains,  68  Mo.  649 ;  Polo  forms   no   original   part   of   it,   until 

Mfg.    Co.    V.    Parr,    8    Nebr.    379,    1  shown  to   have   been   upon   it   when 

N    W    312    30  Am.  Rep.  830.  executed).   See  also,  Kurth  v.  Bank, 

**Dow  V.  Tuttle,  4  Mass.  414,  3  77  Kans.  475,  94  Pac.  798,  IS  L.  R.  A. 
Am.  Dec.  226;  Allen  v.  Furbish,  4  (N.  S.)  612n,  127  Am.  St.  428n;  Tan- 
Gray   (Mass.)   504,  64  Am.  Dec.  87.  ners'  Nat.  Bank  v.  Lacs,  120  N.  Y. 

"Lime   Rock   Bank  v.   Mallett,   34  S.  669. 

Maine  547,  56  Am.  Dec.  673.  "Hall  v.  Herrick,  40  U.  C.  Q.  B. 

*■  Sexton  V.  Barrie,  102  111.  App.  586  566;  State  v.  Stratton,  27  Iowa  420,  1 

(holding  marginal  figures  no  part  of  Am.    Rep.    282;    Doe    v.    Callow,    10 

instrument)  ;    Herrick   v.     Edwards,  Kans.  App.  581,  63  Pac.  603 ;  affd.  64 

106  Mo.  App.  633,  1  S.  W.  466  (hold-  Kans.  886,  67  Pac.  824;   Gushing  v. 

ing   memorandum    destroys    negotia-  Field,  70  Maine  50,  35  Am.  Rep.  293 ; 

bility)  ;  Bay  v.  Shrader,  50  Miss.  326  Harvey  v.  Dimon,  36  Pa.  Super.  Ct. 

(holding     that,     being     disconnected  82. 

from  the  body  of  the  instrument  to  "Bills   Exch.   Act,   §   71. 
which  the  maker's  name  is  signed,  it 
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ter  becomes  somewhat  complicated.  Fortunately  most  of  the 
states  have  enacted  the  Negotiable  Instruments  Law  to  secure 
uniformity  in  the  laws  relating  to  commercial  paper.  But  it  is 
deemed  important  in  any  treatise  upon  negotiable  instruments 
to  discuss  the  well-established  principles  by  which  the  liabilities 
of  parties  are  to  be  determined,  when  they  have  been  contracted 
in  different  states.  Where  no  place  of  payment  is  expressed 
in  the  instrument,  it  is  payable  prima  facie  at  the  place  where  it 
is  dated.^"  Where  no  other  place  of  payment  is  expressed  in  a 
bill  of  exchange,  the  drawee's  address  is  prima  facie  the  place  of 
payment.^"  On  the  other  hand,  an  indorsement  has  been  presumed 
to  have  been  made  in  the  state  where  the  note  was  dated  and 
payable."  Where  the  paper  is  made  in  one  place  and  payable  in 
another,  the  law  of  whichever  place  the  parties  may  designate  as 
the  place  of  payment  governs  rather  than  the  place  where  the  con- 
tract is  made.°"  The  place  where  the  contract  is  dated  is  prima 
facie  the  place  of  the  contract.^^  However,  the  delivery  of  the 
contract  is  its  completion,  and  the  place  of  delivery  is  in  general 
the  place  of  contract, ***  but  the  place  of  delivery  need  not  appear 
on  the  face  of  the  contract.^^  In  case  a  note  is  signed  by  several 
makers  residing  in  different  states  and  is  delivered  in  the  state 
where  the  last  signature  is  affixed,  that  is  the  place  of  contract;^" 

"Rudulph  V.  Brewer,  96  Ala.   189,  &  Leather  Nat.   Bank  v.  Wood,   142 

11  So.  314;  Parks  v.  Evans,  5  Houst.  Mass.   563;   8   N.   E.   753;    Krantz  v. 

(Del.)   576;  Bronte  v.  Leslie,  30  111.  Kazenstein,   22    Pa.    Super,    Ct.   275; 

App.  288;  affd.  130  111.  498,  22  N.  E.  Andrews  v.  Pond,  13  Pet.  (U.  S.)  65, 

594,  6  L.  R.  A.  62 ;  Hall  v.  Harris,  16  10  L.  ed.  61. 

Ind.   180;   Hoppins  v.   Miller,   17   N.        "'Johnson  v.  Noble  Mach.  Co.,  144 

J.   L.    185.  Mo.  App.  436,  129  S.  W.  271 ;  :Mayer 

™  Young    V.    Cashion,    19    Ont.    L.  v.  Roche,  11  N.   J.  L.  681;   Colonial 

491;  Lizardi  v.  Cohen,  3  Gill    (Md.)  Nat.   Bank  v.   Duerr,    108  App.   Div. 

430;    Worcester    Bank    v.    Wells,    8  (N.  Y.)  215,95  N.  Y.  S.  810. 
Mete.     (Mass.)     107;     Brownell     v.        "Walker    v.    Lovitt,    250    111.    543, 

Freese,  35  N.  J.  L.  285,  10  Am.  Rep.  95  N.  E.  631;  Arnett  v.  Pinson  (Ky. 

239.  App.),  108  S.  W.  852;   Nashua   Sav. 

"  Chemical  Nat.  Bank  of  N.  Y.  v.  Bank   v.    Savles,    184    Mass.    520,    69 

Kellog,  183  N.  Y.  92,  75  N.  E.  1103,  N.  E.  309,  100  Am.  St.  573;  National 

2  L.   R.   A.    (N.    S.)    299n,    111   Am.  Exch.    Bank    v.    Rock    Granite    Co., 

St.   691n;   Lee   v.   Selleck,   iZ   N.   Y.  155  N.  Car.  43,  70  S.  E.  1002;  Jamie- 

615,  affg.  32  Barb.    (N.  Y.)    522,  20  son  v.   Potts,  55   Ore.  292,   105   Pac. 

How.  Pr.  (N.  Y.)  275.  93.   See  also.  Wells  v.  Vansickle,  64 

°"  Abt  V.  American  Trust  &c.  Bank,  Fed.   944. 
159  111.   467;   42   N.   E.  856,   SO  Am.        "=  Evans  v.  Anderson,  78  111.  558. 
St.   175;   Fordvce  v.   Nelson,  91   Ind.        ™  Hart  v.  Wills,  52  Iowa  56.  2  N. 

447;   Stevens  V.   Gregg,   89  Ky.   461,  W.   619,   35   Am.   Rep.   255;   William 

11  Ky.  L.  686,   12   S.  W.   775;   Shoe  Glenny  Glass   Co.  v.  Taylor,  99  Ky. 


007  THE    CONTRACT.  §    339O 

but  if  the  instrument  is  returned  by  the  last  signer  and  delivered 
in  the  place  where  it  was  first  signed,  that  is  the  place  of  con- 
tract." 

§  3390.  Law  of  place  of  contract  governs. — The  rule  is 
well  settled  that  the  validity,  construction,  and  obligation  of  a 
contract  must  be  determined  by  the  law  of  the  place  where  it  is 
made  or  is  to  be  performed.  The  law  of  the  place  becomes  a 
part  of  the  contract,  and  the  courts  of  other  jurisdictions  will  en- 
force it  in  accordance  with  its  legal  effect  where  made  or  to  be 
performed,^^  and  its  interpretation  is  in  like  manner  referred  to 
the  law  of  the  place  where  it  was  made.^°  Likewise,  the  law  of 
the  place  of  contract  in  general  regulates  the  formalities  of  its 
execution,""  and  determines  the  negotiability  of  the  instrument." 
The  rights  and  liabilities  of  an  acceptor  of  a  bill  of  exchange  are 
governed  by  the  law  of  the  place  of  his  acceptance;  but  if  pay- 
ment is  to  be  made  by  the  acceptor  in  another  state,  it  has  been 
held  that  the  law  of  that  state  will  govern  as  to  these  matters."^  If 
the  different  parties  to  an  instrument  reside  in  different  states,  the 
law  of  the  state  where  each  is  required  to  perform  his  obligation 
may  govern. °^  It  may  be  said  that  the  liability  of  the  indorser  is 
governed  by  the  law  of  the  place  where  the  indorsement  is  made, 
but  this  has  reference  to  new  liabilities  created  by  the  indorsement 
in  favor  of  the  indorsee,  subsequent  indorsers  and  prior  indorsers, 
and  the  rights  of  the  holder  against  the  original  parties  to  the 
instrument  are  determined  by  the  law  of  the  place  where  the  con- 

24,   17  Ky.  L.   1331,  34  S.  W.  711;  =»  Evans  v.  Anderson,  78  111.  SS8; 

Alcalda  v.  Morales,  3  Nev.  132.  Garrigue  v.   Keller,   164  Ind.  676,  74 

"  Georgia  Bank  v.  Lewin,  45  Barb.  N.  E.  523,  69  L.  R.  A,  870,  108  Am. 

(N.  Y.)  340;  Hefflebower  v.  Detrick,  St.    324;    Wood   v.    Gibbs,   35    Miss. 

27  W    Va.   16.  SS9;  DaCosta  v.  Davis,  24  N.  J.  L. 

''Walker  v.  Lovitt,  250  III.  543,  95  319;  Hyde  v.  Goodnow,  3  N.  Y.  266. 

N.  E.  631;  Dearlove  v.  Edwards,  166  ""Krieg  v.   Bank    (Ind.    App.),   95 

111.   619,  46  N.   E.   1081;   Anstedt  v.  N.   E.   613;    Strawberry   Point  Bank 

Sutter,  30  111.  164;  Ford  v.  Buckeye  v.  Lee,  117  Mich.  122,  75  N.  W.  444; 

State   Ins.    Co.,   6  Bush.    (Ky.)    133,  Clark  v.   Porter,  90   Mo.   App.   143; 

99  Am.  Dec.  663 ;  Fessenden  v.  Taft,  Corbin    v.    Planters'    Nat.    Bank,    87 

65  N.  H.  39,  17  Atl.  713;  Wood  v.  Va.   661,    13    S.    E.  98,  24  Am.    St. 

Gibbs,   35   Miss.   559;    Central   Trust  673. 

Co.  of  New  York  v.  Burton,  74  Wis.  ""Bissell  v.  Lewis,  4  Mich  450,  459. 

329  43  N.  W.  141.  °='Schofield  v.  Day,  20  Johns.    (N. 

™  Pease  v.  Pease,  35  Conn.  131,  95  Y.)   102;  Summers  v.  Mills,  21  Tex. 

Am.  Dec.  225;  Arnold  v.   Potter,  22  77. 
Iowa  194. 
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tract  was  made  or  is  to  be  performed.**  According  to  the  weight 
of  American  authority,  the  formahties  in  respect  to  presentment, 
protest  and  notice  of  protest  are  determined  by  the  law  of  the 
place  of  performance.*^  The  law  of  the  place  where  commercial 
paper  is  payable  governs  the  days  of  grace.'* 

§  3391.  The  original  contract  of  the  drawer. — As  has  been 
seen,  the  drawer  is  the  person  by  whom  a  bill  is  drawn.  The 
instrument  signed  by  him  contains  no  express  promise  on  his 
part,  but  the  law  merchant  has  attached  certain  implied  repre- 
sentations and  promises  to  his  signature  to  a  negotiable  bill.  The 
Negotiable  Instruments  Law  provides :  "The  drawer  by  drawing 
the  instrument  admits  the  existence  of  the  payee  and  his  then 
capacity  to  indorse ;  and  engages  that  on  due  presentment  the  in- 
strument will  be  accepted  and  paid,  or  both,  according  to  its  tenor, 
and  if  it  be  dishonored,  and  the  necessary  proceedings  on  dis- 
honor be  duly  taken,  he  will  pay  the  amount  thereof  to  the  holder, 
or  to  any  subsequent  indorser  who  may  be  compelled  to  pay  it, 
but  the  drawer  may  insert  in  the  instrument  an  express  stipula- 
tion negativing  or  limiting  his  own  liability  to  the  holder."" 
The  contract  of  the  drawer  made  upon  the  inception  or  delivery 
of  the  bill  is  an  implied  representation  to  all  holders  thereof  that 
the  drawee  has  funds  of  the  drawer  to  meet  the  bill;**  that  the 
drawee  will  accept  the  bill  if  duly  presented;*®  that  the  drawee 
will  accept  and  pay  the  bill  at  maturity  upon  due  presentment,  and 
in  case  such  drawee  does  not  pay  and  the  payee  or  holder  gives  no- 
tice to  the  drawer  of  the  failure  on  the  part  of  the  drawee,  then 
the  drawer  agrees  to  pay  it  himself.'"  Subject  to  the  requirement 
of  presentment  and  due  notice,  if  the  drawee  refuses  to  accept  the 

"  Clanton  v.  Barnes,  50  Ala.  260 ;  *"  Guernsey  v.  Imperial  Bank  of 
Lee  V.   Selleck,   33   N.   Y.   61S,   affg.     Canada,   188  Fed.  300,  110  C.  C.  A. 

32  Barb.    (N.  Y.)   522,  20  How.   Pr.     278. 

(N.   Y.)   275.    For  a  general  discus-  °' Neg.  Inst.  Law,   §   111. 

sion    of    the    subject    of    conflict    of  °° Heurtematte  v.  Morris,  101  N.  Y. 

laws  as  to  negotiable  paper,  see  note  63,  4  N.  E.  1,  54  Am.  Rep.  657. 

61  L.  R.  A.  212,  222.  ^  Curamings   v.   Kent,  44  Ohio  St. 

°=Todd    V.    Neal's   Admr.,    49   Ala.  92,  4  N.  E.  710,  58  Am.  Rep.  796. 

266;  Williams  v.   Putman,  14   N.  H.  "  Germania   Bank  v.   Trapnell,   118 

540,  40  Am.  Dec.  204;  Lee  v.  Selleck,  Ga.   578,   45    S.    E.   446;   Amsinck  v. 

33  N.  Y.  615,  affg.  32  Barb.    (N.  Y.)  Rogers,  189  N.  Y.  252,  82  N.  E.  134, 
522,  20  How.  Pr.   (N.  Y.)  275;  Ray-  12  L.  R.  A.    (N.   S.)   875. 

mond  V.   Holmes,   11  Tex.  54. 
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bill,  the  drawer  becomes  immediately  liable  for  its  payment  to  the 
holder;'^  also  subject  to  condition  of  due  notice  the  drawer  be- 
comes liable  for  payment  of  the  bill  on  its  nonpayment  at  ma- 
turity by  the  acceptor  or  drawee."  While  the  liability  of  a 
drawer  is  ordinarily  that  of  a  secondary  party,  he  becomes  pri- 
marily liable  if  his  drawing  is  fraudulent,  if  drawn  on  himself, 
or  if  he  draws  on  a  fictitious  or  nonexisting  person.  The  drawer 
further  contracts  impliedly  with  the  drawee  to  reimburse  him  for 
any  payment  on  the  bill  if  funds  sufficient  have  not  been  provided 
by  the  drawer  for  the  payment.''^  Also  if  the  bill  is  accepted  and 
paid  as  an  accommodation  paper,  the  law  implies  a  promise  on 
the  drawer's  part  to  indemnify  the  acceptor. '^^^  The  law  also  im- 
plies an  admission  on  the  part  of  the  drawer  that  the  payee  has 
legal  capacity  to  receive  and  indorse  the  bill  ;^*  also  that  the  payee 
has  authority  to  act  as  a  corporation  or  public  officer.'"  The 
drawer  may  qualify  his  liability  by  express  conditions.'*  The 
bill,  being  a  mere  authority  to  receive  money,  may  be  revoked  by 
the  drawer  before  its  acceptance  or  transfer  to  a  bona  fide  holder 
for  value."  Likewise  a  check  may  be  revoked  or  payment  there- 
on stopped  by  the  drawer  until  it  is  paid,  certified  or  transferred 
to  a  bona  fide  holder.'^ 

"  Hagarty  v.   Squier,  42  U.   C.  Q.  38  Ohio  St.  493 ;  Start  v.  Tupper,  81 

B.   165;  Schuchardt  v.  Hall,  36  Md.  Vt.  19,  69  Atl.  151,  15  L.  R.  A.   (N. 

590,  11  Am.  Rep.  514;  Lenox  v.  Cook,  S.)  213,  130  Am.  St.  1015. 

8  Mass.  460;  Wood  v.  McMeans,  23  "a  United     States     Nat.     Bank    v. 

Tex.    481;    Watson    v.    Tarpley,    18  Amalgamated    Sugar    Co.,    179    Fed. 

How.  (U.  S.)  517,  IS  L.  ed.  509.  718;   Martin  v.  Muncy,  40  La.  Ann. 

'"  Harvey  v.  Bank,  16  Can.  Sup.  Ct.  190,   3    So.   640. 

714;    Camas    Prairie    State    Bank   v.  "Pitt  v.    Chappelow,   8   M.   &   W. 

Newman,  15  Idaho  719,  99  Pac.  833,  615 ;  Cathell  v.  Goodwin,  1  Har.  &  G. 

21   L.  R.  A    (N.   S.)   703n,   128  Am.  (Md.)   468;  Nightingale  v.  Withing- 

St.  81n;  Shepard  &c.  Lumber  Co.  v.  ton,  15  Mass.  272,  8  Am.  Dec.  101. 

Eldridge,  171  Mass.  516,  51  N.  E.  9,  "Knox  v.  Reeside,  1  Miles    (Pa.) 

41   L.   R.   A.  617,  68  Am.    St.  446;  294. 

Manchester  v.   Braedrier,    107   N.   Y.  '"  Hicks  v.  Hinde,  9  Barb.  (N.  Y.) 

346,   14   N.   E.   405,    1   Am.    St.   829;  528,  6  How.  Pr.   (N.  Y.)  1;  Jones  v. 

Hawes  v.  Blackwell,  107  N.  Car.  196,  Heihger,  36  Wis.  149. 

12  S.  E.  245,  22  Am.  St.  870 ;  Milmo  "  Harlan  v.   Gladding,  7  Cal.  App. 

Nat.    Bank   v.    Cobbs,    53    Tex.    Civ.  49,  93   Pac.  400;   Harriman  v.   San- 

App.  1,  lis  S.  W.  345.  born,  43  N.  H.   128. 

"Casey    v.    Carver,    42    111.    225;  "Tramell  v.   Farmers'  Nat.   Bank, 

Bremer    County   Bank   v.    Mores,   73  11   Ky.   L.  900;    State   Sav.   Bank  v. 

Iowa  289,   34  N.   W.  863;   Franken-  Buhl,  129  Mich.   193,  88  N.  W.  471, 

berg  V.  First  Nat.  Bank,  33  Mich.  46;  56  L.  R.  A.  944;  Florence  Min.  Co. 

Dowd    V.    Stephenson,    105    N.    Car.  v.   Brown,   124  U.   S.  385,  31   L.  ed. 

467,  10  S.  E.  1101;  Church  v.  Swope  424,  8  Sup.  Ct.  531. 
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§  3392.  Contract  of  drawee. — The  Negotiable  Instruments 

Law  provides  that,  "A  bill  of  itself  does  not  operate  as  an  assign- 
ment of  the  funds  in  the  hands  of  the  drawee  available  for  the 
payment  thereof,  and  the  drawee  is  not  liable  on  the  bill  unless 
and  until  he  accepts  the  same.""  It  may  be  stated  as  a  general 
rule  that  the  liability  of  the  drawee  on  a  bill  of  exchange  begins 
with  his  acceptance,  and  until  then  he  is  not  liable  to  the  holder 
thereof,*"  unless,  however,  he  has  previously  agreed  to  pay  the 
bill.*^  The  Negotiable  Instruments  Law  provides  that,  "An  un- 
conditional promise  in  writing  to  accept  a  bill  before  it  is  drawn 
is  deemed  an  actual  acceptance  in  favor  of  every  person  who, 
upon  the  faith  thereof,  receives  the  bill  for  value."*-  The  prom- 
ise may  be  made  before  the  bill  is  drawn,**^  or  it  may  be  made 
afterward.**  At  common  law  the  promise  was  sufficient  if  made 
orally.*^  In  most  of  the  states  it  is  held  that  a  check  is  not  an  as- 
signment of  any  part  of  the  funds  in  bank  ;*°  but  it  has  been  said 
that  a  check  differs  from  other  bills  and  orders  because  of  the 
implied  contract  of  the  bank,  as  drawee,  to  honor  the  checks  of 
its  depositors;  and,  under  this  view,  some  courts  have  held  that 
a  check  is  an  assignment  of  the  funds  of  the  drawer  in  bank  equal 
to  the  amount  named  in  the  check." 

"Neg.  Inst.  Law,  §  211.  "Central    Bank    v.    Richards,    169 

*>  Woodruff  V.  Hensel,  S  Colo.  App.  Mass.  413. 

103,   2)1   Pac.  948;   Goodwin   v.   Haz-  ==Jarvis  v.  Wilson,  46  Conn.  90,  Zi 

zard,  1   Ind.  514;  Smith    (Ind.)   320;  Am.  Rep.  18;  Scudder  v.  Union  Nat. 

Poole  V.  Carhart,  71  Iowa  Zl ,  32  N.  Bank,  91  U.  S.  406,  23  L.  ed.  245,  51 

W.  16;   Shutt  Imp.  Co.  v.  Erwin,  66  How.  Pr.  (N.  Y.)  339. 

Kans.  261,   71    Pac.   521;    Clement  v.  *■  Lowenstein    v.    Bresler,    109  Ala. 

Earle,  130  Mass.  585n;  Reilly  v.  Daly,  326,  19  So.  860;  Snedden  v.  Harmes, 

159  Pa.   St.  60S,  28  Atl.  493;   Pickle  5   Colo.  App.  477,  39  Pac.  68;   State 

V.  Muse,  88  Tenn.  380,  12  S.  W.  919,  v.   Bank  of  Commerce,  49  La.  Ann. 

7  L.   R.  A.  93,    17  Am.   St.  900.   In  1060,  22   So.   207;   Mclntyre  v.   Far- 

Rockville   Nat.   Bank   v.   La   Fayette  mers'    &c.    Bank,    US   Mich.   255,   73 

Second   Nat.   Bank,   69   Ind.   479,   35  N.  W.  233;  Commercial  Nat.  Bank  v. 

Am.  Rep.  236n,  it  was  held  that  the  First  Nat.  Bank,  118  N.  Car.  783,  24 

drawee  was  not  liable  to  the  holder  S.   E.  524,  32  L.  R.  A.  712,  54  Am. 

of  a  draft  by  reason  of  his  having  St.   753 ;   Baltimore   &   O.   R.    Co.  v. 

funds  of  the  drawer  in  his  hands.  First  Nat.  Bank,   102  Va.  753,  47  S. 

''Lindley   v.    Waterloo    First    Nat.  E.  837.    The  Negotiable  Instruments 

Bank,  1(>  Iowa  629,  41  N.  W.  381,  2  Law,   §   325,  provides:    "A  check  of 

L.   R.  A.  709,  14  Am.  St.  254;  Dull  itself  does  not  operate  as  an  assign- 

V.  Bricker,  76  Pa.  St.  255 ;   Coolidge  ment   of   any   part   of   the   funds   to 

V.   Payson,  2  Wheat    (U.   S.)    66;  4  the   credit   of    the   drawer   with    the 

L.  ed.   185.  bank,  and  the  bank  is  not  liable  to 

^  Neg.  Inst  Law,  §  223.  the   holder,    unless   and   until    it   ac- 

"  Putnam  Bank  v.  Snow,  172  Mass.  cepts  or  certifies  the  check." 

569,  52  N.  E.  1079.  "Lester- Whitney      Shoe     Co.     v. 
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§  3393.  Contract  of  maker. — The  Negotiable  Instruments 
Law  provides  that,  "The  maker  of  a  negotiable  instrument  by 
making  it  engages  that  he  will  pay  it  according  to  its  tenor ;  and 
admits  the  existence  of  the  payee  and  his  then  capacity  to  in- 
dorse."** He  engages  for  its  payment  unconditionally  at  the  time 
and  place  named.*°  He  admits  the  existence  of  the  payee  and 
his  then  capacity  to  indorse.""  He  not  only  promises  the  payee  to 
pay  it  according  to  its  tenor,  but  he  promises  any  subsequent 
holder  who  is  legally  entitled  to  the  instrument  the  same.  Where 
one  of  two  or  more  persons  who  execute  a  note  adds  to  his  sig- 
nature the  word  "surety,"  he  is  none  the  less  liable  as  maker."^ 
On  the  face  of  the  instrument  each  maker  is  liable  for  its  payment 
as  the  primary  and  principal  debtor.*^  They  are  Hable  as  joint 
makers  in  the  absence  of  express  words  qualifying  their  liabil- 
ity f^  but  in  some  states  the  rule  is  changed  by  statute  making  all 
obligations  which  are  joint  in  form  joint  and  several  unless  other- 
^wise  expressed. °*  A  note  executed  by  one  person  is  sometimes 
called  a  several  note.  When  executed  by  two  or  more  it  is  either 
a  joint  note  or  a  joint  and  several  note  according  to  the  wording. 
Thus  if  two  or  more  sign  and  are  referred  to  in  the  plural,  as  "we 
promise  to  pay,"  it  is  held  to  be  a  joint  note;''^  but  if  in  the  same 
instrument  the  singular  number  is  used,  as  "I  promise  to  pay," 

Oliver,  1  Ga.  App.  244,  S8  S.  E.  212;  71;  Castor  v.  Peterson,  2  Wash.  204, 

Columbia  Nat.  Bank  v.  German  Nat.  26  Pac.  223,  26  Am.  St.  854. 

Bank,  56  Nebr.  803,  77  N.  W.  346;  "Inkster   v.    First    Nat.    Bank,    30 

Raesser  v.  Nat.  Exch.  Bank,  112  Wis.  Mich.  143;  Dart  v.  Sherwood,  7  Wis. 

591,  88  N.  W.  618,  56  L.  R.  A.  174,  523,  76  Am.  Dec.  228. 

88  Am.  St.  979.  Especially  is  this  true  "^  Stephens    v.     Monongahela    Nat. 

;  where  a  special   deposit  is   made  to  Bank,  88  Pa.   St.   157,   32  Am.   Rep. 

'provide  for  the  particular  check.  See  438. 

jSaylor  v.   Bushong,   100   Pa.   St.  23,  "=Barnett  v.  Juday,  38  Ind.  86;  La- 

45  Am    Rep.  353.  fourche  Transp.  Co.  v.  Pugh,  52  La. 

:    ™Neg.  Inst.  Law,  §  110.  Ann.  1517,  27  So.  958;  Bacon  v.  Bick- 

[    "Bell  V.  Ottawa  Trust  &c.  Co.,  28  nell,   17  Wis.   523. 

Ont.   519;   Smith   v.   Mead,   3   Conn.  "Farmers'   Exch.   Bank  v.   Morse, 

253,   8  Am.   Dec.    183.  129  Cal.  239,  61  Pac.  1088;  Kaestner 

■"  McMann  v.  Walker,  31  Colo.  261,  v.  Chicago  First  Nat.  Bank,   170  111. 

72  Pac.   1055;  Wolke  v.  Kuhne,   109  322,  48  N.  E.  998;  Sully  v.  Campbell, 

Ind.  313,    10  N.   E.    116;   Griener  v.  99  Tenn.  434,  42  S.  W.  15,  43  L.  R. 

Ulery,  20  Iowa  266;  Jones  v.  Home  A.   161. 

Furnishing  Co.,  9  App.  Div.  (N.  Y.)  "Harrow  v.  Dungan,  6  Dana  (Ky.) 

103,  75  N    Y.  St.  532,  41  N.  Y.  S.  341;  Peaks  v.  Dexter,  82  Maine  85, 

19  Atl.  100. 


§    3394  BILLS    AND    NOTES.  6l2 

the  expression  indicates  an  intention  to  make  it  a  joint  and  sev- 
eral note.^'^ 

§  3394.  Contract  of  guarantor. — A  guarantor  of  a  negotia- 
ble instrument  is  one  who  engages  that  the  instrument  shall  be 
paid.  His  liability  is  distinguished  from  that  of  a  surety  and  an 
indorser  in  that  he  is  liable  on  reasonable  demand  and  notice  of 
default  while  an  indorser  is  liable  in  such  case  only  on  formal 
demand  and  notice  of  dishonor,  and  a  surety  makes  himself  liable 
absolutely  upon  default  of  the  principal."'  The  contract  of  the 
guarantor  is  his  own  separate  contract,  and  is  in  the  nature  of  a 
warranty  by  him  that  the  thing  guaranteed  to  be  done  by  the  prin- 
cipal shall  be  done."*  When  expressed,  the  contract  of  guaranty 
may  be  made  by  the  addition  of  appropriate  words  to  the  signa- 
ture of  the  maker,  acceptor  or  indorser,  or  it  may  be  by  an  inde- 
pendent writing  on  the  face  or  back  of  the  instrument,  and  in 
either  case  such  contract  of  guaranty  does  not  destroy  the  nego- 
tiability of  the  original  instrument.""  If  a  person  other  than 
maker,  drawer  or  acceptor  places  his  signature  upon  an  instru- 
ment he  must  indicate  by  appropriate  words  the  capacity  in  which 
he  wishes  to  become  liable,  otherwise  he  is  generally  deemed  to  be 
an  indorser.  The  addition  of  the  word  "surety"  or  words  of  simi- 
lar purport  to  the  signature  of  a  third  party  has  been  held  to  make 
him  a  guarantor.^  Also  such  words  as  "holden,"  "good,"  and 
"indorse"  indorsed  by  a  third  party  on  the  instrument  may  con- 
stitute a  guaranty.^  A  contract  of  guaranty  may  be  implied  from 
the  naked  signature  of  a  third  party.  Thus  it  has  been  held  that 
where  a  person  adds  his  name  to  a  note  after  its  delivery  as  an 
additional  maker,  without  words  to  express  the  liability  he  as- 
sumes, he  is  a  guarantor."    A  blank  indorsement  at  the  inception 

»°Dow  Law  Bank  v.  Godfrey,   126  730;  Andrews  v.  Hart,   17  Wis.  297. 

Mich    521,   85    N.    W.    1075,   86   Am.  "Beardsley  v.  Hawes,  71  Conn.  39, 

St    559  •   First  Nat.  Bank  v.  Fowler,  40  Atl.  1043 ;  Rice  v.  Cook,  71  Mame 

36  Ohio  St.  524,  38  Am.  Rep.  610.  559;   Baker  v.   Kelley,   41  Miss.  696, 

"As  to  contracts  of  guaranty  and  93  Am.  Dec.  274. 

suretyship   generally  see   title,   Guar-  ''Bunker  v.  Ireland,  81  Maine  519, 

anty  and   Suretyship,  vol.   V.  17    Atl.    706;    Tatura    v.    Bonner,    27 

"'La   Rose    et    al.    v.    Logansport  Miss.     760;    Greer   v.     Featherstone 

Bank,    102    Ind.    332,    1    N.    E.    805;  (Tex.),  68   S.   W.   48 

Reigart   v.    White,    52    Pa.    St.    438;  'Campbell  v.   De   Clerque,   135   111. 

Harris  v.  Newell,  42  Wis.  687.  App.   441;    Freeh   v.   Yawger,  47   N. 

"'Upham   V.    Prince,    12   Mass.    14;  J.  L.  157,  54  Am.  Rep.  123. 
Lockner    v.    Holland,    81    N.    Y.    S. 
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of  the  instrument  or  after  its  delivery  by  a  third  person  is  the 
most  usual  form  of  an  implied  guaranty.*  The  Statute  of  Frauds 
requires  that  a  contract  of  guaranty  be  in  writing  and  signed  by 
the  party  to  be  bound  or  by  his  lawful  agent.  This  requirement 
has  been  construed  to  require  an  express  statement  of  the  consid- 
eration for  the  guaranty.^  If  the  statute  only  requires  the  prom- 
ise to  be  in  writing  it  would  seem  that  the  consideration  need  not 
be  in  writing.^ 

§  3395.  Contract  of  surety. — The  contract  of  the  surety  is 
to  pay  a  debt  which  becomes  his  own  when  the  principal  fails  to 
pay.  In  general  he  is  a  debtor  from  the  beginning  and  must  see 
that  the  debt  is  paid,  and  his  liability  as  a  party  to  the  paper  cor- 
responds to  that  of  his  principal  toward  holders  of  the  paper.'' 
By  his  contract  the  surety  impliedly  admits  his  principal's  capac- 
ity,' also  the  genuineness  of  all  prior  signatures."  The  fact  that 
the  signer  of  a  bill  or  note  adds  the  word  "surety"  or  "security" 
to  his  signature  does  not  diminish  his  liability  to  the  holder;^" 
but  if  a  person  signs  an  instrument  as  an  accommodation  for 
another  and  writes  the  word  "surety"  after  his  signature,  it  has 
been  held  that  he  must  be  treated  as  such  by  all  subsequent 
holders.^^ 

§  3396.    Contract  of  irregular  or  anomalous  indorser. — An 

irregular  or  anomalous  indorser  is  a  person,  not  a  party  to  the 
instrument,  who  places  his  name  on  the  back  of  a  note  at  its  in- 
ception, for  the  purpose  usually  of  adding  to  the  credit  of  the 

'Withers  v.  Berry,  25   Kans.  373;  ° Davis   v.    Statts,   43   Ind.   103,    13 

Scott  V.  Calkin,  139  Mass.  529,  2  N.  Am.  Rep.  382;  Taylor  v.  Dansby,  42 

E.  675;  Peterson  v.  Russell,  62  Minn.  Mich.  82,  3  N.  W.  267;  Lee  v.  Yan- 

220,  64  N.  W.  555,  29  L.  R.  A.  612,  dell,  69  Tex.  34,  6  S.  W.  665. 

54  Am.  Rep.  634 ;  Howard  v.  Jones,  °  Chase  v.  Hathorn,  61  Maine  505 ; 

13  Mo.  App.  596;  Good  v.  Martin,  95  Weare  v.  Sawyer,  44  N.  H.  198. 

U.  S.  90,  24  L.  ed.  341.  "  Southern  California  Nat.  Bank  v. 

"Brewster  v.  Silence,  8  N.  Y.  207,  Wyatt,    87    Cal.    616,    25    Pac.    918; 

Seld.   Notes  93;   Parry  v.   Spikes,  49  Goodson  v.  Cooley,  19  Ga.  599;  Laub 

Wis.  384,  5  N.  W.  794,  35  Am.  Rep.  v.  Paine,  46  Iowa,  550,  26  Am.  Rep. 

782.  163;    Rice   v.    Cook,    71    Maine   559; 

"Violett  V.   Patton,  S   Cranch    (U.  Craddock  v.  Armor,  10  Watts   (Pa.) 

S.)  142,  3  L.  ed.  61.  258. 

'Fritts    V.     Kirchdorfer,    136    Ky.  "Hunt  v.  Adams,  5   Mass.  358,  4 

643,  124  S.  W.  881 ;  Tandy  v.  Elmore-  Am.  Dec.   68 ;   Robinson  v.   Lyle,   10 

Cooper  &c.  Commission  Co.,  113  Mo.  Barb.    (N.  Y.)    512;   Sayles  v.  Sims, 

App.  409,  87  S.  W.  614;   Suydam  v.  Ti  N.  Y.  551. 
Westfall,    2    Denio     (N.    Y.)     205; 
Vaughn  v.  Rugg,  52  Vt.  235. 
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maker  with  the  payee  or  purchaser.  Different  jurisdictions  have 
apphed  different  rules  as  to  the  habihty  of  such  an  indorser.  The 
Negotiable  Instruments  Law  provides:  "Where  a  person,  not 
otherwise  a  party  to  an  instrument,  places  thereon  his  signature 
in  blank  before  delivery,  he  is  liable  as  indorser  in  accordance 
with  the  following  rules:  (i)  If  the  instrument  is  payable  to 
the  order  of  a  third  person,  he  is  liable  to  the  payee  and  to  all 
subsequent  parties.  (2)  If  the  instrument  is  payable  to  the  order 
of  the  maker  or  drawer,  or  is  payable  to  bearer,  he  is  liable  to  all 
parties  subsequent  to  the  maker  or  drawer.  (3)  If  he  signs  for 
the  accommodation  of  the  payee  he  is  liable  to  all  parties  subse- 
quent to  the  payee."^^  In  form  the  signature  is  a  blank  indorse- 
ment and  would  appear  to  create  the  liability  of  an  indorser,  but 
the  signature  has  been  variously  held  to  be  that  of  an  indorser, 
maker,  surety,  or  guarantor.  It  would  be  difficult  to  deduce  any 
general  rule  from  the  decisions  that  would  cover  all  cases  in 
which  imperfect  indorsements  may  be  made,  but,  in  the  absence 
of  the  Negotiable  Instruments  Law  it  may  be  stated,  that  a  per- 
son who  places  his  name  on  the  back  of  a  bill  or  note,  transfer- 
able by  delivery,  or  payable  to  bearer,  is  deemed  to  be  an  in- 
dorser,^^  but  just  what  his  liability  is  and  to  what  extent  parol 
evidence  is  admissible,  if  at  all,  are  questions  upon  which  there 
is  much  conflict.^'^  The  Supreme  Court  of  the  United  States 
holds  the  irregular  indorser  an  original  promisor,  a  guarantor  or 
an  indorser  according  to  the  nature  of  the  transaction  and  the  un- 
derstanding of  the  parties.^*  It  has  been  held  in  some  jurisdictions 
that  a  person  placing  his  name  on  the  back  of  a  note  before  de- 
livery and  before  indorsement  by  the  payee  is  liable  as  a  joint 
maker.^'^    Other  courts  have  held  him  liable  as  second  indorser,^'' 

"Neg.  Inst.  Law,  §  114.     See  also,  "Good  v.  Martin,  95  U.  S.  90,  24 

for  decisions  under  this  act,  14  L.  R.  L.  ed.  341. 

A.    (N.  S.)    842n.  '' Childs  v.  Wyman,  44  Maine  433, 

"Phelps  V.   Vischer,   SO  N.   Y.  69,  441,  69  Am.   Dec.    Ill;   Union  Bank 

10   Am     Rep.   433;    Gilbert   v.    Fink-  v.    Willis,   8   Mete.    (Mass.)    504,   41 

beiner,   68   Pa.    St.   243,   8  Am.    Rep.  Am,     Dec.    541;     Citizens'     Bank    v. 

176;    Blakeslee    v.    Hewitt,    16   Wis.  Piatt,   135   Mich.  267,  97  N.  W.  694. 

341,  44  N.  W.  1105.  "Phelps  v.   Vischer,   SO   N.  Y    69, 

"a  See  notes  in  14  L.  R.  A.  (N.  S.)  10   Am.    Rep.   433;    Eilbert   v.    Fink- 

842;  and  in  19  L,  R.  A.  (N.  S.)  136;  beiner,  68   Pa.   St.  243,  8  Am.   Rep. 

ElHott  Ev.,  §§  616,  1830.  176. 
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and  others  have  held  him  Hable  as  guarantor.^''  If  the  indorse- 
ment is  made  after  the  delivery  of  the  note  it  has  been  held  a  con- 
tract of  guaranty.^^  One  who  unconditionally  indorses  a  note, 
check,  or  draft  for  the  purpose  of  identifying  the  payee  so  as  to 
enable  him  to  obtain  money  has  been  held  to  assume  full  liability 
of  a  second  indorser.^* 

§  3397.  Capacity  of  parties  to  contract. — In  general  all 
persons  who  are  capable  of  making  valid  and  binding  contracts 
are  deemed  capable  of  becoming  parties  to  negotiable  bills  and 
notes.""  The  various  forms  of  legal  disability,  as  infancy,  insan- 
ity, coverture  and  alien  enmity  will  be  touched  in  this  article  only 
so  far  as  they  relate  in  a  peculiar  manner  to  commercial  paper. 
Paper  executed  by  persons  who  are  under  any  of  the  above- 
mentioned  disabilities  is  either  void  or  voidable.  The  bill 
or  note  of  a  lunatic,  imbecile,  idiot,  or  other  person  non  compos 
mentis  is  not  binding  on  such  person  during  the  period  of  incom- 
petency.^^ But  where  one  acts  in  good  faith  and  takes  no  undue 
advantage  in  dealing  with  a  person  so  afflicted  the  better  opinion 
holds  that  he  may  be  protected  f^  though  if  the  insanity  of  a  party 
to  a  contract  is  known,  the  contract  is  absolutely  void.^^  While  the 
decisions  are  somewhat  at  variance  as  to  whether  a  negotiable 
instrument  made,  accepted  or  indorsed  by  an  infant  is  void  or 
voidable,  the  better  opinion  seems  to  hold  that  such  a  contract 
is  voidable  and  may  be  ratified  by  the  minor  after  reaching 

"  Ranson    v.    Sherwood,   26    Conn.  Burke  v.  Allen,  29  N.  H.  106,  61  Am. 

437;   Webster  v.    Cobb,    17   111.   459;  Dec.  642. 

Knight  V.  Dunsmore,  12  Iowa  35.  "'  Hosier  v.  Beard,  54  Ohio  St.  398, 

"  State  V.  Allen,  124  Mo.  App.  465 ;  43  N.   E.   1040,  35  L.  R.  A.   161,  56 

Bender   v.    Bahr   Trucking    Co.,    129  Am.  St.  720;  Memphis  Nat.  Bank  v. 

N.  Y.   S.   737.  Sneed,  97  Tenn.   120,  36  S.  W.  716, 

"  Stack  V.  Beach,  74  Ind.  571,  39  34  L.  R.  A.  274,  56  Am.  St.  788.  Con- 
Am.  Rep.  113;  Cockran  v.  Atchison,  tra,  American  Trust  &  Banking  Co. 
27    Kans     728.    Contra,    Commercial  v.  Boone,  102  Ga.  202,  29  S.  E.  182, 
Press  V.  Crescent  City  Nat.  Bank,  26  40  L.  R  A.  250,  66  Am.  St.  167. 
La    Ann.   744.  '''American   Trust   &  Banking  Co. 

""Hodges  V.  Steward,  12  Mod.  36;  v.  Boone,  102  Ga.  202,  29  S.  E.  182, 

Sarsfield  v.  Witherly,  2  Vent.  292.  40   L.    R.    A.   250,   66   Am.    St.    167 ; 

"^Hale  V.  Browne,  11  Ala.  87;  Mil-  Coleman  v.  Farrar,  112  Mo.  54,  20  S. 

ligan  V.  Pollard,  112  Ala.  465,  20  So.  W.  441;  Hughes  v.  Jones,  116  N.  Y. 

620;  American  Trust  &  Banking  Co.  67,  22  N.  E.  446,  5  L.  R.  A.  637,  15 

V    Boone,  102  Ga.  202,  29  S.  E.  182,  Am.     St.   386.    But    see    Kimball    v. 

40   L.    R.   A.   250,   66  Am.    St.    167 ;  Bumgardner,  9  Ohio  Cir.  Div.  409,  16 

Ellars  V.  Mossbarger,  9  111.  App.  122 ;  Ohio  Cir.  Ct.  587. 
Musselman   v.    Cravens,    47    Ind.    1; 
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his  majority."  It  is  held,  however,  that  such  infant  before  reach- 
ing his  majority  and  ratifying  the  instrument  cannot  bind  him- 
self absolutely  as  drawer,  indorser,  acceptor  or  maker  of  a  nego- 
tiable instrument."  A  bill  or  note  given  by  an  infant  or  insane 
person  is  voidable  and  if  repudiated  an  action  will  lie  against  such 
infant  or  insane  person  for  the  value  of  the  necessaries  fur- 
nished."'' An  infant  or  person  of  unsound  mind  may  be  payee  of 
a  bill,  note  or  check  and  may  in  a  proper  case  compel  payment  or 
a  return  of  the  consideration.  As  payees  such  persons  may  in- 
dorse the  paper  and  the  indorsee  may  recover  of  the  maker  or 
acceptor."  If  a  person  becomes  intoxicated  to  the  extent  that  he 
is  deprived  of  his  understanding  and  reason,  and  while  in  such 
condition  signs  a  bill  or  note,  either  as  maker,  drawer,  indorser  or 
acceptor,  the  instrument  as  to  such  person  is  voidable."^  At  com- 
mon law  a  negotiable  instrument  or  an  indorsement  made  by  a 
married  woman  was  void.^"  Modern  statutes,  however,  have  en- 
larged the  capacity  of  married  women  as  to  the  making  of  con- 
tracts, especially  with  reference  to  or  for  the  benefit  of  her  sepa- 
rate estate.^" 

§  3398.  Delivery  of  instrument. — By  the  Negotiable  In- 
struments Law  "  'delivery'  means  transfer  of  possession,  actual 
or  constructive,  from  one  person  to  another."^^  This  transfer 
of  possession  is  necessary  to  the  completion  of  the  contract  not 
only  in  its  original  form  but  also  as  to  its  indorsement  or  accept- 
ance.^"   It  is  not  necessary  that  there  should  be  a  manual  passing 

"-"  Whitney  v.  Dutch,   14  Mass.  457,  Coy,  69  Pa.  St.  204,  8  Am.  Rep.  246. 

7  Am.  Dec.  229;   Heady  v.  Boden,  4  See  note  107  Am.  St.  545. 

Ind.  App.  475,  30  N.  E.  1119;  Minock  '"Conner  v.  Martin,  1  Strange  516; 

V.  Shortridge,  21  Mich.  304.  Barlow  v.  Bishop,  1  East  432 ;  Lackey 

=°  Fetrow  v.  Wiseman,  40  Ind.  148.  v.  Boruff,  152  Ind.  371,  S3  N.  E.  412. 

=°  Hosier  v.  Beard,  54  Ohio  St.  398,  "°  Goad    v.    Moulton,    67    Cal.    536, 

43  N.  E.  1040,  56  Am.  St.  720,  35  L.  8  Pac.  63;  Rodemeyer  v,  Rodman,  5 

R.  A.  161 ;  Askey  V.  Williams,  74  Tex.  Iowa   426;    Barrow   v.    Mittenberger, 

294,   11   S.  W.   1101,  5  L.  R.  A.   176.  21  La.  Ann.  396;  McVey  v.  Cantrell, 

Contra,  see   MilHgan  v.   Pollard,   112  70   N.  Y.   295,  26  Am.   Rep.  605.   In 

Ala.  465,  20  So.  620.  order  to  determine  the  status  of  mar- 

^'Frazier  v.    Massey,   14  Ind.   382;  ried  women  reference  must  be  made 

Hardy  v.  Waters,  38  Maine  450 ;  Car-  to  the  statutes  of  the  several  states, 

rier  v.   Sears,  4   Allen    (Mass.)    336,  "  Neg.    Inst.    Law,    §   2. 

81   Am.   Dec.   707.  ==  Walker  v.   Ocean   Bank,   19   Ind. 

=' Miller    V,    Finley,    26    Mich.    249,  247;    Hunter   v.    Bank,    172    Ind.   62, 

12  Am.  Rep.  306 ;  State  Bank  v.  Mc-  87  N.  E.  734 ;  Stouffer  v.  Curtis,  198 
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of  the  instrument  itself.^^  Delivery  may  be  made  by  mail,'*  or  the 
instrument  may  be  delivered  to  the  payee  in  a  sealed  envelope/' 
It  may  be  a  constructive  delivery  by  order  or  agreement  while  the 
instrument  is  in  possession  of  one  not  a  party  to  it.'"  The  follow- 
ing provisions  relating  to  delivery  are  found  in  the  Negotiable  In- 
struments Law:  "Where  an  incomplete  instrument  has  not  been 
delivered  it  will  not,  if  completed  and  negotiated,  without  author- 
ity, be  a  valid  contract  in  the  hands  of  any  holder,  as  against  any 
person  whose  signature  was  placed  thereon  before  delivery.""^ 
"Every  contract  on  a  negotiable  instrument  is  incomplete  and 
revocable  until  delivery  of  the  instrument  for  the  purpose  of  giv- 
ing effect  thereto.  As  between  immediate  parties,  and  as  regards 
a  remote  party  other  than  a  holder  in  due  course,  the  delivery,  in 
order  to  be  effectual,  must  be  made  either  by  or  under  the  author- 
ity of  the  party  making,  drawing,  accepting  or  indorsing,  as  the 
case  may  be ;  and  in  such  case  the  delivery  may  be  shown  to  have 
been  conditional,  or  for  a  special  purpose  only,  and  not  for  the 
purpose  of  transferring  the  property  in  the  instrument.  But 
where  the  instrument  is  in  the  hands  of  a  holder  in  due  course, 
a  valid  delivery  thereof  by  all  parties  prior  to  him  so  as  to  make 
them  liable  to  him  is  conclusively  presumed.  And  where  the 
instrument  is  no  longer  in  possession  of  a  party  whose  signature 
appears  thereon,  a  valid  and  intentional  delivery  by  him  is  pre- 
sumed until  the  contrary  is  proved.'"* 

§  3399.  Consideration,  necessity '  for. — Like  other  con- 
tracts, as  between  the  immediate  parties  to  a  negotiable  contract, 
an  actual,  valid  consideration  cannot  be  dispensed  with.'"    This  is 

Mass.   560,   85    N.    E.    180;    Stein   v.  '=  Shaw   v.   Camp,    160   III.   425,   43 

Passmore,   25   Minn.   256;   Morris  v.  N.  E.  608.    But  it  is  not  sufficient  to 

Butler,  138  Mo.  App.  378,  122  S.  W.  leave    it    in    a    sealed    envelope    ad- 

211;  Russell  v.   Close,  83  Nebr.  232,  dressed  to  the  payee  on  the  desk  of 

119  N.  W.  515.  the  payee's  clerk.  Kinne  v.  Ford,  52 

■"National    Bank    of    Oshkosh    v.  Barb.    (N.   Y.)    194,   aflfd.   43   N.   Y. 

Munger,  95  Fed.  87,  36  C.  C.  A.  659;  587. 

Rowan  v.  Chenoweth,  49  W.  Va.  287,  ="  Grim   v.   Warner,   45    Iowa    106 ; 

38  S.  E.  544,  87  Am.  St.  796.  Fisher      v.      Bradford,      7      Greenl. 

^ Watt-Harley-Holmes      Hardware  (Maine)   28. 

Co.  V.  Day,  1  Ga.  App.  646,  57  S.  E.  "  Neg.  Inst.  Law,  §  34. 

1033 ;    Buehler   v.   Gait,   35   111.   Apo.  "  Neg.  Inst.  Law,  §  35. 

225;   Canterbury  v.   Sparta  Bank,  91  '"  Catlin    v.    Home,    34    Ark.    169; 

Wis.  53,  64  N.  W.  311,  30  L.  R,  A.  Roberts  v.  Million,  17  Ky.  L.  599, 
845,  51  Am.  St.  870. 
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true  alike  as  to  maker,  drawer,  guarantor,  surety,  acceptor  and 
indorser.  Even  an  agreement  for  extension  of  time  for  payment 
must  be  based  on  a  valuable  consideration.""  The  Negotiable  In- 
struments Law  provides  that  "Every  negotiable  instrument  is 
deemed  prima  facie  to  have  been  issued  for  a  valuable  considera- 
ition ;  and  every  person  whose  signature  appears  thereon  to  have 
become  a  party  thereto  for  value."''^  Herein  lies  one  controlling 
distinction  between  contracts  of  the  law  merchant  and  contracts 
of  the  common  law.  It  is  presumed  that  negotiable  instruments 
were  given  for  a  valid  consideration  and  the  burden  is  upon  the 
party  alleging  no  consideration  to  prove  his  allegation."^  But 
it  has  been  held  that  if  the  instrument  does  not  possess  the  qual- 
ity of  negotiability,  it  does  not,  per  se,  import  a  consideration.*' 
Other  cases,  however,  seem  to  hold  that  a  nonnegotiable  instru- 
ment also  imports  a  consideration."*  The  consideration  between 
the  immediate  parties  at  the  inception  of  the  contract  may  serve 
for  several  subsequent  undertakings,  and  a  consideration  moving 
to  or  from  one  party  may  support  the  obligation  of  another  party. 
For  instance,  a  valid  consideration  received  by  the  drawer  of  a 
bill  from  the  payee  is  sufficient  to  support  the  liability  of  the 
acceptor  to  the  payee  or  a  subsequent  holder.*'  Likewise,  the 
consideration  from  the  payee  to  the  maker  of  a  note  may  suffice 
for  a  contemporaneous  contract  of  guaranty  or  suretyship,*"  for 
an  indorsement  for  the  accommodation  of  the  maker,*^  or  for 

32  S.  W.  220;  Hildeburn  v.  Curran,  So.  387;   Credit  Co.  v.  Howe  Mach. 

65  Pa.   St.  59.  Co.,  54  Conn.  357,  8  Atl.  472,  1  Am. 

"Hazard   v.   White,   26   Ark.    155;  St.     123;     Olds     Wagon     Works    v. 

Davis  V.  Stout,  126  Ind.  12,  25  N.  E.  Coombs,  124  Ind.  62,  24  N.  E.  589; 

862,  22  Am.  St.  565 ;  Howe  v.  Klein,  Arpin    v.    Owens,    140    Mass.    144,    3 

89  Maine  376,  36  Atl.  620 ;  Rumberger  N.    E.   25;    Heuertematte   v.   Morris, 

V.  Golden,  99  Pa.  St.  34.  101  N.  Y.  63,  4  N.  E.  1,  54  Am.  Rep. 

•^Neg.  Inst,  Law,  §  SO.  657. 

"Rood  V.  Jones,  1  Doug.   (Mich.)  "Dillman   v.    Nadelhoffer,    160   III. 

188 ;    Union    Trust    Co.    v.    Morgans,  121,  43  N.  E.  378 ;  Brewster  v.  Baker, 

140  Mich.  134,  103  N.  W.  568;  Dur-  97  Ind.  260;  Osborne  v.  Gullikson,  64 

land   V.    Durland,    153   N.    Y.   67,   47  Minn.  218,  66  N.   W.  965;   Ewan  v. 

N.  E.  42;  ante  vol.  I,  §  199.  Brooks-Waterfield    Co.,    55   Ohio    St. 

"Bristol   V.   Warner,    19   Conn.   7;  596,  60  Am.  St.  719;  DeWolf  v.  Ra- 

Sidle  V.  Anderson,  45  Pa.  St.  464.  band,    1   Pet.    (U.    S.)   476,  7  L.   ed. 

"Caples   V.   Branham,  20   Mo.  244,  227. 

64    Am.     Dec.    183 ;     Carnwright    v.  "  Kracht's  Admr.  v.  Obst,  14  Bush 

Gray,  127  N.  Y   92,  27  N.  E.  835,  12  (Ky.)    34;   Palmer  v.   Field,  76  Hun 

L.  R.  A.  845,  24  Am.  St.  424;  Arnold  (N.   Y.)    229,   59  N.   Y.   St.   123,   27 

V.  Sprague,  34  Vt.  402.  N.  Y.   S.  736. 

"Hunt  V.  Johnson,  96  Ala.  130,  11 


6l9  THE   CONTRACT.  §   3400 

the  contract  of  a  co-maker.**  The  original  consideration,  as  such, 
is  not  sufficient,  however,  to  support  the  contract  of  an  indorser, 
guarantor,  surety  or  co-maker  if  such  contract  is  made  after  the 
delivery  of  the  instrument.*" 

§  3400.  Sufficiency  of  consideration. — It  is  not  necessary 
that  the  consideration  should  be  adequate  in  value  to  the  obliga- 
tion incurred,  either  for  the  original  instrument  or  for  its  trans- 
fer, in  order  that  the  parties  may  be  bound.""  But  it  is  essential 
that  the  consideration  be  a  valuable  one.°^  Where  a  money  con- 
sideration is  given  for  an  original  promise  to  pay  money  it  has 
been  said  that  the  consideration  must  be  commensurate  with  the 
promise."^  Where  the  consideration  of  a  bill  or  note  is  the  pur- 
chase of  real  or  personal  property  the  value  of  which  is  inade- 
quate for  the  amount  of  the  note,  that  fact  alone  will  not  avail  as 
a  defense  in  a  suit  on  the  note  f^  but  a  defect  in  the  title  of  the 
property  or  in  the  mode  of  transfer  may  be  set  up  to  show  failure 
or  partial  failure  of  consideration."*  It  is  held  generally  that  a 
note  given  for  a  worthless  patent  right,  either  because  it  is  useless 
or  because  the  patent  is  void,  is  without  consideration  and  there- 
fore unenforcible.""  But  it  is  held  that  a  valid  patent  for  a  worth- 
less invention  may  be  a  sufficient  consideration  for  a  bill  or  note.°° 

*'  Vandeventer    v.    Davis,    92    Ark.  N.  Y.  303 ;  Cowee  v.  Cornell,  75  N.  Y. 

604,    123    S.    W.    766;    Westphal    v.  91,    31   Am.    Rep.   428;    Yarwood   v. 

Nevills,  92   Cal.   545,  28   Pac.  678.  Trusts  &  Guaranty  Co.,  94  App.  Div. 

"Joslyn    V.    Collinson,    26   111.   61;  (N.  Y.)  47,  87  N.  Y.  S.  947. 

Sawyer   v.    Fernald,    59   Maine   500;  "Holt  v.  Robinson,  21  Ala.  106,  56 

Good  V.  Martin,  95  U.  S.  90,  24  L.  ed.  Am.  Dec.  240;  Holley  v.  Adams,  16 

341.     If  by  the  statute  of  frauds  a  Vt.  206,  42  Am.  Dec.  508. 

promise  to   answer   for  the   debt_  of  "^  Sawyer  v.  McLouth,  46  Barb.  (N. 

another  must  recite  the  consideration,  Y.)   350. 

this  is  necessary  to  an  accomraoda-  "^  Barnum  v.  Barnum,  8  Conn.  469, 

tion      indorsement      after      delivery  21  Am.  Dec.  689 ;  Perley  v.  Balch,  23 

(Hood   V.   Robbins,   98   Ala.   484,    13  Pick.    (Mass.)   283,  34  Am.  Dec.  56; 

So.   574),   and   to   a   guaranty    (Hall  Johnson    v.    Titus,    2    Hill    (N.    Y.) 

V.    Farmer,    5    Denio    (N.    Y.)    484,  606. 

afifd.  2  N.  Y.  553).   In  Jones  v.  Ritter,  "Stark  v.  Henderson,  30  Ala.  438; 

32  Tex.  717,  it  was  held  that  a  per-  Kinzie  v.  Chicago,  3  111.  187,  33  Am. 

son    who    signs    a    promissory    note  Dec.  443;  Slater  v.  Foster,  62  Minn. 

some  months  after  its  execution  must  150,  64  N.  W.  160 ;  Frisbee  v.  Hoff- 

be  considered  a  guarantor,  and  that  nagle,  11  Johns.  (N.  Y.)  50;  Earnest 

without    a    consideration    moving    to  v.  Moline  Plow  Co.,  8  Tex.  Civ.  App. 

him  his  signature  is  void.  159,  27  S.  W.  734. 

"Boggs    V     Wann,    58    Fed.    681;  °'Tilson  v.  Catling,  60  Ark.  114,  29 

Austell  V.  Rice,  5  Ga.  472;  Roark  v.  S.    W.    35;    Rowe   v.    Blanchard,    18 

Turner,   29  Ga.   455;   Mass  v.   Chat-  Wis.  441,  86  Am.  Dec.  783. 

field,  24  Hun    (N.   Y.)   656,   afifd.  90  '^Hildreth  v.   Turner,   17   111.   184; 
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§3401.  Valuable  consideration.— The  Negotiable  Instru- 
ments Law  provides:  "Value  is  any  consideration  sufficient  to 
support  a  simple  contract.  An  antecedent  or  pre-existing  debt 
constitutes  value ;  and  is  deemed  such  whether  the  instrument  is 
payable  on  demand  or  at  a  future  time.""  Valuable  considera- 
tion may,  "in  general  terms,  be  said  to  consist  either  in  some  right, 
interest,  profit  or  benefit,  accruing  to  the  party  who  makes  the 
contract,  or  some  forbearance,  detriment,  loss,  responsibility, 
or  act,  or  labor,  or  service,  on  the  other  side.  And,  if  either  of 
these  exists,  it  will  furnish  a  sufficient  valuable  consideration  to 
sustain  the  making  or  indorsing  of  a  promissory  note  in  favor 
of  the  payee,  or  other  holder."^^  The  first  element  of  a  considera- 
tion is  that  it  must  have  value.  We  find  that  the  courts  have  held 
that  a  valuable  consideration  may  consist  of  money  advanced  or 
loaned  at  the  time;^''  the  forbearance  of  a  debt  of  a  third  per- 
son f  the  compromise  of  a  disputed  liability  f^  a  debt  barred  by 
the  statute  of  limitations ;°-  or  a  cross  acceptance."^  Also  an  ad- 
vance or  loan  of  money  to  a  third  person  at  the  request  of  the 
maker  is  held  a  valuable  consideration  for  a  note."*  The  sur- 
render of  the  bill  or  note  of  the  maker  evidencing  an  existing 
indebtedness  is  a  valuable  consideration  for  a  new  bill  or  note,"^ 
or  for  the  transfer  of  another  obligation.""  The  consideration 
is  equally  good  where  the  liability  of  the  maker  on  the  paper  sur- 
rendered was  in  a  different  capacity."^    A  note  given  by  one  per- 

Howe  V.  Richards,  102  Mass.  64,  note.  363;  Bonesteel  v.  Bonesteel,  30  Wis. 

"Neg.    Inst   Law,    §    51.  516. 

■*  Story     on     Promissory      Notes,  "^  Billingsley  v.   Benefield,   87   Ark. 

§  186.  128,  112  S.  W.  188;  Hobson  v.  Has- 

"'  Placer  County  Bank  v.  Freeman,  sett,  76  Cal.  203,  18  Pac.  320,  9  Am. 

126  Cal.  90,  58   Pac.  388;   Barton  v.  St.  193;  Root  v.  Trust  Co.,  82  Conn. 

Farmers'  &c.  Nat.  Bank,  122  111.  352,  600,  74  Atl.  950;  Joseph  \\'o\i  Co.  v. 

13  N.  E.  503.  Bank  of  Commerce,  107  111.  App.  58; 

°°  Harris  v.  Harris,   180  111.   157,  54  Nashua    Sav.    Bank    v.    Sayles,     184 

N.   E.    180;     Thompson   v.    Gray,   63  :\rass.  520,  69  N.  E.  309,  100  Am.  St. 

Maine  228,  376.  573;   Siemans  &  Halske  Electric  Co. 

'^  Jones     V.     Rittenhouse,     87     Ind.  v.  Ten  Broek,  97  Mo.  App.  173  ;  Brink 

348;  Feeter  v.  Weber,  78  N.  Y.  334.  v.    Stratton,    112  App.   Div.    (N.    Y.) 

""Way  V.  Sparry,  6  Cush.   (Mass.)  299,  98  N.  Y.  S.  421,  affd.  188  N.  Y. 

238,   52   Am.   Dec.   779;    Giddings   v.  620,  81   N.   E.   1160. 

Giddings'  Admr.,  51  Vt.  227,  31  Am.  ""Clary    v.    Surrency,    58    Ga.    83; 

Rep.  682.  Broom  v.  Harrah,  143  111.  App.  476. 

"'Backus   V.    Spaulding,   116   Mass.  ""Stanley  v.  McElrath,  86  Cal.  449, 

418.  25  Pac.  16,  26  Pac.  800,  10  L.  R.  A. 

"^  Frazier  v.  Park's  Admrs.,  56  Ala.  545 ;    Bole   v.    Thackaberry,    154    111. 
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son  for  the  debt  of  another  must  be  for  the  discharge  or  extin- 
guishment of  such  debt,  or  be  supported  by  other  new  considera- 
tion moving  from  such  other  or  from  a  third  person  to  the  maker, 
as  the  mere  debt  of  another  will  not  support  the  note  of  a  stranger 
to  the  debt.°^  Likewise  forbearance  to  a  debtor  is  a  valuable  con- 
sideration for  the  note  of  a  third  person  to  the  creditor.*" 

§  3402.  Accommodation  paper. — The  Negotiable  Instru- 
ments Law  provides :  "An  accommodation  party  is  one  who  has 
signed  the  instrument  as  maker,  drawer,  acceptor  or  indorser, 
without  receiving  value  therefor,  and  for  the  purpose  of  lending 
his  name  to  some  other  person.  Such  a  person  is  liable  on  the 
instrument  to  a  holder  for  value  notwithstanding  such  holder  at 
the  time  of  taking  the  instrument  knew  him  to  be  only  an 
accommodation  party."^"  An  accommodation  party  is  liable 
according  to  the  position  he  has  assumed  on  the  paper  and 
according  to  the  terms  of  the  contract.  He  may  assume 
the  position  as  maker  or  co-maker,  as  acceptor  or  indorser. 
The  accommodation  contract  stands  upon  its  legal  form.'^  The 
consideration  supporting  the  accommodation  contract  of  the  party 
is  the  benefit  moving  to  the  party  accommodated.'^  Accommoda- 
tion paper  has  no  validity  until  it  is  negotiated,  and  such  party 
may  withdraw  his  signature  as  accommodation  maker,  drawer, 

App.    598    (where    the    original   in-  Nat.  Bank  v.  Ripley,  SS  Wash.  615, 

dorser  is  the  maker  of   the  new  note).  104   Pac.   807. 

Original  surety  as  maker  of  renewal  "  Neg.  Inst.  Law,  §  55. 

note   (Pauly  v.  Murray,  110  Cal.  13,  "Banker's    Iowa     State    Bank    v. 

42    Pac    313)  ;    original    acceptor   of  Lathe  Co.,  121  Iowa  570,  90  N.  W. 

bill  as  maker  of  new  note    (Hodge  612,  97  N.  W.  70;  Brill  Co.  v.  Nor- 

V.    Richmond    First    Nat.    Bank,  22  ton   &c.    R.    Co.,    189   Mass.   431,    75 

Grat.  (Va.)  51).  N.  E.  1090,  2  L.  R.  A.  (N.  S.)  525; 

"^Dorsey  v.   Redwine,   1   Ga.   App.  Lamberson  v.   Love,    165   Mich.   460, 

626,  57  S.  E.   1073;   Saul  v.  Seating  130   N.   W.    1126;    Citizens'   Bank  v. 

&c.   Co.,   6   Ga.   App.   843,   65    S.   E.  Frederickson,   83   Nebr.   755,    120  N. 

1065;   Widger  v.   Baxter,   190   Mass.  W.   462;    Pollard  v.   Huff,   44  Nebr. 

130,  76  N.  E.  509,  3  L.  R.  A.  (N.  S.)  892,    63    N.    W.    58;    Vitkovitch    v. 

436;  West  Coast  Co.  v.  Bradley,  111  Kleinecke,  33  Tex.   Civ.  App.  20,  75 

Minn    343,    127   N.   W.   6;    Tyler  v.  S.  W.  544.    See  generally  the  note  in 

Jaeger,  47  Misc.    (N.  Y.)   84,  93  N.  37  L.  R.  A.  (N.  S.)  784-789,  and  note 

Y.  S.  558;  Gillett  v.  Ballou,  29  Vt.  296.  in  28  L.  R.  A.  (N.  S.)  1039-1045. 

'"  McGregor  v.  McKenzie,  30  Nova  "  Dunbar   v.    Smith,   66   Ala.    490 ; 

Scotia     214;     Beggs    v.    First     Nat.  Sigel-Campion    Live    Stock  &c.    Co. 

Bank  of   Areola,   134  111.  App.   403;  v.    Haston,    68    Kans.    749,    75    Pac. 

Atherton  v.  Marcy,  59  Iowa  650,   13  1028;   First  National  Bank  v.   Lang, 

N.   W.   759;    Meigs  v.   Bromley,   131  94  Minn.  261,   102  N.  W.  700-   State 

Mich.    408,   91    N.   W.   627;    Galena  Bank  of  Moore  v.  Forsyth,  41  Mont. 
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acceptor  or  indorser  before  such  negotiation."  The  rule  is  well 
established  that  a  promissory  note  given  by  the  maker,  in  ex- 
change for  a  note  given  by  the  payee,  is  for  a  valuable  considera- 
tion, and  not  an  accommodation  paper,  although  made  for  the 
mutual  accommodation  of  the  parties.'*  In  general,  one  partner 
cannot  bind  the  firm  by  an  accommodation  paper,'°  nor  can  a  cor- 
poration properly  execute  bills  or  notes  for  the  accommodation  of 
other  parties,'"  and  in  many  states  a  married  woman  cannot  exe- 
cute such  paper  for  the  benefit  of  her  husband.  The  accommoda- 
tion party  stands  in  the  same  relation  to  the  party  accommodated 
that  a  surety  does  to  his  principal.''  As  to  holders  of  the  paper 
his  liability  is  the  same  as  any  other  maker,  acceptor,  or  indorser, 
but  as  to  holders  with  notice  of  his  accommodation  character  he 
will  be  discharged  by  any  arrangement  with  the  principal  debtor 
in  the  same  manner  that  a  surety  would  be  discharged.'^ 

§  3403.  Love  and  affection. — A  consideration  founded  on 
love  and  affection  or  upon  gratitude  is  sometimes  termed  a  good 
consideration,  as  distinguished  from  a  valuable  consideration,  and 
is  not  a  sufficient  consideration  of  itself  to  support  the  obligation 
of  a  bill  or  note  as  between  the  immediate  parties  thereto,'"  nor 

249,   108   Pac.  914,  28  L.   R.  A.    (N.  Stock   &c.   Co.   v.   Haston,   68  Kans. 

S.)   'SOln;   Uvalde   Pav.   Co.  v.   Nat.  749,  75  Pac.  1028;  Morehead  v.  Citi- 

Trading  Co.,  135  App.  Div.  (N.  Y.)  zens'  Deposit  Bank,  130  Ky.  414,  113 

391,  120  N.  Y.  S.  11.  S.  W.  501,  23  L.  R.  A.  (N.  S.)  141n; 

"Second   Nat.   Bank  v.   Howe,   40  Wheeler  v.  Young,  143  Mass.  143,  9 

Minn.  390,  42  N.  W.  200,  12  Am.  St.  N.   E.  531 ;   Blanchard  v.   Blanchard, 

744;    Patterson    v.    Bank    of    British  201  N.  Y.  134,  94  N.  E.  630.   See  also, 

Columbia,  26  Ore.  509,  38  Pac.  817.  First  State  Bank  v.  Hare  (Tex.  Civ. 

"Farber  v.  Nat.  Forge  &  Iron  Co.,  App.)  152  S.  W.  501. 

140  Ind    54,  39  N.  E.  249;  Williams  ™Edmonston  v.  Ascough,  43  Colo. 

V     Banks,    11    Md.    198;    Backus    v.  55,  95   Pac.  313;   Ridmgs   v.   Hynds, 

Spaulding,   116  Mass.  418.  154  III.   App.  429;  Bank  of  Morgan 

"King    V.    Mecklenburg,    17    Colo.  City  v.  Herwig,  121  La.  513,  46  So. 

App.    312,    68    Pac.    984;    Rollins    v.  611;    Willoughby    v.    Ball,    18    Okla. 

Stevens,   31    Maine   454;    Heffron   v.  535,  90  Pac.  1017.  But  under  the  Ne- 

Hanaford,  40   Mich.  305.  gotiable  Instruments  Law  the  accom- 

™  Brill   Co.   V.    Norton   &c.   R.    Co.,  modation  maker  of  a  note  has  been 

189  Mass.   431,   75   N.    E.    1090,  2   L.  held     primarily     liable.      Cellers     v. 

R.    A.    (N.    S.)    525;    Oppenheim   v.  Meachem,  49  Ore.   186,  89  Pac.  426, 

Simon    Reigel   Cigar    Co.,   90   N.    Y.  10  L.  R.   A.    (N.   S.)    133.   See  also, 

S.    355 ;    Cook    v.    American    Tubing  Wolstenholme  v.  Smith,  34  Utah  300, 

&c.   Co.,  28  R.   I.  41,  65  Atl.  641,  9  97  Pac.  329. 

L.  R.  A.    (N.   S.)    193n.  "Rice  v.  Rice,  68  Ala.  216;  Tracy 

"Cochran    v.    Hume,    8    Mackey  v.  Alvord,  118  Cal.  654,  SO  Pac.  757; 

(D.  C.)  517;  First  Nat.  Bank  v.  An-  Shaw  v.  Camp,  160  111.  425,  43  N.  E. 

derson,  141  Fed.  926;  Lacy  V.  Lofton,  608;    Sullivan    v.    Sullivan,    122    Ky. 

26    Ind.    324;    Sigel-Campion    Live-  707,  29  Ky.  L.  239,  92  S.  W.  966,  7 
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is  it  a  sufficient  consideration  for  an  indorsement/"  Valuable 
services  rendered  out  of  kindness  and  without  expectation  of 
reward  are  not  a  sufficient  consideration  to  support  a  note.*^  An 
agreement  to  marry,  if  afterward  consummated,  is  a  sufficient 
consideration  for  a  note  made  by  the  intended  husband.^^  Notes 
given  by  way  of  subscription  to  an  educational,  benevolent  or 
charitable  object,  if  supported  by  similar  obligations  of  other  sub- 
scribers to  the  same  object  or  by  expenses  incurred  by  the  payee 
on  the  strength  of  such  subscription,  may  be  enforced  against  the 
maker.*'  A  mere  moral  obligation  is  not  a  sufficient  considera- 
tion to  support  a  promissory  note  between  the  immediate  parties 
to  such  obligation.** 

§  3404.  Consideration  for  extension. — A  contract  for  the 
extension  of  a  bill  or  note  or  for  forbearance  upon  it  must  be 
supported  by  a  valid  consideration.*^  It  has  been  held  that  a  sum 
of  money  paid  as  a  bonus,  even  after  maturity  of  the  debt,*°  or 
a  payment  made  on  account  of  another  debt  which  is  not  yet  due 
is  a  sufficient  consideration  for  an  extension  of  a  bill  or  note.*^ 
Also  a  part  payment  on  the  bill  before  maturity,**  or  a  payment 
of  interest  made  in  advance  has  been  held  sufficient. *°    Likewise, 

L.   R.  A.    (N.  S.)    1S6;   Maynard  v.  5  Barb.   (N.  Y.)  556.     See  and  com- 

Maynard,  105  Maine  567,  75  Atl.  299;  pare  ante  vol.  I,  §§  211,  212. 

Brooks    V.    Owen,    112    Mo.    251,    19  ''Mobile  Branch  Bank  v.  James,  9 

S.   W.   723,  20   S.   W.  492;   Shugart  Ala.  949;  Hazard  v.  White,  26  Ark. 

V.  Shugart,  111  Tenn.  179,  76  S.  W.  155;   McCann  v.   Lewis,  9   Cal.  246; 

821,  102  Am.  St.  111.  Gross  v.   Steinle,   9   Mackey    (20   D. 

»°Easton  v.  Pratchett,  1  C.  M.  &  R.  C.)    339;      Vary  v.   Norton,   6   Fed. 

542.  808;   Weaver   v.    Fries,   85    111.   356; 

^  Coe  V.  Smith,  1  Ind.  267,   Smith  Davis  v.  Stout,  126  Ind.  12,  25  N.  E. 

(Ind.)  88;  Mitcherson  v.  Dozier,  7  J.  862,  22  Am.  St.  565;  Wilson  v.  Pow- 

J.  Marsh.  (Ky.)  S3,  22  Am.  Dec.  116;  ers,    130   Mass.    127;    Charlotte   First 

Miller   v.    McKenzie,  95    N.    Y.   575,  Nat.  Bank  v.  Lineberger,  83  N.  Car. 

47  Am.  Rep.  85.  454,  35  Am.  Rep.  582;  Rumberger  v. 

^Prescott     v.     Ward,     10     Allen  Golden,   99   Pa.    St.   34;   Honaker  v. 

(Mass.)    203;  Wright  v.  Wright,  54  Jones    (Tex.   Civ.  App.),   115   S.   W. 

N    Y.  437.  649;    Lyndon    Bank  v.    International 

==  Miller   V     Western    College,    177  Co.,  78  Vt.  169,  62  Atl.  50,  112  Am. 

111.  280,  52  N.  E.  432,  42  L.  R.  A.  St.  900. 

797,  69  Am.  St.  242;  Simpson  Cente-  *  Lemon  v.  Whiteman,  75  Ind.  318, 

nary  College  v.  Bryan,  50  Iowa  293;  39  Am.  Rep.   150;   McComb  v.  Kitt- 

Warren     Academy    v.     Starrett,     15  ridge,  14  Ohio  348. 

Maine  443 ;  Kansas  City  School  Dist.  "  Rigsbee  v.  Bowler,  17  Ind.  167. 

V.   Sheidley,   138   Mo.  672,  40  S.   W.  ''Rigsbee  v.  Bowler,   17  Ind.   167; 

656,  37  L.  R.  A.  406,  60  Am.  St.  576.  Austin  v.   Dorwin,  21  Vt.   38. 

**  Nightingale     v.     Barney,     4     G.  »°  Smith   v.    Pearson,   52    Cal.    339; 

Greene  (Iowa)  106;  Nash  v.  Russell,  Prussing   v.   Lancaster,   234   111.   462, 
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the  giving  of  new  security  is  a  sufficient  consideration  for  exten- 
sion or  forbearance.'" 

§  3405.  Validity  of  consideration. — A  contract  is  unen- 
forcible  as  between  the  immediate  parties  thereto  where  it  is 
based  upon  a  consideration  which  is  illegal  in  the  law  or  by  rea- 
son of  a  statute,  or  because  it  is  against  public  justice,  public  pol- 
icy, religion  or  morals."^  But  the  fact  that  a  negotiable  instru- 
ment was,  as  between  the  immediate  parties  thereto,  based  upon 
an  illegal  consideration  will  not  prevent  a  bona  fide  holder  or 
purchaser  for  value  before  maturity  without  notice  or  knowledge 
of  the  illegality  from  recovering  thereon."^  The  consideration  of 
a  note  may,  however,  be  so  far  illegal  as  to  invalidate  it,  even  in  a 
bona  fide  holder's  hands,  where  such  note  is  given  in  violation  of 
the  express  terms  of  a  statute."^  Where  a  statute  provides  that  a 
negotiable  instrument  given  in  payment  for  an  interest  in  a  patent 
right  shall  be  absolutely  void  when  it  does  not  show  upon  its  face 
that  it  was  executed  for  such  consideration,  it  is  void  in  the  hands 


84  N.  E.  1062;  Starret  v.  Burkhalter, 
86  Ind.  439;  Armendt  v.  Perkins,  17 
Ky.  L.  1327,  32  S.  W.  270;  Dubuis- 
son  V.  Folkes,  30  Miss.  432 ;  Gard 
V.  Neff,  39  Ohio  St.  607 ;  Siebeneck  v. 
Anchor  Sav.  Bank,  111  Pa.  St.  187, 
2  Atl.  485.  In  White  v.  Whitney,  51 
Ind.  124,  it  is  held  that  payment  of 
future  interest  at  a  higher  rate  than 
that  originally  stipulated  is  suf- 
ficient even  though  the  future  in- 
terest be  usurious.  See,  to  same  effect, 
Warner  v.  Campbell,  26  111.  282; 
Wild  v:  Howe,  74  Mo.  551;  Osborn 
V.  Low,  40  Ohio  St.  347. 

™Burnap  v.  Robertson,  75  Ga.  689; 
Underwood  v.  Sample,  70  Ind.  446; 
Roberson  v.  Blevins,  57  Kans.  50,  45 
Pac.  63.  Holding  new  signatures  fur- 
nished as  additional  security  suf- 
ficient consideration,  Trayser  v.  In- 
diana Asbury  University,  39  Ind. 
556 ;  Gates  v.  Hamilton,  12  Iowa  50 ; 
.Williams  v.  Jensen,  75  Mo.  681 
(even  though  the  signature  is  in- 
valid, as  that  of  a  married  woman). 

"^Ball  V.  Putnam,  123  Cal.  134,  55 
Pac.  nz.    See  also,  ante  vol.  I,  §  226. 

''Bozeman  v.  Allen,  48  Ala.  512; 
Rhodes  v.  Beall,  1Z  Ga.  641;  Eagle 
V.  Kohn,  84  111.  292;  Johnston  v. 
Dickson,  1  Blackf.  (Ind.)  256;  Payne 


V.  Raubinek,  82  Iowa  587,  48  N. 
W.  995 ;  Draper  v.  Cowles,  27  Kans. 
484;  Maddox  v.  Graham,  2  Mete. 
(Ky.)  56;  Knox  v.  White,  20  La. 
Ann.  326;  Hapgood  v.  Needham,  59 
Maine  442;  Gwyn  v.  Lee,  1  Md.  Ch. 
445 ;  Robertson  v.  Coleman,  141  Mass. 
231,  4  N.  E.  619,  55  Am.  Rep.  471; 
McComb  V.  Wilkinson,  83  Mich.  486, 
47  N.  W.  336;  Third  Nat.  Bank  v. 
Tinsley,  11  Mo.  App.  498;  Rock- 
well V.  Charles,  2  Hill  (N.  Y.)  499; 
Glenn  v.  Farmers'  Bank,  70  N.  Car. 
191 ;  Ferriss  v.  Tavel,  87  Tenn.  386,  11 
S.  W.  93,  3  L.  R.  A.  414;  Good- 
man V.  Simonds,  20  How.  (U.  S.) 
343,  IS  L.  ed.  934;  Converse  v. 
Foster,  32  Vt.  828. 

""■Kuhl  V.  M.  Gaily  University 
Press  Co.,  123  Ala.  452,  26  So.  535, 
82  Am.  St.  135;  Wyatt  v.  Wallace, 
67  Ark.  575,  55  S.  W.  1105;  Conklin 
V.  Roberts,  36  Conn.  461 ;  Eagle  v. 
Kohn,  84  111.  292 ;  Irwin  v.  Marquett, 
26  Ind.  App.  383,  59  N.  E.  38,  84 
Am.  St.  297;  Cunningham  v.  Na- 
tional Bank  of  Augusta,  71  Ga.  400, 
51  Am,  Rep.  266;  Snoddy  v.  Ameri- 
can Nat.  Bank,  88  Tenn.  573,  13  S. 
W.  127,  7  L.  R.  A.  705,  17  Am.  St. 
918. 
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of  a  bona  fide  holder  for  a  valuable  consideration  f*  but  the  rule  is 
otherwise  where  the  statute  does  not  expressly  make  such  instru- 
ment absolutely  void,  and  the  statute  is  not  complied  with  by  stat- 
ing the  consideration  to  be  for  a  patent  right.  It  is  held  to  be  only 
where  the  consideration  is  expressed  in  the  note  that  the  indorsee 
before  maturity  and  for  value  takes  it  subject  to  all  defenses.'" 
A  bill  or  note  given  to  influence  the  actions  of  a  public  officer  is  il- 
legal."" Likewise  a  bill  or  note  given  to  compound  a  felony  or  mis- 
demeanor is  illegal,"'  and  it  is  immaterial  that  the  maker  was  in 
fact  indebted  to  the  payee  in  the  matter."^  The  rule  also  applies 
to  a  note  given  in  pursuance  of  an  agreement  between  husband 
and  wife  in  respect  to  alimony,  to  facilitate  procuring  a  divorce 
by  making  no  defense  to  an  action  pending  or  about  to  be  com- 
menced."" Likewise  a  contract  made  with  an  enemy  in  time  of 
war  is  illegal  as-  against  the  public  safety.^  Also  a  bill  or  note 
cannot  be  based  on  a  consideration  which  involves  any  immoral 
action  prejudicial  to  the  public,^  but  if  a  note  be  given  in  consid- 
eration of  a  past  illicit  cohabitation  it  may  be  enforced.^  If  the 
consideration  for  a  note  is  illegal  in  part  and  legal  in  part,  and 
the  part  which  is  legal  can  be  separated  from  that  which  is  illegal, 
a  recovery  may  be  had  for  the  part  which  is  legal.* 

"Wyatt  V.   Wallace,   67  Ark.   S7S,  Am.   Dec.  208;    Stoutenburg   v.   Ly- 

55  S.  W.   1105;   Rhodes  v.   Beall,  73  brand,  13  Ohio  St.  228. 

Ga.  641 ;  Aurora  v.  West,  22  Ind.  88,  ^  Ketchum     v.     Scribner,     1     Root 

85  Am.  Dec.  413;  Baldwin  v.  Sewell,  (Conn.)    95;    Scholefield    v.    Eichel- 

23  La.  Ann.  444;  Bayley  v.  Taber,  5  berger,  7  Pet.   (U.  S.)   586,  8  L.  ed. 

Mass.  286,  4  Am.   Dec.  57;   Pegram  793. 

V.    American    Alkali    Co.,    122    Fed.  ^Hays    v.    McFarlan,   32   Ga.  699, 

1000,  affd.  125  Fed.  577,  60  C.  C.  A.  79  Am.  Dec.  317;  Schankel  v.  Moffatt, 

383.  53  111.  App.  382;  Van  Order  v.  Van 

"  Parr   v.    Erickson,    115    Ga.    873,  Order,  8  Hun  (N.  Y.)  315. 

42  S.  E.  240;  Tescher  v.  Merea,  118  'Smith  v.  Richards,  29  Conn.  232; 

Ind.   586,  21    N.   E.   316;   Hunter   v.  Massey  v.   Wallace,   32   S.   Car.   149, 

Henninger,  93   Pa.  St.  373.  10  S.  E.  937.  But  if  given  in  consid- 

°°Cook    V.     Shipman,    51   111.   316;  eration  of  both  past  and   future  co- 

Ashby  V.  Dillon,  19  Mo.  619.  habitation  it  is  void.   Massey  v.  Wal- 

"'Folmar  v.  Siler,  132  Ala.  297,  31  lace,  32  S.  Car.  149,  10  S.  E.  937. 

So.  719.  *  Graves    v.    Safiord,    41    111.    App. 

"'Goodwin  v.  Crawell,  56  Ga.  566;  659;    Hynds    v.    Hays,    25    Ind.    31; 

Crowder  v.  Reed,  80  Ind.  1 ;  Gorham  McLean  v.  Elliot,  26  La.  Ann,  385 ; 

V.   Keyes,   137   Mass.   583.  Guild   v.     Belcher,    119     Mass.    257; 


™Viser  V.  Bertrand,  14  Ark.  267 
Everhart  v.  Puckett,  73  Ind.  409 
Adams  v.  Adams,  25  Minn.  72 
|ayles  v.   Sayles,  21   N.   H.  312,  53 
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Lancaster  City  School  Dist.  v. 
Lamprecht,  198  Pa.  St.  504,  48  Atl. 
434.    See  also,  ante,  vol.  I,  §  249. 


CHAPTER  LXXXVI. 

ACCEPTANCE. 

§  3410.  Presentment       for       Accept-  §  3415.  Acceptance  of  incomplete  bill, 

ance.  3416.  Qualified    or    conditional    ac- 

3411.  Acceptance — Necessity  for.  ceptance. 

3412.  By  whom  acceptance  made.  3417.  Acceptance  for  honor. 

3413.  Manner  of   acceptance.  3418.  Effect  of  acceptance. 

3414.  When  acceptance  implied. 

§  3410.  Presentment  for  acceptance. — The  Negotiable  In- 
struments Taw  provides :  "Presentment  for  acceptance  must  be 
made;  i.  Where  the  bill  is  payable  after  sight,  or  in  any  other 
case  where  presentment  for  acceptance  is  necessary  in  order  to 
fix  the  maturity  of  the  instrument ;  2.  Where  the  bill  expressly 
stipulates  that  it  shall  be  presented  for  acceptance;  or  3.  Where 
the  bill  is  drawn  payable  elsewhere  than  at  the  residence  or  place 
of  business  of  the  drawee.  In  no  other  case  is  presentment  for  ac- 
ceptance necessary  in  order  to  render  any  party  to  the  bill  liable."^ 
It  has  been  held  that  no  debt  accrues  upon  a  bill  payable  after  sight 
until  a  presentment  for  payment."  Ordinarily,  presentment  for 
acceptance  is  necessary  only  in  cases  where  the  bill  is  payable  at  or 
after  sight,  after  demand,  or  after  any  other  event  not  absolutely 
fixed,  as  it  is  only  in  this  way  that  the  time  for  the  maturity  of  the 
bill  can  be  fixed.''  But  it  is  not  necessary  where  the  bill  is  payable 
on  demand  or  at  a  certain  time  designated,  although  such  bills  may 
be  presented  for  acceptance  before  maturity.*  Although  present- 
ment for  acceptance  is  optional,  the  holder  may  make  presentment 
for  the  purpose  of  securing  the  liability  of  the  drawee  as  an  ac- 

'  Neg.  Inst.  Law,  §  240.  32  S.  E.  323 ;  Nimocks  v.  Woody,  97 
=  Holmes  v.  Kerrison,  2  Taunt.  323.  N.  Car.  1,  2  S.  E.  249,  2  Am.  St. 
=  Hart  V.  Smith,  15  Ala.  807,  50  268;  Cox  v.  New  York  Nat.  Bank, 
Am.  Dec.  161;  Craig  v.  Price,  23  100  U.  S.  704,  25  L.  ed,  739. 
Ark,  633  ;  Duraont  v.  Pope,  7  Blackf .  "  Davies  v.  Byrne,  10  Ga.  329 ;  Glas- 
(Ind.)  367;  Nutting  v.  Burked,  48  gow  v.  Copeland,  8  Mo.  268;  Ben- 
Mich.  241,  12  N.  W.  184;  Burrus  v.  nington  Bank  v.  Raymond,  12  Vt. 
Virginia  L.  Ins.   Co.,  124  N.  Car.  9,  401. 
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eeptor  of  the  bill,  and,  in  case  of  nonacceptance,  for  the  purpose 
of  obtaining  an  immediate  right  of  recourse  against  antecedent 
parties."  Where  a  bill  is  addressed  to  two  or  more  drawees  who 
are  not  partners,  presentment  must  be  made  to  them  all,  unless 
one  has  authority  to  accept  or  refuse  acceptance  for  all,  in  which 
case  presentment  may  be  made  to  him  only."  Presentment  for 
acceptance  must  be  made  by  or  on  behalf  of  the  holder  at  a  rea- 
sonable hour  on  a  business  day,  and  before  the  bill  is  overdue,  to 
the  drawee  or  some  person  authorized  to  accept  or  refuse  accept- 
ance.'' The  holder  in  making  presentment  for  acceptance  should 
have  the  bill  in  his  possession  and  actually  exhibit  it  to  the  drawee 
and  request  him  to  accept  it*  Presentment  for  acceptance  must 
be  made  within  a  reasonable  time  after  the  date  of  the  bill.'  The 
drawee  is  allowed  twenty-four  hours  after  presentment  in  which 
to  decide  whether  or  not  he  will  accept  the  bill;  but  the  accept- 
ance, if  given,  dates  as  of  the  day  of  presentation."  But  there 
may  be  an  acceptance  even  after  there  has  been  a  refusal  to  ac- 
cept, after  protest  or  after  dishonor."  Where  the  drawee  has 
been  adjudged  a  bankrupt  or  an  insolvent,  or  has  made  an  assign- 
ment for  the  benefit  of  creditors,  it  has  been  held  that  presentment 
may  be  made  to  him  or  to  his  trustee  or  assignee.^'  Where  the 
drawee  is  dead,  presentment  may  be  made  to  his  personal  repre- 
sentative.^^ But  by  the  terms  of  the  Negotiable  Instruments  Law 
presentment  in  such  a  case  is  excused."   Presentment  for  accept- 

"  Lenox  v.  Cook,  8  Mass.  460 ;  Ma-  demand    of   payment   of   a   note   by 

son   V    Franklin,   3   Johns.    (N.   Y.)  telephone  has  been  held  insufficient. 

202;  Weldon  v.   Buck,  4  Johns.    (N.  Gilpin  v.  Savage,  201   N.  Y.   167,  94 

Y.)   144.  N.  E.  656,  Ann.  Cas.  1912A.  861. 

°Neg    Inst    Law,   §  242,   subd.   1;  "Citizens'    Bank    of    Laurenceburg 

Union     Bank     v.     Willis,     8     Mete.  v.  Third  Nat.  Bank,  19  Ind.  App.  69, 

(Mass)  504   41  Am.  Dec.  541;  Willis  49  N.  E.  171;  Gordon  v.  Levine,  194 

V   Green   5  Hill  (N.  Y.)  232,  40  Am.  Mass.   418,   80   N.   E,   SOS,    10   L.   R. 

Dec.  351;  Holtz  v.  Boppe,  37  N.  Y.  A.   (N.  S.)   llS3n,  120  Am.  St.  565; 

634  Commercial   Nat.  Bank  of   Syracuse 

'Neg.  Inst.  Law,  §  242,  subd.  1.  v.    Zimmerman,    185    N.    Y.   210,    11 

'  Fall  River  Union  Bank  v.  Willard,  N,    E.    1020 ;    Wallace    v.    Agry,    5 

5   Met     (Mass.)    216.   But  it  is  held  Mason    (U.   S.)    118,   Fed.   Cas.   No. 

in  First  Nat.  Bank  v.  Hatch,  78  Mo.  17097. 

13,  that  a  notary  in  making  present-  "Neg.  Inst.  Law,  §  224. 

ment  need  not  actually  produce  the  "Wynne  v.  Raikes,  5  East  514. 

bill.      See    also,    generally,    Citizens  "  Neg.  Inst.  Law,  §  242,  subd.  3. 

Bank  v    First  Nat.  Bank,   135  Iowa  ^^  Neg.  Inst.  Law,  §  242,  subd.  2. 

60S,  113  N.  W.  481,  13  L.  R.  A.  (N.  "Neg.  Inst.  Law,  §  245,  subd.  1. 
S.)  303  and  note.     Presentment  and 
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ance  is  excused  and  a  bill  may  be  treated  as  dishonored  by  nonac- 
ceptance  in  either  of  the  following  cases :  ( i )  Where  the  drawee 
is  dead  or  has  absconded,  or  is  a  fictitious  person  or  person  not 
having  capacity  to  contract  by  bill.  (2)  Where,  after  the  exercise 
of  reasonable  diligence,  presentment  cannot  be  made.  (3 )  Where, 
although  presentment  has  been  irregular,  acceptance  has  been  re- 
fused on  some  other  ground.^^  Acceptance  may  be  waived,  in 
which  case  presentment  for  acceptance  is  unnecessary.^' 

§3411.  Acceptance — Necessity  for. — The  acceptance  of  a 
bill  is  the  signification  of  the  drawee  of  his  assent  to  the  order 
of  the  drawer.  The  acceptance  in  many  jurisdictions  must 
be  in  writing  and  signed  by  the  drawee.  It  must  not  express 
that  the  drawee  will  perform  his  promise  by  any  other  means 
than  the  payment  of  money.^^  By  the  law  merchant,  an  ac- 
ceptance could  be  oral  or  written,  and  if  written,  could  be 
on  the  bill  itself  or  on  a  separate  paper.  Acceptance  by  tele- 
gram has  been  held  sufficient.^^  It  is  necessary  that  the  drawee 
accept  the  bill  in  order  to  create  a  liability  on  his  part,  but 
such  is  not  the  case  where  the  drawee  is  himself  the  drawer, 
the  bill  in  such  case  being  in  effect  the  note  of  the  drawer." 
A  bill  of  itself  does  not  operate  as  an  assignment  of  the 
funds  in  the  hands  of  the  drawee  available  for  the  payment 
thereof,  and  the  drawee  is  not  liable  on  the  bill  unless  and  until 
he  accepts  the  same.^°  The  authorities  are  in  conflict  on  the  gen- 
eral proposition  whether  a  draft  operates  as  an  assignment  of  the 
funds  in  the  hands  of  the  drawee.  Some  courts  hold  that  if  the 
drawing  is  for  the  entire  sum  due  it  operates  as  an  assignment. ^^ 
Others  hold  it  an  assignment  when  the  drawing  is  for  part  of  the 

"  Neg.  Inst.  Law,  §  245 ;  Sulzbacker  "  North  Atchison  Bank  v.  Garret- 
V.  Bank  of  Charleston,  86  Tenn.  201,  son,  51  Fed.  168,  2  C.  C.  A.  145. 
6  S.  W.  129,  6  Am.  St.  828  (upon  the  "  Gray  Tie  &  Lumber  Co.  v.  Farm- 
question  of  reasonable  diligence).  ers'    Bank,    109    Ky.    694,    22   Ky.   L. 

"Liggett    V.    Weed,    7    Kans.   273;  1333,  60  S.  W.  537;   Cunningham  v. 

Bagley  v.  Buzzell,  19  Maine  88;  Burn-  Wardwell,  12  Maine  466. 

ham  V.  Webster,  17  Maine  SO  /hold-  ""  Neg.  Inst.  Law,  §  211. 

ing  waiver  of  notice  of  protest  is  not  ^  Wheatley   v.    Strobe,    12   Cal.   92, 

a  waiver  of   presentment)  ;   Webb  v.  73  Am.  Dec.  522 ;  First  Nat.  Bank  v. 

Mears,  45  Pa.  St.  222.  Dubuque,  S.  W.  R.  Co.,  52  Iowa  378. 

"Neg.  Inst.  Law,  §  220;   Steele  v.  3  N.  W.  395,  ,35  Am.  Ren,  280;  Cutts 

M'Kinlay,  S  App.  Cas.  754,  29  Wkly.  v,    Perkins,    12   Mass.   206;    Bank   of 

Rep.  17.  Commerce  v.   Bogy,  44   !\Io.    13.    100 
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amount  due.^^  A  check,  of  itself,  according  to  the  weight  of  au- 
thority does  not  operate  as  an  assignment  of  any  part  of  the  funds 
to  the  credit  of  the  drawer  with  the  bank,  and  the  bank  is  not  lia- 
ble to  the  holder,  unless  and  until  it  accepts  or  certifies  the  check.^' 

§  3412.  By  whom  acceptance  made. — In  general,  the  ac- 
ceptance of  a  bill  should  be  made  by  the  drawee  named  therein.^* 
But  in  case  no  drawee  is  named  in  the  bill,  a  third  person  may 
make  himself  a  drawee  by  accepting  the  bill  in  proper  form.^°  If 
the  drawees  are  partners  it  has  been  held  that  one  may  accept  for 
all  f^  but  where  there  are  two  or  more  drawees  who  are  not  part- 
ners, the  acceptance  should  be  by.  all,^'  unless  the  several  drawees 
are  named  in  the  alternative,  when  acceptance  may  be  by  either 
of  them.  A  bill  may  be  accepted  by  the  agent  of  the  drawee,  but 
proof  of  authority  of  such  agent  may  be  required  by  the  holder, 
and  he  may  even  refuse  to  take  such  acceptance.^* 

§  3413.  Manner  of  acceptance. — ^As  provided  in  the  Ne- 
gotiable Instruments  Law,  acceptance  should  be  in  writing 
and  signed  by  the  drawee,  and  must  not  express  that  the 
drawer  will  perform  his  promise  by  any  other  means  than  the 
payment  of  money.^"  The  holder  of  a  bill  presenting  the  same 
for  acceptance  may  require  that  the  acceptance  be  written  on  the 
bill,  and  if  such  request  is  refused,  may  treat  the  bill  as  dishon- 
ored.^" If  an  acceptance  be  for  accommodation  or  in  the  nature 
of  an  agreement  to  answer  for  the  debt  of  another,  the  statute  of 

Am.    Dec.   247;    Corser   v.    Craig,    1  Pannell  v.  Phillips,  SS  Ga.  618;  Tutt 

Wash.  C.  C.   (U.  S.)   424,  Fed.  Cas.  v.  Addams,  24  Mo.  186. 

No.    32S5;    Mandeville    v.    Welch,    5  "Smith  v.  Milton,   133  Mass.  369; 

Wheat.   (U.  S.)  277,  5  L.  ed.  87.  Rogers  v.  Coit,  6  Hill  (N.  Y.)  322. 

^ First  Nat.  Bank  v.  Coates,  3  Mc-  ^Alabama  Coal  Min.  Co.  v.  Brain- 

Crary  (U.  S.)  9,  8  Fed.  540;  Throop  ard,   35   Ala.   476;   Rogers   v.   Union 

Grain  Cleaner  Co.  v.   Smith,  110  N.  Stone    Co.,    134    Mass.    31;    United 

Y    83,   17   N.   E.   671;    Christmas   v.  States   v.   Metropolis   Bank,    IS    Pet. 

Russell,   14  Wall.   (U.  S.)   69,  20  L.  (U.  S.)  377,  10  L.  ed.  774.  In  Schmit- 

ed.  762.  tier  v.  Simon,  101  N.  Y.  554,  S  N.  E. 

""  Neg.  Inst.  Law,  §  325.    See  notes  452,  54  Am.  Rep.  737,  it  was  held  that 

9  L.  R.  A.  109;  2  L.  R.  A.  (N.  S.)  83.  an  executor  or  administrator  is  with- 

"  Craig     V.     Matheson,     32     Nova  out  authority  to  bind  the  estate  of  his 

Scotia  452 ;  May  v.  Kelly,  27  Ala.  497.  decedent  by  an  acceptance.    See  also, 

"'Wheeler    v.    Webster,    1    E.    D.  to  same  effect,  Roscoe  v.  McDonald, 

Smith    (N.   Y.)    1 ;   Watrous  v.  Hal-  91  Mich.  270,  51  N.  W.  939. 

brook,  39  Tex.  572.  '^  Neg.  Inst.  Law,  §  220. 

^Markham  v.  Hazen,  48  Ga.  570;  =°Neg.  Inst.  Law,  §  221. 
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frauds  will  require  it  to  be  in  writing;  but  in  the  absence  of  some 
other  statutory  intervention,  an  unequivocal  parol  promise  to  ac- 
cept a  specific  existing  bill  is  binding.^^  An  acceptance,  if  in  writ- 
ing, is  usually  made  by  writing  the  word  "accepted"  on  the  face 
of  the  bill  followed  by  the  signature  of  the  acceptor,^^  but  any 
words  showing  an  intention  to  accept  and  not  putting  a  direct 
negative  upon  the  order  contained  in  the  bill  will  suffice  f^  and  if 
the  drawee  simply  writes  his  name  across  the  face  of  a  bill  or 
order,  it  is  a  binding  acceptance.'*  A  valid  acceptance  may  be 
made  by  a  separate  instrument,  but  the  terms  of  such  separate  in- 
strument must  be  clear  and  free  from  doubt.'^  Acceptance  by 
telegram  has  also  been  held  sufficient.^^ 

§  3414.  When  acceptance  implied. — An  acceptance,  in  the 
absence  of  any  statute  to  the  contrary,  may  be  implied  from 
any  act  or  conduct  of  the  drawee  clearly  indicating  an  inten- 
tion to  comply  with  the  request  of  the  drawer,  from  which  con- 
duct the  holder  may  draw  the  conclusion  that  the  drawee  in- 
tended to  accept  the  bill,  and  intended  it  to  be  so  understood.**' 

="  Whilden  v.  Merchants'  &c.  Bank,  88  Ga.  29,  13  S.  E.  831 ;  Kimbark  v. 

64  Ala.   1 ;  38  Am.  Rep.   1 ;  Joyce  v.  Illinois  Car  &c.  Co.,  103  111.  App.  632 ; 

Wing  Yet  Lung,  87  Cal.  424,  25  Pac.  Schwartz  v.   Barringer,  20  La.   Ann. 

545;  Louisville,  E.  &  St.  L.  R.  Co.  v.  419;   Peterson  v.  Hubbard,  28  Mich. 

Caldwell,  98  Ind.  245;  Leach  v.  Hill,  197;   Mechanics'   Bank  v.   Yager,   62 

106  Iowa  171,  76  N.  W.  667;  Ecker  Miss.  529;  Bacon  v.  Bates,  53  Vt.  30. 

V  Snowden,  2  Miles  (Pa.)  275;  In  re  ==Barnet  v.  Smith,  30  N.  H.  256,  64 
Goddard,  66  Vt.  415,  29  Atl.  634.  As  Am.  Dec.  290 ;  Germania  Nat.  Bank 
to  parol  acceptances,  see  note26L.  R.  v.  Taaks,  31  Hun  (N.  Y.)  260,  revd. 
A  620  In  Morse  v.  Massachusetts  101  N.  Y.  442,  5  N.  E.  76;  Allen  v. 
Nat.  Bank,  Holmes  (U.  S.)  209,  Fed.  Leavens,  26  Ore.  164,  37  Pac.  488,  26 
Cas.  No.  9857,  it  was  held  that  a  parol  L.  R.  A.  620,  46  Am.  St.  613.  But 
promise  of  a  bank  to  pay  a  check  see  Eakin  v.  Citizens'  State  Bank,  67 
drawn  on  it,  the  drawer  having  no  Kans.  338,  72  Pac.  874. 

funds  on  deposit,  does  not  bind  the  "Wells  v.  Western  Union  Tel.  Co., 

bank    but    is   within   the   statute    of  144  Iowa  605,  123  N.  W.  371,  138  Am, 

frauds  St.  317,  24  L.  R.  A.   (N.  S.)   1045n; 

'"  Cortelyou  v.  Maben,  22  Nebr.  697,  Flora    &c.    Bank    v.    Clark,    61    lid. 

36  N    W.  159,  3  Am.  St.  284;  Spear  400,  48  Am.  Rep.  114. 

V  Pratt  2  Hill  (N.  Y.)  582,  38  Am.  "  Hall  v.  First  Nat.  Bank,  133  111. 
Dec.  600.  234,    24    N.    E.    546;    Dickinson    v. 

"  Whilden  v.   Merchants'   &c.   Nat.  Marsh,  57  Mo.  App.  566 ;  Overman  v. 

Bank,    64   Ala.    1,    38    Am.    Rep.    1;  Hoboken  City  Bank,  31  N.  J.  L.  563; 

Block  V  Wilkerson,  42  Ark.  253 ;  First  State  Bank  v.   Weiss,   46   Misc.    (N. 

Nat.  Bank  v.  Commercial  Sav.  Bank,  Y.)    93,  91   N.  Y.   S.  276;   Pickle  v. 

74  Kans.  606,  87  Pac.  746,  8  L.  R.  A.  Muse,  88  Tenn.   380,   12   S.   W.  919, 

(N     S  )    1148n,    118   Am.    St.    340n;  7  L.  R.  A.  93,  17  Am.  St.  900;  West- 

Cortelyou   v.    Maben,   22    Nebr.    697,  burg  v.    Chicago,   L.    &   C.    Co.,    117 

36  N.  W.  159,  3  Am.  St.  284.  Wis.  589,  94  N.  W.  572. 

'*  Fowler  v.   Gate .  City  Nat.  Bank, 
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Where  a  drawee  to  whom  a  bill  is  delivered  for  acceptance 
destroys  the  same,  or  refuses  within  twenty-four  hours  after 
such  delivery,  or  within  such  period  as  the  holder  may  allow,  to 
return  the  bill  accepted  or  nonaccepted  to  the  holder,  he  will  be 
deemed  to  have  accepted  the  same.^*  In  some  jurisdictions  the 
mere  retention  of  the  bill  alone  does  not  amount  to  an  accept- 
ance/^ An  agreement  to  accept  a  bill  not  yet  in  existence  is  in 
effect  the  acceptance  of  such  bill,  if  the  bill  is  drawn  in  strict  ac- 
cordance with  the  provisions  of  such  agreement  and  within  a  rea- 
sonable time.*"  A  letter  written  within  a  reasonable  time  before 
or  after  the  date  of  a  bill,  describing  it  in  terms  not  to  be  mis- 
taken, and  promising  to  accept  it,  is,  if  shown  to  the  person  who 
afterward  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  accept- 
ance binding  the  person  who  makes  the  promise/^  Acceptance 
may  also  be  implied  from  authority  given  by  the  drawee,^^  but 
such  authority  must  be  specific  and  certain  in  its  description  of 
the  bill.*^  Likewise  an  acceptance  may  be  implied  from  the  re- 
ceipt by  the  drawee  of  the  goods  or  the  proceeds  of  the  goods 
against  which  the  bill  is  drawn.** 

§  3415.  Acceptance  of  incomplete  bill. — "A  bill  may  be  ac- 
cepted before  it  has  been  signed  by  the  drawer,  or  while  other- 
wise incomplete,  or  where  it  is  overdue,  or  after  it  has  been  dis- 
honored by  a  previous  refusal  to  accept,  or  by  nonpayment.  But 
when  a  bill  payable  after  sight  is  dishonored  by  nonacceptance 
and  the  drawee  subsequently  accepts  it,  the  holder,  in  the  absence 
of  any  different  agreement,  is  entitled  to  have  the  bill  accepted  as 

"'Neg.  Inst.  Law,  §  225;  Matteson  "  Carrollton    Bank   v.    Tayleur,    16 

V    Moulton,  79  N.  Y.  627;  Wisner  v.  La.  490,  35  Am.  Dec.  219;  Wilson  v. 

First  Nat.  Bank,  220  Pa.  21,  68  Atl.  Clements,    3    Mass.    1;    Nimocks    v. 

955,  17  L.  R.  A.  (N.  S.)  1266n.  Woody,  97  N.  Car.  1,  2  S.  E.  249,  2 

'"Mason  v.  Barth,  2  B.  &  Aid.  26;  Am.  St.  268;  Coolidge  v.  Payson,  IS 

Colorado   Nat.  Bank  v.  Boettcher,  5  U.  S.  66,  4  L.  ed.  185. 

Colo   185,  40  Am.  Rep.  142 ;  Overman  "  McPhee  v.  Fowler,  36  Colo.  202, 

V.   Hoboken   City  Bank,  31   N.  J.  L.  85  Pac.  421;  Adoue  v.  Fox,  30  Mo. 

563  App.  98;  Ruiz  v.  Renauld,  100  N.  Y. 

« Fowler  v.  McPhee,  13  Colo.  App.  256,  3  N.  E.  182 ;  Riggs  v.  Lindsay,  7 

185,    56    Pac.    1118;    Saulsbury,    Res-  Cranch  (U.  S.)  500,  3  L.  ed.  419. 

pass   &   Co.   V.   Blandy,   53   Ga.  665;  "Johnson    v.    Blakemore,    28    La. 

Hodges  V  Iowa  Barb  Steel  Wire  Co.,  Ann.  140 ;  Boyce  v.  Edwards,  4  Pet. 

80  Iowa  65,  45  N.  W.  541;  American  (U.  S.)  Ill,  7  L.  ed.  799. 

Water- Works  Co.  v.  Venner,  63  Hun  "  Nutting    v.    Sloan,    57    Ga.    392 ; 

(N    Y  )    632,   45   N.   Y.    St.   441,    18  Hall  v.  First  Nat.  Bank,  133  111.  234, 

N.  Y.   S.  379;  Lockwood  v.   Brown-  24  N.  E.  546. 
son,  53  Tex.  523. 
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of  the  date  of  the  first  presentment."*^  The  liability  of  an  ac- 
ceptor of  a  bill  of  exchange  being  primary  and  of  the  same  nature 
as  the  maker  of  a  note,  the  same  reasons  and  rules  apply  to  his 
accepting  an  incomplete  bill  as  apply  to  the  signing  by  the  maker 
of  an  incomplete  note. 

§  3416.  Qualified  or  conditional  acceptance. — "An  accept- 
ance is  either  general  or  qualified.  A  general  acceptance  assents 
without  qualification  to  the  order  of  the  drawer.  A  qualified  ac- 
ceptance in  express  terms  varies  the  effect  of  the  bill  as  drawn."*^ 
Whenever  possible  an  acceptance  will  be  construed  as  general, 
and  it  is  only  in  case  where  the  qualification  or  condition  is  clear 
and  distinct  that  it  will  be  held  a  qualified  acceptance.*'  "An 
acceptance  to  pay  at  a  particular  place  is  a  general  acceptance 
unless  it  expressly  states  that  the  bill  is  to  be  paid  there  only  and 
not  elsewhere."*^  The  holder  of  a  bill  may  refuse  to  receive  a 
qualified  acceptance  and  treat  the  bill  as  dishonored  by  nonac- 
ceptance.**  The  following  provision  of  the  Negotiable  Instru- 
ments Law  is  a  clear  statement  of  the  law  generally :  "An  Ac- 
ceptance is  qualified  which  is :  ( i )  conditional,  that  is  to  say, 
which  makes  payment  by  the  acceptor  dependent  on  the  fulfilment 
of  a  condition  therein  stated;  (2)  partial,  that  is  to  say,  accept- 
ance to  pay  part  only  of  the  amount  for  which  the  bill  is  drawn; 
(3)  local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particular 
place;  (4)  qualified  as  to  time;  (5)  the  acceptance  of  some  one 
or  more  of  drawees,  but  not  of  all."" 

§  3417.  Acceptance  for  honor. — Acceptance  for  honor  is 
sometimes  called  acceptance  supra  protest.  The  object  of  such 
an  acceptance  is  to  protect  the  credit  of  a  party  liable  on  the  bill. 

"  Neg.  Inst.  Law,  §  226 ;  Stockwell  ''  Neg.  Inst.  Law,   §  228.     Sections 

V.    Bramble,    3    Ind.    428;    Exchange  227,    228    of    the    Negotiable    Instru- 

Bank  v.  Rice,  98  Mass.  288 ;  Williams  ments   Law,  as  a  general  rule,  have 

V.  Winans,  14  N.  J.  L.  339;   Leavitt  been   the   law   in   the   United    States 

V.  Putnam,  3  N.  Y.  494,  S3  Am.  Dec.  without  statutory  enactment. 

322;    Spaulding  v.   Andrews,   48   Pa.  ""Andrews  v.  Baggs,  Minor  (Ala.) 

St.  411;  Bank  of  Pittsburgh  v.  Neal,  173,  12  Am.  Dec.  47;  Campbell  v.  Pet- 

22  How,  (63  U.  S.)  107,  16  L.  ed.  328.  tengill,    7    Greenl.     (Maine)    126,    20 

"  Neg.  Inst.  Law,  §  227.  Am.  Dec.  349 ;  Ford  v.  Angelrodt,  37 

"Meyer  v.  De  Croix   (1891),  App.  Mo.  50,  88  Am.  Dec.  174. 

Cas.  520 ;   Corbett  v.   Clark,  45  Wis.  °°  Neg.  Inst.  Law,  §  229. 
403,  30  Am.  Rep,  763. 
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It  is  an  English  custom  preserved  in  the  Bills  of  Exchange  Act, 
and  embodied  in  our  Negotiable  Instruments  Law,  from  which 
we  quote  the  following :  "Where  a  bill  of  exchange  has  been  pro- 
tested for  dishonor  by  nonacceptance  or  protested  for  better  se- 
curity, and  is  not  overdue,  any  person  not  being  a  party  already 
liable  thereon  may,  with  the  consent  of  the  holder,  intervene  and 
accept  the  bill  supra  protest  for  the  honor  of  any  party  liable 
thereon  or  for  the  honor  of  the  person  for  whose  account  the 
bill  is  drawn.  The  acceptance  for  honor  may  be  for  part  only  of 
the  sum  for  which  the  bill  is  drawn;  and  where  there  has  been 
an  acceptance  for  honor  for  one  party,  there  may  be  a  further  ac- 
ceptance by  a  different  person  for  the  honor  of  another  party."^^ 
"An  acceptance  for  honor,  supra  protest,  must  be  in  writing  and 
indicate  that  it  is  an  acceptance  for  honor,  and  must  be  signed  by 
the  acceptor  for  honor."°^  "Where  an  acceptance  for  honor  does 
not  expressly  state  for  whose  honor  it  is  made,  it  is  deemed  to 
be  an  acceptance  for  the  honor  of  the  drawer.'"*^  "The  acceptor 
for  honor  is  liable  to  the  holder  and  to  all  parties  to  the  bill  sub- 
sequent to  the  party  for  whose  honor  he  has  accepted."^*  As  a 
general  rule  an  acceptance  for  honor  is  properly  made  by  the  ac- 
ceptor appearing  before  a  notary  public  and  declaring  his  inten- 
tion to  accept  for  the  honor  of  some  one  or  more  of  the  parties 
by  subscribing  to  words  expressing  such  intention.^' 

§  3418.  Effect  of  acceptance. — By  his  acceptance  of  a  bill 
the  acceptor  becomes  the  principal  debtor,^'  unless  he  be  an  ac- 
commodation acceptor,  in  which  case  he  is  principal  debtor  except 
as  against  the  party  accommodated."    The  general  law  as  to  the 

■^Neg.   Inst.   Law,    §   280;    May  v.  gass,  234  111.  285,  84  N.  E.  910;  Bai- 

Kelly    27  Ala.  497    (holding  that  no  ley  v.  Wood,   114  Ky.  27,  24  Ky.  L. 

one  but  the  drawee  can  accept  a  bill  801,  69  S.  W.  1103;  First  Nat.  Bank 

for  the  honor  of  one  of  the  parties),  of  Detroit  v.   Currie,    147   Mich.   72, 

"^'Neg  Inst.  Law,  §  281.  HO  N.  W.  499,  9  L.  R.  A.    (N.   S.) 

"^Neg-  Inst   Law   §282.  698n,   118  Am.   St.  S37;   Haddock  v. 

"  Neg  Inst'  Law,'  §  283.  Haddock,    192   N.   Y.   499,   85   N.   E. 

^Gazzam   v.    Armstrong's    Exr.,   3  682,  19  L.  R.  A.  (N.  S.)  136n;  Milmo 

Dana    (Ky.)    554.     Other   provisions  Nat.    Bank   v.    Cobbs,   53   Tex.    Civ. 

relating  to  acceptances  for  honor  are  App.  1,  115  S.  W.  345. 

found  in  Neg.  Inst.  Law,  §§  284  to  "Anderson   v.    Anderson,   4   Dana 

289   inclusive.  (Ky.)    352;    Chester    Nat.    Bank    v. 

"^'Madden  v   Cox,  5  Ont.  App.  473;  Gunhouse,  17  S.  Car.  489.     See,  gen- 

Ragsdale  v.   Gresham,   141   Ala.   308,  erally,  notes  in  37  L.  R.  A.   (N.  S.) 

37  So    367-  Fisher  v.  Frank,  8  Cal.  783-789,   and  28   L.   R.   A.    (N.   S.) 

App.  472,  97  Pac.  95 ;  Huston  v.  New-  1039-1045. 
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liability  of  the  acceptor  is  set  out  clearly  in  the  following  pro- 
visions of  the  Negotiable  Instruments  Law :  "The  acceptor  by 
accepting  the  instrument  engages  that  he  will  pay  it  according  to 
the  tenor  of  his  acceptance ;  and  admits :  ( i )  the  existence  of  the 
drawer,  the  genuineness  of  his  signature,  and  his  capacity  and 
authority  to  draw  the  instrument;  and  (2)  the  existence  of  the 
payee,  and  his  then  capacity  to  indorse."^'  "When  the  acceptor 
of  a  bill  drawn  in  a  set  pays  it  without  requiring  the  part  bearing 
his  acceptance  to  be  delivered  up  to  him,  and  that  part  at  maturity 
is  outstanding  in  the  hands  of  a  holder  in  due  course,  he  is  liable 
to  the  holder  thereon.""^  "Except  as  herein  otherwise  provided, 
where  any  one  part  of  a  bill  drawn  in  a  set  is  discharged  by  pay- 
ment or  otherwise,  the  whole  bill  is  discharged.""" 

'^Neg.  Inst.  Law,  §  112.  "Neg.  Inst.  Law,  §  315. 

""Neg.  Inst.  Law,  §  314. 
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§  3425.  Parties  to  transfer. — Transfer,  when  applied  to  ne- 
gotiable instruments,  is  the  method  or  process  by  which  the  bene- 
ficial interest  in  the  paper  passes  from  one  person  to  another. 
Transfer  may  be  by  indorsement,  by  delivery,  or  by  independent 
writing.  Lawful  possession  of  the  paper  by  the  holder  confers 
authority  to  transfer  all  right  and  title  to  the  instrument  to  the 
transferee.^  As  a  general  rule,  a  bill  or  note  may  be  transferred 
by  the  person  in  possession  thereof  and  to  whom  it  is  payable, 
whether  his  possession  be  lawful  or  not,^  and  the  maker  cannot 
question  the  authority  or  capacity  of  payee  to  make  the  transfer.' 
Transfer  of  negotiable  paper  may  be  made  by  an  authorized  agent 
of  the  owner.*  Authority  to  such  agent  to  transfer  may  be  im- 
plied," or  may  be  conferred  by  parol.®    An  instrument  payable  to 

^  Scotland    County    Nat.    Bank    v.  *  Northampton  Bank  v.  Pepoon,  11 

Hohn,  146  Mo.  App.  699,  125  S.  W.  Mass.  288;  Griffin  v.  Nokes,  Hempst. 

539;  Andrews  v.  Bond,  16  Barb.  (N.  (U.  S.)  72,  Fed.  Cas.  No.  5817a. 

Y  )  633  °  Willison   v.    Smith,   52   Mo.   App. 

''Wilson    Sewing    Machine    Co.    v.  133;  Mars  v.  Mars,  27  S.  Car.  132,  3 

Spears,  50  Mich.  534,  15  N.  W.  894;  S.  E.  60. 

Evertson  v.  National  Bank,  66  N.  Y.  'Fountain   v.    Bookstaver,    141    111. 

14,  23  Am.  Rep.  9;  Collins  v.  Gilbert,  461,  31   N.   E.   17;  Cooper  v.  Bailey, 

94  U   S.  753,  24  L.  ed.  170.  52    Maine    230;    Northwestern    Sav. 

'Drayton  v.  Dale,  2  B.  &  C.  293;  Bank  v.  International  Bank,  90  Mo. 

Winer  v.  Bank  of  Blytheville,  89  Ark.  App.  205. 
435,  117  S.  W.  232,  131  Am.  St.  102; 
Frazier  v.  Massey,  14  Ind.  382. 
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a  fictitious  person  is  the  same  thing  in  law  as  if  payable  to  bearer 
and  it  may  be  transferred  in  such  fictitious  name.'  Persons  act- 
ing in  a  fiduciary  capacity,  such  as  executors,  administrators, 
guardians  and  trustees,  may  properly  transfer  commercial  paper 
belonging  to  the  estate  which  they  represent.^  The  Negotiable 
Instruments  Law  provides  that  "where  any  person  is  under  obli- 
gation to  indorse  in  a  representative  capacity,  he  may  indorse  in 
such  terms  as  to  negative  personal  liability."'  Likewise  negotia- 
ble instruments  belonging  to  the  state  may  be  transferred  by  a 
public  officer.^"  All  payees  to  a  joint  instrument  should  join  in 
the  transfer  of  same,  except  in  the  case  of  partners,^^  although 
some  courts  have  held  that  a  transfer  by  one  of  several  payees  is 
sufficient  to  pass  the  title.^^ 

§  3426.  Time  of  transfer. — A  bill  may  be  transferred  by 
indorsement  before  the  day  of  its  date  by  writing  an  indorsement 
on  a  blank  paper  on  which  the  bill  is  afterward  drawn,  or  the 
bill  may  be  postdated  and  transferred  before  the  day  of  its  date.^" 
Likewise  a  bill  may  be  transferred  after  presentment  for  accept- 
ance and  dishonor  before  maturity,  and  even  after  it  has  been 
prematurely  paid.^*  In  like  manner  bills  and  notes  may  be  trans- 
ferred after  their  maturity.^^  But  one  who  takes  after  maturity 
is  not  a  bona  fide  holder  unless  his  indorsee  was  a  bona  fide  pur- 
chaser for  value  before  maturity.^"  Transfer  of  a  bill  or  note 
may  be  made  even  after  suit  is  begun  thereon,  but  negotiability 

'Keenan  v.  Blue,  240   111.   177,  88  "Dwight   v.    Newell,    IS    111.    333; 

N.  E.  553;  Farnsworth  v.  Drake,  11  Snelling  v.  Boyd,  5  T.  B.  Mon.  (Ky.) 

Ind,  101.  172;  Cooper  v.  Bailey,  52  Maine  230. 

'Wooley  V.  Lyon,  117  111.  244,  6  N.  '=  Putnam  v.   Sullivan,  4  Mass.  45, 

E.  885,  57  Am,  Rep.  867 ;  Campbell  v.  3   Am.    Dec.    206 ;    Brewster   v.    Mc- 

Brown,  64  Iowa  425,  20  N.  W.  745,  Cardell,  8  Wend.   (N.  Y.)  478. 

52  Am.  Rep.  446 ;  Peltier  V.  Babillion,  "Newell   v.    Gregg,    51    Barb.    (N. 

45  Mich,  384,  8  N.  W.  99;  Hendrix  Y.)   263;  Andrews  v.   Pond,  13   Pet. 

V.  Richards,  57  Nebr.  794,  78  N.  W.  (U.  S.)  65,  10  L.  ed.  61. 

378    (requiring  authority  of  probate  ^°McSherry  v.  Brooks,  46  Md.  103; 

court).  Powers  v.  Nelson,  19  Mo.  190;  New- 

°Neg,  Inst.  Law,  §  74.  ell  v.  Gregg,  51  Barb.    (N,  Y.)   263; 

'°  Carolina  Nat.   Bank  v.   State,  60  Cross  v.  Allen,  141  U.  S.  528,  35  L. 

S,  Car,  465,  38  S.  E.  629,  85  Am.  St.  ed.   843,   12   Sup,    Ct,   61  ■    Britton  v. 

865,  Bishop,  11  Vt,  70, 

"Fordyce  v.   Nelson,  91  Ind,  447;  "Webster   v.   Howe   Machine   Co., 

Pitcher  V  Barrows,  17  Pick.  (Mass.)  54    Conn.    394,   8   Atl,    482;    Boit    v, 

361,  28  Am,  Dec,  306;  Haydon  v.  Nic-  Whitehead,  50  Ga.  76;  King  v,  Nich- 

oletti,   18  Nev.  290,  3   Pac,  473.    See  ols,    138   Mass.    18;   Kost   v.   Bender, 

also,  Neg.  Inst,  Law,  §  71.  25   Mich.  SIS;    Camp   v,    Sturdevant, 
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ceases  when  the  instrument  becomes  merged  in  a  judgment." 
The  payment  of  a  note  before  its  maturity  by  one  of  several 
makers  extinguishes  its  negotiabihty'and  it  cannot  be  further 
transferred  by  him  after  maturity.^^ 

§  3427.  Transfer  by  indorsement. — The  legal  title  to  a  ne- 
gotiable instrument  made  payable  to  order  can  regularly  be  trans- 
ferred only  by  indorsement.^®  Where  such  paper  is  transferred 
without  indorsement  the  transferee  becomes  the  equitable  owner, 
and  takes  it  subject  to  all  the  equities  vested  in  prior  parties.'"' 
But  after  such  instrument  has  been  once  indorsed  in  blank,  fur- 
ther indorsement  is  not  necessary  and  it  will  pass  by  deliverJ^^^ 
Certain  requisites  of  an  indorsement  are  set  forth  in  the  Negotia- 
ble Instruments  Law  as  follows :  "The  indorsement  must  be  an 
indorsement  of  the  entire  instrument.  An  indorsement,  which 
purports  to  transfer  to  the  indorsee  a  part  only  of  the  amount 
payable,  or  which  purports  to  transfer  the  instrument  to  two  or 
more  indorsees  severally,  does  not  operate  as  a  negotiation  of  the 
instrument.  But  where  the  instrument  has  been  paid  in  part,  it 
may  be  indorsed  as  to  the  residue."""  The  signatures  of  indorsers 
should  be  placed  in  succession  as  they  are  made,  although  a  pro- 
miscuous placing  is  permissible.^^  As  to  the  language  of  the  in- 
dorsement, no  particular  form  of  words  is  required ;  nor  is  it  cus- 
tomary to  date  the  indorsement,  or  use  the  words  "or  order"  or 
"value  received."^*     Some  courts  have  held  a  guaranty  to  be 

16  Nebr   693   21  N.  W.  449;  Tod  v.  285;   Storch  v.  McCain,  8S  Cal.  304, 

Wick,  36  Oliio  St.  370;  Erie  Boot  &  24  Pac.  639;  Heard  v.  De  Loach,  105 

Shoe  Co.  V.  Eichenlaub,   127  Pa,  St.  Ga.    500,    30   S.    E.   940;    Wooley   v. 

164.  17  Atl.  889.  Lyon,   117  111.  244,  6   N.   E.  885,   57 

"Wooten  V.   Maultsby,  69  N.  Car.  Am.  Rep.  867;  Grimes  v.  Piersol,  25 

462 ;  Hudson  v.  Morriss,  55  Tex.  595.  Ind.    246 ;    McDonald    v.    Bailey,    14 

"  Gordon  v.  Wansey,  21  Cal.  11.  Maine  101 ;  Beall  v.  General  Electric 

"Hopkins  V.  Manchester,  16  R.  I.  Co.,  16  Misc.   (N.  Y.)  611,  73  N.  Y. 

663,    19   Atl.   243,   7   L.   R.   A.  387;  St.  594,  38  N.  Y.  S.  527. 

Chadron  Bank  v.  Anderson,  6  Wyo.  '^  Neg.  Inst.  Law,  §  62. 

518,  48  Pac.  197.  ==■  Brightly  v.  Rankin,  25  U.  C.  Q.  B. 

^  Pavey  v.  Stauffer,  45  La.  Ann.  353,  257 ;   Quin  v.   Sterne,  26  Ga.  223,  71 

12  So    512    19  L    R.  A.  716;  Bishop  Am.  Dec.  204;  Arnot's  Adrar.  v.  Sy- 

V.  Chase,  156  Mo.  158,  56  S.  W.  1080,  monds,  85  Pa.  St.  99,  27  Am.  Rep.  630. 

79  Am.  St.  515 ;  infra  note  36.  "*  Sanger  v,  Sumner,   13  Ark.  280 ; 

"^Carter  v.  Lehman,  90  Ala.  126,  7  Leavitt  v.   Putnam,  3  N.  Y.  494,  53 

So.  735;  Martin  v.  Warren,  11  Ark.  Am.  Dec.  322. 
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equivalent  to  a  transfer  by  indorsement/"  while  others  have  de- 
cided to  the  contrary.^' 

§  3428.  Striking  out  indorsement. — The  Negotiable  In- 
struments Law  provides :  "The  holder  may  at  any  time  strike 
out  any  indorsement  which  is  not  necessary  to  his  title.  The  in- 
dorser  whose  indorsement  is  struck  out,  and  all  indorsers  sub- 
sequent to  him,  are  thereby  relieved  from  liability  on  the  instru- 
ment."^^ Where  the  paper  is  transferred  by  special  indorsement 
the  holder  has  no  right  to  strike  out  the  name  of  the  person  men- 
tioned in  such  indorsement  and  insert  his  own  name  in  its  stead ; 
nor  can  he  strike  out  such  name  and  convert  such  special  indorse- 
ment into  a  blank  indorsement ;  but  he  may  strike  out  such  special 
indorsement  to  correct  a  mistake  in  the  name  of  the  indorsee,^^  or 
to  effect  a  change  of  intention  as  to  the  indorsee.^^  Where,  how- 
ever, the  first  of  several  indorsements  is  in  blank,  the  holder  by 
delivery  may  strike  out  all  intervening  indorsements,  whether 
general  or  special,  and  recover  under  the  blank  indorsement."" 
An  indorser  of  a  bill  may  afterward  become  the  holder  by  retrans- 
fer,  whereupon  he  may  strike  out  all  indorsements  subsequent  to 
his  own,  whether  such  indorsements  be  general  or  special."^  The 
Negotiable  Instruments  Law  provides  that  "Where  an  instrument 
is  negotiated  back  to  a  prior  party,  such  party  may,  subject  to  the 
provisions  of  this  act,  reissue  and  further  negotiate  the  same. 
But  he  is  not  entitled  to  enforce  payment  thereof  against  any 

==Pattillo  V.  Alexander,  96  Ga.  60,  ''Grimes   v.    Piersol,   25   Ind.   246; 

22  S.  E.  646,  29  L.  R.  A.  616;  Judson  Elinor  v.   Bewick,   55   Mich.  491,   22 

V.  Gookwin,  Zl  111.  286;  Robinson  v.  N.   W.    12;    Union   Bank  v.   Carr,   2 

Lair,  31  Iowa  9;  Kellogg  v.  Douglass  Humph.  (Tenn.)  345. 

County   Bank,   58   Kans.   43,   48   Pac.  =°  Morris  v.  Poillon,  50  Ala.  403. 

587,    62    Am.    St.    596 ;    Williams    v.  ^  Vanarsdale  v.  Hax,  107  Fed.  878, 

Hagar,  50  Maine  9 ;  Upham  v.  Prince,  47  C.  C.  A.  31 ;  Giddings  v.  !McCum- 

12    Mass.    14;    Mullen   v.    Jones,    102  ber,    51    111.    App.    373;    Mitchell    v. 

Minn.  72,  112  N.  W.  1048;  Dunham  Fuller,   15   Pa.   St.  268,  53  Am,  Dec, 

V.  Peterson,  5  N,  Dak.  414,  67  N.  W.  594;  Ritchie  v,  Moore,  5  Munf.  (Va.) 

293,  36  L.  R,  A.  232,  57  Am.  St.  556.  388,  7  Am.  Dec.  688. 

See  also,  Leahy  v.  Haworth,  141  Fed.  "  Palmer  v.   Gardiner,  77   111,   143 ; 

850,  17,  C.  C.  A.  84,  4  L.  R.  A.   (N.  Jones  v,  Berryhill,  25  Iowa  289;  Bul- 

S,)  657.  lock  V.  Nally,  12  La,  619;  Quimby  v. 

^^Edgerly  v.  Lawson,  176  ?>Iass.  551,  Varnum,  190  Mass.  211,  76  N,  E.  671 ; 
57  N.  E.  1020,  51  L.  R.  A.  432;  New  Polhemus  v.  Realty  Corp,,  74  N,  J. 
York  Cent.  Trust  Co.  v.  Wyandotte  L.  570,  67  Atl,  303;  Collins  v.  Pan- 
First  Nat.  Bank,  101  U.  S,  68,  25  L.  handle  Nat.  Bank,  75  Tex.  254,  11  S. 
ed.  876.  W.  1053. 

"  Neg.  Inst.  Law,  §  78. 
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intervening  party  to  whom  he  was  personally  liable.  "^^  Until 
the  instrument  is  delivered  to  a  bona  fide  holder  an  indorsement 
may  be  revoked.^^ 

§  3429.  Transfer  by  blank  indorsement. — An  indorsement 
in  blank  consists  in  the  payee  simply  placing  his  name  in  writing 
on  the  back  of  the  instrument  without  mentioning  the  name  of 
the  indorsee.**  But  it  may,  however,  consist  of  more  than  the 
mere  signature.^^  A  blank  indorsement  has  the  effect  to  make 
the  instrument  payable  to  bearer  and  as  such  is  transferable  by 
delivery.*"  A  blank  indorsement  is  itself  equivalent  to  a  bill  of 
exchange  payable  to  bearer  and  no  further  indorsement  is  neces- 
sary, although  it  may  be  afterward  indorsed.*^  The  Negotiable 
Instruments  Law  provides  that  "where  an  instrument,  payable  to 
bearer,  is  indorsed  specially,  it  may  nevertheless  be  further  nego- 
tiated by  delivery;  but  the  person  indorsing  specially  is  liable  as 
indorser  to  only  such  holders  as  make  title  through  his  indorse- 
ment."** "The  holder  may  convert  a  blank  indorsement  into  a 
special  indorsement  by  writing  over  the  signature  of  the  indorser 
in  blank  any  contract  consistent  with  the  character  of  the  in- 
dorsement."*'   But  it  has  been  held  that  the  holder  of  an  instru- 

'"Neg.  Inst.  Law,  §  80.  A.    (N.   S.)   804.     Under  the  Nego- 

^  State  Bank  v.  Johnson,  1  Swan,  tiable  Instruments  Law,  one  indors- 

(Tenn.)  217;  Berkeley  v.  Tinsley,  88  ing    in    blank,    before    delivery,    was 

Va.  1001,  14  S.  E.  842.                •  held  not  liable  as  maker  but  only  as 

"  Neg.  Inst.   Law,   §  64.    See  also,  indorser.   Gibbs  v.  Guaraglia,  75  N.  J. 

note  1  L.  R.  A.  712.  L.  168,  67  Atl.  81. 

==  Kennon  V.  McRae,  7  Port.  (Ala.)  "Curtis   v.    Sprague,   51    Cal.  239; 

175  Kavanagh  v.   Bank  of  America,   145 

'"Hughes  V.   Black    (Ala.),  39  So.  111.  App.  201;  Palmer  v.  Gardiner,  77 

984-   Meyer  v    Foster,   147  Cal.   166,  111.    143;    Melton   v.   Gibson,  97   Ind. 

81  Pac   402 ;  Stiles  v.  Shedden,  2  Ga.  158 ;  Rand  v.  Dovey,  83  Pa.  St.  280. 

App.  317,  58  S.  E.  515;  Sill  v.  Pate,  *»Neg.  Inst.  Law,  §  70. 

133  111.  App.  423;   Brown  v.  Fisher,  ^'Neg.  Inst.  Law,  §  65.   The  reason 

35  Ind.  App.  549,  74  N.  E.  632 ;  Massa-  for  the  rule  embodied  in  the  section 

chusetts     Nat     Bank    v.     Snow,    187  quoted  above  is  stated  in  Martin  v. 

Mass.  159,  72  N.  E.  959 ;  Bank  v.  But-  Cole,  104  U.  S.  30,  37,  26  L.  ed.  647. 

ler,  113  Tenn.  574,  83  S.  W.  655.  But  See  also,  Vincent  v,  Horlock,  1  Camp, 

it  has  been  held  that  even  the  provi-  442;  Beckwith  v.  Angell,  6  Conn.  317; 

sion   in   the   Negotiable    Instruments  State  Nat.  Bank  v.  Haylen,  14  Nebr. 

Law,  making  the  instrument  payable  480,  16  N.  W.  754.    In  Lyon  v.  Ew- 

to  bearer  when  the  last  indorsement  ings,  17  Wis.  61,  it  was  held  that  a 

is  blank,  does  not  convert  into  a  ne-  qualified   blank   indorsement    may   be 

gotiable  instrument  a  note  which  does  changed  -to  a  special  indorsement.  In 

not    contain    words    of    negotiability  Scott  v.  Calkin,  139  Mass.  529,  2  N. 

upon  its  face.    Wettlaufer  v.  Baxter,  E.  675,  it  was  held  that  an  indorsee 

137  Ky.  362,  125  S.  W.  741,  26  L.  R.  might   write   over    a   blank  indorse- 
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ment  indorsed  in  blank  cannot  fill  it  up  so  as  to  make  the  note 
payable  in  part  to  one  person  and  in  part  to  another.*"  A  holder 
under  a  blank  indorsement  may,  by  writing  his  name  over 
the  signature  of  the  indorser,  convert  it  into  a  special  indorse- 
ment/^ the  instrument,  however,  remaining  payable  to  bearer 
and  the  special  indorser  becoming  liable  to  parties  making  title 
through  his  indorsement.*"  In  general,  any  holder,  no  matter 
how  remote,  may  fill  a  blank  indorsement  with  a  contract  con- 
sistent with  the  legal  intent  of  the  indorsement.*' 

§  3430.  Transfer  by  special  indorsement. — "A  special  in- 
dorsement specifies  the  person  to  whom,  or  to  whose  order  the 
instrument  is  to  be  payable ;  and  the  indorsement  of  such  indorsee 
is  necessary  to  the  further  negotiation  of  the  instrument."**  Title 
to  the  paper  being  transferred  by  such  indorsement  it  can  be  fur- 
ther transferred  only  by  indorsement  of  the  person  named  in  the 
special  indorsement.  *° 

§  3431.  Transfer  by  restrictive  indorsement. — Restrictive 
indorsements  are  defined  and  their  effect  prescribed  in  the  Nego- 
tiable Instruments  Law  as  follows :  "An  indorsement  is  restrict- 
ive, which  either :  ( i )  prohibits  the  further  negotiation  of  the 
instrument;  or  (2)  constitutes  the  indorsee  the  agent  of  the  in- 
dorser ;  or  (3)  vests  the  title  in  the  indorsee  in  trust  for  or  to  the 
use  of  some  other  person.  But  the  mere  absence  of  words  imply- 
ing power  to  negotiate  does  not  make  an  indorsement  restrict- 
ive."*" "A  restrictive  indorsement  confers  upon  the  indorsee  the 
right:  (i)  to  receive  payment  of  the  instrument;  (2)  to  bring 
any  action  thereon  that  the  indorser  could  bring;  (3)  to  transfer 
his  right  as  such  indorsee,  where  the  form  of  the  indorsement 

ment,   "I   guarantee  payment   of   the  "Andrews  v.  Simms,  33  Ark.  771; 

within  note."   But  in  Belden  v.  Hann,  Bowers  v.  Headen,  4  Ind.  318;  Hub- 

61   Iowa  42,   IS  N.  W.  591,  the  con-  bard  v.  Williamson,  26  N.  Car.  266; 

trary  was  held.  Evans   v.    Gee,    11    Pet.    (U.    S.)    80, 

"Erwin  V.  Lynn,   16  Ohio  St.  539.  9  L.  ed.  639. 

"  Illinois    Conference    &    Assn.    v.  **  Neg.    Inst.    Law,    §    64.    But   see 

Plagge,  177  111.  431,  53  N.  E.  76,  69  Spence  v.  Robinson,  35  W.  Va.  313, 

Am.  St.  252 ;  Hunter  v.  Hempstead,  1  13   S.   E.   1004. 

Alo.  67,  13  Am.  Dec.  468.  "  Cunliffe  v.  Whitehead,  3  Bing.  N. 

"  Habersham    v.    Lehman,    63    Ga.  Cas.  828 ;  Minor  v.  Bewick,  55  Mich. 

383;    Johnson    v.    Mitchell,    SO    Tex.  491,  22  N.  W.  12. 

212,  32  Am.  Rep.  602.  "  Neg.  Inst.  Law,  §  66. 
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authorizes  him  to  do  so.  But  all  subsequent  indorsees  acquire 
only  the  title  of  the  first  indorsee  under  the  restrictive  indorse- 
ment."*^ As  the  term  implies,  a  restrictive  indorsement  is  one 
so  worded  as  to  restrict  the  further  negotiability  of  the  instru- 
ment.*^ The  restriction  may  be  as  to  the  amount,  in  vi^hich  case 
the  liability  of  the  indorser  will  not  exceed  the  amount  desig- 
nated ;*"  or  the  restriction  may  be  as  to  the  person  to  receive  pay- 
ment, in  which  case  payment  or  transfer  is  restricted  to  a  particu- 
lar person.""  Where  the  indorser  expresses  a  condition  in  his 
indorsement  it  has  been  held  that  such  condition  does  not  affect 
the  further  negotiability  of  the  instrument  but  simply  serves  to 
carry  notice  of  the  condition."^  An  indorsement  for  collection  is 
restrictive  if  "for  collection"  or  words  of  similar  import  are  ex- 
pressed in  the  indorsement,"  but  an  indorsement  in  blank,  al- 
though intended  only  as  an  indorsement  for  collection,  transfers 
the  title  to  the  indorsee.  °^  An  indorsement  for  collection  is  not 
a  transfer  of  the  title  to  the  indorsee,  but  merely  makes  the  in- 
dorsee agent  for  the  indorser  to  present  the  paper,  demand  and 
receive  payment,  and  remit  the  proceeds."*  An  indorser  may 
transfer  title  to  the  paper  and  at  the  same  time  relieve  himself 
from  liability  as  an  indorser  to  pay  the  instrument  by  writing 
after  his  signature  the  words  "without  recourse"  or  any  words  of 

"  Neg.  Inst.   Law,   §  67.  Velde,  49  111.  App.  21 ;  Freeman's  Nat. 

*'Fawsett    v.    United    States   Nat.  Bank  v.   National   Tube-Works    Co., 

Life  Ins.  Co.,  97  111.  11,  37  Am.  Rep.  151  Mass.  413,  24  N.  E.  779,  8  L.  R. 

95  ■  Hook  V.  Pratt,  78  N.  Y.  371,  34  A.  42,  21  Am.  St.  461 ;  Bank  of  Indian 

Arn.  Rep.  539 ;  Fassin  v.  Hubbard,  55  Territory  v.  First  Nat.  Bank,  109  Mo. 

N    Y    465  Aop.  665 ;  Roberts  v.  Snow,  27  Nebr. 

"  Cole  V.'  Tuck,  108  Ala.  227,  19  So.  425,  43  N.  W.  241 ;  Roberts  v.  Par- 

377  rish,  17  Ore.  583,  22  Pac.  136;  Kemp- 

""Edie  V.   East  India  Co.,  2  Burr,  ner  v.  Jordan,  3  Tex.  Civ.  App.  129, 

1216-   Temple  v.   Baker,   125   Pa.   St.  22  S.  W.   1001;  Lanier  v.  Nash,  121 

634,  17  Atl.  516,  3  L.  R.  A.  709,  11  U.  S.  404,  30  L.  ed.  947,  7  Sup.  Ct. 

Am    St  926.  919. 

"McGorray   v.    Stockton    Sav.   &c.  "'Morris   v.    Preston,   93    111.   215; 

Soc,  131  Cal.  321,  63  Pac.  479;  John-  Eversole  v.  Maull,  SO  Md.  95;  Odell 

son  V.  Barrow,  12  La.  Ann.  83  (hold-  v.   Gray,   IS   Mo.   337,   55   Am.   Dec. 

ing   that    a    conditional    indorsement  147;    Hutchinson  v.    Manhattan   Co., 

does   not   bind   the   indorser,    if   the  150  N.   Y.  250,  44  N.   E.  775.     See 

condition    is    not   performed)  ;    Tap-  note  in  17  L.  R.  A.   (N.  S.)  838  and 

pan  V.   Ely,   15   Wend.    (N.   Y.)    362  in  28  L.  R.  A.  (N.  S.)  530,  as  to  when 

(holding    condition    does    not    affect  unrestricted      indorsement      can     be 

negotiability).  shown   to    have   been    for   collection 

°^  People's  Bank  v.  Jefferson  Coun-  only, 

ty  Sav.  Bank,  106  Ala.  524,  54  Am.  "  Northwestern  Nat.  Bank  v.  Bank 
St.    59;    McPherson    Nat.    Bank    v. 

41 — Contracts,  Vol.  4 
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similar  import.°°  But  such  indorsement  does  not  free  the  in- 
dorser  from  all  liability.  He  is  liable  for  certain  implied  warran- 
ties as  a  seller  of  the  paper,  such  as  that  the  instrument  is  in  all 
respects  genuine  as  to  prior  parties/^  that  he  has  a  good  title  and 
a  right  to  transfer  it"  and  that  he  has  no  knowledge  of  any  fact 
that  would  impair  its  validity." 

§  3432.  Transfer  by  delivery. — A  negotiable  instrument 
expressly  made  payable  to  bearer  is  transferable  by  delivery.^" 
Likewise,  an  instrument  indorsed  in  blank  is  transferable  by  de- 
livery;'^" or  if  the  instrument  is  payable  to  a  fictitious  person,"^ 
to  the  drawer's  or  maker's  own  order  and  has  been  indorsed 
by  him,^^  or  to  a  designated  person  or  bearer.^^ 

§  3433.  Transfer  by  assignment. — The  term  "indorsement" 
is  usually  applied  to  the  transfer  of  negotiable  paper  only,  while 
assignment  relates  more  particularly  to  the  transfer  of  choses  in 


of  Commerce,  107  Mo.  402,  17  S.  W. 
982,  IS  L.  R.  A.  102 ;  Boyer  v.  Rich- 
ardson, 52  Nebr.  156,  71  N.  W.  981. 

''  Seeley  v.  Reed,  28  Fed.  164 ;  Hud- 
son V.  Shepard,  90  111.  App.  626; 
Brotherton  v.  Street,  124  Ind.  599,  24 
N.  E.  1068;  Cross  v.  Hollister,  47 
Kans.  652,  28  Pac.  693;  Waite  v. 
Foster,  33  Maine  424;  Leavitt  v. 
Thurston,  38  Utah  351,  113  Pac.  77. 

°°  Birmingham  Nat.  Bank  v.  Brad- 
ley, 103  Ala.  109,  IS  So.  440,  49  Am. 
St.  17;  Lobdell  v.  Baker,  1  Mete. 
(Mass.)   193,  35  Am.  Dec.  258. 

"  Palmer  v.  Courtney,  32  Nebr.  773, 
49  N.  W.  754;  Dumont  v.  William- 
son, 18  Ohio  St.  515,  98  Am.  Dec. 
186. 

"» Smith  V.  Corege,  S3  Ark.  295,  14 
S.  W.  93;  Challiss  v.  McCrum,  22 
Kans.  157,  31  Am.  Rep.  181;  Fur- 
gerson  v.  Staples,  82  Maine  159,  19 
Atl.   158,  17  Am.  St.  470. 

"Edison  v.  Frazier,  9  Ark.  219; 
Jones  V.  Nellis,  41  111.  482,  89  Am. 
Dec.  389;  Tescher  v.  Merea,  118  Ind. 
586,  21  N.  E.  316;  Laub  v.  Rudd,  37 
Iowa  617;  Winstead  v.  Davis,  40 
Miss.  785 ;  Dunham  v.  Peterson,  5  N. 
Dak.  414,  67  N.  W.  293,  36  L.  R.  A. 
232,  57  Am,  St.  556 ;  Avery  v.  Latimer, 
14  Ohio  542;  Lebcher  v.  Lambert,  23 


Utah  1,  63  Pac.  628;  O'Connor  v. 
Slatter,  48  Wash.  493,  93   Pac.   1078. 

°°  Carter  v.  Lehman,  90  Ala.  126, 
7  So.  735;  Wooley  v.  Lyon,  117  111. 
244,  6  N.  E.  885,  57  Am.  Rep.  867; 
Grimes  v.   Piersol,  25   Ind.  246. 

''Keenan  v.  Blue,  146  111.  App.  7; 
Farnsworth  v.  Drake,  11  Ind.  101; 
Seaboard  Nat.  Bank  v.  Bank  of 
America,  193  N.  Y.  26;  Forbes  v. 
Espy,  21  Ohio  St.  474, 

""-  Meyer  v.  Foster,  147  Cal.  166,  81 
Pac.  402 ;  Citizens'  Savings  Bank  v. 
Newburvport,  169  Fed.  766,  95  C.  C. 
A.  232;  Lowrie  v.  Zunkel,  49  Mo. 
App.  153  (holding  an  indorsement 
not   necessary). 

"'Edison  v.  Frazier,  9  Ark.  219; 
Tescher  v.  Merea,  118  Ind.  586,  21 
N.  E.  316;  Hathcock  v.  Owen,  44 
Miss.  799;  Carr  v.  Le  Fevre,  27  Pa. 
St.  413 ;  Hopkins  v.  Seymour,  10  Tex. 
202.  For  jurisdictions  where  statutes 
require  indorsement,  see  Stemhilper 
V.  Basnight,  153  N.  Car.  293,  69  S. 
E.  220.  See  also.  First  Nat.  Bank 
V  Nelson,  105  Ala.  180,  16  So.  707; 
Turner  v.  Peoria  &  S,  R.  Co.,  95 
III.  134,  35  Am.  Rep.  144;  Blood  v. 
Northup,  1  Kans,  28;  Beatty  v.  An- 
derson, 5  Mo.  447;  Osborn  v.  Kist- 
ler,  35  Ohio  St.  99. 
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action  not  negotiable."  However,  the  equitable  title  to  a  bill  or 
note  and  to  the  moneys  payable  on  it  may  be  transferred  by  as- 
signment, and  this  does  not  make  the  assignor  liable  as  an  in- 
dorser.®'  Such  assignment  may  be  formal  or  otherwise,  and  if 
formal  may  be  made  by  separate  instrument.""  An  assignee  of 
a  negotiable  instrument  takes  it  subject  to  the  rules  applying  to  as- 
signments and  subject  to  the  equities  the  parties  had  on  the  instru- 
ment before  the  assignment  had  been  made  to  him.  In  other 
words,  the  assignment  of  a  negotiable  instrument  confers  upon  the 
holder  only  such  rights  as  he  would  acquire  upon  the  assignment 
of  a  nonnegotiable  instrument."  Nonnegotiable  instruments  are 
assignable  in  like  manner  as  other  choses  in  action."^  Where  the 
statute  does  not  require  a  written  assignment,  the  instrument, 
whether  negotiable  or  nonnegotiable,  may  be  assigned  by  parol."* 

§  3434.  Effect  of  transfer  upon  equities. — As  a  general 
rule,  the  transfer  of  a  negotiable  instrument  carries  with  it  the 
entire  instrument  and  the  debt  evidenced  by  it,  together  with  all 
rights  and  powers  conferred  by  the  paper  itself  or  in  collaterals 
attending  it.'°  And  it  is  also  held  that  a  guaranty  or  contract  of 
suretyship  will  pass  with  the  transfer  of  the  original  instrument." 
By  the  indorsement  of  a  negotiable  instrument,  or  by  its  delivery, 
if  it  is  payable  to  bearer,  the  purchaser  before  maturity  in  good 
faith  and  for  value  takes  it  free  from  all  the  equities  vested  in 

"  Freeman's  Bank  v.  Ruckman,  16  121  S.  W.  728,  134  Am.  St.  83 ;  First 

Grat.   (Va.)   126.  Nat.     Bank    of     Council     Bluffs     v. 

•»  Strickland    v.    Lesesne,    160    Ala.  Moore,  137  Fed.  SOS,  70  C.  C.  A.  89; 

213,  49  So.  233;   Bond  v.  Holloway,  Martin  v.  Martin,  174  111.  371,  SI  N. 

18    Ind.    App.    2S1,    47    N.    E.    838;  E.  691,  66  Am.  St.  290;  Bannister  v. 

Mitchell   V.    Walker,    Fed.    Cas.    No.  Rouse,  44  Mich.  428,  6  N.  W.  870; 

9670.  Moore  v.  Miller,  6  Ore.  254,  25  Am. 

"Biscoe   V.    Sneed,    11    Ark.    104;  Rep.  518. 
Goodrich   v.    Stanley,   23    Conn.    79 ;  '"  Central  Bank  of  Canada  v.  Gar- 
Foster  V.  Berkey,  8  Gil.  (Minn.)  310;  land,  18  Ont.  App.  438;  Gay  v.  Power 
Braanock  v.  Magoon,   141   Mo.  App.  Co.,    180   Fed.   222;    R.   J.    &   B.    F. 
316.  Camp  Lumber  Co.  v.   State  Savings 

"  May   V.    Dyer,    57    Ark.    441,   21  Bank,  59  Fla.  455,  51  So.  543 ;  Dodge 

S.   W.    1064;   Cochran  v.  Strong,  44  v.   Stanhope,  55  Md.   113.     See  also, 

Ga.    6i6\    Johnson    v.    Welby,   2    B.  Layton  v.  Hough  (Mo.  App.),  152  S. 

Mon.  (Ky.)   122.  W.  410. 

°°  Heard   v.    Kennedy,    116   Ga.   Z6,  "Lemmon    v.     Strong,     59    Conn. 

42  S.  E.  509;  Maxwell  v.  Goodrum,  448,  22  Atl.  293,  12  L.  R.  A.  270,  21 

10    B.    Mon.    (Ky.)    286;    Norton   v.  Am.    St.    123;    Commercial    Bank   v. 

Piscataqua   Fire  &  Marine  Ins.   Co.,  Cheshire    Provident    Inst,    59    Kans. 

Ill   Mass.   532;   Stiles  v.   Farrar,   18  361,  53  Pac.  131,  41  L.  R.  A.  175,  68 

Vt.  444.  Am.   St.  368 ;   Phelps  v.   Sargent,  69 

"•Maloney  v.   State,  91   Ark.  485,  Minn.   118,  71   N.  W.  927.  And  see 
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prior  parties  of  which  he  had  no  notice."  But  the  purchaser  of 
nonnegotiable  paper  is  entitled  to  no  such  immunity,  and  takes 
subject  to  defenses  originally  existing  against  the  payee,  or  aris- 
ing before  notice  of  transfer.'^ 

§  3435.  Liability  of  transferrer  by  indorsement. — The  in- 
dorsement of  a  negotiable  instrument  is  a  new  contract,  by  which 
the  indorser  engages  that  the  instrument  will  be  accepted  or  paid, 
as  the  case  may  be,  according  to  its  tenor,  to  the  indorsee  or  any 
one  who  becomes  a  subsequent  holder;'*  but  this  engagement  is 
conditioned  on  due  diligence  on  the  part  of  the  holder  in  the 
matter  of  presentment  or  demand  and  notice. '°  He  further  en- 
gages that  the  instrument  is  in  every  respect  genuine  and  valid ;'" 
that  all  prior  parties  were  competent;"  and  that  he  has  a  good 
title  to  the  paper  and  the  right  to  indorse  it.'*  By  waiver  of 
demand  or  notice  the  indorser  may  enlarge  his  liability,'^    or  he 


Guardians  of  Poor  of  Lichfield  Union 
V.  Greene,  1  H.  &  N.  884. 

"Bothell  V.  Fletcher,  94  Ark.  100, 
125  S.  W.  645;  Piper  v.  Headlee,  39 
111.  App.  93 ;  Wilcox  v.  Tethering- 
ton,  103  111.  App.  404;  Proctor  v. 
Cole,  lis  Ind.  IS,  17  N.  E.  189; 
Northwestern  Sav.  Bank  v.  Inter- 
national Bank,  90  Mo.  App.  205 ;  Citi- 
zens' State  Bank  v.  Cowles,  39  Misc. 
(N.  Y.)  571,  80  N.  Y.  S.  598;  Eberly 
Co.  V.  Gibson,  107  Va.  315,  58  S.  E. 
591.  As  to  who  are  bona  fide  pur- 
chasers and  what  is  sufficient  to  put 
on  inquiry,  see  note  in  29  L.  R.  A. 
(N.  S.)  351-386;  and  Johnson  v.  Har- 
rison (Ind,),  97  N.  E.  930. 

''  Carroll  v.  Malone  28  Ala.  521 ; 
Shakespear  v.  Smith,  /7  Cal.  638,  20 
Pac.  294,  11  Am.  St.  327;  Union 
Stock- Yards  Nat.  Bank  v.  Bolan,  14 
Idaho  87,  125  Am.  St.  146;  Mettart 
V.  Allen,  139  Ind.  644,  39  N.  E.  239; 
City  Nat.  Bank  of  Kansas  City  v. 
Gunter,  67  Kans.  227,  72  Pac.  842; 
School  Dist.  V.  Stough,  4  Nebr.  357; 
Dickerson  v.  Higgins,  15  Okla.  588, 
82  Pac.  649;  Gilley  v.  Harrell,  118 
Tenn.  115,  101  S.  W.  424;  Ellis  v. 
Hahn,  29  Tex.  Civ.  App.  395,  68  S. 
W.   336. 

"Johnson    v.    Downing,    76    Ark. 


128,  88  S.  W.  825;  Van  Fleet  v. 
Sledge,  45  Fed.  743 ;  FrankUn  v. 
Browning,  117  Fed.  226,  54  C.  C.  A. 
258;  Worley  v.  Johnson,  60  Fla.  294, 
53  So.  543,  33  L.  R.  A.  (N.  S.) 
639n ;  Woodward  v.  Lowry,  74  Ga. 
148;  Prentiss  v.  Savage,  13  Mass.  20. 

"Wylie  V.  Cotter,  170  Mass.  356, 
49  N.  E.  746,  64  Am.  St.  305 ;  Mack- 
intosh V.  Gibbs,  81  N.  J.  L.  577,  80 
Atl.  554;  Whitaker  v.  Brooks  (Tex. 
Civ.  App.),  137  S.  W.  921;  Hamer 
V.  Brainerd,  7  Utah  245,  26  Pac.  229, 
12  L.  R.  A.  434;  Nash  v.  Harrington, 
1  Aik.  (Vt.)  39. 

'"Furgerson  v.  Staples,  82  Maine 
159,  19  Atl.  158,  17  Am.  St.  470; 
Thrall  v.  Newell,  19  Vt.  202,  47  Am. 
Dec.  682. 

"  Butler  V.  Slocomb,  33  La.  Ann. 
170,  39  Am.  Rep.  265;  Edmunds  v. 
Ros'e,  51  N.  J.  L.  547,  18  Atl.  748,  14 
Am.  St.  704. 

™Furgerson  v.  Staples,  82  Maine 
159,  19  Atl.  158,  17  Am.  St.  470; 
Merchants'  Nat.  Bank  v.  Spates,  41 
W.  Va.  27,  23  S.  E.  681,  56  Am.  St. 
828 

"Robinson  v.  Barnett,  19  Fla.  670, 
45  Am.  Rep.  24;  Pollard  v.  Bowen, 
57  Ind.  232;  Keller  v.  Home  L.  Ins. 
Co.,  95  Mo.  App.  627,  69  S.  W.  612. 
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may  limit  it  by  restrictive  indorsement/"  Under  some  circum- 
stances an  indorser  may  become  liable  as  maker  as  well  as  in- 
dorser.  This  is  true  in  case  he  is  in  fact  both  maker  and  in- 
dorser, also  where  he  signs  as  maker  and  indorser  a  note  pay- 
able to  a  blank  payee  or  to  his  own  order."  Under  the  common 
law  an  indorser  is  not  liable  as  surety,  but  by  statute  in  some 
states  and  by  presumption  of  law  he  is  a  surety  for  the  maker. 
And  if  he  indorses  for  honor  or  for  accommodation  it  has  been 
held  he  becomes  a  surety  for  the  maker  or  drawer.^^  If  the  paper 
is  nonnegotiable  the  party  indorsing  it  assumes  in  general  the 
same  liability  as  between  the  payee  and  the  immediate  indorsee  as 
if  it  were  a  negotiable  paper  f  but  the  courts  are  not  agreed  as  to 
the  extent  of  his  liability,  and  some  hold  his  liability  to  be  that  of 
a  surety;'*  others  hold  the  indorsement  equivalent  to  a  new  note 
creating  a  direct  and  unconditional  promise  on  the  part  of  the 
indorser  to  pay  the  indorsee.*'  All  are  agreed,  however,  that  he 
may  become  liable  as  an  indorser  by  expressing  such  intent  in 
his  indorsement.**  The  general  law  as  to  the  liability  of  the  in- 
dorser is  clearly  set  out  in  the  Negotiable  Instruments  Law  as 
follows:  "Every  indorser  who  indorses  without  qualification 
warrants  to  all  subsequent  holders  in  due  course :  ( i )  the  mat- 
ter and  things  mentioned  in  subdivisions  one,  two  and  three  of 
the  next  preceding  section;  and,  (2)  that  the  instrument  is  at  the 
time  of  his  indorsement  valid  and  subsisting,  and,  in  addition, 
he  engages  that  on  due  presentment,  it  shall  be  accepted  or  paid, 
or  both,  as  the  case  may  be,  according  to  its  tenor,  and  that  if 
it  be  dishonored,  and  the  necessary  proceedings  on  dishonor  be 
duly  taken,  he  will  pay  the  amount  thereof  to  the  holder,  or  to 
any  subsequent  indorser  who  may  be  compelled  to  pay  it."*' 

'"Edie  V.   East  India  Co.,  2  Burr.  »*  Castle  v.   Candee,  16  Conn.  223; 

1216;  Fawsett  v.  U.  S.  National  Life  Parker  v.  Riddle,  11  Ohio  102. 

Ins.  Co.,  97  111.  11,  37  Am.  Rep.  95.  =»  Allison  v.  Hollembeak,  138  Iowa 

''Usry  V.    Saulsbury,  62   Ga.    179;  479,    114   N.   W.    10S9;    Cromwell   v. 

Pace  V.  Welmending,  12  Bush  (Ky.)  Hewitt,  40  N.  Y.  491,  100  Am.  Dec. 

141;    Edwards  v.   Hasbrook,  2   Tex.  527;    Gorman   v.   Ketchum,   33   Wis. 

578.  427. 

""Ross   V.   Saulsbury,   52  Ga.   379;  "Force  v.  Craig,  7  N.  J.  L.  272; 

Tevis  V.  Tevis,  24  Mo.  535,  Kline  v.  Keiser,  87  Pa.  St.  485. 

^'Haber  v.  Brown,  101  Cal.  445,  35  "  Neg.  Inst.  Law,  §  116. 
Pac.    1035;    Columbus    Nat.   Bank   v. 
Leonard,  91  Ga.  805,  18  S.  E.  32. 
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"Where  a  person  places  his  indorsement  on  an  instrument  ne- 
gotiable by  delivery  he  incurs  all  the  liabilities  of  an  indorser."*' 

§  3436.  Liability  of  transferrer  by  delivery. — The  Negotia- 
ble Instruments  Law  provides  that,  "Every  person  negotiating  an 
instrument  by  delivery  or  by  a  qualified  indorsement,  warrants 
( I )  that  the  instrument  is  genuine  and  in  all  respects  what  it 
purports  to  be;  (2)  that  he  has  a  good  title  to  it;  (3)  that  all 
prior  parties  had  capacity  to  contract;  (4)  that  he  has  no  knowl- 
edge of  any  fact  which  would  impair  the  validity  of  the  instru- 
ment or  render  it  valueless.  But  when  the  negotiation  is  by 
delivery  only,  the  warranty  extends  in  favor  of  no  holder  other 
than  the  immediate  transferee."^"  Thus  we  see  that  the  war- 
ranties of  the  qualified  indorser  extend  to  all  subsequent  holders, 
while  those  of  the  transferer  by  delivery  extend  to  his  im- 
mediate transferee  only.  When  the  instrument  has  passed  from 
hand  to  hand  by  mere  delivery  the  transferrer  is  no  longer  a 
party  to  it  and  is  not  liable  on  the  instrument.""  There  can  usually 
be  no  recovery  against  the  party  whose  name  does  not  appear  on 
the  instrument,  unless  the  party  who  is  endeavoring  to  recover 
from  him  has  immediately  received  the  instrument  from  him. 
But  it  has  been  held  that  a  transfer  by  delivery  will  amount  to  an 
indorsement  if  the  transferrer  simultaneously  agrees  to  refund 
the  amount  received  if  the  instrument  is  dishonored."^ 

§  3437.  Liability  of  transferrer  by  assignment. — While  the 
assignor  of  negotiable  instruments  payable  to  bearer  assumes 
certain  liabilities  they  are  less  extensive  than  that  of  an  indorser."^ 
They  differ  principally  in  respect  to  the  guaranty  of  solvency  of 
the  parties  to  the  instrument  and  in  that  the  instrument  will  be 
honored  at  maturity,  neither  of  which  is  guaranteed  by  the 
assignor."^    In  such  case  the  assignor's  liability  is  limited  to  a 

''Neg    Inst    Law    §   117  transfer    without    indorsement,    note 

'"Neg.   Inst.  Law,   §   115.  in  10  L.  R.  A.   (N.  S.)  S11-SS4. 

""Crenshaw  v.  Jackson,  6  Ga.  509,  "'Stone  v.   Smith,  30  Tex.   138,  94 

SO  Am.  Dec.  361 ;  Roberts  v.  Haskell,  Am.  Dec.  299. 

20   111.   59;   Butler  v.   Suddeth,   6  T.  "=  Cochran   v.   Strong,   44   Ga.   636; 

B.   Mon.    (Ky.)    541;   Martin  v.   Mc-  Boylan  v.  Dickerson,  3  N.  J.  L.  24. 

Masters,  14  La.  420;   Smyth  v.   Car-  "' Milliken   v.    Chapman,    75    Maine 

den,  1   Swan.   (Tenn.)   28.     See  gen-  306,    46     Am.    Rep.    386;     Hecht    v. 

erally,  as  to  rights  and  obligations  on  Batcheller,   147   Mass.  335,  17   N.   E. 
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warranty  that  the  parties  to  the  instrument  were  competent  to 
contract."*  His  liability,  like  that  of  an  indorser  without  re- 
course, or  a  transferrer  by  delivery,  extends  only  to  implied  war- 
ranties as  a  vendor  of  the  instrument.'" 

§  3438.  Transferrer's  implied  warranties. — As  a  general 
rule  a  party  who  transfers  a  negotiable  instrument  impliedly 
warrants  that  he  has  title  thereto."^  But  in  the  absence  of  fraud 
the  words  "without  recourse"  in  the  assignment  protect  the  as- 
signor from  liability  for  failure  of  title  in  the  instrument,  though 
the  use  of  the  same  words  in  an  indorsement  affords  no  such 
protection."  However,  the  transferrer  of  a  negotiable  instru- 
ment, even  where  indorsed  "without  recourse,"  warrants  the  va- 
lidity of  the  instrument,"*  and  that  the  signatures  of  all  prior  par- 
ties are  genuine.""  On  the  transfer  of  a  negotiable  instrument 
without  indorsement,  and  in  the  absence  of  misrepresentation, 
there  is  no  implied  warranty  of  the  solvency  of  the  parties  to  it.^ 

651,  9  Am.  St.  708;  Lyons  v.  Miller,  Leonard  v.  Draper,  187  Mass.  536,  12, 

6  Grat.   (Va.)   427,  52  Am.  Dec.  129.  N.  E.  644;  First  Nat.  Bank  v.  Currie, 

"Butler  V.    Slocomb,   33   La.   Ann.  147   Mich.   12,   110   N.  W.   499,  9  L. 

170,  39  Am.   Rep.  265;    Edmunds  v.  R.    A.    (N.    S.)    698n,    118   Am,    St. 

Rose,   51   N.   J.   L.   547,   18  Atl.  748,  537;    Trustees  of  Broaddus    Inst.   v. 

11  Am.  St.  704;  Lobdell  v.  Baker,  3  Siers,  68  W.  Va.   125,  69  S.   E.  468. 

Mete.   (Mass.)  469.  "First    Nat.    Bank  v.     City    Nat. 

°°  Redden   v.    First    Nat.    Bank,    66  Bank,   182   Mass.   130,   65    N.    E.   24, 

Kans.    747,    71    Pac.    578;     Dent    v.  94   Am.    St.   637n    (holding  no   such 

Ashley,    Hempst.    (U.    S.)    55,    Fed.  implied     warranty     by     indorsement 

Cas.  No.  3809b.  "for    collection")  ;    Lieber   v.   Fourth 

"Willard    V.    Crook,   21    App.    (D.  Nat.    Bank,    137   Mo.   App.    158,    117 

C.)    237;    Scarbrough    v.    Bank,    157  S.    W.    672;    The    Oriental    Bank    v. 

Ala.  577,  48  So.  62,  131  Am.  St.  71;  Gallo,   112   App.   Div.    (N.  Y.)    360; 

Bankhead    v.    Owen,    60    Ala.    457;  First  Nat.  Bank  v.  First  Nat.  Bank, 

Smith  V.  Corege,  53  Ark.  295,  14  S.  68  Ohio  St.  43,  67  N.  E.  91;   Fret- 

W.  93;  Mills  v.  Barney,  22  Cal.  240;  well   v.    Carter,   78   S.    Car.    531,    59 

Meriden  Nat.  Bank  v.  Gallaudet,  120  S.  E.  639. 

N.  Y.  298,  24  N.  E.  994.  ^  Williams  v.   Osbon,   75   Ind.   280 ; 

"Wolcott  V.   Timberman,  28  Iowa  Milliken  v.  Chapman,  75  Maine  306, 

454.  46  Am.  Rep.  386;  Hecht  v.  Batchel- 

"  Scarbrough  v.  Bank,  157  Ala.  577,  ler,   147  Mass.  335,   17  N.  E.  651,  9 

48   So    62,   131  Am.   St.  71;   Cluseau  Am.   St.   708;    People's   Bank  v.   Bo- 

V.  Wagner,  126  La.  375,  52  So.  547 ;  gart,  81  N.  Y.  101,  Zl  Am.  Rep.  481. 


CHAPTER    LXXXVIII. 

MATURITY,    GRACE,    EXTENSION    AND    RENEWAL. 

§  3445.  Maturity  of  paper  payable  at     §  3449.  Effect    of    extension    or    re- 
a   fixed   time.  newal  as  between  parties. 

3446.  Maturity  of  paper  payable  on        3450.  Effect     of     extension    or     re- 

or  before  or  after  a  fixed  newal  as  discharge  of  other 

time.  parties. 

3447.  i\Iaturity  of  paper  payable  on        3451.  What  constitutes  an  extension 

or  after  demand.  or   renewal. 

3448.  Days    of    grace.  3452.  Effect  of  laches. 

§  3445.    Maturity  of  paper  payable  at  a  fixed  time. — The 

time-  of  maturity  of  a  negotiable  instrument  becomes  important 
in  considering  whetlier  an  action  on  it  is  prematurely  brought; 
whether  the  statute  of  limitations  has  barred  the  action ;  whether 
a  tender  is  premature  or  too  late;  whether  it  has  been  protested 
prematurely  or  too  late ;  whether  it  has  been  transferred  before 
maturity,  so  as  to  give  the  holder  the  position  of  a  bona  fide  pur- 
chaser ;  and  in  many  other  cases  that  often  arise.  The  Negotiable 
Instruments  Law  provides  that,  "Every  negotiable  instrument  is 
payable  at  the  time  fixed  therein  without  grace.  When  the  day 
of  maturity  falls  upon  Sunday,  or  a  holiday,  the  instrument  is 
payable  on  the  next  succeeding  business  day.  Instruments  fall- 
ing due  or  becoming  payable  on  Saturday  are  to  be  presented  for 
payment  on  the  next  succeeding  business  day,  except  that  instru- 
ments payable  on  demand  may,  at  the  option  of  the  holder  be 
presented  for  payment  before  twelve  o'clock  noon  on  Saturday 
when  that  entire  day  is  not  a  holiday."  The  above  section,  as 
contained  in  states  which  have  adopted  the  act,  has  been  modified 
to  some  extent.^  Where  the  instrument  is  in  terms  payable  on  a 
fixed  day  it  becomes  due  on  that  day;  and  a  tender  on  the  fol- 
lowing day,  without  interest,  is  not  good,  while  a  tender  before 
that  day  is  premature.^   Also  where  the  instrument  is  payable  at 

'  Neg.   Inst.  Law,  §  145.     See  Ind.     13  S.  E.  591 ;  Middaugh  v.  Wilson,  30 
Acts  1905,  196,  and  Acts  1911,  164.        Ind.  App.  112,  65  N.  E.  555. 
=  Beach    v.    Atkinson,    87    Ga.    288, 
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a  fixed  time,  it  is  overdue  as  soon  as  that  time  is  past,  and  a 
party  taking  a  transfer  thereof  after  that  time  is  not  a  bona  fide 
holder/  Where  the  instrument  is  payable  a  specified  number  of 
days,  months,  or  years  after  date,  it  matures  on  the  last  day  of 
the  time  specified,  reckoning  from  the  date,  unless  days  of  grace 
are  allowed  and  unless  a  different  intention  is  expressly  shown.* 
An  instrument  payable  a  certain  number  of  days  after  date  falls 
due  at  the  last  of  the  number  of  days  specified,  reckoning  from 
the  date,^  and  in  determining  the  maturity  of  such  instrument  the 
day  of  its  date  is  to  be  excluded,"  and  the  same  rule  is  true  of 
paper  payable  at  a  fixed  period  from  or  after  date,  after  sight,  or 
after  the  happening  of  a  specified  event.^  On  the  other  hand,  the 
day  of  maturity  is  included  as  the  last  day  of  the  currency  of 
the  paper,  and  in  most  jurisdictions  it  is  held  that  an  action  on 
the  instrument  will  not  lie  until  the  following  day.*  It  follows 
that  the  day  of  maturity  is  not  to  be  included  in  reckoning  the 
period  for  the  running  of  the  statute  of  limitations  on  an  instru- 
ment. ° 

§  3446.  Maturity  of  paper  payable  on  or  before  or  after  a 
fixed  time. — Where  a  negotiable  instrument  is  payable  "on 
or  before"  a  fixed  time,  the  paper  does  not  mature  until  the  ex- 
piration of  that  time,  although  the  maker  has  the  option  to  pay  it 
before."  If  payable  "within  one  year"  it  is  due  one  year  after 
date,  with  an  option  in  the  maker  to  pay  before  maturity,  and  the 

'St    Paul  First  Nat.  Bank  v.  Scott  Pac.    430;    Fisher   v.    State   Bank,   7 

County,   14   Minn.   11,  100  Am.   Dec.  Blackf.      (Ind.)      610;      McCoy     v. 

194;   Baucom  v.    Smith,   66   N.   Car.  Farmer,    65    Mo.    244;    Roehner    v. 

537  Knickerbocker   Life   Ins.   Co.,   63   N. 

'Neal    V.    Reams,    88    Ga.    298,    14  Y.  160. 

S.  E.  617;  Washington  County  Bank  'Raefle  v.  Moore,  58  Ga.  94;  Far- 

V.   Jerome,   8   Mich    490;    First   Nat.  mers'    Nat.    Bank    v.    Salina    Paper 

Bank  V   Security  Nat.  Bank,  34  Nebr.  Mfg.  Co.,  58  Kans.  207,  48  Pac.  863 ; 

71,  51   N.  W.  305,   15  L.  R.  A.  386,  Skidmore  v.  Little,  4  Tex.  301 ;  Joer- 

ZZ  Am.  St.  618.  genson  v.  Joergenson,  28  Wash.  477, 

"  Bradley  v   Northern  Bank,  60  Ala.  68  Pac.  913,  92  Am.  St.  888. 

252-   Rauer  v.  Broder,   107  Cal.  282,  "Blitch   v.   Brewer,   83    Ga.   333,  9 

10    Pac     430-    Helphenstine   v.    Vin-  S.  E.  837;  Smith  v.  Wilson,  15  Tex. 

cennes    Nat.    Bank,    65    Ind.   582,    32  132. 

Am.    Rep.   86;    Blacker   v.    Ryan,   65  "Moore  v.   Horsley,  42  Ark.   163; 

Mo    App    230.  Dunkle    v.    Nichols,    101    Ind.    473; 

"Wentworth  v.   Clap,   11   Mass.  87  Leader  v.   Plante,  95  :\raine  339,   SO 

note  Atl.   54,   85   Am.    St.    415;    Henry   v. 

'Rauer  v.  Broder,  107  Cal.  282,  40  Lovenberg  (Tex.),  128  S.  W.  675. 
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same  is  true  of  an  instrument  payable  "by,"  or  "on  or  by,"  a 
certain  date.^^  An  instrument,  however,  may  be  payable  at  a 
fixed  time,  or  in  a  less  time  at  the  option  of  the  payee,  in  which 
case  it  does  not  mature  until  the  time  fixed,  unless  the  payee  ex- 
ercises his  option.^^  An  instrument  payable  "on  or  after"  a  cer- 
tain date  is  due  at  any  time  after  such  date  and  an  action  can  be 
maintained  thereon.^^  Some  courts  hold  that  in  case  the  instru- 
ment is  payable  at  a  bank,  the  maker  has  until  the  end  of  the 
day  of  maturity  in  which  to  pay,  so  that  an  action  cannot  be 
brought  until  the  day  following,^*  while  other  courts  hold  that  an 
action  may  be  brought  at  any  time  after  banking  hours  on  the 
day  of  maturity." 

§  3447.    Maturity  of  paper  payable  on  or  after  demand. — 

By  the  Negotiable  Instruments  Law  commercial  paper  is  payable 
on  demand:  "(i)  Where  it  is  expressed  to  be  payable  on  de- 
mand, or  at  sight,  or  on  presentation;  or  (2)  in  which  no  time 
for  payment  is  expressed.  Where  an  instrument  is  issued,  ac- 
cepted or  indorsed,  when  overdue,  it  is,  as  regards  the  person 
so  issuing,  accepting  or  indorsing  it,  payable  on  demand."^^  By 
the  provision  of  the  above  section  of  the  statute  the  distinction 
between  "at  sight,"  "on  demand,"  and  "at  presentation"  is  abol- 
ished and  the  terms  are  synonymous.  Also  "when  demanded," 
"on  call,"  "at  any  time  called  for,"  are  equivalent  expressions.^^ 
Also  instruments  which  express  no  time  of  payment  are  payable 
on  demand.^'  The  authorities  are  not  uniform,  however,  on  the 
question  as  to  the  maturity  of  paper  payable  on  demand.  Some 
hold  that  it  does  not  become  due  until  a  demand  is  made,^°  but 
most  courts  have  held  that  paper  payable  on  demand  is  due  im- 

"  Preston  v.  Dunham,  52  Ala.  217;  "Neg.  Inst  Law,  §  26. 

Massie  v.  Belford,  68  111.  290.  "  Bowman  v.  McChesney,  22  Grat. 

"=  Citizens'  Bank  v.  Jones,  121  Cal.  (Va.)    609. 

30,  53  Pac.  354.  "First  Nat.  Bank  of  Davenport  v. 

"McMullen    v.     Welsh,    18    York  Price,    52   Iowa   570,   3   N.   W.    639; 

Leg.    Rec.    (Pa.)    8;    Brookshire    v.  Porter    v.     Porter,    51     Maine    376; 

Allen   (Tex.),  32  S.  W.  164.  Mitchell  v.  Easton,  il  Minn.  335,  33 

"Benson  v.  Adams,  69  Ind.  353,  35  N.  W.  910;  Collins  v.  Trotter,  81  Mo. 

Am.   Rep.   220;    Sutcliffe   v.   Humph-  275,    Jones    v.    Brown,    11    Ohio    St. 

reys,    58   N.   J.    L.   42,   32   Atl.   706;  601;   Hall  v.  Toby,   110  Pa.  St.  318, 

Oothout  V.  Ballard,  41  Barb.  (N.  Y.)  1  Atl.  369. 

ii.  "Nott  V.   State  Nat.  Bank,  51  La. 

"Vandesande     v.      Chapman,      48  Ann.  871,  25  So.  475;  Lee  v.  (Zassin,  2 
Maine  262. 
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mediately,  and  that  an  action  will  lie  at  any  time  without  any 
other  demand  than  suit.^"  Where  demand  is  necessary  to  mature 
the  paper,  the  statute  of  limitations  begins  to  run  from  the  date  of 
the  demand,  but  in  case  where  demand  is  not  required  the  statute 
begins  to  run  from  the  date  of  the  instrument. ^^ 

§  3448.  Days  of  grace. — Days  of  grace  have  been  abol- 
ished by  statute  in  most  jurisdictions,  but  where  they  have  not,  a 
short  period  of  time,  usually  three  days,  is  given  on  instruments 
not  payable  on  demand,  to  enable  the  parties  to  provide  payment. 
This  time  is  added  to  the  nominal  time  of  payment  of  all  bills  or 
notes  except  those  payable  on  demand,  and  is  computed  by  ex- 
cluding the  day  of  date  and  including  the  day  of  payment.''^ 
As  to  days  of  grace  the  Negotiable  Instruments  Law  pro- 
vides: "Every  negotiable  instrument  is  payable  at  the  time 
fixed  therein  without  grace."^^  It  may  be  stated  as  a  set- 
tled rule,  except  where  a  different  rule  is  established  by  stat- 
ute, that  all  bills  of  exchange  which  are  negotiable  by  the  law 
merchant,  whether  foreign  or  inland,  are  entitled  to  grace.^* 
Wherever  the  law  merchant  has  not  been  changed  with  respect 
to  days  of  grace,  they  are  now  considered  as  entering  into  the 
constitution  of  every  bill  of  exchange  and  negotiable  note,  and 
form  so  complete  a  part  of  it  that  the  instrument  is  not  due 

Cranch  C.  C.  (U.  S.)  112,  Fed.  Cas.  prive  a  bona  fide  purchaser  of  pro- 
No.  8184.  tection  under  the  law  merchant  until 

™  Sturdivant  v.  McCorley,  83  Ark.  a  reasonable  time  has  elapsed.     Nor- 

278,  103  S.  W.  732,   11  L.  R.  A.   (N.  them    Crown   Bank   v.    International 

S.)    82Sn;  Jones  v.   NichoU,  82   Cal.  Elec.  Co.,  24  Ont.  L.  R.  57,  Ann.  Cas. 

32,   22   Pac.   878;    Kraft   v.   Thomas,  1912  A.  472,  and  note. 
123  Ind.  513,  24  N.  E.  346,  18  Am.        ^Tassell  v.  Lewis,    1    Ld.    Raym. 

St.  345 ;  Andrews  v.  Rhodes,  10  Rob.  743 ;  Thomas  v.  Shoemaker,  6  Watts 

(La.)     52;     Young    v.     Weston,    39  &  S.   (Pa.)   179. 
Maine  492;    Seward   v.   Hayden,   150        "=  Neg.   Inst.  Law,   §   145. 
Mass.  158,  22  N.  E.  629,  5  L.  R.  A.        ^'Donegan  v.   Wood,   49  Ala.   242, 

844,    15   Am.   St.   183;    Citizens'   Sav.  20  Am.  Rep.  275;  Wards  v.  Sparks, 

Bank  v.  Vaughan,  115  Mich.   156,  73  53    Ark.   519,    14    S.   W.   898,    10    L. 

N.  W.  143;  Shutts  v.  Fingar,  100  N.  R.  A.  703;  Minturn  v.  Fisher,  4  Cal. 

Y.    539,  3   N.   E.   588,   53  Am.   Rep.  35;    Cook    v.    Renick,    19    111.    598; 

231.  Brown  v.  Jones,  125  Ind.  375,  25  N. 

''In  re   Estate  of  King,  94  Mich.  E.  452,  21  Am.  St.  227;     Blacker  v. 

411,  54  N.  W.  178;  Curran  v.  Witter,  Ryan,  65  Mo.  App.  230;  Bell  v.  Chi- 

68   Wis.   16,   31   N.  W.   705,   60  Am.  cago  First  Nat.  Bank,  115  U.  S.  373, 

Rep.  827.    But  a  demand  note  is  gen-  29  L.   ed.  409,  6   Sup.   Ct.  105.     But 

erally  held  not  overdue  so  as  to  de-  see  Ind.  Acts  1905,  196,  197. 
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in  fact  or  in  law  until  the  day  of  grace.^^  It  has  been  held  in 
some  jurisdictions,  however,  that  bills  of  exchange,  drafts,  or 
orders  payable  at  sight  or  on  presentment  are  not  entitled  to 
grace  by  the  law  merchant,^"  while  the  contrary  is  held  in  other 
jurisdictions.^'  In  most  jurisdictions  it  is  held  that  promissory 
notes  payable  on  demand  are  not  entitled  to  grace  by  the  law 
merchant,^*  while  in  others  it  has  been  held  that  grace  is  allow- 
able on  demand  notes  as  well  as  notes  payable  at  a  fixed  time.^" 

§  3449.    Effect  of  extension  or  renewal  as  between  parties. 

— The  renewal  of  commercial  paper  means  the  re-establishment 
of  a  particular  contract  for  another  period  of  time  to  restore  to 
its  former  conditions  an  obligation  on  which  the  time  of  payment 
has  been  extended.^"  In  other  words  it  is  simply  a  prolongation 
of  the  original  contract.^^  This  may  be  done  by  taking  a  new 
bill  or  note  payable  at  a  later  day,"^  or  by  entering  into  a  col- 
lateral written  agreement  contemporaneously  with  the  execution 
and  negotiation  of  the  instrument.^^  Such  agreement,  however, 
may  be  made  subsequent  to  the  execution  and  delivery  of  the 
original  instrument,  in  which  case  it  must  be  supported  by  a 
sufficient  consideration.'*  Also  a  note  may  by  its  own  terms  pro- 
vide for  its  renewal  or  extension.'^  By  whatever  method  a  bill 
or  note  is  renewed  or  the  time  of  payment  extended,  it  operates 
to  postpone  the  right  of  action  and  the  commencement  of  the 
running  of  the  statute  of  limitations  until  the  expiration  of  the 
period  for  which  the  extension  is  granted.^*  Whether  the  original 

'"Fox  V.  Bank  of  Kansas  City,  30  ='Koehler    v.    Hussey,    22    Ky.    L. 

Kans.    441,    1    Pac.    789;    Blacker    v.  317,  57  S.  W.  241. 

Ryan,  65  Mo.  App.  230.  "'  Gates  v.  Union   Bank,   12  Heisk. 

'"Minturn    v.     Fisher,    4    Cal.    35;  (Tenn.)   325. 

First  Nat.  Bank  v.  Price,  52  Iowa  570,  °'  Noell  v.  Gains,  68  Mo.  649 ;  Polo 

3  N.  W.  639;  Sleeper  v.  Ingersoll,  2  Mfg.    Co.    v.    Parr,    8    Nebr.   379,    1 

Ohio  Dec.   166.  N.  W.  312,  30  Am.  Rep.  830. 

"=' Wards    V.    Sparks,    53    Ark.    519.  °*Lime   Rock   Bank  v.    Mallett,   34 

14  S.  W.  898,  10  L.  R.  A.  703 ;  Lucas  Maine  547,  56  Am.  Dec.  673 ;  Central 

V.    Ladew,    28   Mo.    342;    Thornburg  Bank  v.   Willard,    17   Pick.    (Mass.") 

V.  Emmons,  23  W.  Va.  325.  150,  28  Am.  Dec.  284. 

'"Rhodes  v.  Seymour,  36  Conn.  1;  ''Kleinsorge  v.  Kleinsorge,  133  Cal. 

First   Nat.   Bank   v.    Price,   52    Iowa  412,  65  Pac.  876. 

570,     3     N.     W.     639:     Brown     v.  ™Koutz   v.   Vanclief,   55   Cal.   345; 

Chancellor,    61    Tex.   437.  Rodgers  v.  Rosser.  57  Ga.  319;  Cul- 

'"Bell  V.  Sackett,  38  Cal.  407.  ver  v.   Johnson,   90   111.  91;    Glidden 

'"Kedey  v.   Petty,  153  Ind.   179,  54  v,  Henry,  104  Ind.  278,  1  N.  E.  369, 

N.  E.  798.  54  Am.  Rep.  316;  Royal  v.  Lindsay, 
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note  is  paid  by  the  taking  of  a  new  note  or  merely  extended  de- 
pends upon  the  intention  of  the  parties.^'  If  it  is  merely  a  re- 
newal, the  original  debt  is  not  extinguished  nor  changed  except 
by  postponing  the  time  of  payment,  and  the  holder  of  the  re- 
newal note  is  entitled  to  the  same  remedies  as  if  he  were  proceed- 
ing upon  the  original  note  f^  but  if  the  new  note  is  taken  in  pay- 
ment, the  original  debt  is  extinguished  and  a  new  debt  created/' 
If  an  agreement  extending  the  time  of  payment  is  conditional, 
the  original  paper  is  due  and  payable  on  failure  to  perform  the 
condition.***  A  mere  extension  of  time  of  payment,  whether  by 
new  note  or  otherwise,  does  not  release  collateral  security  pledged 
for  the  payment  of  the  original  debt.*^ 

§  3450.  Effect  of  extension  or  renewal  as  discharge  of 
other  parties. — A  surety  will  be  discharged  from  liability  on 
a  bill  or  note  by  a  valid  binding  contract  between  the  holder  and 
the  maker  or  acceptor  extending  the  time  of  payment  without 
such  surety's  notice  or  knowledge.*^  But  there  must  be  a  clear 
and  binding  agreement  for  such  extension  of  time  in  order  that 
it  shall  operate  as  a  release."  Such  extension  must  also  be  based 
upon  a  sufficient  consideration.**     But  the  shortness  of  time  is 

IS  Kans.   591 ;   Dalton  v.  Rainey,  75  54  Md.  222 ;    Twelfth  Ward  Bank  v. 

Tex.  516,  13  S.  W.  34.  Samuels,     71     App.     Div.     (N.     Y.) 

""  McElwee   v.    Metropolitan   Lum-  168,  75  N.  Y.  S.  561,  affd.  176  N.  Y. 

ber   Co.,   69   Fed.   302,    16   C.    C.   A.  593,  68  N.  E.  1125;  Adair  v.  Decker, 

232;  Flanagin  v.  Hambleton,  54  Md.  34  Pa.  Sup.  Ct.  153. 

222.  "Daneri  v.  Gazzola,   139  Cal.  416, 

"'Cochran  v.  Perkins,  146  Ala.  689,  73  Pac.  179;  Wyatt  v.  Dufrene,   106 

40  So.  351;  Griffin  v.  Long,  96  Ark.  111.    App.   214;    Bank   of    Horton   v. 

268,  131  S.  W.  672,  35  L.  R.  A.   (N.  Brooks,  64  Kans.  285,  67   Pac.  860; 

S.)     855n;     Lowry     Nat.     Bank    v.  Barber  v.   Ruggles,  27   Ky.  L.   1077, 

Fickett,    122  Ga.  489,   50   S.    E.  396;  87   S.  W.  785;  Johnson  v.   Franklin 

Union     Brewing    Co.    v.    Interstate  Bank,   173    Mo.    171,   73   S.   W.    191; 

Bank  &c.  Co.,  240  111.  454,  88  N.  E.  Shuler  v.  Hummel,  1  Nebr.   (Unof.) 

997;   Jagger  Iron   Co  v.  Walker,  76  204,   95   N.    W.    350;    Marshall   Nat. 

N.  Y    521  Bank   v.    Smith,   33   Tex.    Civ.   App. 

"' Matthews    v.    Marsh,   5    Ont.    L.  555,  77  S.  W.  237;  Fanning  v.  Mur- 

540   (holding  a  renewal  obtained  by  phy,  126  Wis.  538,   105   N.  W.   1056, 

forgery  does  not  bar  action  on  the  4  L.  R.  A.  (N.  S.)  666,  110  Am.  St. 

original  note)  ;   Smith  v.  Bynum,  92  946. 

N.  Car.  108 ;  Williams  v.  Hart,  2  Hill  ^  Barber    v.    Ruggles,    27    Ky.    L. 

(S.  Car.)   483  1077,  87  S.  W.  785;  Westbay  v.  Stone, 

"Williams  v   Wright,  69  Ga.  759;  112    Mo.    App.    411,    87    S.    W.    34; 

Nispel  V,  Laparle,  74  III.  306.  Revell   v.   Thrash,   132  N.   Car.  803, 

*"  Garrigue  v.  Kellar,  164  Ind.  676,  44  S.  E.  596. 

74   N.   E.  523,   69  L.   R.  A.  870,   108  "Higeins   v.    McPherson,    118    111. 

Am.  St.  324;  Flanagin  v.  Hambleton,  App.    464;    Durbin    v.    Northwestern 
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immaterial  provided  the  agreement  is  certain,  clear  and  urr- 
conditional.*°  So  it  seems  the  liability  pi  the  surety  may  be  af- 
fected by  a  contemporaneous  parol  agreement  for  the  extension 
of  time,  when  based  upon  a  sufficient  consideration/^  A  guar- 
antor is  also  released  by  an  extension  of  time  without  his  con- 
sent.*^ A  valid  agreement  subsequent  to  the  execution  of  a  note 
or  after  its  maturity  by  which  an  extension  of  time  for  its  pay- 
ment is  given  to  pne  party  to  the  instrument  may  operate  as  a 
discharge  of  other  parties  whose  signatures  have  been  affixed 
thereto  in  reliance  upon  the  terms  and  conditions  as  expressed 
in  the  original  contract  and  they  may  avail  themselves  of  such 
an  agreement  in  an  action  against  them.  In  the  application  of 
this  rule,  it  has  been  decided  that  a  drawer  of  a  bill  may  set 
up  in  defense  to  an  action  against  him  an  extension  of  time  so 
given  to  the  acceptor,*^  or  to  the  maker;*'  or  an  accommodation 
maker  an  extension  to  the  accommodation  payee  by  a  holder  with 
knowledge  of  the  accommodation;^"  or  an  accommodation  ac- 
ceptor an  extension  to  the  drawer  who  is  the  principal  debtor."^ 
Also  an  agreement  to  extend  the  time  of  payment  of  a  bill  or 
note  discharges  the  indorser  who  does  not  consent  thereto,  un- 
less the  holder  unqualifiedly  reserves  all  his  rights  against  the 
indorser.^^    But  it  has  been  held  that  an  extension  of  the  time 

Scraper    Co.,    36   Ind.    App.    123,   73  ""  Taylor  v.  Burgess,  S  Hurl.  &  N.  1. 

N.    E.  297;   Regan  v.   Williams,   185  "^Davies  v.   Stainbank,  6  DeG.  M. 

Mo.  620,  84  S.  W.  959,  105  Am.  St.'  &  G.  679. 

600.  ""Inge  v.   Mobile   Branch   Bank,  8 

"Revell    V.    Thrash,    132    N.    Car.  Port.    (Ala.)    108;  Hazard  v.  White, 

803,  44  S.  E.  596.  26  Ark.    155;    Smith   v.    Pearson,  52 

*"  Moroney  v.  Coombes   (Tex.  Civ.  Gal.  339;  Lockwood  v.  Crawford,  18 

App.),  88  S.  W.  430.  Conn.  361;  McDowell  v.  Wilmington 

"Loeff   V.    Taussig,    102    111.    App.  &c.  Bank,   1   Har.    (Del.)    369;    Fri- 

398;    American    Iron    &    Steel    Mfg.  denberg   v.    Robinson,    14    Fla.    130; 

Co.    V.    Beall,    101    :Md.   423,  61    Atl.  Tanner  v.  Gude,  100  Ga.  157,  27  S.  E. 

629;   National  Eagle  Bank  v.   Hunt,  938;     State    Bank    v.     Wymond,    7 

16  R.  I.  148,  13  Atl.  115.    When  not  Blackf.   (Ind.)   363;  Horton  Bank  v. 

released,   see   Leonhardt  v.    Citizens'  Brooks,  64  Kans.  285,  67   Pac.   860; 

Bank,   56   Nebr.   38,   76  N.   W.   452;  Shaw    v.    Nolan,    8    La.    Ann.    25; 

Bank    of    Buffalo    v.    Danziger,    53  Pierce   v.    Whitney,    22    Maine    113 ; 

App.  Div.   (N.  Y.)   517,  65  N.  Y.  S.  Veazie  v.  Carr,  3  Allen   (Mass.)    14; 

981;     Providence     Machine     Co.     v.  Moor  v.  Folsom,   14  Minn.  340,   100 

Browning,  70   S.  Car.   148,  49  S.   E.  Am.  Dec.  227;  Timberlake  v.  Thayer, 

325.  71  Miss.  279,  14  So.  446,  24  L.  R.  A. 

"High  V.   Cox,  55   Ga.  662.  231;   St.  Joseph  Fire  &  Marine  Ins. 

"  Gould    v.    Rolson,    8    East    576 ;  Co.  v.  Hauck,  71  Mo.  465 ;   Kittle  v. 

Nightingale  v.  Meginnis,  34  N.  J.  L.  Wilson,  7  Nebr.  76;   Perry  v.   Arm- 

461.  strong,   39   N.    H.   583;    Gregory   v. 
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of  payment  granted  to  the  maker  or  accepted  by  the  holder  does 
not  discharge  an  indorser  if  his  HabiHty  has  already  been  fixed 
by  a  valid  judgment  against  him.°' 

§  3451.     What  constitutes  an  extension  or  renewal. — It 

often  becomes  important  to  know  just  what  amounts  to  an  ex- 
tension of  the  time  of  payment  of  a  bill  or  note  so  as  to  release 
indorsers  or  sureties  thereon  from  liability.  There  must  be  a 
definite  and  binding  agreement  postponing  the  time  of  payment.^* 
In  order  that  an  agreement  for  an  extension  of  time  to  one  party 
may  operate  as  a  discharge  of  another  and  therefore  be  a  de- 
fense to  an  action  against  the  latter,  it  is  essential  that  it  should 
be  based  on  some  consideration  and  be  a  valid  binding  one ;  that 
is,  such  as  will  preclude  the  party  granting  the  extension  from 
enforcing  the  obligation  prior  to  the  expiration  of  the  extended 
period.  It  must  have  the  effect  of  disabling  him  from  suing.^^ 
So  an  indorser  or  surety  will  not  be  discharged  by  an  agree- 
ment which  has  no  consideration  to  support  it,^^  or  which  is  based 
upon  a  consideration  which  is  not  good.^^  Such  an  agreement, 
however,  to  operate  as  a  defense,  need  not  be  in  express  words, 
it  being  sufficient  if  there  is  a  mutual  understanding  and  inten- 
tion to  the  effect  that  the  claim  is  not  to  be  enforced  for  a  definite, 

Solomon,  19  N.  J.  L.  112;  Green  v.  148  Cal.  7,  82  Pac.  434,  113  Am.   St. 

Bates,  74  N.  Y.  333 ;    Charlotte  First  183;    Booth    v.    Wiley,    102    111.    84; 

Nat.  Bank  v.  Lineberger,  83  N.  Car.  Jemison  v.  Walsh,  30  Ind.  167;  Travis 

454,  35  Am.  Rep.  582;  Duble  v.  Cin-  v.  Watson,  134  Mich.  249,  96  N.  W. 

cinnati  &c.  R.  Co.,  3  Ohio  Dec.  346;  28;   Siebeneclc  v.  Anchor  Sav.  Bank, 

In  re  Bishop,  195  Pa.  St.  85,  45  Atl.  Ill  Pa.  St.  187,  2  Atl.  485. 
582;  Bacon  V.  Harris,  15  R.  I.  599,  10        '"Key    v.    Fielding,    32    Ark.    56; 

Atl.  647;  Hamilton  v.  Prouty,  50  Wis.  Boardman  v.  Larrabee,  51  Conn.  39; 

592,  7  N.  W.  659.  Fridenberg  v.  Robinson,  14  Fla.  130 ; 

■^Louisiana   State   Bank  v.   Haral-  Payne  v.   Weible,  30  111.   166;  Davis 

son,  2  La.  Ann.  456 ;  King  v.  Thomp-  v.   Stout,  126  Ind.   12,  25  N.  E.  862, 

son,  3  Cranch  C.  C.  (U.  S.)  146,  Fed.  22    Am.    St.    565;    Central    Bank    v. 

Cas.  No.  7807.    For  cases  holding  to  Willard,    17    Pick.    (Mass.)     ISO,    28 

the  contrary,  see   McDowell  v.  Wil-  Am.  Dec.  284;  Ferris  v.  Johnson,  136 

mington    &c.    Bank,    1    Har.    (Del.)  IMich.  227,  98  N.  W.  1014;  Warrens- 

369;   Shields  v.   Reynolds,  9  W.  Va.  burg   Co-Operative    Bldg.    Assn.    v. 

483.    As  to  when  notice  of  dishonor  Zoll,  83  Mo.  94;  Rumberger  v.  Golden, 

is  waived  by  renewal  or  promise  to  '^  Pa.   St.  34. 

renew,  see  Mechanics'  &c.  Sav.  Bank        "^  Tuskaloosa  Cotton  Seed  Oil  Co. 

V.    Katterjohn,    137   Ky.   427,    125    S.  v.  Perry,  85  Ala,  158,  4  So.  635 ;  Ives 

W.   1071,   Ann.   Cas.   1912A.  439  and  v.   Bosley,  35   Md.   262,  6  Am.   Rep. 

note.  411;    Russ   v.   Hobbs,   61    N.    H.   93. 

"Molson's   Bank  v.   McDonald,  40        "Jennings     v.     Chase,     10     Allen 

U.  C.  Q.  B.  529;  Woolwine  v.  Storrs,  (Mass.)  526. 
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certain  and  specific  time  and  is  based  upon  a  valuable  considera- 
tion.^' But  a  mere  forbearance  or  indulgence  which  does  not 
amount  to  such  an  agreement  will  be  no  defense."*®  Again  it  has 
been  decided  that  the  fact  that  previous  obligors  are  released  will 
not  release  one  who  signs  an  existing  note  in  consideration  of  an 
extension  of  payment,  the  latter  being  bound  as  on  a  new  con- 
tract.''" 

§  3452.  Effect  of  laches. — It  may  be  stated  as  a  general 
rule  that,  in  the  absence  of  a  statute  or  special  agreement, 
an  ordinary  indorser  of  a  negotiable  instrument  is  not  dis- 
charged from  liability  by  mere  delay  or  refusal  on  the  part 
of  the  holder  to  commence  or  prosecute  a  suit  against  the 
maker  or  acceptor  before  the  action  is  barred  by  the  statute 
of  limitations,  where  the  indorser's  liability  has  been  duly  fixed 
by  demand,  protest  and  notice."^  The  rule  does  not  apply 
in  states  where  an  indorser  is  held  to  be  merely  a  guarantor, 
but  in  such  a  case  due  diligence  in  proceeding  against  the  maker 
is  necessary."^  Also,  in  the  absence  of  a  statute  or  special  agree- 
ment, the  drawer  of  a  bill  is  not  discharged  by  the  holder's  de- 
lay in  proceeding  against  the  acceptor."^  And,  by  the  weight  of 
authority,  a  surety  on  a  note  is  not  discharged  by  the  holder's 
mere  failure  to  proceed  against  the  principal."  But  the  liability 
of  a  guarantor  being  of  a  different  nature,  most  courts  hold  he 
will  be  discharged  by  mere  failure  of  the  holder  to  use  reasonable 

'>"  Brooks     V.     Wright,     13     Allen  Walker  (Tex.  Civ.  App.),  135  S.  W. 

(Mass.)    72.  612;  Ross  v.  Jones,  22  Wall  (U.  S.) 

""Allen    V.    O'Donald,   28   Fed.    17,  576,  22  L.  ed.  730. 

affd.  28  Fed.  346;   Haydenville   Sav-  °=  Clayton  v.  Coburn,  42  Conn.  348; 

ings  Bank  v.  Parsons,  138  Mass.  53 ;  Withers    v.     Berry,    25     Kans.     373 ; 

Benson  v.  Harrison,  39  Mo.  303 ;  At-  Kearnes   v.    Montgomery,    4   W.   Va. 

lantic  National  Bank  v.  Franklin,  55  29.      Contra,    San    Diego    First    Nat. 

N.  Y.  235 ;  Ward  v.  Wick,   17  Ohio  Bank  v.  Babcock,  94  Cal.  96,  29  Pac. 

St.  159.  415,  28  Am.  St.  94. 

»°Rumley   Co.   v.   Wilcher,  23   Ky.  "^  Motte  v.  Kennedy,  3  McCord  (S. 

L.  1745,  66  S.  W.  7.  Car.)    13. 

•'Ashley  v.   Gunton,   15   Ark.   415;  =* Humphreys  v.  Crane,  5  Cal.  173; 

Glazier   v.   Douglass,   32   Conn.   393 ;  May  v.  Reed,  125  Ind.  199,  25  N.  E. 

Moore   v.   Britton,   22   La.   Ann.   64;  216;   Boutte  v.    Martin,   16  La.   133; 

Mariner's  Bank  v.  Abbott,  28  Maine  Gray  v.  Farmers'  Nat.  Bank,  81  Md. 

280;  Way  v.  Dunham,  166  Mass.  263,  631,  32  Atl.  518;  Allen  v.  Brown,  124 

44  N.  E.  220;  Faulkner  v.  Faulkner,  Mass.  77;  Shaffstall  v.  McDaniel,  152 

73    Mo.    327;    Gibson    v.    Parlin,    13  Pa.    St.   598,   25   Atl.   576;   Harris  v. 

Nebr.  292,    13   N.  W.  405;    Smith  v.  Newell,   42  Wis.  687. 
Erwin,   77   N.   Y.   466;    Patterson   v. 
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diligence  to  collect  from  the  principal  debtor.""  Due  diligence, 
however,  does  not  require  the  holder  to  bring  suit  against  the 
maker  or  acceptor  where  he  is  notoriously  insolvent,  so  that 
a  suit  would  be  ineffectual.""  For  the  protection  of  indorsers, 
assignors,  sureties  and  guarantors  of  commercial  paper  a  num- 
ber of  states  have  enacted  statutes  requiring  the  holder  of  such 
paper  to  use  diligence  to  collect  the  debt  from  the  maker  or 
acceptor  as  a  condition  precedent  to  liability  on  the  part  of  such 
indorser,  assignor,  surety  or  guarantor."^ 

•"Allison  V.  Waldham,  24  111.  132;  Merchants'  Nat.  Bank  v.   Spates,  41 

Ritchie   V.   Walter,    166   Pa.   St.   604,  W.  Va.  27,  23  S.  E.  681,  56  Am.  St. 

31  Atl.  334.  828. 

'"  Gillespie    v.    Wheeler,    46    Conn.  "  See  statutes  of  various  states  on 

410;  Pittman  v.  Chisolm,  43  Ga.  442;  subject. 
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§  3460.  Meaning  of  bona  fide  holder. — A  bona  fide  holder 
of  negotiable  paper  is  one  who  before  maturity  has  acquired  the 
title  in  good  faith,  for  a  A'aluable  consideration,  in  the  usual 
course  of  business,  and  without  knowledge  of  facts  which  im- 
peach its  validity  as  between  the  antecedent  parties,  and  without 
knowledge  of  facts  or  circumstances  that  would  lead  a  careful 
and  prudent  man  to  suspect  that  the  paper  was  invalid  as  between 
such  antecedent  parties.^  He  is  one  to  whom  the  instrument  has 
been  transferred  by  the  payee  or  by  some  subsequent  indorsee 
for  value  and  before  due,  and  without  any  notice  of  any  defect 
in  the  instrument.^  In  order  to  entitle  one  to  the  special  privileges 
attached  to  a  negotiable  instrument,  he  must  have  taken  it  before 
it  was  due,^  and  with  no  knowledge  of  any  defect  in  the  title  or 

^Lawrence  v.  Clark,  36  N.  Y.  127;        =Hagan  v.  Bigler,  S  Okla.  575,  49 
Limerick    Nat.    Bank   v.    Adams,    70     Pac.   1011. 

Vt.   132,  40  Atl.  166.     See,  generally,        =  Gordon  v.   Wansey,  21    Colo.   11; 
note  in  29  L.  R.  A.  (N.  S.)  351-386.         Lancaster  Bank  v.  Woodard,   18  Pa. 

St.  357,  57  Am.  Dec.  618. 
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the  consideration,*  and  he  must  have  parted  with  something  of 
value  in  acquiring  it.°  The  consideration  need  not  have  been 
money,"  it  may  have  been  property,^  the  granting  of  credit  or 
some  disadvantage  assumed  by  the  person  in  acquiring  it/  It 
has  been  held  that  a  party  receiving  negotiable  paper  before  due, 
as  collateral  security  to  a  loan  then  made,  without  notice  of  any 
infirmity  in  the  note,  is  a  bona  fide  holder.® 

§  3461.  What  is  usual  course  of  business. — It  is  difficult  to 
lay  down  a  general  rule  as  to  what  shall  be  deemed  the  usual 
course  of  business,  as  it  depends  largely  upon  the  circumstances 
of  each  particular  case.^"  In  determining  whether  a  given  trans- 
action is  made  in  the  ordinary  and  usual  course  of  business  of 
a  party,  the  question  has  been  held  to  be,  not  whether  such 
transactions  are  usual  in  the  general  conduct  of  business 
throughout  the  community,  but  whether  they  are  according 
to  the  usual  course  of  business  of  the  particular  person  whose 
conveyance  is  subject  to  investigation.^^  As  a  rule  such 
holder  must  have  acquired  the  instrument  before  maturity; 
otherwise  he  takes  it  subject  to  all  the  equities  existing  be- 
tween the  original  parties  at  the  time  of  its  transfer.^^  The 
following  provisions  of  the  Negotiable  Instruments  Law  con- 

*  Smith  V.  Florida  Cent.  Ry.  Co.,  43  meaning    may   be   had,   however,    by 

Fed.  731 ;  Ward  v.   Doane,  11  Mich,  stating  the  question  more  specifically. 

328,  43  N.  W.  980;  Canajoharie  Nat.  Is  negotiable  paper  ordinarily  used  in 

Bank  v.  Diefendorf,   123  N.   Y.   191,  the   way   and   manner   in   which   this 

25  N.  E.  402,  10  L.  R.  A.  676;  Ore-  was  used?  Would  a  business  man  of 

neaux  v.  Wheeler,  6  Tex.  SIS.  ordinary  intelligence  and  capacity  re- 

°  Kinkel  v.  Harper,  7  Colo.  App.  4S,  ceive  commercial  paper,  when  offered 

42  Pac.  173 ;  Webster  v.  Cobb,  17  111.  for  the  purposes  for  which  this  was 

459;  Tillou  v.  Britton,  9  N.  J.  L.  120.  transferred,  as  money,  and  upon  its 

"Mayer   v.   Heidelbach,    123    N.   Y.  credit    part    with    his    property?    Or 

332,  25   N.   E.  416,  9  L.   R.  A.  850;  would  he  at  once  suspect  the  integ- 

In    re    Great    Western    Tel.    Co.,    5  rity  of  the  paper  itself,  and  the  credit 

Biss.    (U.  S.)   363.  and   standing   of   the   party   offering 

'Pond     V.     Waterloo     Agriculture  it?  A  correct  answer  to  these  ques- 

Works,  50  Iowa  596.  tions  must  settle  conclusively  the  mer- 

'Dreilling  V.  Battle  Creek  First  Nat.  cantile  character  of  this  transaction." 

Bank,  43  Kans.  197,  19  Am.  St.  126.  "Rison  v.  Knapp,  1  Dill.   (U.  S.) 

"  First  Nat.  Bank  v.  Shue,  119  Mich.  187,  Fed.  Cas.  No.  11861. 

560,  78  N    W  647.  "Oliver  v.   Miller,   130  Ga.  72,  60 

"In  Ro'berts  v.  Hall,  Zl  Conn.  205,  S.  E.  254;  Wolf  v.  Shehon,  159  Ind. 

9   Am.    Rep.    308.    Carpenter,    J.,    in  531,  65  N.  E.  582;  Irwin  v,  Deming, 

discussing  the  meaning  of  the  phrase,  142  Iowa  299,  120  N.  W.  645 ;  Dewey 

said:    "A   more    definite   idea   of   its  v.  Bobbitt,  79  Kans.  SOS;  Wilkins  v. 
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tain  a  correct  statement  of  the  law  generally :  "A  holder  in  due 
course  is  a  holder  who  has  taken  the  instrument  under  the  fol- 
lowing conditions:  (i)  That  it  is  complete  and  regular  upon  its 
face;  (2)  that  he  became  the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  had  been  previously  dishonored,  if 
such  was  the  fact;  (3)  that  he  took  it  in  good  faith  and  for 
value;  (4)  that  at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  pr  defect  in  the  title 
of  the  person  negotiating  it.""  "A  holder  in  due  course  holds 
the  instrument  free  from  any  defect  of  title  of  prior  parties,  and 
free  from  defenses  available  to  prior  parties  among  themselves, 
and  may  enforce  payment  of  the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  thereon."^*  "In  the  hands  of 
any  holder  other  than  a  holder  in  due  course,  a  negotiable  in- 
strument is  subject  to  the  same  defenses  as  if  it  were  nonnego- 
tiable.  But  a  holder  who  derives  his  title  through  a  holder  in 
due  course,  and  who  is  not  himself  a  party  to  any  fraud  or 
illegality  affecting  the  instrument,  has  all  the  rights  of  such  for- 
mer holder  in  respect  of  all  parties  prior  to  the  latter."^^  "Every 
holder  is  deemed  prima  facie  to  be  a  holder  in  due  course;  but 
when  it  is  shown  that  the  title  of  any  person  who  has  negotiated 
the  instrument  was  defective,  the  burden  is  on  the  holder  to  prove 
that  he  or  some  person  under  whom  he  claims  acquired  the  title 
as  a  holder  in  due  course.  But  the  last  mentioned  rule  does  not 
apply  in  favor  of  a  party  who  became  bound  on  the  instrument 
prior  to  the  acquisition  of  such  defective  title."" 

§  3462.  Holder  without  notice. — To  entitle  a  person  to 
claim  the  privilege  of  a  bona  fide  holder  he  must  not,  on  taking 
the  instrument,  have  any  notice,  actual  or  constructive,  of  defects 
in  the  paper  or  equities  between  antecedent  parties.^^  But  a  party 
with  notice  of  defects  in  the  instrument  may  still  be  a  bona  fide 

Usher,   123   Ky.  696,   97   S.   W.  i7 ;  "Neg.  Inst.  Law,  §  91. 

Bank  v.  Eubanks,  124  Mo.  App.  499,  "Neg.  Inst.  Law,  §  96. 

101  S.  W.  687;  Cluett  v.  Couture,  140  "Neg.  Inst.  Law,  §  97. 

App.  Div.   (N.  Y.)  830,  12S  N.  Y.  S.  "Neg.  Inst.  Law,  §  98. 

813;  Wilson  v.  Mechanics'  Sav.  Bank,  "Stalker  v.  McDonald,  6  Hill   (N. 

45    Pa.    St.    488;    Landa   v.    Mechler  Y.)    93,  40  Am.  Dec.   389;   Limerick 

(Tex.    Civ.    App.),    Ill    S.    W.    752;  Nat.  Bank  v.  Adams,  70  Vt.  132,  40 

Hodge  V.    Smith,   130   Wis.   326,    110  Atl,  166.    See  note  in  29  L.  R.  A.  (N. 

N.  W.  192.  S.)   351-386. 
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holder  thereof  within  the  meaning  of  the  law  merchant,  if  he 
takes  it  from  a  bona  fide  indorsee  or  bearer,  who  purchased  it 
for  value  before  maturity,  as  he  then  obtains  all  the  title  and 
rights  of  such  indorsee  or  bearer."  No  formal  notice  is  required 
to  defeat  the  bona  fide  character  of  a  holder,  but  any  knowledge, 
actual  or  constructive,  of  defenses  is  equivalent  to  notice ;"  and  it 
is  immaterial  through  what  source  such  knowledge  or  notice  is 
brought  home  to  the  purchaser.^"  Where  there  is  nothing  about 
the  paper  itself  or  the  circumstances  attending  its  negotiations  to 
create  suspicion,  the  purchaser  is  not  called  upon  to  make  inquiry 
relative  to  its  execution  or  the  consideration  for  which  it  was 
given,  nor  is  he  bound  in  the  absence  of  such  suspicious  circum- 
stances to  inquire  whether  the  indorser  has  performed  or  will 
be  able  to  perform  his  agreement.^^  But  purchasers  of  corporate 
and  municipal  paper  are,  as  a  rule,  chargeable  with  notice  of  the 
statutory  limitations  and  power  of  such  corporations  in  regard 
to  the  issue  of  commercial  paper.^^  The  Negotiable  Instruments 
Law  provides  that  "To  constitute  notice  of  an  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person  negotiating  the 
same,  the  person  to  whom  it  is  negotiated  must  have  had  actual 
knowledge  of  the  infirmity  or  defect,  or  knowledge  of  such  facts 
that  his  action  in  taking  the  instrument  amounted  to  bad  faith."^* 

"Day  V.   Rogers,  7  Ga.   App.  S3S,  1058.     See  also,  Mee  v.  Carlson,  22 

(n  S.  E.  279;  Thomas  v.  Ruddell,  66  S.  Dak.  365,   117  N.  W.   1033,  29  L. 

Ind.  326;  Hillard  v.  Taylor,  114  La.  R.  A.  (N.  S.)  351,  and  note. 

883;   Black  v.   Bank,  96  Md.  399,  54  =»  Johnson  v.    Butler,   31   La.  Ann. 

Atl.  88 ;  Symonds  v.  Riley,  188  Mass.  770 ;  Freeman's  Nat.  Bank  v.  Savery, 

470,  74  N.  E.  926;  Dispatch  Printing  127  Mass.  75;  Goodman  v.  Simonds, 

Co.  V.  Nat.  Bank  of  Commerce,  109  20  How.   (U.  S.)  343,  IS  L.  ed.  934. 

Minn.  440,  124  N.  W.  236 ;  American  ="  Wilson  v.  Bank,  47  Ind.  App.  689, 

Nat.  Bank  v.  Lundy,  21  N.  Dak.  167,  95   N.   E.  269;   Adams  v.   Smith,  35 

129  N.  W.  99;  Hollimon  V.  Karger,  30  Maine    324;    Miller    v.    Ottaway,    81 

Tex.  Civ.  App.  588,  71   S.  W.  299;  Mich.  196,  45  N.  W.  665,  8  L.  R.  A. 

Cofifee    Co.   v.    Rogers,    105   W.    Va.  428,  21   Am.   St.  513;   Davis  v.   Mc- 

51;  Moyses  v.  Bell,  62  Wash.  534,  114  Cready,   17  N.  Y.  230,  72  Am.  Dec. 

Pac.  193 ;  Prentiss  V.  Strand,  116  Wis.  461;   Bond   v.    Wiltse,    12   Wis.   (A\. 

647,  93  N.  W.  816.  See  also,  Johnson  v.  Harrison  (Ind.), 

'°  Cunningham  v.  Toye,  97  Ark.  537,  97  N.  E.  930. 

134  S.  W.  962;   Katz  v.  Herrick,  12  ^Lindsey  v.  Rottaken,  32  Ark.  619; 

Idaho    1,    86    Pac.    873;    Johnson    v.  Gaddis  v.  Richland,  92  111.  119;  Wil- 

Amana   Lodge   No.   82   I.   O.   O.   R,  son  v.  Shreaveport,  29  La.  Ann.  673 ; 

92  Ind.  ISO;  Royal  Bank  v.  German-  Ward  v.  City  Trust  Co.,   192  N.  Y. 

American  Ins,  Co.,  109  N.  Y.  S.  822;  61,  84  N.  E.  585. 

Spencer    v.    Alkali    Transp.    Co.,    S3  =^Neg.  Inst.  Law,  §  95. 
Wash,  n,  101  Pac.  509,  132  Am.  St. 
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§  3463.  Necessity  for  presentment  for  payment  and  de- 
mand.— As  a  general  rule,  the  liability  of  indorsers  of  a  nego- 
tiable instrument  is  dependent  upon  presentment  for  payment  and 
demand,  unless  such  facts  exist  as  will  constitute  a  sufficient  ex- 
cuse for  nonpresentment.^*  But  an  indorser  for  whose  accom- 
modation paper  is  made  is  not  entitled  to  formal  demand,^'  and 
this  has  been  held  true  as  to  an  accommodation  indorser  who 
has  received  the  benefit  of  the  note.^''  In  jurisdictions  hold- 
ing one  to  be  an  indorser  who  indorses  a  note  before  its  de- 
livery it  has  been  decided  that  he  is  entitled  to  have  the  note 
duly  presented  to  the  maker.^^  And  where  a  note  is  in- 
dorsed after  it  is  overdue,  the  indorser  as  a  rule  is  entitled 
to  have  demand  made  upon  the  maker  within  a  reasonable 
time.^^  As  a  rule,  however,  in  the  absence  of  a  statute,  pre- 
sentment or  demand  is  not  necessary  to  hold  the  acceptor  of  a 
bill  or  maker  of  a  promissory  note  payable  generally,  even  though 
he  be  an  accommodation  acceptor  or  maker. ^^  Nor  is  it  neces- 
sary to  make  a  formal  demand  upon  the  maker  or  acceptor  in 
order  to  fix  the  liability  of  a  guarantor^"  or  surety,^^  unless  the 

^Merchants'   Nat.   Bank  v.   Bentel        "Hooks  v.  Anderson,  58  Ala.  238, 

(Cat),    113     Pac.     708;    Worley    v.  29  Am.  Rep.  745 ;  Kamm  v.  Holland, 

Johnson,  60  Fla.  294,  S3  So.  543,  33  2    Ore.    59.      See    also,    Williams    v. 

L.   R.   A.    (N.    S.)    639n;   Vaughn  v.  Paintsville   Nat.   Bank,   143   Ky.   781, 

Potter,  131  111.  App.  334;  Leonard  V.  137    S.    W.    535,    Ann.    Cas.    1912D. 

Olson,  99  Iowa   162,   68   N.   W.  677,  350. 

35   L.    R.   A.   381,   61    Am.    St.   230;        ''Levy  v.  Drew,  14  Ark.  334;  Beer 

German-American  Sav.  Bank  of  Bur-  v.   Clifton,  98   Cal.  323,  33   Pac.  204 

lington  V.  Hanna,  124  Iowa  374,  100  20   L.   R.   A.   580,    35    Am,    St.    172 

N.    W.    57;    Owensboro    Sav.    Bank  Lockwood  v.  Crawford,  18  Conn.  361 

Trust   Co.'s  Receiver  v.  Haynes,   143  Norvell  v.  Hittle,  23  Ind.  346;  Light 

Ky.  534,   136  S.  W.  1004;   Brandt  v.  v.   Kingsbury,   50  IMo.  331;   German- 

Mickle,    28    Md.    436;    Demelman    v.  American  Bank  of  Rochester  v.  At- 

Brazier,  193  Mass.  588,  79  N.  E.  812 ;  water,  165  N.  Y.  36,  58  N.  E.  763. 
Nevins   v.    Moore,   221    Mo.   330,   120        '"  Gormley  v.  Hartray,  105  111.  App. 

S.  W.  43;  Jordan  v.  Reed,  77  N.  J.  625;  Baltes  Land,  Stone  &  Oil  Co.  v. 

L,  584,  71  Atl.  280.     See  also,  Wil-  Sutton,    32   Ind.   App,    14,   69   N,    E. 

liams   V,    Paintsville   Nat,    Bank,    143  179;   Field  v,   Sibley,   174  N,  Y.  514, 

Kv.   781,   137   S,   W,   535,   Ann,   Cas.  66  N,  E,  1108, 

1912D,  350  and  note,  also  reviewing        ""  Tilden  v.  Machine  Co,,  9  Cal,  App, 

authorities  as   to   whether  notice   of  9,  98   Pac,   39;    Forbes  v,   Rowe,   48 

dishonor   must   be   given    to    all    in-  Conn,  413 ;  Gage  v.  Mechanics'  Nat, 

dorsers.  Bank,  79  111.  62 ;  Knight  v.  Dunsmore, 

"^  Morris  v,  Birmingham  Nat,  Bank,  12  Iowa  35;  Cooper  v.  Page,  24  Maine 

93  Ala.  511,  9  So,  606;  Luckenbach  v.  73,  41  Am,  Dec.  371;  Baker  v,  Kelly, 

McDonald,   164   Fed,  296;   Torrey  v,  41  Miss.  696,  93  Am,  Dec,  274;  Wright 

Foss,  40  Maine  74,  v.  Dyer,  48  Mo,  525;  Small  v.  Sloan. 

^'Holman  v.  Whiting,  19  Ala.  703.  14  N,  Y,  Super,  Ct,  352;  Clay  v.  Ed- 

But  see  Williams  v.  Paintsville  Nat.  gerton,  19  Ohio  St.  549,  2  Am.  Rep. 

Bank,    143   Kv.   781,   137   S,   W.  535,  422, 
Ann,  Cas,  19i2D,  350,  "  Chafoin  v.  Rich,  77  Cal.  476,  19 
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contract  provide  to  the  contrary,  or  some  damage  suffered  by 
the  guarantor  can  be  shown  as  a  result  of  failure  to  make  such 
demand.^^  But  the  drawer  of  a  bill  of  exchange,  foreign  or  in- 
land, is  liable  as  a  rule  only  upon  formal  demand  of  payment 
on  the  drawee  or  acceptor/* 

§  3464.  Time  for  presentment  or  demand. — Where  paper 
is  payable  at  a  fixed  time  and  the  liability  of  the  maker  or  ac- 
ceptor is  dependent  upon  presentment  or  demand  for  payment 
it  is  generally  immaterial  as  to  him  at  what  time  the  paper 
is  presented  and  payment  demanded  so  that  it  is  done  before  suit 
is  commenced  f *  but  in  order  to  fix  the  liability  of  a  drawer 
or  indorser  such  bill  or  note  must  be  presented  for  payment 
on  the  very  day  on  which  it  is  payable.^^  In  the  case  of  foreign 
or  inland  bills  of  exchange  payable  at  sight,  orders,  certificates 
of  deposit,  drafts,  and  promissory  notes  payable  on  demand, 
presentment  and  payment  must  be  demanded  within  a  rea- 
sonable time,  in  order  to  charge  indorsers  or  the  drawer."* 
What  is  a  reasonable  time  depends  upon  all  the  circumstances 
of  each  particular  case,  taking  into  consideration  the  distance 
between  the  residences  of  the  parties,  the  mail  facilities,  and 

Pac.  882;   Connor  v.  Hodges,  7  Ga.  Cobbs,  S3  Tex.   Civ.  App.   1,   115   S. 

App     153,    66    S.    E.    546;    Fitch    v.  W.    345;    Bardsley   v.    Mill    Co.,    54 

Citizens'    Nat.    Bank,    97    Ind,    211 ;  Wash.  553,  103  Pac.  822,  132  Am.  St. 

Fritts  V.  Kirchdorfer,  136  Ky.  643,  124  1133. 

S.   W.    882;    Buchner    v.    Leibig,    38  "^  Hart   v.    Smith,    IS   Ala.   807,   SO 

Mo      188;     Washington     First    Nat.  Am.   Dec.    161;    Norton   v.   Lewis,   2 

Bank  v.  Eureka  Lumber  Co.,  123  N.  Conn.    478;    Georgia    Nat.    Bank    v. 

Car.  24,  31  S.  E.  348.  Henderson,  46  Ga.  487,  12  Am.  Rep. 

'"Weiler  v.   Hawes,   19  Iowa  443;  590;  Kohler  v.  Montgomery,  17  Ind. 

Forest  v  Stewart,  14  Ohio  St.  246.  20 ;   Closz  v.   Miracle,   103  Iowa  198, 

''Mobile   Bank  v.   Brown,  42   Ala.  72   N.   W.   502;   Wood  v.   Mullen,  3 

108;   Dowling  v.   Hunt,  2   Ariz.  8,  7  Rob.    (La.)    395;    Farmers'    Bank   v. 

Pac.  496;  Los  Angeles  Nat.  Bank  v.  Duvall,  7   Gill  &  J.   (Md.)    78;   Me- 

Wallace    101   Cal.  478,  36  Pac.   197;  chanics'  Bank  v.  Merchants'  Bank,  6 

Wood  V.  Surrells,  89  111.  107;  Griffin  Mete.  (Mass.)  13;  Lawrence  v.  Lang- 

V    Kemp    46  Ind.  172;  West  Branch  ley,    14    N.    H.    70;    McMonigal    v. 

State  Bank  v    Haines,  135  Iowa  313,  Brown,   45   Ohio    St.   499,    15   N.   E. 

112  N.  W.  552.  860. 

'^  Merchants'    Bank    of    Canada    v.  "» Knott   v.   Venable,   42   Ala.    186; 

Henderson,  28  Ont.  360;   Greeley  v.  Adams  v.  Boyd,  33  Ark.  33;  Laugh- 

Whitehead    35   Fla.   523,   17  So.  643,  lin  v.  Marshall,   19  111.  390;   Monte- 

28   L.   R.    A.    286,   48   Am.    St.   258;  lius  v.  Charles,  Id  111.  303;  Dumont 

Williamsport   Gas   Co.   v.   Pinkerton,  v.  Pope,  7  Blackf.  (Ind.)  367;  Piner 

95  Pa.  St.  62;  Milmo  Nat.  Bank  v.  v.    Clary,    17    B.    Mon.    (Ky.)    645; 
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the  like.^^  Although  the  maker  of  a  note  or  acceptor  of  a  bill 
has  the  entire  day  of  maturity  in  which  to  pay  the  same  the 
holder  may  present  it  at  any  reasonable  hour  on  such  day,  and 
if  it  is  being  presented  to  a  business  man  the  time  should  be  dur- 
ing his  office  hours.''  Upon  this  subject  the  Negotiable  Instru- 
ments Law  provides :  "Presentment  for  payment,  to  be  sufficient, 
must  be  made :  ( i )  By  the  holder,  or  some  person  authorized  to 
receive  payment  on  his  behalf;  (2)  at  a  reasonable  hour  on  a 
business  day;  (3)  at  a  proper  place  as  herein  defined;  and  (4) 
to  the  person  primarily  liable  on  the  instrument,  or  if  he  is  ab- 
sent or  inaccessible,  to  any  person  found  at  the  place  where  the 
presentment  is  made."^®  "The  instrument  must  be  exhibited  to  the 
person  from  whom  payment  is  demanded,  and  when  it  is  paid 
must  be  delivered  up  to  the  party  paying  it."*"  If  the  paper  is 
made  payable  at  a  bank  the  holder  must  present  it  during  bank- 
ing hours. *^ 

§  3465.    Place  of  presentment  or  demand. — As  to  the  place 

of  presentment  for  payment  the  following  provisions  of  the  Ne- 
gotiable Instruments  Law  represent  the  law  generally  on  the 
subject :  "Presentment  for  payment  is  made  at  the  proper  place : 
(i)  Where  a  place  of  payment  is  specified  in  the  instrument  and 
it  is  there  presented;  (2)  Where  no  place  of  payment  is  specified, 
but  the  address  of  the  person  to  make  payment  is  given  in  the 
instrument  and  it  is  there  presented;  (3)  Where  no  place  of  pay- 
ment is  specified  and  no  address  is  given  and  the  instrument  is 

Bridgeford  v.  Simonds,  18  La.  Ann.  "' Nelson  v.  Fotterall,  7  Leigh  (Va.) 

121;   Anderson   v.   Gill,   79   Md.   312,  179;   Parker  v.  Gordon,   7  East  385. 

29  Atl.  S27,  25  L.  R.  A.  200,  47  Am.  ™  Neg.  Inst.  Law,  §  132. 

St.   402;    Prescott   Bank   v.    Caverly,  ""Neg.  Inst.  Law,  §  134.     See  also, 

7    Gray    (Mass.)    217,   66   Am.   Dec.  Gilpin  v.   Savage,  201   N.   Y,   167,  94 

473;    Nutting    v.    Burked,    48    Mich.  N.  E.  656,  Ann.  Cas.  1912 A.  861  (de- 

241,   12  N.   W.   184;   Parker  v.  Red-  mand  by  telephone  insufficient), 

dick,  65  Miss.  242,  3  So.  575,  7  Am.  "Reed  v.  Wilson,  41  N.  J.  L.  29; 

St,   646;    Columbian   Banking   Co.   v.  Lloyd  v.  Osborne,  92  Wis.  93,  65  N. 

Bowen,  134  Wis.  218,  114  N.  W.  451.  W.  859;  Metropolitan  Bank  v.  Engel, 

"Sheffield  v.  Cleland,  19  Idaho  612,  66  App.  Div.   (N.  Y.)   273,  72  N.  Y. 

115    Pac.    20;    West    Branch    State  S.   691    (holding   that   where   a   note 

Bank  v.   Haines,    135   Iowa  313,   112  on  the  day  of  maturity  is  presented 

N.    W.   552;    Field   v.    Nickerson,    13  to  the  bank  where  it  is  payable  dur- 

Mass.    131 ;    German-American    Bank  ing  banking  hours,  it  is  unimportant 

V.   Atwater,   165   N.   Y.  36,  58  N.  E.  that    the    notary    protesting    it    pre- 

763 ;     Columbian     Banking     Co.     v.  sented  it  for  payment  after  the  bank 

Bowen,  134  Wis.  218,  114  N.  W.  451.  closed). 
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presented  at  the  usual  place  of  business  or  residence  of  the  per- 
son to  make  payment;  (4)  In  any  other  case  if  presented  to  the 
person  to  make  payment  wherever  he  can  be  found,  or  if  pre- 
sented at  his  last-known  place  of  business  or  residence."*^ 
"Where  the  instrument  is  payable  at  a  bank,  presentment  for 
payment  must  be  made  during  banking  hours,  unless  the  person 
to  make  payment  has  no  funds  there  to  meet  it  at  any  time  dur- 
ing the  day,  in  which  case  presentment  at  any  hour  before  the 
bank  is  closed  on  that  day  is  sufficient."*^  Making  and  dating  a 
note  at  a  particular  place  does  not  supersede  the  necessity  of  pre- 
sentment and  demand  at  the  residence  or  place  of  business  of 
the  maker.**  And  where  the  parties  reside  in  the  same  city  or 
town,  presentment  should  be  made  at  the  dwelling-house  or  place 
of  business  of  the  person  to  make  payment;  either  mode  is  suf- 
ficient.*^ 

§  3466.  Manner  of  presentment  or  demand. — As  has  been 
stated,  the  instrument  must  be  exhibited  to  the  person  from  whom 
payment  is  demanded,  and  when  it  is  paid  must  be  delivered  up 
to  the  party  paying  it.  By  the  law  merchant,  it  was  necessary  to 
exhibit  a  foreign  bill  when  demand  was  made  thereon,*"  although 
it  is  held  not  necessary  that  the  drawee  or  his  agent  should  be 
seen  personally.*'  But  even  though  there  should  be  an  actual  ex- 
hibition of  a  bill  or  note  or  some  clear  indication  that  it  is  pres- 
ent, in  making  presentment  and  demand,  still  such  exhibition  may 
be  waived,  as  where  the  production  of  the  instrument  is  not 
asked  for  or  its  nonexhibition  is  not  objected  to  at  the  time  or 

"Neg.  Inst.  Law,   §   133.   See  also,  ed.  739.   See  also,  note   12  L.   R.  A. 

Isbell  V.  Lewis,  98  Ala.  550,   13   So.  727. 

335 ;  Wild  v.  Van  Valkenburg,  7  Cal.  *"  Neg.  Inst.  Law,  §   135. 

166;   Hartford   Bank  v.    Stedman,   3  "Spies   v.   Gilmore,    1    N.   Y.   321, 

Conn.    489;    Wilkins    v.    McGuire,   2  4   How.    Pr.    (N.   Y.)    444;    Oxnard 

App.  D.  C.  448;  Hartwell  v.  Candler,  v.  Varnum,   111   Pa.   193,  2  Atl.  224, 

5  Blackf.  (Ind.)  215;  Germans'  Nat.  56  Am.  Rep.  255. 

Bank  v.  Butchers'  Hide  &  T.  Co.,  97  *'  Williams     v.     Bank     of     United 

Ky.  34,  29  S.  W.  882 ;  Claflin  Co.  v.  States,  27  U.  S.  96,  7  L.  ed.  360. 

Feibelman,  44  La.  Ann.   518,   10  So.  "  Musson  v.  Lake,  4  How.  (U.  S.) 

862;  King  v.  Crowell,  61  Maine  244,  262,  11  L.  ed.  967. 

14  Am.   Rep.   560;   People's  Bank  v.  "Wiseman  v.  Chiappella,  23  How. 

Brooke,  31   Md.   7,   1  Am.  Rep.  11;  (U.  S.)   368,  16  L.  ed.  466;   Fisher 

Bacon  v.   Hanna,   137  N.   Y.   379,  33  v.  Beckwith,  19  Vt.  31,  46  Am.  Dec. 

N.    E.   303,   20   L.    R.    A.   495;    Cox  174. 
V.  Nat.  Bank,  100  U.  S.  704,  25  L. 
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payment  is  declined  on  other  grounds.*^  It  has  been  said  that 
presentment  and  demand  must  be  of  such  a  character  that,  if 
complied  with,  the  drawee  will  be  divested  of  possession  of  the 
fund,  but  no  particular  form  of  words  is  necessary.*"  However, 
it  should  be  in  compliance  with  the  terms  of  the  instrument.^" 
As  a  rule,  a  demand  in  writing  mailed  or  sent  to  the  maker  or 
acceptor  or  left  at  his  residence  in  charge  of  a  servant  is  not 
sufficient  presentment  to  charge  a  drawer  or  indorser ;"  but  such 
a  demand  may  be  sufficient  under  special  circumstances." 

§  3467.  To  whom  presentment  should  be  made. — When  a 
bill  of  exchange  is  payable  generally  or  at  a  particular  place  desig- 
nated in  the  bill,  no  presentment  is  necessary  to  charge  the  ac- 
ceptor, as  it  is  his  duty  to  be  present  to  pay  or  seek  out  his 
creditor  to  pay  him.^'  Where  the  person  primarily  liable  on  the 
instrument  is  dead,  and  no  place  of  payment  is  specified,  present- 
ment for  payment  must  be  made  to  his  personal  representative,  if 
such  there  be,  and  if,  with  the  exercise  of  reasonable  diligence,  he 
can  be  found. '^*  Where  the  persons  primarily  liable  on  the  in- 
strument are  liable  as  partners,  and  no  place  of  payment  is  speci- 
fied, presentment  for  payment  may  be  made  to  any  of  them, 
even  though  there  has  been  a  dissolution  of  the  firm.^^  And 
where  there  are  several  persons  not  partners,  primarily  liable  on 
the  instrument,  and  no  place  of  payment  is  specified,  presentment 
must  be  made  to  them  all.^"  And  this  rule  is  held  to  apply  whether 

"Legg  V.  Vinal,  165  Mass.  SSS,  43  erstown   Bank  v.   Woods,  28   N.   Y. 

N.  E.  518;  Porter  v.  Thorn,  40  App.  545;   De   Wolf  v.   Murray,  4   N.   Y. 

Div.    (N.  Y.)    34,   57   N.   Y.   S.   479;  Super.  Ct.   166. 

Waring  v.  Betts,  90  Va.  46,  17  S.  E.        "Nag.  Inst.  Law,  §  136;  Magruder 

739,  44  Am.   St.  890.  v.   Union   Bank,   3   Pet.    (U.   S.)    87, 

"Gregg  V.   George,   16  Kans.  546;  7   L.   ed.    612;    Gower  v.   Moore,   25 

Burch  V.  Newberry,  1  Barb.   (N.  Y.)  ilaine   16,  43   Am.   Dec.  247;   Good- 

648,  affd.  10  N.  Y.  374,  Seld.  Notes  28.  now    v.    Warren,    122    Mass.    79,    23 

"Parker  v.   Stroud,  98  N.  Y.  379,  Am.    Rep.   289;    Reed   v.    Spear,    107 

50   Am.   Rep.   685.  App.    Div.    (N.    Y.)    144,    94    N.    Y. 

"'German   Nat.  Bank  v.  Burns,   12  S.   1007;   Price  v.   Young,   1   Nott  & 

Colo.   539,   21    Pac.   714,    13   Am.   St.  McC.  (S.  C.)  438. 
247 ;  Closz  V.  Miracle,  103  Iowa  198,        ■"  Neg.  Inst.  Law,  §  137.  See  Brown 

72   N.   W.   502;   Davis   v.   Gowen,    19  v.  Turner,  15  Ala.  832;  Mt.  Pleasant 

Maine    447 ;    Sessions    v.    Isabel,    14  Branch  of  State  v.  McLeran,  26  Iowa 

Ohio  Dec.  491;  Barnes  v.  Vaughan,  6  306;  Eourth  Nat.  Bank  v.  Heuschen, 

R.  I.  259.  52  Mo.  207. 

''-  Tredick  v.  Wendell,  1  N.  H.  80.  ""  Netj.  Inst.  Law,  §  138.  See  Closz 

''  Goodloe  V.  Godley,  13  Sm.  &  M.  v.  Miracle,   103  Iowa   198,  72  N.  W. 

(Miss.)  233,  51  Am.  Dec.  150;  Coop-  502;  Shutts  v.  Fingar,  100  N.  Y.  539, 


66/  PRESENTMENT   AND   DISCHARGE.  §    3468 

the  form  of  the  note  is  joint  or  joint  and  several."  In  the  ab- 
sence of  the  acceptor  or  maker,  presentment  may  be  made  to  any 
one  on  the  premises  in  charge  thereof,  the  paper  being  payable 
there."* 

§  3468.  By  whom  presentment  may  be  made. — Present- 
ment for  payment  to  be  sufficient  must  be  made  by  the  holder  or 
by  some  person  authorized  to  receive  payment  on  his  behalf," 
or  on  behalf  of  his  estate.""  And  one  is  a  holder  who  is  in  pos- 
session of  a  note  indorsed  to  himself  or  has  a  blank  indorsement, 
and  may  make  presentment."^  So  a  presentment  by  any  person  in 
possession  of  a  bill  bona  fide  generally  is  sufficient  to  charge  the 
parties  to  the  bill.  Thus  where  a  bill  of  exchange  indorsed  in  blank 
by  the  payees,  but  made  payable  to  a  particular  person  by  the  last 
indorsement,  was  presented  to  the  drawee  for  payment  by  the 
last  indorser  who  was  in  possession  of  the  bill  bona  fide,  the 
presentment  was  held  sufficient  to  charge  the  preceding  in- 
dorsers."^  But  if  a  person  is  wrongfully  in  possession  and  is  not 
the  lawfully  authorized  holder  of  the  instrument,  presentment  by 
him  will  be  ineffectual  to  charge  the  indorser."^  And  subcontrac- 
tors, to  whom  checks  have  been  indorsed,  should  present  the 
same,  and  where  they  fail  to  do  so  within  a  reasonable  time, 
there  being  funds  in  the  bank  to  meet  the  obligation,  and  the 
maker  becomes  insolvent  during  such  delay,  the  indorsers  are 
discharged."*     Presentment  need  not  be  made  by  a  notary  to 

3  N.  E.  588,  S3  Am.  Rep.  231.     See  v.  McLeran,  26  Iowa  306;  Hartford 

also,    Williams    v.     Paintsville    Nat.  Bank  v.  Barry,  17  Mass.  94;  United 

Bank,   143   Ky.   781,    137   S.   W.  535,  States  v.  Barker,  12  Wheat.   (U.  S.) 

Ann.  Cas.  1912D.  350  and  note.  559,     6    L.     ed.     728;     Blakeslee     v. 

"  Harris  v.  Clark,  10  Ohio  S ;  Bene-  Hewett,  76  Wis.  341,  44  N.  W.  1105. 

diet   V.    Schmieg,    13    Wash.   476,   43  ^  Yates  v.  Goodwin,  96  Maine  90, 

Pac.  374,  36  L.  R.  A.  703,  52  Am.  St.  51   Atl.   804;   White  v.   Stoddard,   11 

61.  Gray  (Mass.)   258,  71  Am.  Dec.  711. 

°'  Buxton  V.  Jones,  1   M.  &  G.  83 ;  °'  Ewen  v.  Wilbor,  99  111.  App.  132, 

Bradley  v.   Northern   Bank,  60   Ala.  affd.    208    111.    492,    70    N.    E.    575; 

252;  Gage  v.  Dubuque  &  P.  R.  R.  Co.,  Bachellor'v.  Priest,  12  Pick.  (Mass.) 

11  Iowa  310,  77  Am.  Dec.  145;  Whaley  399;  Sussex  Bank  v.  Baldwin,  17  N. 

V.  Houston,  12  La.  Ann.  585 ;  Ethe-  J.  L.  487. 

ridge  V.  Ladd,  44  Barb.  (N.  Y.)  69.  ""Bachellor     v.     Priest,     12    Pick. 

'''Neg.  Inst.  Law,  §   132.   See  also,  (Mass.)    399. 

'Coove   V.    Callaway,    1    Esp.    (Eng.)  ''Hofrichter  v.   Enyeart,  71   Nebr. 

115;    Ewen   v.    Wilbor,   99   111.    App.  771,  99  N.  W.  658. 

;132,  affd.  208  111.  492,  70  N.  E.  575;  "Brown   v.    Schintz,   202  111.    509, 

Mt.  Pleasant  Branch  of  State  Bank  67  N.  E.   172. 
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charge  indorsers,  except  according  to  some  decisions  in  the  case 
of  a  foreign  bill,  and  in  other  cases  where  protest  by  a  notary  is 
necessary.*' 

§  3469.  Waiver  of  presentment  and  demand. — Present- 
ment for  payment  is  dispensed  with  by  waiver  of  presentment, 
express  or  implied;"*  as  where  the  instrument  stipulates  for  a 
waiver,**^  or  has  an  indorsement  thereon  waiving  presentment  and 
demand,"*  and  such  an  indorsement  waives  all  legal  steps  re- 
quired to  charge  the  indorser."*  So  the  words  "protest  waived" 
or  "waiver  of  protest"  or  a  waiver  of  notice  and  protest  by  the 
indorsers  of  a  note  include  a  waiver  of  demand."*  Again,  an 
indorser  who  signs  a  note  underneath  a  waiver  written  upon  the 
back  thereof  is  bound  thereby.'^  The  rule  also  applies  where  the 
waiver  appears  in  the  body  of  the  note,  where  the  indorsement  is 
not  qualified.'^ 

§  3470.    Excuses  for  delay  in  presentment  and  demand. — 

Delay  in  making  presentment  for  payment  may  be  excused  when 
the  delay  is  caused  by  circumstances  beyond  the  control  of  the 
holder  and  not  imputable  to  his  default,  misconduct  or  negligence. 
When  the  cause  of  delay  ceases  to  operate,  presentment  must  be 
made  with  reasonable  diligence.'^  The  matters  which  will  excuse 
such  delay  are  various  and  difficult  to  enumerate,  inasmuch  as  they 

"'Harrison  v.  Bowen,   16  La.  282;  76,  23  So.  767;  Shaw  v.  McXeill,  95 

Cole  V.  Jessup,  10  N.  Y.  96,  10  How.  N.   Car.  S3S ;   Wilkie  v.   Chandon,   1 

Pr.  (N.  Y.)  515,  Seld.  Notes  220.  Wash.    355,   25    Pac.   464.    But   com- 

^  Neg.  Inst.  Law,  §   142.  pare  Sprague  v.  Fletcher,  8  Ore.  367, 

"'Parks   V.    Hughes,    19   Ind.   App.  34  Am.  Rep.  587. 

266,  49  N.  E.  393 ;  Leeds  v.  Hamilton  "  Farmers'      Exchange      Bank      v. 

Paint  &  G.  Co.   (Tex.),  35  S.  W.  77.  Altura  Gold  Mill  &  Mining  Co.,  129 

"'Blanc  V.    Mutual   Nat.    Bank,   28  Cal.  263,  61    Pac.    1077;    Parshley  v. 

La.    Ann.    921,    26    Am,    Rep.    119;  Heath,   69   Maine   90,   31    Am.    Rep. 

Hammett  v.  Trueworthy,  51  Mo.  App.  246. 

281 ;    Seymour   v.    Francisco,   4   Ohio  "  Portsmouth  Savings  Bank  v.  Wil- 

Dec.    (Reprint)    12.  son,    22    Wash.    L,    (D.    C.)    817,    5 

""Hammett  v.  Trueworthy,  51  Mo.  App.    D.    C.   8;     Deering    v.     Wiley, 

App.  281.  56  111.  App.   309;   Pool  v.   Anderson, 

'"Baker  v.  Scott,  29  Kans.   136,  44  116  Ind.  88,  18  N.  E.  445,  1  L.  R.  A. 

Am.  Rep.  628;  Harvey  v.  Nelson,  31  712;    Iowa    Valley    State    Bank    v. 

La.  Ann.  434,  33  Am,  Rep.  222;  John-  Sigstad,  96  Iowa  491,  65  N.  W.  407; 

son  V.  Parsons,  140  Mass.   173,  4  N.  Bryant  v.  Lord,  19  Gil,  (Minn,)  342; 

E,     196;    Wolford    v.   Andrews,    29  Jacobs  v.  Gibson,  77  Mo.  App.  244. 

Minn.  250;  13  N.  W.  167,  43  Am.  Rep.  "Neg.   Inst.   Law,   §   141. 
201 ;  Timberlake  v.  Thayer,  76  Miss. 
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may  be  personal,  as  in  case  of  serious  illness  under  certain  con- 
ditions and  surroundings;'*  or  public,  as  in  case  of  an  epidemic," 
or  an  existing  war ;"  or  it  may  be  any  other  impediment  or  ob- 
struction beyond  the  holder's  control,  rendering  it  impossible  to 
make  such  presentment  or  demand  during  its  continuance  or  ex- 
istence." If  the  holder  has  the  note  ready  for  presentment  at 
the  place  where  dated  and  makes  diligent  inquiry  to  ascertain  the 
place  of  residence  of  the  maker  but  is  unsuccessful,  demand  upon 
the  maker  is  excused;'*  for  the  holder  is  only  required  to  ex- 
ercise due  and  reasonable  diligence  to  present  or  attempt  to  make 
presentment,  and  demand  should  be  excused  where  he  has  done 
so  and  is  unable  to  find  the  maker.'"  It  is  a  well  settled  general 
rule  that  if  the  drawer  has  no  reasonable  expectation  that  his 
bill  will  be  honored,  he  does  not  stand  in  the  same  position  as 
to  a  right  to  demand  and  notice  as  he  would  had  he  reason  to 
believe  that  his  paper  would  be  paid,  for  in  the  former  case'  he 
cannot  sufifer  by  want  of  presentment  and  notice  of  dishonor.*" 

§3471.  Discharge  by  payment. — The  Negotiable  Instru- 
ments Law  provides  for  the  discharge  of  negotiable  instruments 
by  payment  by  or  on  behalf  of  the  principal  debtor  or  the  party 
accommodated.*^  The  very  nature  of  the  word  "payment"  in- 
dicates that  it  is  a  discharge  of  a  contract  to  pay  money,  and 
the  person  entitled  to  receive  the  amount  agreed  upon  ordinarily 
is  not  bound  to  receive  anything  but  money,*^  and  the  party 

"Newbold  v.   Boraef,   155   Pa.    St.  Dec.  348;  Culver  v.  Marks,  122  Ind. 

227,  26  Atl.  305 ;  Wilson  v.  Senier,  14  554,  23  N.  E.   1086,  7  L.  R.  A.  489, 

Wis    380  17  Am.   St.   ill;   Kimball  v.   Bryan, 

"Tunno   v.    Lague,    1    Johns.    Cas.  56  Iowa  632,  10  N.  W.  218;  Blum  v. 

(N.  Y)   1    1  Am.  Dec.  141.  Bidwell,  20   La.   Ann.   43;   Callen   v. 

"Peters  v.   Hobbs,  25  Ark.  67,  91  Fawcett,  58  Pa.   St.   113;  Armendiaz 

Am.  Dec.  526;  House  V.  Adams  &  Co.,  v.    Serna,   40   Tex.   291;    Dickens   v. 

48  Pa.  St.  267,  86  Am.  Dec.  588;  Ray  Beal,  10  Pet.    (U.  S.)   572,  9  L.   ed. 

V.   Smith,   17  Wall.    (U.   S.)    411,  21  538. 

L.  ed.  666.  ""Neg.  Inst.  Law,  §  200;  Ballard  v. 

"  McDonald  v.  Mosher,  23  111.  App.  Greenbush,  24  Maine  336 ;  Dooley  v. 

206   (holding  a  violent  storm  no  ex-  Virginia   Fire  &  Marine  Ins.   Co.,  3 

cuse).  Hughes   (U.   S.)   221,  Fed.  Cas.  No. 

"Davis  V.  Eppler,  38  Kans.  629,  16  3999. 

Pac.  793.  '^Shafer  v.  Willis,  124  Cal.  36,  56 

"Hazlett  V.  Bragdon,  7  Pa.  Super.  Pac.   635;    Moore   v.    Staser,    6   Ind. 

Ct.  581.  App.  364,  32  N.  E.  563,  33  N.  E.  665 ; 

'"Stewart   v.    Desha,    11   Ala.   844;  Graydon  v,  Patterson,  13  Iowa  256,  81 

McRae     v.     Rhodes,    22    Ark.    315 ;  Am.  Dec.  432. 
Walker  v.  Rogers,  40  III.  278,  89  Am. 
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bound  to  make  payment  has  no  right  to  do  so  in  any  other 
medium  than  that  expressed  on  the  face  of  the  instrument — that 
is,  he  must  make  payment  in  money/^  But  payment  may  be 
vaHd  though  not  made  in  money.**  Payment  is  usually  made  by 
the  principal  debtor,  but  it  may  be  made  by  any  other  person, 
and,  in  order  that  such  person  so  paying  may  recover  from  the 
maker,  it  is  necessary  for  him  to  ascertain  whether  there  has 
been  presentment,  protest  and  notice,  because  in  default  of  these 
steps  in  this  particular  case,  the  maker  would  not  be  liable  to 
him.  But  where  the  instrument  is  paid  by  a  party  secondarily 
liable  thereon,  it  is  not  discharged ;  but  the  party  so  paying  it  is 
remitted  to  his  former  rights  as  regards  all  prior  parties,  and 
he  may  strike  out  his  own  and  all  subsequent  indorsements,  and 
again  negotiate  the  instrument,  except :  ( i )  Where  it  is  payable 
to  the  order  of  a  third  person,  and  has  been  paid  by  the  drawer; 
and  (2)  Where  it  was  made  or  accepted  for  accommodation,  and 
has  been  paid  by  the  party  accommodated.*^  Payment  should 
be  made  to  the  legal  owner  or  holder  of  the  instrument,  or  some 
one  authorized  by  him  to  receive  it.*''  Payment  is  made  in  due 
course  when  it  is  made  at  or  after  the  maturity  of  the  instru- 
ment to  the  holder  thereof  in  good  faith  and  without  notice 
that  his  title  is  defective."  The  party  to  whom  the  instrument 
is  presented  for  payment  must  satisfy  himself  that  the  holder 
traces  his  title  through  genuine  indorsements;  for  if  there  is  a 
forged  indorsement,  it  is  a  nullity  and  no  right  passes  by  it.** 
Part  payment  only  extinguishes  the  debt  pro  tanto,  but  an  agree- 

^  Galena  Ins.  Co.  v.  Kupf er,  28  III.  71  N.  Y.  S.  388 ;  Chapman  v.  Niantic 

332,  81  Am.  Dec.  284;  Graydon  v.  Pat-  Nat.  Bank,  26  R.  I.  21,  57  Atl.  934; 

terson,  13  Iowa  2S6,  81  Am.  Dec.  432;  Carr  v.  Jones,  29  Wash.  78,  69  Pac. 

Williamson     v.      Smith,      1      Coldw.  646. 

(Tenn.)  1,  78  Am.  Dec.  478;  Klauber  «"  Stuart   v.    Asher,    15    Colo.    App. 

V.  BiggerstafJ,  47  Wis.  551,  3  N.  W.  403,  62  Pac.  1051 ;  Walter  v.  Logan, 

357,  32  Am.   Rep.   m.  63  Kans.   193,  65   Pac.  225;   Chicago 

*•  Root  V.  Kelley,  39  .Alisc.   (N.  Y.)  &c.  Ry.  Co.  v.  Burns,  61   Nebr.  793, 

530,  80  N.  Y.  S.  482.  86  N.  W.  483 ;  Patten  v.  Fullerton,  27 

'"Neg.  Inst.  Law,  §  202.  As  to  the  Maine  58. 

rights  of  the  parties  see  Bradley  v.  "  Neg.    Inst.    Law,    §    148. 

Bush,  1   Cal.  App.  516,  82  Pac.  560;  »»Harter  v.  Mechanics'  Nat.  Bank, 

Woods  V.  Colony  Bank,  114  Ga.  683,  63  N.  J.  L.  578,  44  Atl.  715,  76  Am. 

40  S.  E.  720,  56  L.  R.  A.  929;  Quimby  St.  224;  Laue  v.  Nuffer,  5  N.  Y.  S. 

V.  Varnum,   190  Mass.  211,  76  N.  E.  421;  Tolman  v.  American  Nat.  Bank, 

671;   Lawson  v.   Dunn    (N.   J.  Eq.),  22   R.   I.  462,   48  Atl.   480,  52  L.   R. 

49  Atl.  1087;  Twelfth  Ward  Bank  v.  A.  877,  84  Am.  St.  850. 
Brooks,   63   App.   Div.    (N.   Y.)    220, 
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ment  based  upon  a  sufficient  consideration  that  such  part  pay- 
ment shall  operate  as  a  discharge  of  the  whole  will  be  sustained/* 
So,  also,  in  case  of  a  disputed  claim,  an  agreement  by  way  of 
compromise  or  composition  to  receive  part  payment  in  full  would 
discharge  the  debt.'" 

§  3472.  Payment  for  honor. — Ordinarily  one  who,  without 
request,  voluntarily  pays  the  debt  of  another,  acquires  thereby 
no  right  of  reimbursement  against  the  principal  debtor;  but  by 
the  rules  of  the  law  merchant,  an  exception  exists  in  the  case  of 
what  is  termed  "payment  for  honor"  or  "supra  protest."  This 
rule  applies  to  bills  of  exchange  and  does  not  extend  to  promis- 
sory notes."^  The  Negotiable  Instruments  Law  covers  this 
subject  in  the  following  provisions :  "Where  a  bill  has  been  pro- 
tested for  nonpayment,  any  person  may  intervene  and  pay  it 
supra  protest  for  the  honor  of  any  person  liable  thereon  or  for 
the  honor  of  the  person  for  whose  account  it  was  drawn.""^ 
"The  payment  for  honor  supra  protest,  in  order  to  operate  as 
such  and  not  as  a  mere  voluntary  payment,  must  be  attested  by 
a  notarial  act  of  honor  which  may  be  appended  to  the  protest  or 
form  an  extension  to  it."'*  "The  notarial  act  of  honor  must  be 
founded  on  a  declaration  made  by  the  payer  for  honor  or  by  his 
agent  in  that  behalf  declaring  his  intention  to  pay  the  bill  for 
honor  and  for  whose  honor  he  pays.""*  "Where  two  or  more 
persons  offer  to  pay  a  bill  for  the  honor  of  different  parties,  the 
person  whose  payment  will  discharge  most  parties  to  the  bill  is 
to  be  given  the  preference."'^  "Where  a  bill  has  been  paid  for 
honor,  all  parties  subsequent  to  the  party  fon  whose  honor  it 
is  paid  are  discharged,  but  the  payer  for  honor  is  subrogated  for, 
and  succeeds  to,  both  the  rights  and  duties  of  the  holder  as  re- 
gards the  party  for  whose  honor  he  pays  and  all  parties  liable  to 
the  latter."'"    "Where  the  holder  of  a  bill  refuses  to  receive  pay- 

""Hart   V.   Freeman,    42   Ala.    567;  =' Neg.  Inst.  Law,  §  300. 

Mordecai  v.   Stewart,  36  Ga.   126.  "' Neg.  Inst.  Law,  §  301. 

""Robbins  v.  Cheek,  32  Ind.  328,  2  "Neg.  Inst.  Law,  §  302. 

Am.   Rep.  348 ;   Coburn  v.  Ware,  25  "'  Neg.  Inst.  Law,  §  303. 

Maine  330 ;   Price  v.   Cannon,  3  Mo.  *"  Neg.  Inst.  Law,  §  304.  See  also, 

453.  Gazzam  v.  Armstrong's  Exr,,  3  Dana 

"Smith  V.    Sawyer,  55  Maine  139,  (Ky.)  554;  McDowell  v.  Cook,  6  Sm. 

92  Am.  Dec.  576n.  &  M.   (Miss.)   420,  45  Am.  Dec.  289. 
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ment  supra  protest,  he  loses  his  right  of  recourse  against  any- 
party  who  would  have  been  discharged  by  such  payment."'^  "The 
payer  for  honor,  on  paying  to  the  holder  the  amount  of  the  bill 
and  the  notarial  expenses  incidental  to  its  dishonor,  is  entitled  to 
receive  both  the  bill  itself  and  the  protest.""*  The  person  desir- 
ing to  make  payment  for  honor  must  be  ready  and  offer  to  do  so 
at  the  time  and  place  of  payment."" 

§  3473.  Discharge  by  cancelation  and  surrender. — It  is 
set  out  in  the  Negotiable  Instruments  Law  that:  "A  negotiable 
instrument  is  discharged  by  the  intentional  cancelation  thereof 
by  the  holder."^  But  "a  cancelation  made  unintentionally,  or 
under  mistake,  or  without  the  authority  of  the  holder  is  inopera- 
tive; but  where  an  instrument  or  any  signature  thereon  appears 
to  have  been  canceled  the  burden  of  proof  lies  on  the  party 
who  alleges  that  the  cancelation  was  made  unintentionally,  or 
under  a  mistake,  or  without  authority."^  If  the  instrument  is 
voluntarily  canceled  by  the  creditor  a  subsequent  promise  to  pay 
it  by  the  debtor  is  without  consideration.^  But  where  the  sur- 
render or  cancelation  of  the  instrument  is  induced  by  fraud, 
the  maker  is  not  released  from  liability  ;*  likewise  where  an  in- 
strument has  been  surrendered  by  mistake  upon  the  supposition 
that  it  was  fully  paid,  the  debtor  will  remain  liable  for  the 
balance  still  unpaid.^  A  gift  by  the  owner  of  a  note  to  the 
maker  extinguishes  the  debt  evidenced  thereby ;°  but  to  con- 
stitute a  gift  there  must  be  a  delivery  by  the  owner  with  the 
intention  of  passing  the  title.^  A  voluntary  destruction  of  the 
instrument  by  the  payee  and  owner  will  discharge  the  maker." 

"  Neg.  Inst.  Law,  §  305.  61  N.  W.  998 ;  Liesemer  v.  Burg,  106 

■"Neg.  Inst.  Law,  §  306.  Mich.   124,  63   N.  W.  999;   Reynolds 

""Denston  v.  Henderson,  13  Johns,  v.    French,   8    Vt.   85,   30   Am.    Dec. 

(N.  Y.)  321.  456. 

'Neg.  Inst.  Law,  §  200.  "Manufacturers'      Nat.     Bank     v. 

'  Neg.  Inst.  Law,  §  204 ;  Humboldt  Thompson,    129    Mass.    438,    37    Am. 

State   Bank  v.    Rossing,   95   Iowa    1,  Rep.  376 ;  Blodgett  v.  Bickford,  30  Vt. 

63  N.  W.  351 ;  Lyndonville  Nat.  Bank  731,  73  Am.  Dec.  334. 

V.  Fletcher,  68  Vt.  81,  34  Atl.  38,  54  "  Hale  v.  Rice,  124  Mass.  292. 

Am.  St.  874.  'Edwards  v.  Woodbury,  156  Mass. 

'  Hale  V.  Rice,  124  Mass.  292 ;  Booth  21,  30  N.  E.  175 ;  In  re  Campbell,  7 

V.  Smith,  3  Woods   (U.  S.)    19,  Fed.  Pa.   St.   100,  47  Am.  Dec.  503. 

Cas.  No.  1649;  Ellsworth  v.  Fogg,  35  ^  Booth  v.  Smith,  3  Woods  (U.  S.) 

Vt.  355.  19,  Fed.  Cas.  No.   1649. 

*Findley  v.   Cowles,  93   Iowa   389, 
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§  3474.  Discharge  by  accord  and  satisfaction. — An  inde- 
pendent agreement  that  a  note  is  to  be  discharged  or  paid  by 
doing  something  other  than  by  paying  money  or  in  any  man- 
ner different  from  that  specified  therein,  so  long  as  it  remains 
unperformed,  is  usually  inoperative  and  will  be  no  defense  to  an 
action  on  the  note  by  the  payee,  or  by  an  assignee."  But  a  con- 
tract to  accept  a  note  of  a  third  person  for  a  greater  or  less 
amount  than  the  face  of  the  debt,  or  to  accept  any  consideration 
other  than  current  funds  in  satisfaction  of  the  debt,  may  consti- 
tute a  valid  and  enforcible  contract.^"  Whatever  the  payee  of 
the  instrument  receives  from  the  maker  in  full  satisfaction  of  his 
claim  generally  discharges  all  other  parties  who  might  have  been 
held  liable.^^  But  although  an  agreement  by  the  payee  not  to  sue 
the  maker  extinguishes  the  debt  as  to  himself,  it  has  been  held 
that  there  is  no  satisfaction  as  to  the  other  parties  to  the  note  by 
the  transaction.^^ 

§  3475.  Discharge  by  alteration. — Where  a  person  has  en- 
tered into  a  contract  he  has  the  right  to  stand  upon  the  terms  of 
the  original  agreement,  and  in  the  case  of  a  negotiable  instrument, 
if  there  has  been  any  alteration  of  the  instrument  which  changes 
its  operation  and  effect  and  the  liability  of  the  parties,  it  will  be 
regarded  as  material  and  will  be  a  good  defense  to  an  action  on 
the  paper  against  a  party  not  consenting  thereto.^*     The  altera- 

° Tuscaloosa  Cottonseed  Oil  Co.  v.  "Davis  v.  Carlisle,  6  Ala.  707; 
Perry,  85  Ala.  158,  4  So.  635;  Saw-  iEtna  Nat.  Bank  v.  Winchester,  43 
yer  v.  Hill,  12  Ala.  575 ;  Harper  v.  Conn.  391 ;  Bank  of  Newark  v.  Craw- 
Wrigley,  48  Ga.  495;  Moore  v.  Prus-  ford,  2  Houst.  (Del.)  282;  Thorn- 
sing,  165  111.  319,  46  N.  E.  184;  ason  v.  Wilson,  127  Ga.  141,  56  S.  E. 
Goldthwait  v.  Bradford,  36  Ind.  149;  302;  Pankey  v.  Mitchell,  1  111.  383; 
Gushing  v.  Wyman,  44  Maine  121 ;  Young  v.  Baker,  29  Ind.  App.  130,  64 
Bircher  v.  Payne,  7  Mo.  462;  Tred-  N.  E.  54;  Bell  v.  Mahin,  69  Iowa  408, 
well  V.  Lincoln,  52  Hun  (N.Y.)  614,  29  N.  W.  331;  Lee  v.  Starbird,  55 
24  N.  Y.  St  424,  5  N.  Y.  S.  341,  1  Maine  491;  Stoddard  v.  Penniman, 
Silvernail  296,  affd.  127  N.  Y.  674,  108  Mass.  366,  11  Am.  Rep.  363 ;  Ald- 
28  N.  E.  255;  Woodin  v.  Foster,  16  rich  v.  Smith,  37  Mich.  468,  26  Am. 
Barb.  (N.  Y.)  146;  McRae  v.  Mc-  Rep.  536;  Board  of  Commissioners 
Nair,  69  N.  Car.  12;  Follett  v.  East-  v.  Greenleaf,  80  Minn.  242,  83  N.  W. 
man,  16  Vt.   19.  157;   First   Nat.   Bank  v.   Fricke.   75 

"  Lincoln   Savings   Bank   &   Safety  Mo.  178,  42  Am.  Rep.  397 ;  McMillan 

Deposit  Co.  V.  Allen,  82  Fed.  148.  v.    Hefferlin,   18  Mont.   385,   45   Pac. 

"Story    Prom.    Notes     (6th    ed.),  548;  Reeves  v.  Pierson,  23  Hun   (N. 

§  402.  Y.)   185;  First  Nat.  Bank  v.  Laueh- 

"Dean   v.   Newhall.  8   T.   R.   168;  lin,  4  N.   Dak.   391,  61   N.   W.  473; 

Fowell  v.  Forrest,  2  Saund.  47.  Sturges  v.  Williams,  9  Ohio  St.  443; 

43— Contracts,  Vol.  4 
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tion  avoids  the  instrument  regardless  of  whether  it  is  favorable 
or  unfavorable  to  the  party  making  the  alteration.^*  But  it  is  a 
well-settled  rule  that  any  alteration  of  a  negotiable  instrument 
made  by  a  stranger  thereto,  without  authority  and  without  the 
knowledge  or  privity  of  the  interested  parties,  does  not  affect  the 
right  to  recover  in  an  action  on  the  instrument  in  its  original  form, 
whether  the  change  wrought  in  the  instrument  as  originally  exe- 
cuted is  material  or  immaterial,  as  the  change  so  wrought  will 
be  regarded  as  a  spoliation  and  not  in  the  strict  sense  an  altera- 
tion.^' The  Negotiable  Instruments  Law  provides  that :  "Where 
a  negotiable  instrument  is  materially  altered  without  the  assent 
of  all  parties  liable  thereon,  it  is  avoided,  except  as  against  a  party 
who  has  himself  made,  authorized,  or  assented  to  the  alteration 
and  subsequent  indorsers.  But  when  an  instrument  has  been 
materially  altered  and  is  in  the  hands  of  a  holder  in  due  course, 
not  a  party  to  the  alteration,  he  may  enforce  payment  thereof 
according  to  its  original  tenor."^"  In  those  states  which  have  not 
adopted  the  Negotiable  Instruments  Law,  the  general  rule  is  that 
bona  fide  holders  only  are  protected  against  material  alterations 
discharging  the  party  liable,  when  some  carelessness  or  negligence 
on  the  part  of  the  person  whose  liability  has  been  changed  by 
the  alteration  has  contributed  to  the  negotiation  of  the  instru- 
ment without  suspicion  of  fraud.^'  As  to  what  will  amount  to 
a  material  alteration  the  Negotiable  Instruments  Law  has  the  fol- 
lowing to  say:  "Any  alteration  which  changes;  (i)  the  date; 
(2)  the  sum  payable  either  for  principal  or  interest;   (3)  the 

Craighead    v.    McLoney,   99    Pa.    St.  "  715 ;  Dinsmore  v.  Duncan,  57  N.   Y. 

211;  Stephens  v.  Davis,  85  Tenn.  271,  573,   15   Am.    Rep.   534;   Fullerton   v. 

2  S.  W.  382;  Batchelder  v.  White,  80  Sturges,  4  Ohio  St.  529;  Bigelow  v. 

Va   103  Stilphen,  35  Vt.  521. 

"Franklin  Life  Ins.  Co.  v.  Court-  "Neg.  Inst.  Law,  §  205.    See  Tyler 

ney,  60  Ind.  134;  Mersman  v.  Werges,  v.  First  Nat.  Bank  (Ky.),  150  S.  W. 

112  U.  S.  139,  28  L.  ed.  641,  S  Sup.  665,   where   a  party   was   held   liable 

Ct.  65.  and  not  discharged  if  he  authorized 

"  Forbes  v.  Taylor,  139  Ala.  286,  or  consented  to  the  alteration. 
35  So.  855;  Andrews  v.  Calloway,  50  "  Statton  v.  Stone,  15  Colo.  App. 
Ark  358.  70  S.  W.  449 ;  Walsh  v.  237,  61  Pac.  481 ;  Harvey  v.  Smith,  55 
Hunt,  120  Cal.  46,  52  Pac.  115,  39  L.  111.  224;  Canon  v.  Grisby,  116  111.  151, 
R.  A.  697;  Lanum  v.  Patterson,  143  5  N.  E.  362,  56  Am.  Rep.  769;  Rain- 
Ill.  App.  244;  Kingan  v.  Silvers,  13  bolt  v.  Eddy,  34  Iowa  440,  11  Am. 
Ind  App.  80,  37  N.  E,  413;  Schwartz  Rep.  152;  Isnard  v.  Torres,  10  La. 
V.  Wilmer,  90  Md.  136,  44  Atl.  1059;  Ann.  103;  Zimmerman  v.  Rote,  75  Pa. 
Drum  V.  Drum,  133  Mass.  566;  Paul  St.  188. 
V.  Leeper,  98  Mo.  App.  515,  72  S.  W. 
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time  or  place  of  payment;  (4)  the  number  or  the  relations  of  the 
parties;  (5)  the  medium  or  currency  in  which  payment  is  to  be 
made ;  or  which  adds  a  place  of  payment  where  no  place  of  pay- 
ment is  specified,  or  any  other  change  or  addition  which  alters 
the  efifect  of  the  instrument  in  any  respect,  is  a  material  altera- 
tion."^« 

§  3476.  Discharge  of  persons  secondarily  liable. — The  Ne- 
gotiable Instruments  Law  contains  the  following  provisions  rela- 
tive to  the  discharge  of  persons  secondarily  liable:  "A  person 
secondarily  liable  on  the  instrument  is  discharged :  ( i )  By  any 
act  which  discharges  the  instrument;  (2)  by  the  intentional  can- 
celation of  his  signature  by  the  holder;  (3)  by  the  discharge  of 
a  prior  party;  (4)  by  a  valid  tender  of  payment  made  by  a  prior 
party;  (5)  by  a  release  of  the  principal  debtor,  unless  the  holder's 
right  of  recourse  against  the  party  secondarily  liable  is  expressly 
reserved;  (6)  by  any  agreement  binding  upon  the  holder  to  ex- 
tend the  time  of  payment  or  to  postpone  the  holder's  right  to 
enforce  the  instrument,  unless  the  right  of  recourse  against  such 
party  is  expressly  reserved."^® 

§  3477.  Dishonor  and  protest. — A  negotiable  instrument 
is  deemed  to  be  dishonored  when  it  is  either  not  paid  or  not 
accepted  according  to  its  tenor  on  presentment  for  the  purpose, 
or  without  presentment  where  that  is  excused.^"  Protest  includes 
all  the  steps  or  acts  attending  the  dishonor  of  the  instrument 
necessary  to  charge  an  indorser.^^  By  protest  is  meant  a  formal 
statement  in  writing  made  by  a  notary  public  under  his  official 
seal,  alleging  the  due  presentment  for  payment  or  acceptance  of 
a  bill  and  of  its  dishonor,  and  stating  the  reasons,  if  any,  given 
for  such  dishonor  or  refusal  to  pay  or  accept,  as  the  case  might 
be,  whereupon  the  notary  protests  against  all  parties  to  such 

"Neg.  Inst.  Law,  §  206.  ="Neg.  Inst.  Law,  §§  221,  230;  Gray 

"Neg.  Inst.  Law,  §  201.   For  cases  v.  Milner,  3  Moore  C.  P.  90;  Mer- 

construing  this  section  see  Walker  v.  chants'    Nat.    Bank   v.    McCarger,   9 

Washington   Title   Ins.   Co.,   19  App.  Heisk.  (Tenn.)  401. 

D.  C.  575;   Miners'  Bank  v.  Rogers,  ^  Wards    v.    Sparks,    53    Ark.    519, 

123  Mo.  App.  569,  100  S.  W.  534;  Mc-  14  S.  W.  898,  10  L.  R.  A.  703;  Mc- 

Cormick  v.   Shea,  50  Misc.   (N.  Y.)  Farland    v.    Pico,    8    Cal.    626;    City 

592,  99  N.  Y.  S.  467;  Wolstenholme  Savings   Bank   v.   Hopson,   53   Conn. 

V.  Smith,  34  Utah  300,  97  Pac.  329.  453 ;   Bank  of   Montpelier  v.   Mont- 
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instrument,  and  declares  that  they  will  be  held  responsible  for  all 
losses  or  damage  arising  from  its  dishonor.^^  By  the  law  mer- 
chant protest  was  necessary  to  charge  the  drawee  or  indorsers  on 
all  foreign  bills  of  exchange  ;^^  but  with  regard  to  inland  bills  of 
exchange  the  general  rule  is  otherwise,  and  in  the  absence  of  a 
statute  requiring  it,  no  protest  is  necessary.^*  But  the  above 
rule  of  the  common  law  has  been  modified  by  statutes  in  England 
and  in  most  of  the  states,  and  it  is  now  usually  necessary  to  pro- 
test such  bills  to  enable  the  holder  to  recover  costs  and  damages 
for  their  dishonor.^^  Under  the  common  law,  and  in  the  absence 
of  statute  or  usage,  protest  for  the  purpose  of  holding  parties 
secondarily  liable  on  promissory  notes  is  not  necessary.^" 

§  3478.  Notice  of  dishonor. — If  it  is  desired  to  hold  parties 
liable  on  an  instrument  some  notice  or  knowledge  must  be  brought 
to  them  of  the  fact  that  a  specific  negotiable  instrument,  upon 
proper  proceedings  taken,  has  not  been  accepted,  or  has  not  been 
paid,  and  that  the  party  notified  is  expected  to  pay  it."  The 
Negotiable  Instruments  Law  provides  that  "The  notice  may  be 
in  writing  or  merely  oral,  and  may  be  given  in  any  terms  which 
sufficiently  identify  the  instrument,  and  indicate  that  it  has  been 
dishonored  by  nonacceptance  or  nonpayment.  It  may  in  all  cases 
be  given  by  delivering  it  personally  or  through  the  mails. "^^ 

pelier    Lumber    Co.,    16    Idaho    730 ;  Smith  v.  Curlee,  59  111.  221 ;  Citizens' 

Blatchford   v.    Harris,    US   III.   App.  Sav.   Bank  v.   Hays,  96   Ky.  365,   16 

160 ;  Peabody  v.  Citizens'  State  Bank,  Ky.  L.  505,  29  S.  W.  20 ;  Thatcher  v. 

98  Minn.  302,  108  N.  W.  272;  Will-  Mills,  14  Tex.  13,  65  Am.  Dec.  95. 

iams  V.   Parks,  63   Nebr.  747,  89  N.  *  Knott   v.   Venable,    42   Ala.    186; 

W.  395,   56  L.   R.   A.   759;   Annville  Davis  v.  West,  127  Ga.  407,  56  S.  E. 

National  Bank  v.  Kettering,   106  Pa.  403;    Griffin    v.    Kemp,   46   Ind.    172; 

St.  531,  51  Am.  Rep.  536.  Opdyke  v.  Corles,  16  La.  569;  Daniel 

==  Williams  v.  Parks,  63  Nebr.  747,  v.  Downing,  26  Ohio  St.  578. 

89  N.  W.  395,  56  L.  R.  A.  759;  Ann-  "^  Knott   v.    Venable,    42   Ala.    186; 

ville  Nat.  Bank  v.  Kettering,  106  Pa.  Kellogg   v.    Pacific    Box    Factory,   57 

St  531,  51  Am   Rep.  536;  Ocoll  Bank  Cal.  327;  Pritchard  v.  Smith,  77  Ga. 

V.  Hughes,  2  Coldwell  (Tenn.)  52.  463;  Vaughan  v.  Potter,  131  111.  App. 

""Bank   of    Richland   v.    Nicholson,  334;  Scott  v.  Shirk,  60  Ind.  160;  Ger- 

120  Ga.  622;  Chenowith  v.  Chamber-  man  v.  Ritchie,  9  Kans.  106;  Demel- 

lin,  6  B.  Mon.   (Ky.)  60,  43  Am.  Dec.  man  v.  Brazier,  198  Mass.  458,  84  N. 

145 ;  First  National  Bank  v.  The  Ger-  E.  856 ;  Labadie  v.  Chouteau,  37  Mo. 

man    Bank    of    Carroll    County,    107  413;   Sussex  Bank  v.  Baldwin,  17  N. 

Iowa  543,  70  Am.  St.  216;  State  Bank  J.  L.  487. 

V.    Hayes,    3    Ind.    400:    Commercial  '"Martin    v.    Brown,    75    Ala.   442; 

Bank  v,  Varnum,  49  N.  Y.  269.  Ticonic  Bank  v.  Stackpole,  41  Maine 

"Knott   V.    Venable,   42   Ala.    186;  321,  66  Am.  Dec.  246. 

Turner    v.    Greenwood,    9   Ark.    44 ;  ^  Neg.  Inst.  Law,  §  167. 
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The  notice,  therefore,  should  contain  a  sufficient  description  of 
the  bill  or  note  -^^  a  statement  that  it  has  been  presented  for  ac- 
ceptance or  payment,  and  that  such  payment  or  acceptance  was 
refused ;'"  a  statement  that  the  paper  has  been  protested,"  and  a 
declaration  of  the  intention  of  the  holder  to  look  to  the  party  ad- 
dressed for  payment.^^  "A  written  notice  need  not  be  signed, 
and  an  insufficient  written  notice  may  be  supplemented  and  vali- 
dated by  verbal  communication.  A  misdescription  of  the  instru- 
ment does  not  vitiate  the  notice  unless  the  party  to  whom  the 
notice  is  given  is  in  fact  misled  thereby.""^  A  mistake  in  stating 
the  amount,  the  date,  the  names  of  the  parties,  or  the  time  of 
maturity  of  the  paper  will  not  vitiate  the  notice  of  dishonor, 
unless  it  misleads  the  party  to  whom  it  is  sent.^* 

§  3479.    By  whom  and  when  notice  of  dishonor  given. — 

The  notice  may  be  given  by  or  on  behalf  of  the  holder,  or  by  or  on 
behalf  of  any  party  to  the  instrument  who  might  be  compelled 
to  pay  it  to  the  holder,  and  who,  upon  taking  it  up,  would  have 
a  right  to  reimbursement  from  the  party  to  whom  the  notice 
is  given.  Such  notice  may  also  be  given  by  an  agent,  either  in 
his  own  name  or  in  the  name  of  any  party  entitled  to  give  notice, 
whether  that  party  be  his  principal  or  not.  Where  the  instrument 
has  been  dishonored  in  the  hands  of  an  agent,  he  may  either  give 
notice  himself  to  the  parties  liable  thereon,  or  he  may  give  notice 
to  his  principal.  If  he  give  notice  to  his  principal,  he  must  do 
so  within  the  same  time  as  if  he  were  the  holder,  and  the 
principal,  upon  the  receipt  of  such  notice,  has  himself  the 
same  time  for  giving  notice  as  if  the  agent  had  been  an  in- 
dependent holder.^'  Notice  of  dishonor  must  be  given  by  the 
holder  of  a  bill  in  order  to  charge  the  drawer  where  accept- 

='  Brown  v.  Jones,  125  Ind.  375,  25  Vreeland,  24  N.  J.  L.  71,  59  Am.  Dec. 

N.  E.  452,  21  Am.  St.  227 ;  Dodson  v.  408. 

Taylor,  56  N.  J.  L.  11,  28  Atl.  316.  "^  Neg.  Inst.  Law,  §  166. 

""  Newberry  v.  Trowbridge,  4  Mich.  "*  Saltmarsh  v.  Tuthill,  13  Ala.  390 ; 

391-    Townsend   v.    Lorain    Bank,   2  Brown  v.  Jones,  125  Ind.  375,  25  N. 

Ohio  St  345.  E.  452,  21  Am.  St.  227;  King  v.  Hur- 

"■  Tevis  V.  Wood,  5  Cal.  393 ;  Selden  ley,  85  Maine  525,  27  Atl.  463. 

V.  Washington,  17  Md.  379,  79  Am.  "Neg.  Inst.  Law,  §§  161,  162,  165; 

Dec.  659;  Etting  v.  Schuylkill  Bank,  Safford  v.  Wyckoff,  1   Hill   (N.  Y.) 

2  Pa.  St.  355,  44  Am,  Dec.  205.  11,  revd.  4  Hill   (N.  Y.)   442;   Bank 

°^  United  States  Bank  v.  Norwood,  of  Utica  v.  Smith,  18  Johns.  (N.  Y.) 

1  Harr.  &  J.  (Md.)  423;  Burgess  v.  230. 
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ance  of  payment  has  been  refused  f^  it  may  also  be  given  by  an 
agent  or  subagent  holding  that  instrument  for  collection.'^  But 
it  cannot  be  given  by  one  wrongfully  in  possession  thereof  or 
by  one  w^ithout  lawful  authority.''  Where  notice  is  given  by  or 
on  behalf  of  the  holder,  it  inures  to  the  benefit  of  all  subsequent 
holders  and  all  prior  parties  who  have  a  right  or  recourse  against 
the  party  to  whom  it  is  given.  Where  notice  is  given  by  or  on 
behalf  of  a  party  entitled  to  give  notice,  it  inures  to  the  benefit 
of  the  holder  and  all  parties  subsequent  to  the  party  to  whom 
notice  is  given.'' 

§  3480.  To  whom  notice  of  dishonor  given. — Except  as 
otherwise  provided  by  statute,  when  a  negotiable  instrument  has 
been  dishonored  by  nonacceptance  or  nonpayment,  notice  of  dis- 
honor must  be  given  to  the  drawer  and  to  each  indorser,  and  any 
drawer  or  indorser  to  whom  such  notice  is  not  given  is  discharged.*" 
The  holder  is  not  usually  required  to  notify  all  who  are  liable 
on  the  instrument,  but  he  may  do  so,  or  may  notify  any  one  or 
more  of  them,  but  those  not  notified  will  not  be  bound  ;*^  although 
it  is  also  held  that  an  indorsee  is  entitled  to  serve  notice  of  protest 
only  upon  those  indorsers  whom  he  intends  and  desires  to  hold 
liable.*"  "Notice  of  dishonor  may  be  given  either  to  the  party 
himself  or  to  his  agent  in  that  behalf."*'  It  is  held  that  it  must 
be  shown  that  the  agent  upon  whom  notice  was  served  had  au- 
thority or  was  empowered  to  receive  it.**    As  to  whom  notice  of 

^  Morehouse     &     Wells     Co.     v.  Browning  v.   Carson,   163  Mass.  255, 

Schwaber,  118  111.  App.  44.  39  N.  E.  1037;  Westbay  v.  Stone,  112 

''Ashe  V.  Beasley,  6  N.  Dak.  191,  Mo.  App.  411,  87  S.  W.  34;  Kelly  v. 

69  N.  W.  188.  Theiss,  65  App.  Div.  (N.  Y.)  146,  72 

'"Hofrichter  v.   Enyeart,   71   Nebr.  N.  Y.  S.  467;  National  Bank  v.  Brad- 

771,  99  N.  W.  658;   Viets  v.  Union  ley,   117  N.  Car.  526,  23   S.   E.  455; 

National  Bank,  101   N.  Y.  563,  S  N.  Carnegie    Steel    Co.    v.    Chattanooga 

E.  457,  54  Am.  Rep.  743.  Construction  Co.    (Tenn.),  38  S.  W. 

'"Neg.  Inst.  Law,  §§  163,  164.    See  102;   Mitchell  v.   Degrand,   1    Mason 

also,  Beale  v.  Parrish,  20  N.  Y.  407,  (U.  S.)   176,  Fed,  Cas.  No.  9661. 

75  Am.  Dec.  414.  *^  Standard  Sewing  Machine  Co.  v. 

"Neg.  Inst.  Law,  §  160.    See  also  Smith,   1   Marv.    (Del.)    330,  40   Atl. 

the  following  cases:    Standard  Sew-  1117. 

ing  Machine  Co.  v.   Smith,   1   Marv.  "Lyddane  v.   Owensboro   Banking 

(Del.)    330,   40   Atl.    1117;    Ennis   v.  Co.,  106  Ky.  706,  21   Ky.  L.  320,  51 

Reynolds,  127  Ga.  112,  56  S.  E.  104;  S.  W.  453. 

Industrial    Bank    v.    Bowes,    165    111.  *"  Neg.  Inst.  Law,  §  168. 

70,   46   N.    E.    10,    56    Am.    St.    228;  "Robinson  v.  Aird,  43  Fla.  30,  29 

Murphy  v.    Citizens'   Sav.   Bank,    llO  So.  633. 
Ky.  225,  22  Ky.  L.  1672,  61  S.  W.  25 ; 
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dishonor  should  be  given  other  than  those  already  mentioned, 
the  following  provisions  of  the  Negotiable  Instruments  Law 
cover  the  subject :  "Notice  to  joint  parties  who  are  not  partners 
must  be  given  to  each  of  them,  unless  one  of  them  has  authority  to 
receive  such  notice  for  the  others.""  "Where  the  parties  to  be 
notified  are  partners,  notice  to  any  one  partner  is  notice  to  the 
firm,  even  though  there  has  been  a  dissolution."*"  "Where  a 
party  has  been  adjudged  a  bankrupt  or  an  insolvent,  or  has  made 
an  assignment  for  the  benefit  of  his  creditors,  notice  may  be 
given  either  to  the  party  himself  or  to  his  trustee  or  assignee."" 
"When  any  party  is  dead,  and  his  death  is  known  to  the  party 
giving  notice,  the  notice  must  be  given  to  a  personal  representa- 
tive, if  there  be  one,  and  if  with  reasonable  diligence  he  can  be 
found.  If  there  be  no  personal  representative,  notice  may  be  sent 
to  the  last  residence  or  last  place  of  business  of  the  deceased."** 

§  3481.  Time  of  giving  notice  of  dishonor. — The  Negotia- 
ble Instruments  Law  provides  that  notice  may  be  given  as  soon  as 
the  instrument  is  dishonored ;  and  unless  delay  is  excused  as  pro- 
vided by  that  enactment,  it  must  be  given  within  the  time  fixed 
by  the  act.*'  The  courts  have  held  that  after  demand  has  been 
made  for  payment  and  refusal,  notice  should  be  given  immedi- 
ately,°''  even  though  the  indorser  lives  in  the  same  place  where  the 
draft  is  presented  for  payment ;"  and  where  grace  is  allowed,  and 
demand  is  made  on  the  last  day  of  grace  notice  given  to  the 
indorser  on  the  same  day  is  sufficient. ^^  But  it  has  also  been 
held  that  notice  of  dishonor  may  properly  be  given  on  the  day 
after  maturity  as  evidenced  by  the  actual  date  of  the  note  and 
not  by  the  date  of  its  delivery. ^^     Prompt  notice  must  be  given 

"  Neg.  Inst.  Law,  §  171.     See  also,  "'  Neg.  Inst.  Law,  §  173. 

and  compare  Williams  v.  Paintsville  °°  Bowes  v.  Industrial  Bank,  64  111. 

Nat.   Bank,   143   Ky.  781,   137   S.  W.  App.  300;  German- American  Bank  v. 

535,  Ann.  Cas.  1912D.  350,  and  note.  Atwater,  33  App.  Div.  (N.  Y.)  627,  53 

"Neg.  Inst.  Law,  §  170.     See  also,  N.  Y.  S.  1104,  affd.  165  N.  Y.  36,  58 

Brown  v.   Turner,   15   Ala.   832 ;    St.  N.  E.  763. 

Louis    Fourth    Nat.    Bank  v.    Althe-  "Manning     First     Nat.     Bank     v. 

mier,  91  Mo,  190,  3  S.  W.  858;  Hub-  Farneman,  93  Iowa  161,  61  N.  W.  424. 

bard   V.   Matthews,   54  N.   Y.  50,   13  "  Lindenberger  v.   Beall,  6  Wheat. 

Am.  Rep.  562;   Riddle  v.  McBeth,  2  (U.  S.)  104,  5  L.  ed.  216. 

Ohio  Dec.  (Reprint)  606.  "  Meyer  v.  Foster,  147  Cal.  166,  81 

"  Neg.  Inst.  Law,  §  172.  Pac.  402. 

"Neg.  Inst.  Law,  §  169. 
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after  demand  and  refusal  to  an  indorser  after  maturity  of  nego- 
tiable paper.°*  A  party  whose  duty  it  is  to  give  notice  of  dis- 
honor is  bound  to  use  due  diligence/^  Where  the  person  giving 
and  the  person  to  receive  notice  reside  in  the  same  place,  notice 
must  be  given  within  the  following  times:  (i)  If  given  at  the 
place  of  business  of  the  person  to  receive  notice,  it  must  be  given 
before  the  close  of  business  hours  on  the  day  following;  (2)  if 
given  at  his  residence,  it  must  be  given  before  the  usual  hours  of 
rest  on  the  day  following;  (3)  if  sent  by  mail,  it  must  be  de- 
posited in  the  post-office  in  time  to  reach  him  in  usual  course  on 
the  day  following.""  "Where  the  person  giving  and  the  person 
to  receive  notice  reside  in  different  places,  the  notice  must  be 
'given  within  the  following  times:  (i)  If  sent  by  mail,  it  must 
be  deposited  in  the  post-office  in  time  to  go  by  mail  the  day  fol- 
lowing the  day  of  dishonor,  or  if  there  be  no  mail  at  a  con- 
venient hour  on  that  day,  by  the  next  mail  thereafter.  (2)  If 
given  otherwise  than  through  the  post-office,  then  within  the  time 
that  notice  would  have  been  received  in  due  course  of  mail,  if  it 
had  been  deposited  in  the  post-office  within  the  time  specified  in 
the  last  subdivision.'"*' 

§  3482.  When  notice  of  dishonor  unnecessary. — "Notice 
of  dishonor  is  dispensed  with  when,  after  the  exercise  of  rea- 
sonable diligence,  it  cannot  be  given  to  or  does  not  reach  the  par- 
ties sought  to  be  charged.""*  And  "notice  of  dishonor  is  not  re- 
quired to  be  given  to  the  drawer  in  either  of  the  following  cases : 

( 1 )  Where   the    drawer    and    drawee    are   the    same    person ; 

(2)  where  the  drawee  is  a  fictitious  person  or  a  person  not  hav- 

"  Graul  V.  Strutzel,  S3  Iowa  712,  6  Md.    183 ;    Shepard    v.    Citizens'   Ins. 

N.  W.  119,  36  Am.  Rep.  250.  Co.,  8  Mo.  272;  Burke  v.   Shreve,  2 

"'-  Hart  V,   McLellan,  80   Maine  95,  N.  J.  Law  J.  92 ;  Albany  Trust  Co.  v. 

13  Atl.  272;  Hitchcock  V.  Hogan,  99  Frothingham,     50     Misc.      (N.     Y.) 

Mich.  124,  57  N,  W.  1095;  Hazlett  v.  598,    99    N.    Y.    S.    343;    Hazlett    v. 

Bragdon,  7  Pa.  Super.  Ct.  581.  Bragdon,  7  Pa.   Super.  Ct.  58;   Cen- 

"Neg.  Inst.  Law,  §  174.  tral  Nat.  Bank  v.  Adams,  11  S.  Car. 

"  Neg.  Inst.  Law,  §  175.  452,    Z2    Am.    Rep.    495 ;    Ratcliff   v. 

''Neg.  Inst.  Law,  §   183,    See  also,  Planters' Bank,  2  Sneed  (Tenn.)  425; 

the  following  cases:    Isbell  v.  Lewis,  Harris  v.  Robinson,  4  How.    (U.  S.) 

98   Ala.   550,   13   So.   335;    Palmer  v.  345,   11   L.  ed.   1000;   Turner  v.  Iron 

Whitney,    21    Ind.    58 ;    Franklin    v.  Chief  Mining  Co.,  74  Wis.  355,  43  N. 

Verbois,  6  La.  727;  National  Shoe  &  W.   149,  5  L.  R.  A.  533,  17  Am.  St. 

Leather  Bank  v.   Gooding,  87  Maine  168. 
32,7,  32  Atl.  967;   Staylor  v.  Ball,  24 
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ing  capacity  to  contract;  (3)  where  the  drawer  is  the  person  to 
whom  the  instrument  is  presented  for  payment;  (4)  where  the 
drawer  has  no  right  to  expect  or  require  that  the  drawee  or  ac- 
ceptor will  honor  the  instrument ;  (5 )  where  the  drawer  has  coun- 
termanded payment."  Again  "notice  of  dishonor  is  not  required 
to  be  given  to  an  indorser  in  either  of  the  following  cases: 
( I )  Where  the  drawer  is  a  fictitious  person  or  a  person  not  hav- 
ing capacity  to  contract,  and  the  indorser  was  aware  of  the  fact 
at  the  time  he  indorsed  the  instrument;  (2)  where  the  indorser 
is  the  person  to  whom  the  instrument  is  presented  for  payment ; 
(3)  where  the  instrument  was  made  or  accepted  for  his  accom- 
modation.'""' If  a  bill  is  payable  upon  certain  conditions  and  the 
drawer  prevents  their  fulfilment  he  forfeits  his  right  to  notice  f 
and  if  an  indorser  of  a  note  has  discharged  the  maker  by  a  re- 
lease he  is  not  entitled  to  notice.*^ 

§  3483.  Waiver  of  notice  of  dishonor. — Notice  of  dishonor 
may  be  waived  either  before  the  time  of  giving  notice  has  arrived 
or  after  the  omission  to  give  due  notice,  and  the  waiver  may 
be  express  or  implied.  Where  the  waiver  is  embodied  in  the  in- 
strument itself,  it  is  binding  upon  all  parties ;  but  where  it  is  writ- 
ten only  above  the  signature  of  an  indorser,  it  binds  him  only.°^ 
Oral  or  written  statements  or  circumstances  may  be  of  such  a 
character  as  to  constitute  a  waiver  of  notice.^'*  So  waiver  of  pre- 
sentment waives  notice  also.**     But  it  may  be  stated  that  gener- 

™Neg.  Inst.  Law,  §§  185,  186.  Sigstad,  96  Iowa  491,  65  N.  W.  407; 

^  Cashman  v.  Harrison,  90  Cal.  297,  Davis   v.    Eppler,    38    Kans.    629,    16 

27  Pac.  283.  Pac.   793.    Waiver  of  notice  may  be 

"Burke  v.  McKay,  2  How.  (U.  S.)  express  or  implied  or  inferred  from 

60,  11  L.  ed.  181.  circumstances.     Murphy    v.    Citizens' 

"'Neg.  Inst.  Law,  §§  180,  181.    In-  Savings  Bank,  110  Ky.  930,  22  Ky.  L. 

dorsement  of  waiver  of  notice  binds  1872,  62  S.  W.  1028.    Waiver  of  no- 

indorser.       Montgomery     v.     Cross-  tice  on  express  terms  on  note,  how 

thwait,  90  Ala.  553,  8  So.  498,  12  L.  construed.     Lockwood    v.    Bock,    SO 

R   A    140,  24  Am.  St.  832.    Farmers'  Minn.  142,  52  N.  W.  391 ;  Bryant  v. 

Exchange  Bank  v.  Altura  Gold  Mill  Lord,  19  Minn.  396  (Gil.  342)  ;  Jacobs 

&  Mining  Co.,   129  Cal.  263,  61  Pac.  v.  Gibson,  77  Mo.  App.  244. 

1077.    Waiver  of  notice  embodied  in  '"  Markland  v.  McDaniel,  51  Kans. 

note   binds   indorser.     Woodward   v.  350,  32   Pac.    1114,   20  L.  R.   A.  96; 

Lowry,    74    Ga.     148;     Duningan    v.  Seldner     v.     Mt.     Jackson     National 

Stevens,  122  111.  396,  13  N.  E.  651,  3  Bank,  66  Md.  488,  8  Atl.  262,  59  Am. 

Am.  St.  496.    Notice  may  be  waived  Rep.  190. 

by   terms   of    note.     State,    Parks   v.  ""Furth   v.   Baxter,   24   Wash.   608, 

Hughes,   19  Ind.  App.  266,  49  N.  E.  64  Pac.  798. 
393;     Iowa    Valley     State    Bank    v. 
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ally  the  statements,  conversations,  claimed  admissions,  acts  or 
circumstances  relied  on  to  establish  a  waiver  of  notice  must 
clearly  and  unequivocally  show  such  waiver,  otherwise  the  in- 
dorser  will  not  be  held  to  have  waived  his  right  to  notice/^ 

"^  Wright  V.  Liesenfeld,  93  Cal.  90,  44,  23  Atl.  39;  Rosson  v.  Carroll,  90 

28  Pac.  849;  Glidden  v.  Chamberlin,  Tenn.  90,  16  S.  W.  66,  12  L.  R.  A. 

167  Mass.  486,  46  N.  E.  103,  57  Am.  727.     See  also,  Johnson  v.   Parsons, 

St.     479;     Congress     Brewing     Co.  140  Mass.  173,  4  N.  E.  196,  and  see 

V.  Habenicht,  83  App.  Div.   (N.  Y.)  generally  as  to  proof  of  protest  and 

141,  82  N.  Y.  S.  481,  13  N.  Y.  Ann.  notice  of  dishonor  or  waiver,  3  El- 

Cas.  144;  Whittier  v.  Collins,  IS  R.  I.  liott  Ev.,  §§  183S-1838. 
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§  3490.  Bonds — Definition. — Blackstone  has  defined  a 
bond  to  be  a  deed  whereby  the  obligor  obligates  himself,  his 
heirs,  executors,  or  administrators,  to  pay  a  certain  sum  of  money 
on  a  day  appointed.^  A  bond  is  what  binds.  Therefore  any  in- 
strument in  writing  that  legally  binds  a  party  to  do  a  certain  thing 
may  be  called  a  bond.^  Technically  it  is  an  obligatory  instru- 
ment in  writing  whereby  one  person  binds  himself  to  another 

^  Blackstone's   Commentaries,   Book     State,  25  Fla.  734,  6  So.  831,  6  L.  R. 
2,  p.  340;  Rondot  v.  Rogers,  99  Fed.     A.  821. 
202    39   C    C    A.    462;    Williams   v.        ^Courand  v.  Vollmer,  31  Tex.  397. 

683 


§    3491  BONDS.  684 

to  pay  a  sum  of  money,  but  in  a  popular  sense  it  is  nothing  more 
than  an  agreement  or  contract  under  seal  to  pay  money  or  to 
perform  some  other  act.^  The  term  "bond"  is  sometimes  taken  to 
mean  a  secondary  agreement  securing  a  primary  obHgation  in 
favor  of  some  third  person,  but  such  is  not  technically  a  bond.* 
The  term  does  not  necessarily  imply  a  contract  under  seal,  but 
a  binding  contract  in  whatever  form  made.°  Yet  at  common  law, 
and  as  a  general  rule,  independent  of  any  statute  providing  other- 
wise, a  seal  is  a  distinguishing  feature  and  essential  to  consti- 
tute a  perfect  technical  bond;"  but  in  several  states,  though  a 
bond  is  not  sealed,  it  is  enforcible  as  a  common-law  obligation, 
while  in  other  states  the  omission  of  the  seal  is  held  to  be  a  mere 
irregularity ;'  and  again  in  some  states  by  statute  a  seal  is  neces- 
sary to  give  a  bond  the  force  and  effect  of  a  sealed  instrument.* 

§  3491.  General  nature  and  essentials  of  bonds. — Bonds 
contain  certain  characteristics  that  are  common  to  contracts  gen- 
erally, but  they  also  have  distinctive  features  of  their  own.  Thus, 
as  in  the  case  of  other  contracts,  they  must  be  properly  executed 
and  delivered,  the  parties  must  be  competent  to  contract,  must 
be  free  from  the  exercise  of  duress  or  fraud,  and  the  pur- 
pose must  be  lawful.  Such  an  instrument  will  be  valid  at 
common  law,  though  not  authorized  by  statute."  In  condi- 
tional bonds  there  must  be  a  penalty  and  a  condition;  other- 
wise there   is   no   covenant,   and  the   instrument   is   ineffective 

'Duncan  v.  Charleston,  60  S.  Car.  Stegman   v.    Hollingsworth,   60   Hun 

532,  39  S    E.  265.  (N.  Y.)  579,  39  N.  Y.  St.  18,  14  N. 

'  State  V.  Leo,  108  La.  496,  32  So.  Y.   S.   465 ;   Courand   v.   VoUmer,  31 

447  Tex.  397;  First  Nat.  Bank  v.  Briggs' 

°Ide   V.    Passumpsic   &c.    C.    R.    R.  Assignees,  69  Vt.  12,  37  Atl.  231,  Z7 

Co.,  32  Vt   297.  L.  R.  A.  845,  60  Am,  St.  922. 

"Williams  v.  State,  25  Fla.  734,  6  "Bancroft  v.  Stanton,  7  Ala.  351; 
So.  831,  6  L.  R.  A.  821 ;  Chilton  v.  McKinney  v.  Miller,  19  ^lich.  142. 
People,  66  111.  501 ;  Deming  v.  Bullitt,  °  Munter  v.  Reese,  61  Ala.  395 ;  Pal- 
1  Blackf.  (Ind.)  241;  Boothbay  v.  mer  v.  Vance,  13  Cal.  553;  Archer  v. 
Giles,  68  Maine  160;  State  v.  Hum-  Hart,  5  Fla.  234;  Barnes  v.  Brook- 
bird,  54  Md,  327;  State  v.  Eldridge,  man,  107  111.  317;  Tucker  v.  State,  72 
65  Mo.  584;  Barnet  v.  Abbott,  53  Vt.  Ind.  242;  Lionberger  v.  Krieger,  88 
120;  West  v.  Eau  Claire,  89  Wis.  31,  Mo.  160;  Bordentown  v.  Wallace.  SO 
61  N.  W.  313.  N.  J.  L.  13,  11  Atl.  267;  Braithwaite 

'Sacramento   v.   Bird,   31    Cal.  66;  v.  Jordan,  5  N.  Dak.  196,  65  N.  W. 

Saline    v.    Saonington,    64    Mo.    72;  701,  31  L.  R.  A.  238. 
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as  a  bond."  Though  the  language  employed  in  the  execution 
of  a  bond  be  vague  and  uncertain,  yet  it  will  be  valid  and  en- 
forcible,  if,  considering  the  purpose  for  which  it  was  given, 
taken  in  connection  with  evidence  explaining  such  language,  the 
conditions  can  be  made  clear  and  certain.  Thus  it  has  been  held 
that  a  bond  is  valid  which  is  conditioned  to  indemnify  the  obligee 
"against  all  loss,  costs,  damage  and  expenses  to  which  he  may 
be  subjected  by  reason  of  his  becoming  bail  in  the  United  States 
Court."" 

§  3492.  Parties  to  a  bond. — Like  any  other  contract  a 
bond  requires  at  least  two  parties  capable  of  entering  into  a  bind- 
ing agreement.  The  party  to  be  bound  is  called  the  obligor  and 
the  party  for  whose  benefit  the  obligation  is  incurred  is  called  the 
obligee.^^  The  obligor  and  obligee,  however,  cannot  be  one  and 
the  same  person,  for  a  person  cannot  legally  enter  into  an  obliga- 
tion to  himself,  nor  maintain  a  suit  against  himself."  A  bond 
with  but  one  surety  is  good  as  a  common-law  bond  where  the 
statute  requires  two  but  does  not  expressly  render  void  a  bond 
with  one  surety.^*  A  ward  cannot  question  the  validity  of  a  bond 
given  by  his  guardian  for  sale  of  real  estate  because  the  obligor 
violated  an  agreement  made  with  a  surety  not  to  file  the  bond 
until  another  surety  had  signed  it.^°  Frequently  certain  require- 
ments must  be  filled  by  the  person  proposed  as  surety  on  a  statu- 
tory or  similar  bond.  Ordinarily  he  must  make  oath  that  he 
is  worth  an  amount  equal  to  or  greater  than  the  amount  of  the 
penalty,"  and  it  will  not  be  sufficient  if  the  affidavit  is  made  by 
another.^^     Where  there  are  two  sureties  and  one  of  them  be- 

"  Fitzgerald  v.  Staples,  88  111.  234,  Justices  of  Chowan  v.  Bonner,  14  N. 

30  Am.  Rep.  551 ;  Evarts  v.  Steger,  6  Car.  289.    But  where  one  of  several 

Ore.  55 ;  Austin  v.  Richardson,  1  Grat.  persons  executes  a  bond  to  all,  includ- 

(Va.)  310.  ing  himself,   it  will  be  void  only  so 

"  Connor  v.  Harlan,  130  Mass.  265.  far   as   such   person  purports   to  be- 

See  also,  to  same  effect,  Trescott  v.  come  an  obligor  to  himself.    Cecil  v. 

Moan,  50  Maine  347;  Longfellow  v.  Laughlin,  4  B.  Mon.   (Ky.)  30. 

McGregor,  56  Minn.   312,  57   N.  W.  "People    v.    Johr,    22    Mich.    461; 

926;  Troy  City  Bank  v.  Bowman,  43  Shaw  v.  Tobias,  3  N.  Y.  188;  Jacobs 

Barb.    (N.  Y.)   639,  19  Abb.  Pr.   (N.  v.  Shannon,  1  Tex.  Civ.  App.  395,  21 

Y.)    18;  Jamison  v.  Knotts,  12  Rich.  S.  W.  386.   But  see  Cutter  v.  Roberts, 

L.  (S    Car.)  190.  7  Nebr.  4,  29  Am.  Rep.  371. 

'"State  V.  Briggs,  34  Vt.  501.  "Arrowsmith   v.    Gleason,    129    U. 

"  Crabtree    v.    Johnson.    6    Ky.    L.  S.  86,  32  L.  ed.  630,  9  Sup.  Ct.  237. 

360.     So  it  has  been  held  that  sev-  "Carroll    v.    Sand,    10    Paige    (N. 

eral     persons     cannot     enter    into    a  Y.)  289. 

valid  bond  to  one  of  their  number.  "  Lane  v.  Goldsmith,  23  Iowa  240. 
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comes  insolvent,  it  is  usually  a  matter  of  judicial  discretion 
whether  the  bond  remains  or  a  new  one  be  given."  As  a  rule  a 
nonresident  of  the  state  will  not  be  a  sufficient  surety /°  but  he  has 
been  held  sufficient  if  he  owns  ample  property  within  the  state.^" 

§  3493.  Form  and  contents  in  general. — No  particular 
form  or  words  are  necessary  to  make  a  writing  under  seal  bind- 
ing upon  the  parties  executing  it,  provided  it  contains  words 
acknowledging  an  indebtedness,  or  binding  the  obligor  to  pay  a 
debt,^^  and  parties  who  sign  such  instrument  may  be  held  to  im- 
pliedly waive  defects  in  its  form.^"  The  clause  "witness  my  hand 
and  seal"  is  not  necessary  to  constitute  an  instrument  a  bond,^' 
nor  does  the  omission  of  the  word  "ourselves"  from  the  clause 
"we  bind  ourselves,  our  heirs,"  etc.,  relieve  the  obligors  from  lia- 
bility thereon.^*  But  a  failure  to  express  any  sum  for  which 
obligors  are  bound  may  render  the  instrument  a  nullity  and  not 
enforcible.^^  Where  the  amount  of  the  penalty  is  left  blank  with 
no  agreement  for  filling  in  the  blank,  or  where  the  amount  is  so 
defectively  stated  that  the  defect  cannot  be  supplied  by  oral  proof 
of  the  amount  intended,  there  can  be  no  recovery.^" 

§  3494.  Designation  of  parties. — One  executing  a  bond  is 
bound  by  it,  though  he  is  not  named  in  the  body  of  the  instrument, 
unless  the  statute  specifically  provides  that  the  name  must  so  ap- 
pear or  the  bond  will  be  void.^'  It  is  a  well  established  prin- 
ciple that  if  a  surety,  in  witness  of  his  obligation  to  perform  the 
covenants  and  conditions  in  a  bond,  has  affixed  his  hand  and  seal 
to  the  instrument,  and  delivered  it  as  his  bond,  it  is  adequate 

"VVillett  V.   Stringer,  6  Duer.    (N.  '*Wood  v.  Coraan,  56  Ala.  283. 

Y.)  686.  ^°Copeland  v.  Cunningham,  63  Ala. 

^°  Potter  V.  Richardson,  1  Mart.  (N.  394;    Church   v.   Noble,   24    111.   291; 

S.)     (La.)    276;    State   v.   Judge,  29  Evarts  v.   Stager,  6  Ore.  55;   Bragg 

La.   Ann.    776.     See  also.    People   v.  v.  Murray,  6  Munf.  (Va.)  32. 

May,  251  111.  54,  95  N.  E.  999,  Ann.  =»  Copeland  v.  Cunningham,  63  Ala. 

Cas.  1912C.  510  and  note.  394;    Church    v.    Noble,    24    111.    (14 

=°Herd  v.  Cist  (Ky.),  12  S.  W.  466.  Peck)  291;  Canal  &  Claiborne  Streets 

See  also,  Breweries  Co.  v.   Herman,  R.  Co.  v.  Armstrong,  27  La.  Ann.  433. 

106  Maine  524,  Id  Atl.  943.  "^  Case  v.  Daniels,  1  Colo.  App.  116, 

"  Wood  V.  Chetwood,  44  N.  J.  Eq.  27  Pac.  886 ;  Eichorn  v.  New  Orleans, 

M,  14  Atl.  21,  affd.  45  N.  J.  Eq.  369,  C.  R.,   Light  &   Power   Co.,   114  La. 

19  Atl.  622,                                         •  Ann.  712,  38  S.  W.  526;  State  v.  Par- 

'^  State  V.  Winfree's   Securities,   12  sons,  89  N.  Car.  230;  San  Roman  v. 

La.  Ann.  643.  Watson,  54  Tex.  254;  George  v.  Tate, 

=^  Dardenne  v.  Bennett,  4  Ark.  458.  102  U.  S.  564,  26  L.  ed.  232. 
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to  bind  him  although  his  name  is  not  mentioned  in  any  part  of  the 
body  thereof/*  To  charge  one  as  obHgor  wlio  has  signed  a 
bond  or  written  undertaking,  it  is  not  necessary  that  his  name 
should  appear  in  the  body  of  the  instrument,  provided  its  terms 
clearly  indicate  an  intention  that  he  shall  be  so  charged.^"  It  is 
enough  if  there  was  a  sealing  and  delivery/"  But  where  a  bond 
does  not  designate  or  contain  the  name  of  the  obligee  it  is  in- 
valid, and  proof  of  its  delivery  to  a  particular  person  is  not 
sufficient  to  supply  the  defect,  nor  will  the  court  supply  the 
omission."  Where  the  statute  requires  a  bond  to  be  signed 
by  the  principal  it  will  be  void  unless  signed  by  him  or  some 
one  authorized  by  him  to  sign  his  name  thereto/^  A  bond  taken 
in  a  judicial  proceeding  binding  the  obligor  to  account  for  money 
received  from  the  court  is  good  for  such  money  although  the 
bond  designates  a  different  official  capacity  for  the  obligor 
than  the  capacity  in  which  he  acts.  Thus  it  has  been  so  held 
where  the  obligor  is  called  "guardian"  when  in  fact  he  is  a  re- 
ceiver/* An  improper  designation  of  the  custodian  of  a  fund, 
when  not  misleading,  does  not  affect  the  liability  of  his  surety.^'' 

§  3495.  Execution  in  general. — When  a  bond  has  been 
properly  reduced  to  writing,  signed  by  the  obligor,  sealed  by  him 
where  a  seal  is  required,  and  delivered,  it  is  then  said  to  be  execut- 
ed. The  fact  that  it  bears  no  date  or  is  erroneously  dated  does  not 
affect  its  validity,  if  all  other  requisites  are  complied  with  in  its 
execution.^^    The  fact  that  the  signature  is  not  in  the  proper  place 

"^Scheid  v.  Leibshultz,  51  Ind.  38;  Dec.  327;  Garrett  v.  Shove,  IS  R.  I. 

Danker  v.   Atwood,    119   Mass.    146;  538,  9  Atl.  901. 

Ahrend  v.  Odeorne,  125  Mass.  SO,  28  "''State    v.    Teague,    SO    Tex.    Civ. 

Am.  Rep.   199;   State  v.   Parsons,  89  App.  535,  111  S.  W.  234. 

N.  Car   230;  Vanhook  v.  Barnett,  15  ""Findley  v.  Findley,  42  W.  Va.  372, 

N.  Car.  268 ;  Citizens'  Bldg.  Assn.  v.  26  S.  E.  433. 

Cummings,  45  Ohio  St.  664,  16  N.  E.  ^  United  States  FideHty  and  Guar- 

664,    14  West.    Rep.    536.     See   also,  anty   Co.  v.    Commonwealth,  31   Ky. 

Murry  v.   People,  49  Colo.    109,   111  L.  1179,  104  S.  W.  1029. 

Pac.  711,  Ann.  Cas.  1912A.  693  and  ""Larned  v.  Maloney,  19  Ind.  App. 

note.  199,  49  N.  E.  278;  Fournier  v.  Cyr, 

''"Partridge  v.    Tones,  38  Ohio  St.  64  Maine  32;   Pierce  v,   Richardson, 

375.  37  N.  H.  306;  State  v.  Baird,  118  N. 

"Long  v.   Ramsay,   1    Serg.  &  R.  Car.  854,  24  S.   E.  668;    Soloman  v. 

(Pa.)  72.  Evans,    3    McCord     (S.    Car.)    274; 

"^Pelham    v.    Grigg,    4    Ark.    141;  Harper  v.  Golden   (Tex.),  39  S.  W. 

Phelps  v.  Call,  29  N.  Car.  262,  47  Am.  623 ;   Simmons  v.  Trumbo,  9  W.  Va. 

358. 
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at  the  bottom  of  the  agreement  is  immaterial,  provided  the  inten- 
tion of  the  party  signing  was  to  bind  himself  thereby.^®  A  bond 
may  also  be  signed  by  a  party  making  his  mark/^  or  by  the  use  of 
a  printed  facsimile  of  his  autograph/^  Or  if  the  person  signing 
use  a  name  other  than  his  own  he  will  be  bound.^"  Some  courts 
have  held  that  if  a  bond  is  sealed  and  delivered,  signing  is  dis- 
pensed with  and  the  instrument  is  valid  and  binding.*"  Where, 
however,  a  statute  provides  that  the  execution  of  the  instrument 
shall  consist  of  the  signing  and  delivery  thereof,  it  must  be 
signed  to  make  it  valid. *^  An  agent  duly  authorized  in  writing 
by  his  principal  may  bind  the  latter  by  affixing  the  principal's 
signature  to  the  bond.''^  So  the  principal  may  bind  him- 
self by  the  ratification  of  an  act  by  an  unauthorized  agent  in 
signing  such  principal's  name  to  a  bond.*"  Also  it  has  been  held 
that  a  partnership  may  sign  a  bond  in  the  firm  name  without  the 
individual  partners  signing.**  But  a  bond  signed  by  one  person 
with  the  understanding  that  it  shall  not  be  delivered  until  cer- 
tain other  persons  have  also  signed  will  not  bind  the  party  signing 
if  the  instrument  is  delivered  without  the  additional  signatures.*'* 

§  3496.  Effect  of  partial  execution. — Although  the  instru- 
ment is  written  as  if  it  were  to  be  executed  by  two  or  more 
joint  and  several  obligors,  but  executed  by  part  only,  it  will 
bind  those  who  execute  it*^  unless  those  who  executed  it  signed 
only  on  the  express  condition  that  the  others  should  sign  also.*^ 

"^  State  V.  Wallis,  57  Ark.  64,  20  S.  (Ind.)  413;  Manhattan  Life  Ins.  Co. 

W.   811;  Union   Guaranty  &c.  Co.  v.  v.   Alexander,  89   Hun    (N.   Y.)    449, 

Robinson,  79  Fed.  420,  24  C,  C.  A.  650,  69  N.  Y.  St.  724,  35  N.  Y.  S.  325,  affd. 

49  U.  S.  App.  148;  Donnell  Mfg.  Co.  158  N.  Y.  732,  S3  N.  E.  1127. 

V.  Repass,  75  Mo.  App.  420;  Hinsa-  "  Claflin   v.    Hoover,   20   Mo.   App. 

man  v.  Hinsaman,  52  N.  Car.  510.  314. 

"  Terry  v.  Johnson,  109  Ky.  589,  22  "  State  v.  Wallis,  57  Ark.  64,  20  S. 

Ky,  L.  1210,  60  S.  W.  300.  W.   811 ;    Byers   v.    Gilmore,    10   Cal. 

"  Pennington  v.  Baehr,  48  Cal,  565.  App.  79,  50  Pac.  370 ;  Spencer  v.  Mc- 

='  Dodd  V.  Butler,  7  Mo.  App.  583.  Lean,  20  Ind.  App.  626,  50  N.  E.  769, 

"  Jeff ery  v.  Underwood,  1  Ark.  108 ;  €1  Am.  St.  271 ;  Hart  v.  Mead  Invest. 

Gilchrist   V.   Catlett,   2   J.    J.    Marsh.  Co.,  53  Nebr.  153,  73  N.  W.  458;  But- 

(Ky.)   43;  State  v.  Martin,  56  Miss,  ler  v.  United  States,  21  Wall.  (U.  S.) 

108.                                                       ■  272,  22  L.  ed.  614. 

"Wild  Cat  Branch  v.  Ball,  45  Ind.  "  Stimson  Mill  Co.  v.  Riley,  110  Cal. 

213;   Boreman  v.  Jung  Brewing  Co.,  18,  42   Pac.   1072;   Cutter  v.   Whitte- 

23  Ind.  App.  399,  55  N.  E.  495.  more,  10  Mass.  442;  Herrick  v.  John- 

*'Basham     v.     Commonwealth,     13  son,    11    Mete.    (Mass.)    26;    State  v. 

Bush.   (Ky.)  36.  Bowman,  10  Ohio  445. 

"Rhode     v.    Louthain,     8     Blackf.  "Sacramento    v.    Dunlap,    14    Cal. 
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But  where  certain  names  are  inserted  in  the  body  of  the  in- 
strument as  obligors,  and  only  a  part  of  such  names  are  after- 
wards signed  to  it,  it  has  been  held  that  those  signing  will  not 
be  bound  until  all  whose  names  appear  in  the  body  of  the  bond 
sign.*'  So  also  if  it  appear  in  the  body  of  a  bond  that  several 
signers  are  in  contemplation,  and  only  one  signs  and  seals  it,  an- 
nexing a  condition  that  it  shall  not  be  binding  upon  him  unless  the 
others  sign,  he  will  not  be  bound  unless  the  others  sign ;  but  it  has 
been  held  that  he  will  be  bound  in  the  absMice  of  such  condition 
although  not  executed  by  the  others.**  Where  a  bond  is  de- 
livered by  one  obligor  to  another,  with  the  understanding  that  it 
is  not  to  be  negotiated  until  such  other  obligor  sign  it,  such  bond 
is  void  unless  signed  by  the  obligor  to  whom  it  is  delivered.^" 
It  has  been  held  that  a  bond  not  signed  by  the  principal  obligor  is 
void  as  against  his  co-obligors,°^  but  if  the  name  of  the  principal 
debtor  is  inserted  in  the  body  of  the  instrument  as  one  of  the 
obligors,  it  is  held  that  the  principal's  signature  is  not  necessary 
to  bind  his  co-obligors  who  signed."^^  Where  a  bond  perfect  on 
its  face  is  delivered  by  the  obligors  to  the  obligee  it  has  been  held 
that  the  obligors  will  be  bound,  even  though  the  obligee  promised 
to  secure  the  signature  of  another  as  co-obligor  but  failed  to 
do  so." 

§  3497.  Filling  blanks. — As  a  general  rule  a  party  who 
executes  a  bond,  knowing  that  it  contains  blanks,  impliedly  con- 
sents to  the  filling  of  such  blanks."*  In  some  jurisdictions,  how- 
ever, this  rule  is  modified  in  favor  of  sureties,  and  it  is  held  that 
such  blanks  cannot  be  filled  without  authority  so  as  to  bind  sure- 

421;  Los  Angeles  v.  Melius,  59  Cal.  ingston,    100   Cal.   617,   35   Pac.   328; 

444;  State  v.  Sandusky,  56  Mo.  2,11.  State  v.  Pepper,  31   Ind.  16;  Yocum 

"Pepper  v.   State,  22   Ind.  399,  85  v.  Barnes,  47  Ky.   (8  B.  Mon.)   496; 

Am.  Dec.  430.  Breedlove  v.   Johnston,  2  Mart.    (N. 

■"Haskins    v.    Lombard,    16   Maine  S.)     (La.)    517;    South    Berwick    v. 

140,  33  Am.  Dec.  645.  Huntress,  liZ  Maine  89,  87  Am.  Dec. 

■»  Fales  V.  Filley,  2  Mo.  App.  345.  535 ;    Greene    County   v.    Wilhite,   29 

"'Wood     V.     Washburn,     2     Pick.  Mo.  App.  459.   Contra,  Dickson  v.   Ha- 

(Mass.)  24.  mer,  Freem.  Ch.  (Miss.)  284;  Barden 

"'Williams    V.    Marshall,    42    Barb.  v.  Southerland,  70  N.  Car.  528;  Per- 

(N.  Y.)  524.  minter  v.  McDaniel,  1  Hill  (S.  Car.) 

■^Garvey  v.   Marks,   134  Mo.   1,  M  267,  26  Am,  Dec,  179;  McNutt  v.  Mc- 

S.  W,  1108,  38  S.  W.  79,  Mahan,    1    Head    (Tenn,)    98;    Penn 

"  Boardman  v.  Gore,  1  Stew.  (Ala.)  v.  Hamlett,  27  Grat.   ( Va.)  337. 
517,  18  Am.  Dec.  12, ;  Dolbeer  v.  Liv- 
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ties/^  If  authority  is  given  it  may  be  revoked  before  the  blanks 
are  filled,  and  it  has  been  held  that  if  they  are  subsequently  filled 
the  bond  is  void,  even  in  the  hands  of  an  obligee  who  took  same 
without  notice  of  the  revocation.^"  But  where  sureties  sign  a 
bond  which  is  blank  as  to  the  penalty,  and  deliver  it  in  that  con- 
dition, they  will  be  estopped  to  claim  that  it  was  subsequently 
filled  without  their  authority."  As  has  been  seen  the  name  of 
the  obhgee  is  a  material  part  of  the  bond,  and  a  delivery  in  blank 
as  to  such  name  is  not  a  sufficient  delivery  unless  recognized  after 
the  blank  is  filled.'" 

§  3498.  Acknowledging,  attesting  and  recording. — A  per- 
son who  signs,  seals  and  delivers  an  instrument  as  his  deed,  will 
never  be  heard  to  question  its  validity  upon  the  ground  that  it 
was  not  acknowledged  by  him,  nor  proved  at  the  time  of  the  de- 
livery. It  is  the  sealing  and  delivery  that  gives  efficacy  to  the  deed, 
not  proof  of  the  execution.  And  this  principle  applies  to  all  bonds 
whether  executed  by  public  officers  or  private  persons,  unless, 
indeed,  there  is  some  statute  making  the  acknowledgment  or 
proof  in  court  essential  to  the  validity  of  the  instrument.'"  In 
some  states  by  statute  an  acknowledgment  is  made  an  essential 
part  of  the  instrument,  but  ordinarily  its  office  is  merely  to  entitle 
the  instrument  to  registration  and  to  authorize  its  admission  in 
evidence  without  requiring  other  proof  of  execution.®"  In 
the  absence  of  any  stattite  it  is  universally  held  that  the  ac- 
knowledgment is  no  part  of  the  contract  between  the  parties,  and 
the  instrument  is  valid  without  it."  Where  acknowledgment  is 
required  it  is  not  necessary  that  the  signature  be  written  by  the 
obligor,  provided  he  afterward  acknowledges  the  signature  to  be 

■*  Cross  V.  State  Bank,  5  Ark.  525;  '"Edelin  v.  Sanders,  8  Md.  118.   See 

Graham  v.  Holt,  25   N.  Car.  300,  40  Barden   v.    Southerland,   70   N.    Car. 

Am.   Dec.   408;   Rollins  v.   Ebbs,   137  528. 

N.  Car.  355,  49  S.  E.  341,  revd.   138  ™  State  v.  Wallis,  57  Ark.  64,  20  S. 

N.  Car.  140,  SO  S.  E.  577;  Chicago  v.  W.    811;    Washington    v.    Dunn,    27 

Gage,  95   111.   593,   35   Am.   Rep.    182  Grat.  (Va.)  608. 

(holding  such   authority  may  be  by  °°  Landers  v.   Bolton,   26   Cal.  393; 

parol).  Davidson  v.    State,   135   Ind.  254,  34 

■"  Gourdin   v.    Read,    8    Rich.    Law  N.  E.  972. 

(S.  C.)  230.  "'Washington    v.    Dunn,    27    Grat. 

"Rose  V.  Douglass,   52  Kans.  451,  (Va.)  608. 
34  Pac.  1046,  39  Am.  St.  354. 
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his.°^  Where  attesting  witnesses  subscribe  their  names  to  an 
instrument  after  it  has  been  executed,  even  though  not  authorized 
to  sign  and  they  were  not  present  at  the  time  of  execution,  this 
will  not  avoid  the  bond,  if  the  act  was  done  without  fraudulent 
purpose."*  But  where  the  names  of  subscribing  witnesses  are 
signed  to  the  bond  by  the  obligor,  the  witnesses  not  being  present 
at  the  time,  the  bond  will  be  void."*  In  the  absence  of  any  law  to 
the  contrary  a  bond  may  be  properly  authenticated  for  record  at 
a  time  subsequent  to  its  execution.*'^ 

§  3499.  Delivery  and  acceptance. — The  delivery  of  a  bond 
is  essential  to  its  validity,  and  it  does  not  take  effect  until  it  is 
delivered.""  In  the  absence  of  a  statutory  provision  designating 
the  manner  of  delivery  no  precise  form  of  delivery  is  required. 
The  intention  manifested  by  words  or  acts  on  the  part  of  the 
obligor  to  perfect  the  instrument  and  to  make  it  the  absolute 
property  of  the  obligee  will  be  a  sufficient  delivery."''  Delivery 
in  person  by  the  obligor  to  the  obligee  is  not  necessary,"'  but  a 
delivery  to  a  third  person  to  be  delivered  to  the  obligee  has  been 
held  insufificient.®*  Likewise  acceptance  must  be  gathered  from 
the  intention  of  the  parties  manifested  by  their  language  or  con- 
duct.'"    A  bond  may  be  accepted  conditionally  to  become  abso- 

""  Manhattan  Life  Ins.  Co.  V.  Alex-  161;    Morgan    v.    Richmond,    28   La. 

ander,  89  Hun  (N.  Y.)  449,  69  N.  Y.  Ann.    838;    Johnson    v.    Gerald,    169 

St.  724,  35  N.  Y.  S.  32S,  affd.  158  N.  Mass.  500,  48  N.  E.  764;  Alcalda  v. 

Y.  732,  S3  N.  E.  1127.  Morales,    3    Nev.     132;     Ehrlich    v. 

"Adams  v.  Frye,  3  Mete.  (Mass.)  Sklamberg,  65  Misc.  (N.  Y.)   5,  119 

103.  N.Y.  S.337;   Phillips  v.  Houston,  50 

"Allen  V.  Martin,  4  N.  Car.  42,  1  N.  Car.  302;  Duckwall  v.  Rogers,  15 

Car.   Law   Rep.  373.  Ohio  St.  544 ;  Blair  v.  Security  Bank, 

■"Stramler  v.  Coe,  15  Tex.  211.  103  Va.  762,  SO  S.  E.  262. 

""Forst   V.    Leonard,    116  Ala.   82,  "^Wichard  v.  Jordan,  51   N.   Car. 

22  So.  481 ;  Jeffery  v.  Underwood,  1  S4. 

Ark.   108;   Midland  Savings  &  Loan  ™  State  v.  Oden,  2  Hart.  &  J.  (Md.) 

Co.    V,    Solomon,    71    Kans.    185,    79  108  note. 

Pac.  1077 ;  Carswell's  Exr.  v.  Renick,  ™  Mailers  v.  Crane  Co.,  92  III.  App. 

7   J.    J.   Marsh    (Ky.)    281;    Hall   v.  514,  affd.  191  111.  181,  60  N.  E.  804; 

Parker,   37  Mich.   590,  26  Am.   Rep.  National   Building  &  Loan   Assn.   v. 

540;    McPherson    v.    Meek,    30    Mo.  Day,  23  Ky.  L.   599,  63   S.  W.   590; 

345;  Yeareance  v.  Blake   (N.  J,),  44  Fiala   v.   Ainsworth,   63   Nebr.    1,   88 

Atl.   858;    Parker  v.   Latham,   44  N.  N.  W.  135,  93  Am.   St.  427;  Tidball 

Car.  138;  Van  Winkle  v.  Blackford,  v.  Eichoff,  66  Tex.  58,  17  S.  W.  263; 

28  W.  Va.  670;  Kenosha  City  Bank  Larsen  v.  Winder,  20  Wash.  419,  55 

V.  McClellan,  21  Wis.  112.  Pac.  563. 

"In  re  Ward's  Appeal,  35   Conn. 
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lute  upon  the  happening  of  some  event,  and  will  be  considered 
delivered  and  accepted  on  the  date  the  event  transpires." 

§  3500.  Consideration. — The  rules  governing  considera- 
tion for  contracts  generally  may  usually  be  appHed  to  the  case  of 
bonds,  except  so  far  as  a  seal  is  recognized  as  affecting  the  rule." 
At  common  law  a  consideration  is  not  necessary  in  a  sealed  in- 
strument, the  seal  itself  being  evidence  thereof.'^  In  states  where 
private  seals  have  been  abolished  bonds  in  general  are  governed 
by  the  same  rule  as  simple  contracts  and  require  consideration.''* 
Statutory  bonds,  however,  are  an  exception  to  the  above  rule, 
and  a  bond  executed  pursuant  to,  and  in  substantial  conformity 
with,  the  provisions  and  requirements  of  a  statute  needs  no  con- 
sideration.'^ A  contractor's  bond  executed  contemporaneously 
with  the  execution  and  delivery  of  a  contract  and  as  a  part 
thereof,  is  supported  by  a  sufficient  consideration,  as  it  will  also 
be  if  subsequently  given,  provided  the  giving  of  the  contract  vi^as 
conditioned  for  the  execution  of  the  bond.^"  In  case  the  consid- 
eration vi^holly  fails  before  either  party  has  received  any  benefit 
therefrom  or  sustained  any  loss  thereunder,  the  bond  will  not 
be  binding."  Likewise  if  the  consideration  is  illegal  the  bond 
will  be  void,  but  if  the  consideration  be  legal  in  part  and  illegal 

"  Seymour  v.  Van  Slyck,  8  Wend.  Cases  where   seat   is  held  to  import 

(N.    Y.)    403.  a    consideration,    Doe    v.    Crane,    16 

"  Barnett   v.    Franklin    College,    10  Ala.    S70 ;    Mulford   v.    Estudillo,  '  17 

Ind.   App,   103,   Zl   N.   E.  427;   Har-  Cal.    618;    Chicago    Sash,    Door    &c 

wood  V.  Crowell,  2  Hay. '(N.   Car.)  Mfg.   Co.  v.   Haven,   195  111.  474,  63 

396.    For    cases    showing    what    may  N.  E.  158;  Graham  v.  Middleby,  185 

constitute    a    sufficient    consideration  Mass.    349,    70    N.    E.   416;    Gein    v. 

see    State    v.    Nichols,    22    Ark.    61;  Little,  43   Misc.    (N.  Y.)    421,  92  N. 

Metropolitan    Loan    Assn.    v.    Esche,  Y.    S.    1125,  affg.   43   Misc.    (N.  Y.) 

75  Cal.  513,  17  Pac.  675;  La  Rose  v.  421,   89    N.    Y.    S.   488;    Paddock  v. 

Logansport     Nat.     Bank,     102     Ind.  Hume,  6  Ore.  82;  Barrett  v.  Garden, 

332;    Benton    County    Sav.    Bank    v.  65  Vt.  431,  26  Atl.   530,  36  Am.   St. 

Boddicker,   105   Iowa  548,  75   N.   W.  876. 

632,    45    L.    R.    A.    321,   67    Am.    St.  "State  v.  Paxton,  65  Nebr.  110,  90 

310;    Fickling    v.    Marshall,    22    La.  N.  W.  983. 

Ann.     504;     Stauber    v.    Ellett,     140  "Carpenter    v.    Mather,    3    Scam. 

Mich.    271,    103    N.    W.    606;    State  (111.)    374;    Richards    v.    Morse,    36 

Invest.   &c.    Co.    v.    Quinlan,   53   Mo.  Maine  240;  Thompson  v.  Blanchard, 

App.   357;   Woolard   v.   Grist,   25   N.  3  N.   Y.  335;   Sterner  v.   Palmer,  34 

Car.  453;  Bobe  v.  Moon  Bldg.  Assn.,  Pa.  131;  Shireley  v.  Byrnes,  34  Tex. 

8   Ohio   Dec.    164,   6   Wkly.    L.    BuL  625. 

124 ;  Larsen  V.  Winder,  20  Wash.  419,  "  McKenzie     v.     Edinburg     School 

55  Pac.  563;  Marshall  v.  Atkins  (Tex.  Trustees,  72  Ind.  189;  Smith  v.  Mol- 

Civ.  Anp.),  127  S.  W.  1148  leson,   148  N.   Y.  241,  42  N.   E.  669. 

"Wilson  V.  New  York  Baptist  Ed-  '^Hazelett  v.  Butler  University,  84 

ucation   Soc,  10  Barb.    (N.  Y.)    308.  Ind.   230;     Shattuek  v.    Adams,    136 
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in  part  and  the  illegal  part  can  be  eliminated  from  the  rest, 
leaving  a  sufficient  consideration,  the  bond  may  be  enforced.'* 

§  3501.  Duress,  fraud  and  mistake. — Like  all  other  con- 
tracts bonds  executed  under  duress  are  void  or  voidable.''  How- 
ever, if  several  persons  unite  in  the  execution  of  a  b'ond  and  a  part 
sign  under  duress  the  bond  will  be  binding  upon  those  who  did  not 
execute  under  duress.*"  Fraud  afifecting  the  execution  of  a  bond 
usually  renders  it  void."  Any  wilful  misrepresentation  of  circum- 
stances or  concealment  of  material  facts  at  the  time  a  bond  is  exe- 
cuted, so  that  the  surety  is  induced  to  enter  into  an  agreement 
which  he  otherwise  would  not  do,  is  such  a  fraud  as  will  discharge 
him  from  liability  thereon.*^  But  at  law  mere  fraudulent  represen- 
tations affecting  only  the  consideration  whereby  one  is  induced  to 
execute  a  bond  has  been  held  insufficient  as  a  defense,  though  re- 
lief might  be  obtained  in  a  court  of  equity.*^  A  bond  is  not  viti- 
ated by  a  mere  technical  defect  or  clerical  error  such  as  the  omis- 
sion of  a  necessary  word  where  such  word  may  be  understood 
from  the  context,  or  a  mistake  in  the  name  of  a  party  where  it 
can  be  shown  who  was  the  party  intended.^* 

§  3502.  Statutory  bonds  and  their  validity. — Statutory 
bonds  are  bonds  given  pursuant  to  some  statute.  As  a  rule, 
such  bonds  to  be  good  should  conform  to  all  the  requirements  of 
the  statute  under  which  given ;  but  in  many  cases,  it  is  held  that 
although  the  form  or  language  prescribed  by  the  statute  is  not 

Mass.  34;   Cornish  v.   Bryan,    10  N.  bond  cannot  be  enforced  against  him. 
J.  Eq.   146.  ^  Gananoque  v.  Stunden,  1  Ont.  1 ; 

"Morton    v.    Fletcher,    2    A.    K.  Fenter     v.     Obaugh,     17     Ark.     71; 

Marsh   (Ky.)   137,  12  Am.  Dec.  366;  Schuylkill  v.  Copley,  67  Pa.  St.  386, 

Goudy   V.    Gebhart,    1   Ohio   St.   262.  5     Am.     Rep.    441;    Atlas    Bank   v. 

'»St.  Thomas  v.  Yearsley,  22  Ont.  Brownell,  9  R.  I.   168,  11   Am.  Rep. 

App.  340;  Avery  v.  Layton,  119  Pa.  231;  Guarantee  Co.  of  North  Ameri- 

St.  604,   13  Atl.  528.  ca  v.  Lynchburg  First  Nat.  Bank,  95 

«"  Tucker    v.    State,    72    Ind.    242;  Va.  480,  28  S.   E.  909. 
Spaulding  v.  Crawford,  27  Tex.  155.        ''Hartshorn  v.  Day,   19  How.   (U. 

"^Watriss  V.  Pierce,  32  N.  H.  560;  S.)  211,  222,  15  L.  ed.  605  (where  the 

McHugh  V.  Schuylkill,  67  Pa.  St.  391,  reason  of  the   rule  is  stated  by  the 

5  Am.  Rep   445 ;     Tatum  v.  Tatum's  court) ;     Pollard     v.     Cartwright,    2 

Admr.,    101    Va.    11,    43    S.  E.    184.  Hen.  &  M.  (Va.)  116. 
In  Hyman  v.  Moore,  48  N.  Car.  416,        "Morgan   v.    Thrift,    2    Cal.    562; 

it  was  held  that  where  a  person  is  Schill   v.    Reisdorf,   88   111.   411;    De 

induced  to  sign  a  bond  while  in  such  Soto  v.  Dickson,  34  Miss.   150;  Dol- 

an  intoxicated  condition  that  he  did  ton  v.   Cain,   14   Wall.    (U.   S.)    472, 

not   know   what  he   was  about,  the  20  L.  ed.  830. 
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strictly  followed  the  bond  is,  nevertheless,  a  binding  obligation.^' 
But  if  the  statute  expressly  declares  all  bonds  void  vi^hich  do  not 
comply  with  its  requirements,  the  bond  will  be  void  in  case  the 
statute  has  not  been  substantially  or,  perhaps,  strictly  fol- 
lowed.^® If  all  the  conditions  required  by  the  statute  are 
complied  with  together  with  conditions  in  excess  of  those  so 
required,  the  bond  is  valid  so  far  as  it  imposes  obligations  au- 
thorized by  the  statute,  and  the  excessive  stipulations  may  be 
rejected  as  surplusage."  But  where  authority  to  take  a  bond 
is  wholly  derived  from  a  statute,  and  is  taken  on  conditions 
other  than  those  required  by  the  statute  or  for  a  larger  sum  than 
so  required  it  is  void,  provided  the  obligors  have  not  volun- 
tarily given  the  bond.**^  Where  a  bond  is  given  in  conform- 
ity to  an  act  that  is  unconstitutional,  and  the  bond  is  without 
consideration  it  is  consequently  invalid.®^  But  a  bond  executed 
in  pursuance  of  a  statute  is  not  necessarily  void  because  the 
statute  is  afterward  declared  unconstitutional,  as  there  may  be  a 
consideration  therefor  independent  of  the  statute.""  While  the 
requirements  of  the  statute  must  be  followed,  a  variance,  to  be 
fatal,  must  be  material.*^ 

§  3503.  Common-law  bonds  and  their  validity. — Bonds 
that  are  valid  under  the  rules  of  the  common  law  are  called 
common-law  bonds,  and  include  such  bonds  as  are  sometimes 
voluntarily  given  when  not  required  by  law,  or  where  they  so 
far  deviate  from  the  requirements  of  a  statute  that  they  cannot 

be  deemed  to  be  statutory  bonds.®^     Thus  a  voluntary  bond, 

i 

"Stephens  v.  Crawford,  3  Ga.  499;  ""Whitsett  v.  Womack,  8  Ala.  466; 

Scotten   V.    State,   51   Ind.   52;    State  Shuttleworth    v.    Levi,    76    Ky.    195; 

V.    Wiley,    IS    Iowa    155;    People    v.  Power  v.   Graydon,  53   Pa.   St.   198; 

Johr,   22    Mich,   461;       Matthews   v.  James   v.    Langham,   29   Tex,   413. 

Lee,  25   Miss,  417;   Boykin  v.   State,  ™  Byers  v.State,  20  Ind.  47. 

50    Miss,    375;    Riggs    v.    Miller,    34  ""Stevenson    v.    Morgan,   61    Nebr. 

Nebr,  666,  52  N.  W.  567.  207,  93  N.  W,  180,  108  Am.  St.  629, 

'"Whitsett  V,  Womack,  8  Ala.  466;  "Waterous   Engine   Works   Co,  v. 

Ward    v,    Hubbard,    62    Tex.    559;  Clinton,    110   Minn.   267,    125   N.   W. 

United    States    v.    Brown,    Gilp,    (U.  269. 

S.)   155,  Fed.  Cas.  No,  14663,  °' Williamson    v.    Woolf,    37    Ala. 

''Walker  v.  Chapman,  22  Ala,  116;  298;    Sheppard   v,    Collins,    12    Iowa 

Union  Wharf   v,    Mussey,  48   Maine  570 ;  Johnson  v.  Weatherwax,  9  Kans. 

307;  Hall  V.  Gushing,  9  Pick.  (Mass,)  75;   Thompson   v,   Buckhannon,   2   J, 

395;   Lowe  v.   Guthrie,  4   Okla.  287,  J.  Marsh  (Ky.)    416;    State  v,    Har- 

44  Pac,   198.  ney,    57     Miss.    863;     Ordinary    v. 
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executed  by  competent  parties  and  for  a  lawful  purpose,  not 
prohibited  by  law,  and  founded  upon  a  sufficient  consideration, 
is  valid  as  a  common-law  bond."'  The  same  rules  as  to  bonds 
which  may  be  enforced  as  common-law  bonds  between  individuals 
do  not  fully  apply  to  bonds  executed  to  the  state  for  the  appear- 
ance of  persons  charged  with  crime,  for  bonds  in  criminal  cases 
are  purely  statutory,  while  as  between  individuals  they  are  not.°* 

§  3504.  Construction — General  rules. — The  true  rule  for 
construction  of  contracts  is  to  give  effect  to  the  intention  of  the 
parties,  and,  in  arriving  at  such  intention,  all  parts  of  the  contract 
must  be  considered.  The  above  rule  of  construction  applies  to 
bonds,  and  its  application  is  most  frequently  made  in  the  case  of 
penal  bonds  which  are  entered  into  to  secure  the  proper  per- 
formance of  some  act.  Such  a  bond,  as  has  been  seen,  consists 
of  three  parts,  the  obligatory  part,  the  recital,  and  the  condition, 
and  in  construing  such  bond,  all  the  parts  must  be  considered 
together.'^  Also  where  a  bond  is  given  to  secure  the  perform- 
ance of  an  agreement,  and  the  bond  recites  a  part,  but  not  all,  of 
the  obligations  of  the  agreement,  it  has  been  held  that  the  liability 
on  the  bond  will  be  limited  to  the  recitals  contained  therein,  the 
instrument  not  being  incorporated  in  the  bond  by  reference  there- 
to.'* Where  the  provisions  of  a  bond  are  not  clear,  the  obliga- 
tion should  be  construed  in  the  light  of  all  the  circumstances 
surrounding  the  transaction,  the  object  to  be  accomplished,  the  sit- 
uation of  the  parties,  the  relations  existing,  and  the  evident  in- 
tention of  the  parties  in  the  execution  of  the  bond.®^     Statutory 

Heishon,  42   N.   J.   L.    IS;   Bank  of  °*  State  v.  Fraser,  16S  Mo.  242,  65 

Northern    Liberties    v.    Cresson,    12  S.  W.  569. 

Serg.    &    R.    (Pa.)    306;    Wright    v.  ''People  v.  Morrison,  75  Mich.  30, 

Keyes,     103     Pa.     567;     Dignan     v.  42   N.    W.    531;    Wilson   v.   Webber, 

Shields,  51  Tex.  322;  United  States  157  N.  Y.  693,  51  N.  E.  1094. 

V.    Bradley,   10   Pet.    (U.    S.)    343,   9  "Oregon  R.  &  Nav.  Co.  v.  Swin- 

L.   ed.   448.     See,   however,   Kuhl  v.  burne,    22    Ore.    574,    30    Pac.    322; 

Chamberlain,    140   Iowa   546,    118   N.  Singer   Mfg.    Co.   v.    Hester,  6   Fed. 

W.  n(,,  21  L.  R.  A.  (N.  S.)  776,  but  804,  2  McCrary  (U.  S.)  417. 

compare  cases  cited  in  note  to  that  "  Sachs  v.   Surety   Co.,   177   N.   Y. 

case  as  last  reported.  SSI,  69  N.  E.  1130;  Oregon  R.  &  Nav. 

"'Munter    v.    Rees,    61    Ala.    39S;  Co.   v.    Swinburne,    22   Ore.    574,   30 

Archer  v.  Hart,   S  Fla.  234;   Barnes  Pac.    322;    Levy    v.    Goldsoll     (Tex. 

V    Brookman,    107   111.   317;   Duncan  Civ.  App.),  131  S,  W.  420;  Eitscheid 

v!    Pendleton    County    Court,    4    Ky.  v.  Baker,  112  Wis.  129,  88  N.  W.  52. 
L.  829;   Rubelman   Hardware  Co.  v. 
Greve,   18  Mo.  App.  6. 
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bonds  executed  in  the  form  prescribed  by  the  statute  must  be 
construed  as  though  the  statute  were  written  in  them  as  respects 
the  rights  of  principal  and  surety.^'  And  it  has  also  been  held 
that  law  and  usage  may  be  construed  into  a  bond  as  fully  as  if  it 
were  made  expressly  a  part  of  it.®"  Where  the  intention  of  the 
parties  is  manifest  from  the  instrument  itself,  all  meaningless 
and  contradictory  words  should  be  rejected  and  such  words  sup- 
plied as  will  give  effect  to  the  real  meaning  of  the  parties,  but  in 
doing  so  care  should  be  exercised  not  to  create  a  different  intent 
from  that  which  is  manifest/  Indorsements  or  memoranda  made 
upon  a  bond  at  the  time  of  its  execution  may  be  construed  as  a  part 
thereof,  where  it  is  evident  that  the  parties  so  intended.^  But  it 
is  held  that  a  note  or  memorandum,  made  before  signing,  of  the 
insertion  of  certain  words  is  not  a  part  of  the  bond."  Where 
other  papers  or  written  instruments  are  referred  to  in  a  bond, 
and  the  language  of  the  bond  is  such  as  to  show  an  intention  to 
make  such  instruments  a  part  of  the  obligation,  the  bond  and 
papers  referred  to,  should  be  read  together  and  construed  as  a 
whole.*  It  is  well  settled  that  sureties  on  a  bond  are  only  charge- 
able according  to  the  strict  terms  of  the  bond,  and  upon  these 
terms  they  have  a  right  to  stand.  Their  liability  cannot  be  ex- 
tended by  implication.^ 

§  3505.    Construction  w^ith  respect  to  parties. — In  order  to 
ascertain  the  relative  situation,  rights,  duties  and  liabilities  of  the 

''Crawford  v.   Ozark  Ins.    Co.,  97  (Ind.)    233;    Nichols   v.   Douglass,  8 

Ark.   549,   134   S.  W.  951;   Zellars  v.  Mo.  49. 

National    Surety    Co.,    210    Mo.    86,  "White  v.  Johns,  24  Minn.  387. 

108   S.  W.   548;    Chambers   v.   CUne,  'People  v.   Clough,   16   Colo.   App. 

60  W.  Va   588,  55  S.  E.  999.  120,   63    Pac.    1066;    New    Britain   v. 

""O'Brien  v.  Murphy,  175  Mass.  New  Britain  Tel.  Co.,  74  Conn.  326, 
253,  56  N.  E.  283,  78  Am.  St.  487;  50  Atl.  881;  McCulIough  v.  Moore, 
Burris  v.  Peacock,  2  Ohio  Dec.  482;  111  111.  App.  545;  Graham  v.  Mid- 
Lowe  V.  Guthrie,  4  Okla.  287,  44  dleby,  185  Mass.  349,  70  N.  E.  416; 
Pac.    198.  St.  Paul  Title  &  Trust  Co.  v.  Sabin, 

'Swain    V.     Graves,    8     Cal.    549;  112    Wis.    105,    87    N.   W.    1109.    See 

Judge    of     Probate    v.    Ordway,     23  also,  fidelity  Trust  Co.  v.  American 

N.  H.  198;  American  Exchange  Nat.  Surety    Co.,    175    Fed.    200;    In    re 

Bank  V.   Coubert,   120  N.  Y.   S.  397;  Godshalk's  Estate,  24  Pa.  Super.  Ct. 

Iredell   v.   Barbee,    31    N.    Car.    250;  410. 

Parker   v.    Carson,   64   N.    Car.   563;  "Oakland    v.    Proper,    1  Ont.  330; 

Lowe  V.  Guthrie,  4  Okla.  287,  44  Pac.  Bergevin  v.  Wood,  11  Cal.  App.  643, 

198.  105   Pac.   935;   Field   y.   Rawlings,   6 

"Osborne     v..     Fulton,     1     Blackf.  111.   581;    Singer   Mfg.   Co.  v.   Allen, 
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parties  to  a  bond,  recourse  must  first  be  had  to  the  exact  language 
used  to  evidence  the  intention  of  the  parties.  Thus,  if  the  lan- 
guage used  imports  a  joint  liability,  it  will  be  deemed  a  joint  obli- 
gation, or  if  a  several  interest  is  expressly  evidenced  by  the  terms 
and  conditions  of  the  bond  it  will  be  deemed  a  several  obligation." 
Also  a  bond  will  often  be  construed  as  joint  or  several,  according 
to  the  interests  of  the  parties  appearing  on  the  face  of  the  instru- 
ment, if  the  words  used  are  capable  of  such  a  construction;  so  in- 
tention and  interest  are  of  primary  importance.''  Where  by  the 
terms  of  the  bond  the  obligors  "bind  ourselves,  our  heirs,  execu- 
tors, and  administrators,  and  each  and  every  one  of  them,"  a 
joint  and  several  obligation  is  created.®  An  agent  may  bind  his 
principal  on  a  bond  if  the  language  of  the  bond  shows  his  repre- 
sentative capacity  and  authority  to  act  in  the  matter,  and  the  in- 
tent to  bind  the  person  for  whom,  he  acts  is  manifest.'  But  while 
the  recitals  and  signature  may  show  the  agency,  the  agent  may 
become  personally  liable." 

§  3506.  Construction  with  respect  to  liability. — It  is  a  gen- 
eral rule  that  the  obligor  in  a  bond  incurs  the  exact  liability  de- 
fined in  the  bond,  and  he  will  be  relieved  from  such  liability  by 
performance  of  the  conditions,^^  nor  will  the  express  liability 
clearly  set  forth  in  the  body  of  the  bond  be  restricted  by  the 
recitals  of  an  affidavit  subsequently  made.  The  meaning  of 
words  used  will  not  be  enlarged  so  as  to  impose  a  duty  other  than 
that  which  was  obviously  intended,^^  although  that  which  is 
clearly  implied  as  intended  under  the  law  to  be  done  will  be 

122  Mass.  467;   American  Trust  Co.  *  Lehigh  County  v.  Gossler,  24  Pa. 

V.   Louderback,  220  Pa.   197,  69  Atl.  Super.  Ct.  406. 

673,   16  L.  R.  A.   (N.   S.)   77Sn.  "Deming     v.     Bullitt,     1     Blackf. 

'St.   Louis,   Alton   &   I.   R.   Co.   v.  (Ind.)    241;    St.   Louis   v.   Manufac- 

Coultas,  33  111.  189;  Boyd  v.  Kienzle,  turers'  Bank,  69  Minn.  421,  72  N.  W. 

46    Md.   294;    Brinkerhoof    v.   Dore-  701;    Franklin    Ave.    German    Sav. 

mus,  10  N.  J.  L.  119;  Green  v.  Banks,  Inst.  v.  Board  of  Education,  75  Mo. 

24    Tex.    508.      See    where    it    is    in  408. 

singular  but  signed  by  more  than  one,  "  Stewart    v.    Katz,    30    Md.    334 ; 

Scheid  v.  Leibschultz,  51  Ind.  38,  41.  Bryson  v.  Lucas,  84  N.  Car.  680,  37 

'People  V.  Breyfogle,   17  Cal.  504;  Am.  Rep.  634. 

St.    Louis,    Alton    &    I.    R.    Co.   v.  =^  Collins   v.    Schleichter,   11    Phila. 

Coultas,  33  111.  189;  Boyd  v.  Kienzle,  (Pa.)  349,  33  Leg.  Int.   (Pa.)   238. 

46  Md.  294;  Lehigh  County  v.  Goss-  "Erskine  v.  Erskine,  13  N.  H.  436. 
ler,  24  Pa.  Super.  Ct.  406. 
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deemed  a  part  of  the  obligation."  It  is  a  well-established  prin- 
ciple that  the  terms  of  the  undertaking  limit  a  surety's  liability." 
But  a  senseless  or  repugnant  condition  will  not  affect  the  true 
intent  of  the  bond.''^  Nor  will  the  mere  addition  of  figures  oppo- 
site the  name  of  each  surety  necessarily  restrict  the  express  liabil- 
ity contained  in  the  body  of  the  bond."  The  question  often  arises 
as  to  the  duration  of  liability  on  the  bond  of  a  public  officer.  If 
the  recital  names  a  term  for  which  the  officer  has  been  appointed 
or  elected,  it  will  usually  be  construed  as  being  the  intention  of  the 
sureties  to  be  bound  no  longer  than  that  term,  although  the  condi- 
tion may.  provide  that  the  bond  shall  remain  in  force  as  long  as  the 
said  officer  shall  continue  in  office.^^  It  matters  not  that  the 
bond  recites  that  the  surety  is  bound  so  long  as  the  officer  con- 
tinues in  office  or  until  his  successor  is  elected  or  appointed,  un- 
less the  bond  shows  an  intention  on  the  part  of  the  surety  to 
remain  liable  for  subsequent  terms. ^*  The  time  for  which  the 
surety  is  to  be  held  liable  may  be  shortened  by  the  death,  resigna- 
tion or  removal  of  the  officer,  and  the  liability  of  such  surety  will 
not  be  revived  if  the  original  incumbent  resumed  the  office  after 
vacating  it.^* 

§  3507.    Construction  with  respect  to  performance. — It  is 

a  well-established  rule  of  construction  that  where  the  bond  does 
not  expressly  designate  a  place  of  performance,  and  when  none  can 
be  inferred  from  facts  contained  in  the  obligation,  the  obligee  may 
usually  designate  any  reasonable  place  of  performance.^"  But  if  it 
is  apparent  upon  the  face  of  the  bond  that  the  acts  specified  in 
the  condition  are  limited  to  the  right  to  demand  their  perform- 

"  Montgomery   v.    Harker,   81   Mo.  County   Sav.   Bank   v.    Seidensticker, 

63;    Hauks   v.    Pickett,   27    Tex.    97.  128  Iowa  54,  102  N.  W.  821,  111  Am. 

"Grand  Rapids  Fourth  Nat.  Bank  St.   189;    Savings  Bank  v.   Hunt,   72 

V.  Olney,  63  Mich.  58,  29  N.  W.  513;  Mo.   597,   37  Am.   Rep.   449;    Blades 

Ward  V.  Stahl,  81  N.  Y.  406;  Cordray  v.  Dewey,  136  N.  Car.  176,  48  S.  E. 

V.  State,  55  Tex.  140.  627,  103  Am.  St.  924.     But  see  as  to 

"  Stockton  V.  Turner,  30  Ky.  192.  liabihty  in  previous  term  note  in  23 

"Cordray  v.  State,  55  Tex.  140.  L.'R.  A.   (N.  S.)    131. 

"Arlington  v.   Merricke,  3   Saund.        "Amicable   Mut.    Life   Ins.   Co.  v. 

403;    Liverpool    Waterworks    v.    At-  Sedgwick,     110    Mass.     163;     United 

kinson,  6  East  507.  States  v.  Wright,  1  McLean  (U.  S.) 

"Fresno    Enterprise   Co.    v.   Allen,  509,   Fed.   Cas.   No.   16775. 
67    Cal.    505,    8    Pac.    59;    Welch   v.        =''' Currier  v.   Currier,  2   N.   H.   75, 

Seymour,    28    Conn.    387;     Rany    v.  9    Am.    Dec.    43;    Irvine   v.    Barrett, 

Governor,    4   Blackf.    (Ind.)    2;    Ida  2  Grant  Cas.    (Pa.)    73. 
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ance  at  a  certain  place,  then  the  condition  is  limited  by  such  in- 
tention.-^ In  case  no  time  is  fixed  in  the  bond  for  the  perform- 
ance of  an  act,  the  law  will  imply  that  a  reasonable  time  was 
intended.^-  But  if  before  performance  something  transpires, 
some  act  of  God,  of  the  law,  or  of  the  obligee,  which  renders 
performance  impossible,  the  obligation  is  saved.^^  Also,  where 
the  condition  of  a  bond  is  for  the  personal  performance,  by  the 
obligor,  of  one  of  two  things,  one  of  which  may  be  done  at  any 
time  within  a  limited  period,  and  the  other  is  to  be  performed  in 
default  of  the  first  at  the  expiration  of  that  time,  if,  .within  the 
time,  the  performance  becomes  impossible  by  act  of  God,  the 
condition  of  the  bond  is  saved.^*  The  determination  of  the 
various  questions  relating  to  payment  of  the  amount  of  interest, 
if  any,  must  be  had  from  the  stipulations  and  conditions  of  each 
particular  contract  or  bond.  Where  a  bond  provides  for  the 
payment  of  "interest  and  damages,"  if  it  does  not  bind  the  obligor 
to  pay  interest  as  such,  it  binds  him  to  the  payment  of  interest 
as  an  element  of  damages,°°  or  interest  may  become  payable  from 
demand  where  a  liability  is  incurred.^"  If  a  certain  mode  of  pay- 
ment is  designated,  it  is  of  binding  force.  Thus,  if  by  the  terms 
the  bond  is  payable  in  "lawful  money"  it  means  any  money 
that  is  lawful  when  payment  should  be  and  is  made." 

§  3508.  Construction  with  respect  to  cancelation  and  re- 
scission.— When  a  bond  or  other  contract  has  been  settled 
and  surrendered  by  reason  of  mistake  or  fraud,  it  may  still 
be  treated  in  a  proper  case  as  a  valid  and  subsisting  instru- 
ment.^^ But  if  through  negligence,  inattention  or  ignorance 
on  the  part  of  the  obligee   he  permitted  a   settlement  to  be 

'^Luques   V.   Thompson,   26   Maine  ""Bostrom  v.  Gibson,  111  III.  App. 

514  457;    United    States    v.    Gurney,    4 

""Burnham  v.  Ramsay,  32  U.  C.  Q.  Cranch  (U.  S.)  333,  2  L.  ed.  638. 

B.  491;  Thomason  v.  Kenney,  4  Ga.  ""Frink  v.   Southern   Exp.   Co.,   82 

App.    721,    62    S.    E.    470 ;    Davis    v.  Ga.  33,  8  S.  E.  862,  3  L.  R.  A.  482. 

Gray,  16  Wall.  (U.  S.)  203,  21  L.  ed.  "O'Neil  v.   McKewn,   1   (S.   Car.) 

477.  147.  See  also.  White  v.  Jbnes,  88  N. 

''  Blake  V.  Niles,  13  N.  H.  459,  38  Car.  166. 

Am.  Dec.  506;  Mounsey  v.  Drake,  10  '^  Chapman   v.    Lothrop,   39   Maine 

Johns.  (N.  Y.)  27.  431;    United    States    v.    Williams,    1 

'"Laughter's     Case,     5    Coke    22;  Ware  175,  173  Fed.  Cas.  No.l6724. 
Blake  V.  Niles,  13  N.  H.  459,  38  Am. 
Dec.  506. 
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made,  and  the  bond  to  be  discharged  by  his  attorney,  with- 
out claiming  a  full  performance  of  its  conditions,  the  obliga- 
tion of  the  bond  may  be  discharged.  By  its  voluntary  sur- 
render by  the  obligee  for  the  purpose  of  cancelation  the  bond 
became  null  and  void.^"  If  a  bond  is  executed  and  delivered 
contemporaneously  with  another  contract  and  both  instruments 
are  considered  by  the  parties  as  one  transaction,  the  subsequent 
cancelation  of  such  other  contract  will  usually  have  the  effect 
to  discharge  the  obligation  of  the  bond,  unless  the  bond  was 
excepted  from  the  operation  of  the  contract.^"  A  bond  may  be 
canceled  by  the  agreement  of  the  parties ;  but  a  mere  agreement  to 
cancel  may  be  of  no  effect  without  an  actual  canceling.^^  And 
the  authorities  seem  to  hold  that  although  the  instrument  be 
actually  surrendered  for  the  purpose  of  being  canceled,  still,  if  it 
be  not  canceled,  and  the  other  party  get  it  again,  it  will  still  re- 
main a  valid  deed.^^  A  court  of  equity,  however,  may  cancel  a 
bond  where  the  circumstances  are  such  as  to  warrant  the  exercise 
of  its  powers.^* 

§  3509.  Negotiability  of  bonds. — So  far  we  have  been  deal- 
ing mainly  with  penal  bonds  and  other  bonds  of  a  different  char- 
acter than  those  for  the  payment  of  money  like  government  and 
municipal  bonds  or  similar  bonds  of  corporations  or  individuals. 
In  this  section  and  in  several  of  the  following  sections  it  is  with 
the  latter  kind  of  bonds  that  we  have  principally  to  deal.  The 
term  "negotiable,"  in  its  broad  sense,  applies  to  any  written 
security  which  may  be  transferred  by  assignment  or  by  a  sale 
and  indorsement  and  delivery  so  as  to  vest  in  the  indorsee  or  as- 
signee the  legal  title  thereto."*  As  to  whether  a  bond  in  a  given 
case  is  such  an  instrument  as  may  pass  from  one  party  to  another 
by  assignment  or  indorsement  will  depend  upon  whether  it  covers 
the  constituent  elements  of  negotiability.     Thus,  it  must  be  cer- 

"" Chapman    v.    Lothrop,  39  Maine  ''Cross  v.  Powell,  Cro.   Eliz.  483; 

431;   Licey  v.   Licey,   7   Pa.   St.   251,  Farrar   v.    Farrar,   4   N.   H.    191,    17 

47   Am.   Dec.   513;   Albert's   Exrs.  v.  Am.  Dec.  410. 

Ziegler's  Exrs.,  29  Pa.  St.  SO ;  Piercy's  ""  Hamilton  v.  Cummings,  1  Johns. 

Heirs  V.  Piercy,  5  W.  Va.  199.  Ch.   (N.  Y.)  517. 

""  Funk  V.  Urton,  44  Mo.  App.  607.  »*  Odell   v.    Gray,    IS   Mo.   337,   55 

"Barrett  v.  Barron,  13  N.  H.  150.  Am.    Dec.    147. 
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tain  as  to  parties,*"  certain  as  to  amount  payable,*®  and  certain 
as  to  the  time  of  payment."  The  general  rule  is  that  interest 
coupons  are  negotiable,  but  the  rule  has  been  qualified  in  some 
jurisdictions  by  holding  that  there  must  be  some  statutory  pro- 
vision or  language  importing  negotiability  used  as  intending  to 
create  an  obligation  independent  of  the  bond  to  which  they 
were  attached/*  In  some  cases,  the  question  of  the  negotiability 
of  coupons  rests  upon  the  fact  whether  or  not  they  are  detached 
from  the  bond  itself,  and  if  attached  their  negotiability  is  to  be 
determined  from  the  bond."'  If  detached,  the  general  rule  is  that 
they  are  negotiable  and  transferable  by  delivery,  provided  they 
are  payable  to  order  or  bearer.** 

§  3510.  Mode  of  transfer  of  bonds. — Like  other  negotiable 
instruments,  bonds  may  be  transferred  by  indorsement  in  blank." 
But  the  indorsement  of  a  bond,  though  in  full,  without  any  de- 
livery, either  to  the  indorsee  or  to  some  one  for  him,  is  not  suffi- 
cient to  pass  an  interest  in  it  to  such  indorsee.*^  By  the  statute  in 
some  instances,  bonds  for  the  payment  of  money  are  placed  upon 
the  same  footing  as  notes  and  other  negotiable  instruments,  and 
an  indorsement  in  blank  transfers  all  the  interest  of  the  assignor 

=»  McClelland  v.   Norfolk  Southern  =«Fox  v.   Hartford  &c.   R.   Co.,  70 

R.  Co.,  110  N.  Y.  469,  18  N.  E.  237,  Conn.  1,  38  Atl.  871;  Jackson  v.  York 

1  L.  R.  A.  299,  6  Am.   St.  397.  For  &c.  R.   Co.,  48  Maine   147;  Lembeck 

cases  holding  bonds  made  payable  to  v.  Jarvis  Terminal  Cold  Storage  Co., 

bearer    negotiable,     see     Lehman    v.  70  N.  J.  Eq.  557,64  Atl.  126;  Haskins 

Tallassee     Mfg.    Co.,    64    Ala.    567;  v.  Albany  &  H.  R.  &  Power  Co.,  74 

Aurora  v.  West,  22  Ind.  88,  85  Am.  App.    Div.    (N.    Y.)    31,    76    N.    Y. 

Dec  413;  Union  Cattle  Co.  v.  Inter-  S.  667;   Hibbs  v.  Brown,   190  N.  Y. 

national  Trust  Co.,  149  Mass.  492,  21  167,  82  N.  E.  1108. 

N.   E.  962;  American   Nat.   Bank  v.  "^  Greene  v.   Minzesheimer,   110  N. 

American  Wood  Paper  Co.,  19  R.  I.  Y.   S.  429;   Buffalo  Loan  &c.   Co.  v. 

149,  32  Atl.  305,  61  Am.  St.  746,  29  Medina  Gas  &c.   Co.,   162  N.  Y.  67, 

L.    R    A.    103;    Wilson    County   v.  56  N.  E.  SOS. 

Nashville   Third   Nat.   Bank,    103  U.  "Evertson  v.  Newport  Nat.  Bank, 

S.  770,  26  L.  ed.  488.  66  N.  Y.  14,  23  Am.  Rep.  9.  See  also, 

*■ 'McClelland  v.   Norfolk  Southern  Trustees   of   Internal   Imp.    Fund   v. 

R.  Co.,  110  N.  Y.  469,  18  N.  E.  237,  Lewis,   34   Fla.  424,   16   So.   325,  26 

1  L.  R.  A.  299,  6  Am.  St.  397;  Sut-  L.  R.  A.  743,  43  Am.  St.  209;  Mason 

ton  V.  Owen,  65   N.   Car.   123;   Par-  v.    Frick,    105    Pa.    St.    162,   51    Am. 

sons  V.  Jackson,  99  U.  S.  434,  25  L.  Rep.  191. 

ed.  457.  "Nevill  v.  Hancock,  IS  Ark.  SIX; 

"Chouteau  v.   Allen,  70  Mo.  290;  McNulty  v.  Cooper,  3  Gill  &  J.  (Md.) 

McClelland  v.   Norfolk   Southern  R.  214. 

Co.,  110  N.  Y.  469,  18  N.  E.  237,  1  "Nelson  v.  Nelson,  41  N.  Car.  409. 
L.  R.  A.  299,  6  Am.  St.  397. 
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which  becomes  vested  in  the  holder  or  bearer,*^  but  this  rule  does 
not  include  bonds  for  the  performance  of  any  act  or  service." 
Under  a  statute  making  bonds  assignable  by  indorsement,  such 
indorsement  need  not  be  under  seal.*^  So,  also,  tide  to  a  bond 
may  pass  by  delivery.'"'  However,  many  courts  have  held  that  the 
legal  interest  in  a  bond  can  only  be  transferred  by  indorsement  in 
writing.*^  As  to  whether  a  bond  is  assignable  will  depend  upon 
the  character  of  the  instrument,  its  form,  conditions  and  pur- 
poses, and,  also,  upon  statutory  regulations.  In  general,  the 
instrument  itself  should  be  delivered  to  the  assignee  accompanied 
by  a  deed  or  other  writing,  or  it  may  be  without  writing.*^ 
Where  the  transfer  is  by  special  assignment  in  writing  the  terms 
of  such  writing  will  not  vary  the  nature  of  the  undertaking,  nor 
affect  the  liability  of  the  obligor.*"  Generally,  bonds  for  money, 
notes  and  other  negotiable  instruments  rest  upon  the  same  footing 
with  respect  to  the  liability  of  the  maker  and  indorser.^"  But 
the  indorser  or  guarantor  of  interest  coupons  may  be  liable,  even 
if  the  bonds  are  void."*^  An  assignment  of  a  bond  for  the  payment 
of  money,  if  not  limited  in  its  scope,  usually  carries  with  it  the 
properties  and  undertakings  connected  therewith,  and  tending  to 
secure  its  payment.  "'^  And  it  is  held  that  where  one  voluntarily 
gives  to  another  a  bond  it  constitutes  a  binding  contract  which  a 
court  of  equity  has  no  power  to  set  aside.^^ 

§  3511.    Interest  or  title  passing  by  transfer. — It  is  a  well- 
established  rule  that  the  transfer  of  a  debt  or  obligation  carries 

"Nevill  V.   Hancock,   IS  Ark.   511.  63  N.  W.  182;  Morse  v.  Bellows,  7  N. 

"Shackleford  v.   Franks,  25   Miss.  H.  549,  28  Am.   Dec.   372;   Allen  v. 

49.  Pancoast,  20  N.  J-  L.  68. 

"  Montgomery  v.  Dillingham,  3  Sm.  "  Goodall  v.   Stuart,  2  Hen.  &  M. 

&  M.   (Miss.)   647.  (Va.)   105. 

""Savannah   &   M.   R.   Co.   v.   Lan-  ™ Nevill  v.  Hancock,  15  Ark.  511. 

caster,  62  Ala.  555;  Vose  v.  Handy,  °' Harvey  v.  Dale,   96   Cal.    160,   31 

1 2  Greenl.    (Maine)   322,  11  Am.  Dec.  Pac.   14;   Connecticut  Mut.   Life  Ins. 

ilOl;    Craig    v.    Vicksburg,    31    Miss.  Co.  v,  Cleveland,  C.  &  C.  R.  Co.,  41 

216;   Ringling  v.  Kohn,  4   Mo.   App.  Barb.    (N.  Y.)   9,  26   How.   Pr.    (N. 

59;  Blake  v.  Livingston,  61  Barb.  (N.  Y.)   225. 

Y.)     149;    Carpenter    v.    Rommel,    5  '"Wooley  v,  Moore,  61  N.  J.  L.  16, 

Phila.    (Pa.)   34.  38  Atl.   758;    Craig  v.   Parkis,  40   N. 

"Chadsey  v.  Lewis,   1   Gilm.    (111.)  Y.    181,   100  Am.  Dec.  469. 

153 ;   Taliaferro   v.   First   Nat.   Bank,  '^  Pawling  v.   Speed,  Litt.   Sel.  Cas. 

71  Md.  200,  17  Atl.  1036.  (Ky.)  11,  12  Am.  Dec.  269. 

"*  Hoffman  v.   Smith,  94  Iowa  495, 
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with  it,  and  as  incident  thereto,  all  securities  lor  its  payment,"* 
and  the  transferee  takes  the  legal  title  and  not  a  mere  equitable 
interest  in  the  obligation/'*  So  the  assignment  of  coupon  bonds 
carries  with  it  the  coupons.^"  and  the  transfer  of  one  of  a  series  of 
collateral  securities  may  carry  them  all."  But  the  assignee  of  a 
bond  takes  it  subject  to  all  the  equities  existing  between  the 
obligor  and  obligee  at  the  time  of  the  assignment,^'  also  all  equi- 
ties which  may  arise  up  to  the  time  of  notice  to  the  maker/* 
But  if  the  assignee  has  inquired  of  the  obligor  relative  to  defenses 
or  set-offs  and  has  been  informed  by  him  that  none  exists  the 
assignee  takes  the  bond  free  from  any  defenses  that  might  in  fact 
exist  at  the  time.""  It  has  been  held  that  a  purchaser  of  interest 
cotipons,  detached  from  negotiable  bonds,  takes  them  subject  to 
all  defects  in  the  title  of  his  transferrer,  and  therefore  subject  to 
the  claims  of  the  true  owner  in  case  they  have  been  stolen/^  Like- 
wise, a  second  assignee  of  a  bond  takes  it  subject  to  all  equities 
existing  at  the  time  of  the  assignment  between  the  obligor  and  the 
first  assignee,  even  though  such  equities  existed  prior  to  the 
assignment  to  the  first  assignee/^  But  it  has  been  held  that  the 
assignee  of  a  bond  takes  it  free  from  any  equity  of  a  third  per- 
son, not  a  party  to  it,  if  he  had  no  notice  of  such  equity/^ 

§3512.     Payment    or   release    after    assignment. — If    the 

obligor  make  pa5rment  to  the  obligee  after  the  bond  has  been 
assigned,  such  payment  is  valid  and  discharges  the  debt,  provided 
the  obligor  at  the  time  of  such  payment  had  no  knowledge  of 

"  Louisville,  N    A.  &  C.  R.  Co.  v.  146 ;  Evertson  v.  Newport  Nat.  Bank, 

Ohio  Valley   Imp.   &c.    Co.,   69   Fed.  66  N.  Y.  14,  23  Am.  Rep.  9;  Stokes 

431;   Louisville   Trust   Co.  v.  Louis-  v.    Dewess,   24   Pa.    Super.    Ct.    471; 

ville  &c    R.  Co.,  75  Fed.  433;  Craig  Eldred    v.    Hazlett's    Adrar.,    33    Pa. 

V    Parkis,    40    N.    Y     181,    100   Am.  St.   307;   Withers  v.   Grane,  9  How. 

Dec   469;  Reed  v.  Garvin,  12  Serg.  &  (U.  S.)   213,  661,  13  L.  ed.   109. 

R.  (Pa.)  100;  Taylor  v.  Memphis  &c.  ™  Natchez  v.   Minor,   9   Sm.    &   M. 

R.  Co.,  11  Lea  (Tenn.)   186;  George  (Miss.)    544,  48  Am.  Dec.  727. 

V.  Tate,  102  U.  S.  564,  26  L.  ed.  232.  "  Eldred    v.    Hazlett's    Admr.,    33 

"Long's  Exr.  v.  Baker,  2  Hay.  (N.  Pa.  St.  307. 

Car.)   128   (291);  Robb  v.  Parker,  3  "Evertson  v.  Nat.  Bank  of  New- 

S    Car    60  port,   66  N.   Y.   14,   23   Am.   Rep.   9. 

"'Fox  V    Hartford  &c.   R.   Co.,  70  ""Metzgar    v.     Metzgar,    1     Rawle 

Conn.  1,  38  Atl.  871.  (Pa.)   227. 

"Ruth    V.    Loos,    2    Woodw.    Dec.  "Moore    v.     Holcombe,    3     Leigh 

(Pa.)    308  (Va.)  597,  24  Am.  Dec.  683. 

°» Cornish   v.   Bryan,    10   N.   J.   Eq. 
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the  assignment."*  So  the  obligor  cannot  be  released  by  the  obligee 
after  an  assignment  of  the  bond  of  which  the  obligor  has  had 
notice."'  But  payment  of  a  bond  to  the  obligee  under  circum- 
stances which  should  have  put  a  man  of  ordinary  caution  on  in- 
quiry, and  enabled  him  to  have  ascertained  that  the  bond  had 
been  assigned,  will  not  defeat  a  recovery  by  the  assignee  in  an 
action  against  the  obligor/" 

§  3513.  Rights  of  assignee  or  transferee. — After  an  assign- 
ment is  once  made  or  has  become  complete  it  cannot  be  altered  or 
changed  except  upon  consent  f  nor  will  the  cancelation  of  an  as- 
signment of  a  bond  operate  to  divest  the  assignee  of  legal  title  to 
the  bond."^  Where  there  are  two  obligees  in  a  bond  it  has  been  held 
that  one  may  assign  his  own  interest  therein  but  not  the  interest  of 
his  co-obligee  without  the  consent  of  the  latter,"^  but  one  of  two 
assignees  of  a  penal  bond  cannot,  by  his  separate  assignment, 
transfer  the  legal  title  to  his  moiety  to  a  third  person.'"'  Where 
the  name  of  the  payee  is  in  blank  the  purchaser  may  fill  up 
the  blank  with  his  own  name;"  or  the  name  of  any  lawful  holder 
may  be  inserted  where  the  intent  is  apparent  that  the  bond  should 
be  transferred  by  delivery."^  Also  the  holder  of  such  a  bond  may 
fill  the  blank  with  the  name  of  another  person  as  payee.  Likewise 
the  purchaser  of  a  bond  assigned  in  blank  may  fill  up  the  blank 
with  his  own  name."  Unless  the  vendor  of  a  bond  or  coupon 
disclose  all  the  facts  connected  with  its  execution  and  delivery, 
and  the  vendee  agrees  to  take  it  at  his  own  risk,  it  has  been  held 
that  the  vendor  impliedly  warrants  that  it  is  genuine  and  binding 
on  the  obligor.'^*  But  where  the  bond  is  payable  to  order  or  bear- 

"  Brindle  v.   Mcllvaine,  9  Serg.  &  "  Boyd  v.  Kennedy,  38  N.  J.  L.  146, 

R.   (Pa.)   74;  Preston  v.  Grayson,  30  20    Am.    Rep.    376;    White    v.    Ver- 

Grat.   (Va.)  496.  mont  &  M.  R.  Co.,  21  How.  (U.  S.) 

"^  Andrews    v.    Beecker,    1    Johns.  575,  16  L.  ed.  221. 

Gas.  (N.  Y.)  411.  "Hubbard  v.  New  York  &  H.  R. 

""Tritt's  Admr.  v.  Colwell's  Admr.,  Co.,  36  Barb.   (N.  Y.)   286,  144  Abb. 

31   Pa.  St.  228.  Pr.    (N.   Y.)    275;   Gourdin  v.   Com- 

" Block  V.  Walker,  2  Ark.  4;  Reed  mander,  6  Rich.  L.  (S.  Car.)  497. 

V.   Nevins,   38   Maine   193.  "Aiken    v.    Cheesborough,    1    Hill. 

"Davis  V.  Christy,  8  Mo.  569.  (S.  Car.)    172. 

■"Brown    v.    Dickenson,    27    Grat.  "  McCov    v.    Barber,    Z1    Ga.    123; 

(Va.)    690.  Smith  v.   McNair,   19  Kans.  330,   27 

"Skinner    v.    Bedell's    Admrs.,    32  Am.  Rep.  117;  Flynn  v.  Allen,  57  Pa. 

Ala.  44.  St.  482. 
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er,  the  only  implied  warranty  on  the  part  of  the  seller  is  that  they 
belong  to  him  and  that  they  are  not  forgeries."  While  the  vendor 
impliedly  warrants  the  genuineness  of  the  bond,  there 
is  no  implied  warranty  that  it  was  legally  issued."  The  mere  sale 
and  transfer  of  a  bond  is  not  unlike  the  sale  of  other  property  as 
respects  the  assignor's  liability,  and  the  consideration  received  is 
the  true  measure,  of  his  responsibility.'^  However,  to  charge 
such  assignor,  the  assignee  must  make  demand  and  give  notice 
according  to  law  and  exercise  reasonable  diligence  to  collect  from 
the  obligor.'^  So,  in  case  the  obligor  is  insolvent,  it  has  been  held 
that  the  assignor  is  liable  to  the  assignee;  and  where  such  in- 
solvency is  notorious,  the  assignee  is  not  bound  to  sue  the  obligor 
before  proceeding  against  the  assignor.''®  The  above  are  some  of 
the  holdings  of  the  courts  upon  the  subject,  but  they  are  not  to 
be  applied  indiscriminately  to  all  classes  of  bonds. 

§  3514.  Bona  fide  purchasers  in  general. — A  bona  fide  pur- 
chaser or  holder  of  a  bond  is  one  who  obtains  title  thereto  for 
value  in  the  usual  course  of  business  before  maturity,  actual  or 
apparent,  and  without  notice  of  equities  or  defenses  existing  at 
the  inception  of  his  holding.  Thus  a  bank  so  purchasing  for  value 
and  without  notice  of  infirmity  in  corporate  bonds  is  a  bona  fide 
holder  thereof.*"  Also  a  banker  who  obtains  bonds  in  good  faith 
and  without  notice  of  fraud  is  held  to  be  a  bona  fide  holder.'* 
A  bona  fide  purchaser  of  a  negotiable  bond  acquires  a  good  title 
thereto  if  he  pays  value  for  it  without  notice  of  the  infirmity 
of  his  vendor's  title.'^  A  bond  transferred  to  a  person  as  a  mere 
matter  of  convenience,  however,  not  in  the  due  course  of  business, 
nor  for  a  valuable  consideration,  does  not  constitute  the  transferee 

"Otis  V.  CuUutn,  92  U.  S.  447,  23  "Saunders  v.  Marshall,  4  Hen.  & 

L.  ed.  496.  M.    (Va.)    455. 

"  Porter  v.  Bright,  82  Pa.  St.  441 ;  *>  Tompkins    County   Nat.   Bank  v. 

Ruohs  V.  Third  Nat.  Bank,  94  Tenn.  Bunnell    &c.    Inv.    Co.,   8   App.    Div. 

57,  28  S.  W.  303.  (N.  Y.)  90,  74  N.  Y.  St.  857,  40  N. 

"Duncan  v.  Littell,  2  Bibb    (Ky.)  Y.  S.  411,  affd.  163  N.  Y.  599,  57  N. 

424;   Herwick  v.  Richardson,  44  La.  E.    1126;    Stainback    v.    Junk    Bros. 

Ann.     703,     11    So.     135;     Stout    v.  Lumber    &c.    Co.,   98   Tenn.   306,    39 

Stevenson,  4  N.  J.  L.  178;  Lloyd  v.  S.  W.  530. 

McNamara,  19  Pa.  St.  130.  "  Smith  v.  Harlow,  64  Maine  510. 

"ElHs    V.    Dunham,    14   Ark.    127;  '''East    Birmingham    Land    Co.    v. 

James  v.  Nicholson,  6  Blackf.  (Ind.)  Dennis,  85  Ala.  565,  5  So.  317,  2  L. 

288 ;    Smallwood   v.    Woods,    1    Bibb  R.  A.  836,  7  Am.  St.  73. 
(Ky.)   542. 
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a  bona  fide  holder.^'  Again  it  may  be  said  that  ordinarily  the  title 
of  a  bona  fide  holder  of  a  bond  is  not  affected  by  fraud,  error  or 
mistake  of  which  he  is  not  aware,  unless  the  circumstances  are 
such  as  to  put  him  upon  his  inquiry.**  Where  a  bona  fide  holder 
of  a  bond  transfers  his  title  to  a  purchaser  such  purchaser  is  en* 
titled  as  a  rule  to  stand  upon  such  title,  although  he  himself  is 
not  a  bona  fide  holder  and  has  notice  of  equities  of  third  per- 
sons, the  seller  being  free  from  notice/^  But  want  of  good  faith 
exists  where  the  purchaser  has  knowledge  of  the  seller's  want 
of  title/^  One  who  purchases  a  bond  after  maturity  takes  it 
subject  to  all  the  equities  and  defenses  existing  in  the  hands 
of  the  original  holder/^  One  may  be  a  purchaser  for  value  if 
he  takes  a  bond  before  maturity  in  consideration  for  an  ante- 
cedent debt;^*  or  where  he  in  any  way  changes  his  position  to 
his  injury/"  If  a  bond  be  stolen  and  sold  by  the  thief  to  a  bona 
fide  purchaser  the  original  owner  has  no  title  to  the  bond  as 
against  such  purchaser.""  The  fact  that  negotiable  bonds  were 
stolen  only  throws  upon  the  purchaser  the  duty  of  showing  the 
circumstances  under  which  he  obtained  them,  and  that  such  cir- 

*'  Elwell    V.    Tatum,    6    Tex.   Civ.  Washington  &c.  R.  Co.  v.  Cazenove, 

App.    397,   24    S.    W.   71,   25    S.   W.  83  Va.  744,  3  S.  E.  433.  As  to  over- 

434.  due   coupons    see    State   v.    Cobb,   64 

»*  State  V.  Cobb,  64  Ala.  127;  Des  Ala.  127;  Chouteau  v.  Allen,  70  Mo. 

Moines   Gas  Co.   v.   Charter   Oak  L.  290 ;  Thompson  v.  Perrine,  106  U.  S. 

Ins.  Co.,  51  Iowa  70S,  1  N.  W.  693 ;  589,  1  Sup.  Ct.  564,  27  L.  ed.  298. 

Buckingham  v.  Board  Liquidation,  39  "  Rockville   Nat.   Bank  v.   Citizens' 

La.  Ann.   343,   1   So.  653;  Leavitt  v.  Gas  &   Light   Co.,  72   Conn.   576,  45 

Dabney,   7  Rob.    (N.  Y.)    350;   Ken-  Atl.   361.     See   also,   Warren  v.   Sy- 

nicott  V.  Wayne  County,  6  Biss.   (U.  fers,  23  Ind.  App.  167,  55  N.  E.  103; 

S.)    138,    Fed.    Cas.    No.    7710,    affd.  infra,  note  93. 

94  U.  S.  498,  24  L.  ed.  260.  "Crump  v.  McMurtry,  8  Mo.  408; 

"°  Porter     v.     Pittsburg     Bessemer  Varick     v.     Norwich     Second     Nat. 

Steel   Co.,   122   U.   S.  267,  30  L.  ed.  Bank,  47  Hun  (N.  Y.)  639,  15  N.  Y. 

1210,  7  Sup.  Ct.  1206 ;  Scotland  Coun-  St.  127,  affd.  121  N.  Y.  667,  24  N.  E. 

ty  V.  Hill,   132  U.  S.  107,  33  L.  ed.  1093. 

261.  •"  Green  well  v.  Haydon,  78  Ky.  332, 

'"  Seybell     v.     National     Currency  39  Am.  Rep.  234 ;  Consolidated  Assn. 

Bank,  2   Daly    (N.  Y.)    383,   4  Abb.  of  Planters  of  Louisiana  v.  Avegno, 

Prac.    (N.  S.)    (N.  Y.)   352,  affd.  54  28  La.  Ann.  552;  Elizabeth  v.  Force, 

N.  Y.  288,  13  Am.  Rep.  583;  Thomp-  29  N.  J.  Eq.  587;  Newton  v.  Porter, 

son   V.    Sioux   Falls    Nat.   Bank,    ISO  69  N.  Y.  133,  25  Am.  Rep.  152;  Car- 

U.    S.  231,   37   L.   ed.    1063,    14   Sup.  penter  v.  Rommel,  5  Phila.  (Pa.)  34; 

Ct.  94.  Mason  v.  Frick,  105  Pa.  162,  51  Am. 

"Higgins  V.  Lansingh,  154  111,  301,  Rep.    191;    Herron    v.    State,    12    S. 

40   N.   E.   362;    McKim  v.   King,   58  Car.  200;  Whaley  v.  Gaillard,  21  S. 

Md.  502,  42  Am.   Rep.  340 ;   Belo  v.  Car.  560. 
Forsythe    County,    76    N.    Car.    489; 
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cumstances  constituted  him  a  bona  fide  holder.'^  Also  a  coupon 
bond  issued  by  the  state  is  a  negotiable  instrument,  and  the  state 
incurs  the  same  liability  in  issuing  it  as  an  individual.  The  state 
is  liable  for  such  bond  in  the  hands  of  a  bona  fide  holder,  before 
maturity,  without  notice,  surrendered  for  cancelation,  and  is- 
sued therefor  under  the  provisions  of  the  statute,  but  stolen 
before  cancelation  and  put  in  circulation  by  the  thief. °^  Again 
one  may  be  a  bona  fide  holder  for  value  even  though  he  takes  a 
bond  as  collateral  security  for  a  pre-existing  debt  f^  but  this  has 
been  held  to  apply  only  to  negotiable  bonds  payable  to  bearer 
acquired  in  due  course."* 

§  3515.  Obligation  to  perform  condition. — Like  other  con- 
tracts bonds  are  to  be  construed  in  the  light  of  the  intention  of 
the  parties,  and  this  intention  is  shown  by  the  language  used  and 
the  circumstances  surrounding  the  transaction.  So  the  question 
whether  there  has  been  a  performance  of  the  condition  in  a 
bond  must  be  decided  from  the  facts  of  each  particular  case.*^ 
Important  rights  and  obligations  should  not  be  subordinated  to 
mere  trifling  and  meaningless  forms.  If  the  condition  performed 
was  fairly  within  the  contemplation  of  the  parties  to  the  bond 
it  will  amount  to  a  substantial  performance.""  Thus  a  condition 
in  a  bond  given  for  the  payment  of  a  subscription  for  railroad 
stock,  that  the  road  shall  be  completed  to  a  certain  village  be- 
fore payment  can  be  demanded,  has  been  held  sufficiently  complied 
with  if  the  road  is  made  to  the  suburbs  of  the  village."'  So,  in  case 
the  condition  be  expressed  in  the  alternative  with  the  right  of 
election  in  the  obligor  a  performance  of  either  alternative  will  dis- 

I     '^Manhattan    Sav.    Inst.    v.    New  Bank,  146  U.  S.  240,  36  L.  ed.  956, 

;  York  Nat.  Exch.  Bank,  42  App.  Div.  13  Sup.  Ct.  66. 

,  (N.  Y.)  147,  59  N.  Y.  S.  51.  °'  As  to  what  constitutes  perform- 

I     "^Cochran  v.  Fox  Chase  Bank,  209  ance     in     particular     instances     see 

Pa.  34,  58  Atl.  117,  103  Am.  St.  976;  Hoerath  v.  Hogan,  41  111.  App.  472; 

'Ehrlich  v    Jennings,  78  S.   Car.  269,  New  Orleans  Nat.  Bank  v.  Wells,  28 

58  S.  E.  922,  125  Am.   St.  795n.  La.    Ann.    736,    26   Am.    Rep.    107; 

■     ™Hayden  v    Lincoln   City  Electric  Kittrell  v.  Hawkins,  74  N.  Car.  412; 

R.  Co.,  43  Nebr.  680,  62  N.  W.  73;  Case   v.   Johnson,    19    Pa.    St.    174; 

American    File    Co.    v.    Garrett,    110  Washburn  v.  Titus,  10  Vt.  306;  Mac- 

U.   S.  288;  4  Sup.   Ct.  90,  28  L.  ed.  farlane  v.  Cushman,  19  Wis.  357. 

149;  Allen  v.  Dallas  &  W.  R.  Co..  3  ""Wing  v.  Rogers,   138  N.  Y.  361, 

Woods    (U.   S.)    316,  Fed.   Cas.   No.  34  N.  E.  194. 

221.  "O'Neal  v.  King,  48  N.  Car.  517. 
"Thompson  v.    St.   Nicholas   Nat. 
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charge  the  obligor."^  But  where  there  is  no  alternative  condi- 
tion the  obligor  cannot  elect  to  refuse  performance  and  incur  the 
penalty.^^  If  at  the  time  of  the  execution  of  a  bond  it  expresses 
a  possible  condition,  but  before  the  same  can  be  performed  some 
act  of  God,  of  the  law,  or  of  the  obligee  renders  the  condition  im- 
possible, the  obligation  is  saved.  But  if  the  condition  is  impos- 
sible at  the  time  of  execution  the  condition  is  lost  and  the  bond 
becomes  absolute.^  The  condition  of  a  bond  is  not  impossible, 
however,  if  it  may  be  performed  with  the  aid  of  the  obligee.^ 

§  3516.     Performance  by  pajmient. — The   most   common 

method  of  performance  consists  in  payment  in  money  of  the 
amount  due  from  the  debtor  to  the  creditor ;  however,  any  other 
means  or  medium  acceptable  to  the  creditor  as  payment  may  be 
used.  Thus  payment  may  be  made  in  negotiable  paper,^  the 
payment  of  the  debts  of  the  obligee,*  the  transfer  of  property,^ 
or  the  substitution  of  other  bonds.*  But  to  constitute  payment 
the  money  or  other  thing  must  pass  from  the  debtor  to  the 
creditor  for  the  purpose  of  extinguishing  the  debt,  and  the 
creditor  must  receive  it  for  the  same  purpose.^  Payment  in  full 
by  one  of  several  joint  obligors  will  operate  to  discharge  the 
bond;*  but  overpayment  by  such  joint  obligor  does  not  inure  to 
the  benefit  of  other  obligors  who  are  bound  each  for 
himself  alone.*    The  time  for  payment  or  performance  of  a  bond 

"=  Standring  v.  Moore,  16  Misc.  Rep.  v.  Whitefield,  99  N.  Car.  16,  S  S.  E. 

(N.  Y.)   106,  74  N.  Y.  St.  492,  38  N.  664. 

Y    S.  813;  United  States  v.  Thomp-  "  Huffmans    v.    Walker,    26    Grat. 

son,   1   Gall.    (U.   S.)    388,   Fed.   Gas.  (Va.)    314. 

No.  16486.  "Miller    v.     Kerr,     1     Bailey     (S. 

""  Middletown  V.  Newport  Hospital,  Car.)    4. 

16  R.  I.  319,  15  Atl.  800,  1  L.  R.  A.  "Vanhook  v.  Williams,  19  N.  Car. 

191n  260;  Bush  v.  Kilcrease,  1  Strob.   (S. 

'Daniels    v.    Bowe,    25    Iowa    403,  Car.)   419. 

95  Am.  Dec.  797 ;  Badlam  v.  Tucker,  '  Fremont      County     v.      Fremont 

1  Pick.   (Mass.)  284;  Irion  v.  Hume,  County    Bank,    145    Iowa    8,    123    N. 

50   Miss.   419;    Harter  v.   Morris,   18  W.  782;  Galbraith  v.  Starks,  119  Ky. 

Ohio   St.  492;   Bain  v.   Lyle,  68   Pa.  915,  25  Ky.  Law.  2090,  79  S.  W.  1191; 

St.    60;    United    States    v.    Dixev,    3  Gushing  v.   Wyman,   44   Maine   121; 

Wash.  C.  C.  IS,  Fed.  Gas.  No.  14967.  Jameson  v.   Carpenter,  68  N.  H.  62, 

'  Pindar  v.  Upton,  44  N.  H.  358.  2,(i  Atl.  554. 

=  Smith  V.  Jackson,  97  Iowa  112,  66  "Carroll    v.    Bowie,   7    Gill    (Md.) 

N.    W.    80;    Shumway    v.    Reed,    34  34. 

Maine  560,  56  Am.  Dec.  679;  Knott  °  Pettingill   v.   Pettingill,   64   Maine 

350. 
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may  be  extended  by  parol."  Payment  may  usually  be  made  to"  any 
person  in  possession  of  a  negotiable  bond  as  one  in  possession  of 
such  an  instrument  is  prima  facie  the  owner  thereof .^^ 

§  3517.  Breach  of  condition. — In  determining  the  question 
whether  there  has  been  a  breach  of  the  conditions  of  a  bond  we 
must  look  to  the  same  general  principles  which  govern  perform- 
ance. If  the  condition  of  a  bond  be  not  performed  substantially 
as  expressed  there  is  a  breach  for  which  an  action  will  lie  against 
the  obligor.^^  So  where  a  bond  is  conditioned  to  pay  certain  in- 
stalments, it  has  been  held  that  an  action  may  be  brought  upon 
failure  to  pay  the  first  instalment.^^  Also  a  condition  not  to  en- 
gage in  a  certain  line  of  business  within  a  certain  district  is  vio- 
lated by  the  purchase  by  the  obligor  of  a  shop  already  in  opera- 
tion.^'' Where  a  condition  in  a  bond  provides  for  the  payment 
of  interest  at  stated  times  before  the  bond  matures,  or  for  the 
payment  of  interest  instalments,  it  has  been  held  that  a 
failure  to  make  such  payments  is  not  a  breach  of  the  con- 
dition until  the  time  named  for  paying  the  principal  arrives.^' 
But  where  the  condition  is  that  the  principal  shall  become  due 
and  payable  at  the  option  of  the  obligee  upon  the  failure  of  the 
obligor  to  pay  any  instalment  of  interest  when  due,  such  failure 
to  pay  operates  as  a  breach  of  the  condition  and  the  entire  prin- 
cipal sum  becomes  due  and  payable.^"  Again  a  bond  well  and 
truly  to  execute  the  duties  of  cashier  or  teller  includes,  not  only 
honesty,  but  reasonable  skill  and  diligence.  If,  therefore,  he  per- 
forms those  duties  negHgently  and  unskilfully,  or  if  he  violates 
them  from  want  of  capacity  and  care,  the  condition  of  his  bond 

"Van   Syckle    v.    O'Heran,    SO  N.  "Burrill  v.  Daggett,  11  Maine  S4S, 

J.  Eq.   173,  24  Atl.   1024;   Biglow  v.  1  Atl.  677. 

Rommelt,  24  N.  J.  Eq.  115.  "United    States    v.    Union    Pacific 

,     "Keeney    v.    Chilis,    4   G.  Greene  R.   Co.,  91  U.   S.  72,  23  L.   ed.  224, 

(Iowa)     416;     Stoney    v.     McNeill,  11  Ct.  CI.  (U.  S.)  1. 

Harp.  Eq.    (S.  Car.)   156.  ^"Wood    v.    Consolidated    Electric 

"Cocke     V.      Stewart,     2     Overt.  Light   Co.,  36  Fed.  538;   Baldwin  v. 

(Tenn.)    231;   Nailor   v.   Kearney,   1  Van  Vorst,  10  N.  J.  Eq.  577;  Makin 

Cranch  C.  C.  (U.  S.)  112,  Fed.  Cas.  v.    Worrell,    1    Del.    County    (Pa.) 

No.  10004  339;    Berrinkott    v.    Traphagen,    39 

"Cocke    V.    Stewart,    2    Tenn.    (2  Wis.  219. 
Overt.)    231.    Contra,    see    State    v. 
Scoggin,  10  Ark.  326. 
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is  broken.^^     This  rule  has  been  applied  to  the  bond  of  every 
official  of  a  bank  from  president  to  bank  messenger.^' 


"  Batchelor  v.  Planters'  Nat.  Bank, 
78  Ky.  435;  Union  Bank  v.  Thomp- 
son, 8  Rob.  (La.)  227;  American 
Bank  v.  Adams,  12  Pick.  (Mass.) 
303;  State  Bank  v.  Chetwood,  8  N. 
J.  Law  1 ;  Barrington  v.  Bank  of 
Washington,  14  Serg.  &  R.  (Pa.) 
405 ;  Minor  v.  Mechanics'  Bank,  26 
U.    S.    (1   Pet.)   46,    7    L.    ed.    47. 


Contra,  see  Morris  Canal  &  Banking 
Co.  V.  Van  Vorst's  Admr.,  21  N.  J. 
L.  100. 

"  Citizens'  Bank  v.  Wiegand,  12 
Phila.  (Pa.)  496  (where  the  rule  is 
applied  to  the  president)  ;  German- 
American  Bank  v.  Auth,  87  Pa.  St. 
419,  30  Am.  Rep.  374  (where  rule  is 
applied  to  bank  messenger). 
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i  3531.  Bonds  given  in  legal  proceed- 
i n g s — ^A ppeal  bond s — 
Amount. 
353^.  Bonds  given  in  legal  proceed- 
ings— Bail  bonds  in  civil 
actions. 

3533.  Bonds  given  in  legal  proceed- 
ings— Bail  bonds  in  crimi- 
nal actions. 

3534.  Bonds  given  in  legal  proceed- 
ings— Injunction  bonds. 

3535.  Bonds  given  in  legal  proceed- 
ings— Administration  bonds. 

3536.  Bonds  given  in  legal  proceed- 
ings— Administration  bonds. 

3537.  Bonds  given  in  legal  proceed- 
ings— Guardians'  bonds. 

§  3525.  Bonds  given  in  legal  proceedings — Attachment 
bonds. — Attachment,  being  in  derogation  of  the  common  law, 
and  merely  a  creature  of  statute,  and  being  a  harsh  remedy,  which 
is  liable  to  abuse,  its  operations  are  carefully  guarded  by  the 
courts,  and  the  statutes  usually  require  that  a  bond  shall  be  given 
to  protect  the  defendant  from  the  injury  of  a  wrongful  attach- 
ment.^ When  such  a  bond  is  required  it  cannot  be  dispensed 
with,  as  it  is  a  prerequisite  to  jurisdiction  and  must  precede  the 
writ.^  But  it  has  been  held  that  where  the  statutory  require- 
ment is  merely  directory,  a  failure  to  give  the  bond  will  not  avoid 
the  levy.^    And  no  bond  need  be  given  where  none  is  required.* 


'Smith  V.  Mulhern,  57  Miss.  591; 
Fox  V.  Mackenzie,  1  N.  Dak.  298,  47 
N.  W.  386;  Rothermel  v.  Marr,  98 
Pa.  St.  285 ;  Cosner's  Admr.  v.  Smith, 
36  W.  Va.  788,  15  S.  E.  977. 

"^  Smith  v.  Moore,  35  Ala.  76;  De- 
lano v.  Kennedy,  S  Ark.  457;  Starr 
V.  Lyon,  5  Conn.  538;  English  v. 
Reed,  97  Ga.  477,  25  S.  E.  325 ;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Lake,  S 
Ind.  App.  450,  32  N.  E.  590;  Eads 
V.  Pitkin,  3  G.  Greene  (Iowa)  11; 
Ballinger  v.    Lantier,    15    Kans.   608; 


Kleine  v.  Nie,  88  Ky.  542,  11  Ky. 
L.  583,  11  S.  W.  590;  United  States 
V.  Murdock,  18  La.  Ann.  305,  89  Am. 
Dec.  651;  Blake  v.  Sherman,  12  Gil. 
(Minn.)  305;  Bennett  v.  Brown,  4 
N.  Y.  254,  1  Code  (N.  S.)  (N.  Y.) 
267 ;  National  Exch.  Bank  v.  Stelling, 
31  S.  Car.  360,  9  S.  E.  1028;  Briggs 
V.  Smith,  13  Tex.  269. 

'Jones  V.  Ealer,  1  Ohio  Dec.  385, 
8  West.  L.  J.  500. 

'Kenefick  v.  Caulfield,  88  W.  Va. 
122,  13  S.  E.  348. 
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Usually  the  statute  requiring  the  bond  describes  it  in  many  of 
its  particulars,  and  a  failure  to  comply  with  the  statute  is  fatal, 
unless  the  failure  amount  to  mere  irregularities/  However,  a 
substantial  compliance  may  be  sufficient,  although  the  exact 
words  of  the  statute  be  not  followed.®  In  the  absence  of  statu- 
tory requirement  no  particular  form  of  bond  need  be  followed. 
It  is  sufficient  if  it  shows  an  intention  to  become  bound  in  the 
manner  and  to  the  extent  required.' 

§  3526.  Bonds  given  in  legal  proceedings — Attachment 
bonds — Amount. — The  amount  of  the  bond  must  not  be  less 
than  that  designated  in  the  statute  requiring  it  and  leaving  the 
amount  blank  has  been  held  fatal  to  the  bond.*  But  a  bond  for  an 
amount  greater  than  that  required  is  not  objectionable."  If  the 
statute  fixes  the  amount,  the  court  has  no  authority  to  allow  the 
writ  upon  a  bond  for  a  less  sum.^"  However,  in  some  jurisdictions, 
the  amount  of  the  bond  has  been  left  to  the  discretion  of  the  court, 
or  the  clerk  of  the  court."  In  some  cases,  it  is  discretionary  with 
the  court  to  require  additional  security  upon  a  showing  that  the 
first  is  inadequate,  while  in  others,  the  court  has  no  such  author- 
ity.^^ As  a  rule,  the  bond  is  made  payable  to  the  person  whose 
property  is  sought  to  be  attached,  and  this  is  usually  the  statutory 
requirement."  However,  it  is  sometimes  required  to  be  given  to 
the  clerk  of  the  court  or  the  state  for  the  use  of  the  defendant." 
The  bond  is  sufficient  if  executed  by  proper  sureties,  unless  the 

"Edwards  v    Cooper,  28  Ark.  466;  Lehman   v.   Broussard,   45   La.   Ann. 

Hisler  v.   Carr,  34  Cal.  641;  Tiffany  346,  12  So.  504. 

V  Lord  65  N.  Y.  310;  Caldwell  v.  » Hamill  v.  Phenicie,  9  Iowa  525. 
Lamkin,  12  Tex.  Civ.  App.  29,  33  "Griffith  v.  Milwaukee  Harvester 
S    W    316.  Co.,  92  Iowa  634,  61  N.  W.  243,  54 

'W'igmore   v.   Buell,    122   Cal.    144,  Am.  St.  573;  Fleitas  v.  Cockrem,  101 

54    Pac.    600 ;    Howard    v.    Oppen-  U,  S.  301,  25  L.  ed.  954. 

heimer,    25    Md.    350 ;    Schweigel    v.  "  Bamberger  v.  Duden,  9  N.  Y.  St. 

Shakman    Co.,   78   Minn,    142,   80   N.  686;    Bowers    v.    London    Bank,    3 

W    871.  81  N.  W.  529;  Langstaff  v.  Utah  417,  4  Pac.  225. 

Miles.  5  Mont.  554,  6  Pac.  356 ;  Dris-  "  Ex   parte    Damon,    103    Ala.    477, 

coll  V.  Kelly,  4  Ohio  S.  &  C.  P.  Dec.  IS  So.  862;  Gregory  v.  Clark,  73  Ga. 

124,  5  Ohio  N.  P.  243;  Gallatin  First  542;   Gapen  v.   Stephenson,   18  Kans. 

Nat.    Bank    v.    Wallace    (Tex.    Civ.  140;    Proskev  v.   West,  8  Sm.   &  M. 

App.).  65  S.  W.  392.  (Miss.)  711   (holding  no  power  con- 

'Conklin   v.   Dutcher,    1   Code    (N.  ferred). 

S.)     (N.    Y.)    49,    5    How.    Pr.    (N.  "Hann  v.   Ruse.  35  La.   Ann.  725. 

Y  )   386  "  Schooler  v.  Alstrom,  38  La.  Ann. 
'Louisville,  N    A.   &  C.  R.   Co.  v.  907;    Hall   v.    Kintz,    13   Pa.    County 

Lake,  S  Ind.  App.  450,  32  N.  E.  590;     Ct.  24. 
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Statute  requires  the  attachment  plaintif?  himself  to  execute  it." 
It  has  been  held  that  one  beneficially  interested  with  the  plaintiff 
in  the  subject-matter  is  competent  to  give  the  bond,^*  or  it  may 
be  given  by  one  duly  authorized  by  the  plaintiff  to  bind  him  by 
signing  his  name  as  attorney-in-fact/'  Any  one  possessing  ca- 
pacity to  contract  and  not  othervi^ise  disqualified  may  become  a 
surety  on  an  attachment  bond.^^  Where  it  is  the  business  of  a 
partnership  or  corporation  to  act  as  surety,  they  may  become 
surety  on  an  attachment  bond.^' 

§  3527.  Bonds  given  in  legal  proceedings — Attachment 
bonds — Approval. — The  bond  is  generally  approved  by  the 
court  issuing  the  writ  and  in  doing  so  it  has  been  said  to 
act  as  the  agent  of  the  defendant.^"  Receiving  and  fil- 
ing the  bond  is  evidence  of  its  approval,  and  where 
the  statute  requires  indorsement  of  approval,  the  court 
may  direct  indorsement  to  be  made  nunc  pro  tunc.^^  Formal  ir- 
regularities, mistakes,  or  omissions  in  a  bond  may  be  amended, 
or  a  new  one  may  be  substituted  for  a  defective  one.^^  The  effect 
of  an  authorized  amendment  is  to  give  validity  to  the  original 
bond  from  its  inception.^^  The  giving  of  a  bond  may  be  waived 
by  the  attachment  defendant,  inasmuch  as  it  is  for  his  protection ; 
but  he  cannot  do  so  where  the  bond  is  made  a  necessary  pre- 
requisite to  jurisdiction  by  the  statute.^*    In  case  the  writ  is  is- 

'=  Jackson  v.  Stanley,  2  Ala.  326;  ^Hyde  v.  Adams,  80  Ala.  Ill; 
Mandel  v.  Peet,  18  Ark.  236;  How-  Mandel  v.  Peet,  18  Ark.  236;  West 
ard  V.  Manderf5eld,  31  Minn.  2,i7,  17  v.  Woolfolk,  21  Fla.  189;  Levi  v. 
N.  W.  946;  Langstaff  v.  Miles,  5  Darling,  28  Ind.  497 ;  Whitman  Agri- 
Mont.  554,  6  Pac.  356;  Storz  v.  culture  Assn.  v.  National  R.  &c. 
Finklestein,  48  Nebr.  27,  66  N.  W.  Industrial  Assn.,  45  Mo.  App.  90. 
1020,  30  L    R.   A    644.  ""  McKissack  v.  Witz,  120  Ala.  412, 

"=  Tully  V.  Herrin,  44  Miss.  626.  25  So.  21 ;  Irvin  v.  Howard,  37  Ga. 

"Ferst  V.  Powers,  58  S.  Car.  398,  18;   Griffith  v.   Milwaukee  Harvester 

26  S.  E.  744.  Co.,  92  Iowa  634,  61   N.  W.  243,  54 


'  Marshall  v.  Ravisies,  22  Fla.  583 


Abbott  v.  Ziegler,  9  Ind,  51;  Tessier     Mich.    105,  29   N.   W.  679;   Boisseau 


v.  Crowley,  17  Nebr.  207,  22  N.  W, 
422;  Wanamaker  v.  Bowes,  36  Md- 
42. 

'Thatcher    v.    Goff,    13    La.    360 


Am.   St.  573;  Adams  v.  Kellogg,  63 


v.   Kahn,  62  Miss.  757. 

''Bergman  v.  Sells,  39  Ark.  97; 
Branch  of  State  Bank  v.  Morris,  13 
Iowa  136;  Riley  v.  Skidmore,  S3  Hun 


Steppacher  v.  McClure,  75  Mo.  App.  (N.    Y.)    632,   24-  N.    Y.    St.    724,    6 

135;-Aldrich   v.    Columbia    Southern  N.  Y.  S.  107. 

R.  Co.,  39  Ore.  263,  64  Pac.  455.  '"Houston    v.    Belcher,    12    Sm.    & 

""Perminter    v.    McDaniel,    1    Hill  M.    (Miss.)   514;  Baxter  v.  Smith,  2 

(S.  Car.)   267,  26  Am.  Dec.  179.  Wash.  Ter.  97,  4  Pac.  35. 
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sued  on  an  affidavit  which  disclosed  no  statutory  grounds  for  the 
issue,  the  writ  is  void;  but  this  does  not  invalidate  the  bond.^° 
Also,  the  bond  is  not  rendered  invalid  by  the  omission  from  the 
body  of  the  bond  of  the  names  of  the  sureties  who  sign  it.^* 

§  3528.  Bonds  given  in  legal  proceedings — Attachment — 
Forthcoming  bonds. — The  statute  usually  provides  a  means 
whereby  the  attachment  defendant  may  secure  to  himself  posses- 
sion of  the  property  seized.  He  may  execute  what  is  termed  a 
forthcoming  or  delivery  bond,  conditioned  for  the  delivery  of 
the  property  in  response  to  the  judgment  that  may  be  obtained, 
or  for  the  payment  of  the  penalty  of  the  bond ;  or  he  may  execute 
a  bond  for  the  discharge  of  the  attachment,  binding  the  obligors 
to  the  payment  of  the  judgment  that  may  be  recovered  against 
the  defendant  in  the  action.^'  Where  the  statute  prescribes  the 
manner  and  form  of  such  a  bond  a  substantial  noncompliance 
therewith  will  invalidate  the  instrument,^^  but  a  mere  clerical  mis- 
take or  an  imperfect  recital  of  preliminary  facts  will  not  invali- 
date the  bond,  so  that  the  statute  is  substantially  complied  with.^® 
If  the  bond  is  a  voluntary  obligation  it  may  be  a  valid  common- 
law  bond,  although  defective  as  a  statutory  bond.^"    The  bond 

==  McLean  v.  Wright,  137  Ala.  644,  v.  Harvey,  50  Miss.  489;  Williams  v. 

35  So.  45,  97  Am.  St.  €J .  Coleman,  49   Mo.   325 ;   Cortelyou  v. 

'"McLean  v.  Wright,  137  Ala.  644,  Maben,  40  Nebr.  512,  59  N.  W.  94; 

35  So.  45,  97  Am.  St.  67.  Lightle    v.    Berning,    15    Nev.    389; 

'"  See    the    following    cases  under  Gray  v.   Sharp,  62   N.  J.  L.   102,  40 

various    statutes :    Troy    v.    Rogers,  Atl.   771 ;    Wagner  v.   Romero,   3   N. 

116  Ala.  255,  22  So.  486,  67  Am.  St.  Mex.   (Gild)   167,  3  Pac.  50;  Christal 

110;   Ferguson  v.  Glidewell,  48  Ark.  v.  Kelly,  88  N.  Y.  285;  Jayne's  Exrx. 

195,  2  S.  W.  711;  Mullaly  v.  Town-  v.   Piatt,  47  Ohio   St.  262,  24  N.  E. 

send,  129  Cal.  18,  61  Pac.  950,  62  Pac.  262,     21     Am.     St.    810;     Drake    v. 

119;    Stevenson  v.   Palmer,    14   Colo.  Sworts,  24  Ore.  198,  33  Pac.  563 ;  Wil- 

565,  24  Pac.  5,  20  Am.  St.  295 ;  Craig  son    v.    Donnelly,    19   R.    L    113,    31 

V.  Herring,  80  Ga.  709,  6  S.  E.  283;  Atl.    966;    Sullivan    v.    Williams,    43 

Hill  V.  Harding,  9Z  111.  11,  revd.  107  S.   Car.   489,   21    S.   E.  642;   Kildare 

U.  S.  631,  27  L.  ed.  493,  2   Sup.  Ct.  Lumber  Co.  v.  Atlanta  Bank,  91  Tex. 

404;    Smith    v.    Scott,    86    Ind.    346;  95,  41  S.  W.  64. 

State   V.    McGlothlin,    61    Iowa   312,  '^Cobb  v.  Thompson,  87  Ala.  381, 

16  N.  W.  137;  McKinney  v.  Purcell,  6    So.    373;    Lowenstein    v.    McCad- 

28  Kans.  446;   Thompson  v.   Arnett,  den,  54  Ark.  13,  14  S.  W.  1095. 

23  Ky.  L.   1082,  64  S.  W.  735;   Mc-  '^  Ripley  v.  Gear,  58  Iowa  460,   12 

Closkey  V.  Wingfield,  32  La.  Ann.  38 ;  N.   W.   480;    Hewes   v.    Cooper,    115 

Foss  V.  Norris,  70  Maine  117;  McAl-  Mass.  42;  Hoshaw  v.  Gullett,  S3  Mo. 

lister    V.    Eichengreen,    34    Md.    54;  208. 

Russia  Cement   Co.  v.  Le  Page   Co.,  '°  Palmer    v.    Vance,    13    Cal.    553 ; 

174  Mass.  349,   55   N.  E.  70;   Goebel  Gardner  v.  Donnelly,  86  Cal.  367,  24 

V.   Stevenson,  35  Mich.   172;   Phillips  Pac.  1072;  Dunn  v.  Crocker,  22  Ind. 
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may  be  given  by  the  defendant,  his  attorney,  or  agent,  or  even 
by  a  stranger  in  possession  of  the  property;  but  this  is  usually 
governed  by  the  provisions  of  the  statute."  The  question  as  to 
the  proper  obHgee  in  the  bond  to  discharge  the  attachment,  or  to 
have  the  property  forthcoming  is  also  determined  by  the  pro- 
visions of  the  statute,  and  the  bond  must  conform  to  the  statute 
in  this  regard.^^ 

§  3529.  Bonds  given  in  legal  proceedings — Executions — 
Forthcoming  bond. — Much  that  has  been  said  in  the  preced- 
ing section  with  reference  to  forthcoming  bonds  in  attachment 
proceedings  will  apply  to  forthcoming  bonds  in  executions.  The 
officer  levying  the  execution  is  frequently  required  to  take  from 
the  defendant  and  others  as  his  sureties,  or  from  third  persons,  a 
bond  conditioned  for  the  delivery  of  the  property  to  the  officer  on 
demand,  or  for  the  payment  to  him  of  a  specified  amount  of 
money.  Upon  the  execution  and  delivery  of  a  sufficient  bond,  the 
officer  entrusts  the  property  to  the  obligor's  custody.  Such  bonds 
are  purely  statutory,  and  in  their  execution  the  provisions  of  the 
statute  must  be  substantially  followed.  Although  a  bond  may  not 
be  good  as  a  statutory  bond,  yet,  if  it  is  voluntarily  given,  it  may 
be  good  as  a  common-law  bond.^^  It  has  been  held  that  any 
person  who  claims  the  property  levied  on  and  gives  a  forth- 
coming bond  is  entitled  to  possession  of  the  property,^* 
and  such  possession,  during  the  pendency  of  the  action  to 
try  the  right  to  the  property,  is  the  possession  of  the  law, 
the  only  responsibility  of  the  claimant  being  that  the  property 
be  forthcoming  at  the  end  of  the  litigation,  as  conditioned  in  the 
bond.^°  Also  one  of  several  defendants  in  an  execution  may  re- 
tain possession  of  the  property  by  giving  a  forthcoming  bond, 
although  his  codefendants  do  not  join  him  in  executing  the 

324;    Garretson   v.    Reeder,   23   lova  ''Sugg  v.  Burgess,  2  Stew.   (Ala.) 

21;  Central  Mills  Co.  v.  Stewart,  133  509;    Turner    v.    Armstrong,    9    111. 

Mass.  461.  App.  24;  Waterman  v.  Frank,  21  Mo. 

°^  Cummins  v.  Gray,  4  Stew.  &  P.  108;  Johnson  v.  Meriwether,  3  Call. 

(Ala.)    397;    Rhodes    v.    Smith,    66  (Va.)   523. 

Ala    174  ''United  Glass  Co.  v.  Chamlee,  135 

'''Johnson  v.  Weatherwax,  9  Kans.  Ga.  152,  68  S.  E.  796. 

75-    Forrest   v.   O'Donnell,   42   Mich.  '=Hartselle  v.    Bibb,    167  Ala.  669, 

556,  4  N.  W.  259.  52  So.  642. 
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bond/*^  So,  also,  an  administrator  or  executor  may  execute  a 
forthcoming  bond/'  Again,  it  has  been  held  that  a  forthcoming 
bond  executed  and  delivered  in  blank  as  to  any  material  part 
thereof  is  void,''^  and  that  authority  to  fill  up  such  blanks  after 
delivery  can  be  given  in  writing  only,  though  some  cases  hold  to 
the  contrary.^"  Only  those  whose  rights  are  prejudiced  by  irregu- 
larities and  defects  in  bonds  can  avail  themselves  of  such  defects 
and  irregularities  as  a  ground  for  avoiding  the  bond/" 

§  3530.    Bonds  given  in  legal  proceedings — Appeal  bonds. 

— An  appeal  bond  is  a  formal  obligation  required  by  law,  exe- 
cuted and  delivered  by  the  appellant,  and  conditioned  that  he  will 
prosecute  the  appeal  with  effect  or  answer  to  the  liability  created 
by  the  bond.  Unless  otherwise  provided  by  statute,  the  obliga- 
tion should  run  in  favor  of  the  party  whose  interest  is  adverse 
to  that  of  the  appellant."  By  statute,  in  most  states,  the  filing  of 
a  bond  is  often  made  a  necessary  step  in  perfecting  an  appeal.^^ 
However,  in  some  states  there  is  no  such  requirement.  As  a  gen- 
eral rule,  no  bond  is  required  in  a  proceeding  for  a  writ  of  error, 
but  several  states  require  a  bond  in  such  case  where  the  petitioner 
is  a  nonresident.*^  The  statute  exempts  certain  parties  from  the 
necessity  of  giving  appeal  bonds,  but  they  must  establish  affirma- 
tively that  they  are  entitled  to  claim  their  right  to  this  exemp- 
tion.** Among  those  usually  exempted  from  giving  an  appeal 
bond  are  trustees,  assignees,  guardians,  administrators,  executors, 
municipal  corporations,  states  and  poor  persons.*^  The  bond 
must  be  given  by  the  appellant,  but  where  there  are 
several    appellants,    all    joining    in    the    appeal,    it    has    been 

='  Sheppard  v.  Melloy,   12  Ala.  561.  Nashville  v.  Weiser,  54  111.  245 ;  Knox 

Contra,   see   Skinner   v.   Robinson,   3  v.  Duplantier,  20  La.  Ann.  328;  Price 

Hardin    (Ky.)    4.  v.  Halsed,  3  Mo.  461;   Greenwade  v. 

=' Thompson  v.  Ross,  26  Miss.  198.  Smith,    57    Tex.    195;    Seattle    Trust 

^'Williams    v.    Crutcher,    5    How.  Co.  v.  Pitner,  17  Wash.  365,  40  Pac. 

(Miss.)    71,  35   Am.  Dec.   422.  505. 

™Gibbs  V.  Frost,  4  Ala.  720  (hold-  '"See   statutes   of  various   states, 

ing    authority    may    be    granted    by  "  Edgar  Gold  &c.  Min.  Co.  v.  Tay- 

parol)  ;    Dickson    v.    Hamer,    Freem.  lor,  10  Colo.  110,  14  Pac.  113;  Roberts 

Ch.    (Miss.)   284.  V.  Fahs.  32  111.  474. 

"  Bowden    v.    Taylor,    81    Ga.    199,  "  Guest  v.  Phillips,  34  Tex.  176. 
6  S.   E.  277;   Scanlan  v.  O'Brien,  21  "See  various  statutes  on  the  sub- 
Minn.   434.  ject. 

"Cooper   V.    Maclin,   25    Ala.   298; 
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held  that  the  bond  is  sufficient  if  signed  by  one  on 
behalf  of  all.'"'  In  the  absence  of  a  statute  to  the  con- 
trary, the  bond  should  run  in  favor  of  the  party  or  parties  whose 
interest  is  adverse  to  the  appellant  or  appellants.*^  Where  the 
statute  requires  a  surety  or  sureties,  it  must  be  strictly  complied 
with.*^  The  competency  of  sureties  is  usually  defined  by  statute, 
and  is  sometimes  determined  by  the  court's  rules,  but  the  ques- 
tion of  the  sufficiency  of  the  sureties  on  the  bond  is  one  that  the 
trial  court  must  determine." 

§  3531.  Bonds  given  in  legal  proceedings — Appeal  bonds 
— Amount. — The  amount  of  the  penalty  to  be  named  in  an 
appeal  bond  varies  in  the  several  states,  and  in  different  pro- 
ceedings, and  is  often  fixed  by  the  trial  court,  but  the 
naming  of  a  sum  in  excess  of  that  fixed  by  the  statute  or  the 
court  does  not  invalidate  the  bond.""  The  conditions  of  the  bond 
must  conform  to  the  statute  or  the  order  of  the  court  f^  however, 
if  the  conditions  substantially  comply  with  the  requirements,  and 
contain  no  defects  prejudicial  to  the  appellee's  interests,  it  will  be 
sufficient."^  Mere  grammatical  or  clerical  errors  in  either  form 
or  contents  will  not  be  a  fatal  defect."^  It  would  seem  that  the 
omission  of  the  name  of  the  obligor  from  the  body  of  the  instru- 

"Hinkle  v.  Holmes,  85  Ind.  40S;  296,  47  N.  E.  513;  French  v.  Snell, 

Hudson     V.     Gray,     58     Miss.     589;  il    Maine    100;    Nolan    v.    Montana 

Scruggs  V.  Memphis  &c.  R.  Co.,  131  Cent.  R.  Co.,  24  Mont.  327,  61   Pac. 

U.  S.  cciv  appendix,  26  L.  ed.  741.  880;   Perkins  v.   Bates,  61   Tex.   190, 

"Nashville  v.  Weiser,  54  111.  245;  °' Richards   v.   Griffin,   5   Ala.    195 

Rice  V.  Levy,  20  La.  Ann.  348;  Green-  Carmichael  v.  HoUoway,  9  Ind.  519 

wade  V.  Smith,  57  Tex.  195;  Seattle  Whitehead   v.    Thorp,  22    Iowa   425 

Trust  Co.  V.  Pitner,  17  Wash.  365,  49  Bickham  v.  Hutchinson,  50  La.  Ann. 

Pac.  505.  765,  23   So.  902;   American   Brewing 

"  Harris  v.   Regester,  70  Md.   109,  Co.  v.  Talbot,  125  Mo.  388,  28  S.  W. 

16    Atl.    386;    Riley   v.    Mitchell,    38  585;  Ramsey  v.  Burns,  24  Mont.  234, 

Minn.  9,  35  N.  W.  472.  61   Pac.   129.    In   Pacific   Pav.   Co.  v. 

"Black  V.  Black,  53  Fed.  985;  Mid-  Verso,  11  Cal.  App.  383,  105  Pac.  136, 

land  R.  Co.  v.  Wilcox,  111  Ind.  561,  it  was  held  that  a  bond  completely 

12  N.  E.  513;  DeGruy  v.  Aiken,  43  identifying  judgment  appealed   from 

La.  Ann.  798,  9  So.  747.  was  not  void  because  erroneously  re- 

™Zoller  V.  McDonald,  23  Cal.  136;  citing  that  appeal  was  taken  to  the 

Janes  v.  Langham,  29  Tex.  413.  Supreme  Court  instead  of  the  Court 

"  Carter  v.  Butte  Creek  Gold  Min.  of  Appeals. 

&c.   Co.,   131    Cal.  350,  63   Pac.   667;  °' Satterwhite  v.  State,  28  Ala.  65; 

Seymore    v.    Howard,    IS    Ga.    110;  Walker  v.   Williams,   88   N.   Car.   7; 

Terre  Haute  &c.  R.  Co.  v.  Peoria  &c.  Lewis  v.   Sproles   (Tex.  Civ.   App.), 

R.  Co.,  61  111.  App.  405 ;  affd.  167  111.  28  S.  W.  94. 
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ment  is  not  objectionable;"  however,  if  no  obligee  is  named  the 
bond  is  defective/^  But  it  is  not  essential  that  the  sureties  be 
named  in  the  body  of  the  bond.'®  The  bond  should  identify  the 
particular  appeal  sought  to  be  perfected,  and  it  may  be  void  where 
it  fails  in  this  particular."  The  bond  should  also  contain  a  re- 
cital of  the  names  of  all  the  parties  to  the  judgment,"^*  especially 
all  the  judgment  defendants.^"  Some  states  require  the  appel- 
lant as  well  as  his  sureties  to  sign  the  bond,  while  in  other  states, 
the  appellant  need  not  sign;  and  when  it  is  properly  signed  by 
the  sureties,  it  is  considered  as  having  been  properly  executed.*" 
Statutes  usually  provide  that  where  an  appeal  bond  is  defective 
in  form  or  deficient  in  its  recitals,  it  may  be  amended  or  a  new 
bond  substituted  in  its  place,  but  when  such  defects  are  radical, 
either  in  form  or  substance,  it  has  been  held  that  it  is  absolutely 
void  and  cannot  be  amended  or  corrected,  nor  a  new  one  given 
in  its  place.^^ 

§  3532.  Bonds  given  in  legal  proceedings — Bail  bonds  in 
civil  actions. — In  some  jurisdictions,  the  statute  requires  the 
defendant  in  certain  civil  actions  to  give  what  is  known  as  a  bail 
bond  to  insure  his  appearance  at  the  return  of  the  writ  or  sum- 
mons. In  general,  the  bond  should  conform  to  the  statutory  re- 
quirements, but  it  has  been  held  that  where  it  is  not  sufficient  as 
a  statutory  bond  it  may  in  some  cases  be  considered  operative  as 
an  agreement  between  the  parties.''^    Most  statutes  provide  that 

"*  Guez  V.  Dupuis,  152  Mass.  454,  25  ™  Sacramento   v.    Dunlap,    14    Cal. 

N.  E.  740;  Chamblee  V.  Baker,  95  N.  421;    Cody    v.    Filley,    4    Colo.    342; 

Car.  98.  Supreme  Council  &c.  Legion  v.  Boyle, 

==  Johnston  v.  Letson,  3  Ariz.  344,  15  Ind.  App.  342,  44  N.  E.  56;  Walker 

29  Pac.  893 ;  Michael  v.  Babin,  19  La.  v.  Williams,  88  N.  Car.  7. 

Ann.    197;    Job   v.    Harlan,    13   Ohio  °'In  re  Heydenfeldt,   119  Cal.  346, 

St.    485.     Contra,    Clerk's     Office    v.  51   Pac.   543;   Benson  v.   Shines,   107 

Huffsteller,  67  N.  Car.  449.  Ga.  406,  33  S.  E.  439 ;  Fay  v.  Seator, 

»"  Dora  V.  Covey,  13  Cal.  502 ;  Bald-  88   111.   App.   419;    St.   Louis   K.   &c. 

ridge  V.  Penland,  68  Tex.  441,  4  S.  R.  Co.  v.  Morse,  50  Kans.  99,  31  Pac. 

W.  565.  676 ;  Hill  v.  Cassidy,  24  Mont.  108,  60 

"Pacific  Pav.  Co.  v.  Verso,  11  Cal.  Pac.   811;    Coburn   v.   Brown,    10   S. 

App.  383,  105  Pac.  136;  Deal  v.  Ter-  Dak.  552,  74  N.  W.  1026;  Long  v. 

ritory,    13    Ariz.    152,    108    Pac.    476.  Smith,  39  Tex.  160. 

'"State  V.   Crawford,   32  La.   Ann.  "^Bell  v.   Pierce,   146  Mass.  58,   15 

526;  Morris  v.  Edwards,  1  White  &  N.  E.  119;  Toles  v.  Adee,  84  N.  Y. 

W.   Civ.   App.  Cas.    (Tex.),   §  525.  222. 

"'Dumas   v.   Hunter,   28   Ala.   688; 
Pitman  v.  Myrick,  16  Fla.  401. 
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such  bonds  should  run  to  the  sheriff,"^  but  if  made  to  the  plaintiff 
and  not  to  the  officer  as  provided  by  statute,  yet  if  it  be  approved 
and  accepted  by  the  obhgee,  it  may  be  valid  as  a  common-law 
bond/*  The  failure  to  state  any  exact  amount  in  which  the  obli- 
gors are  held  does  not  render  the  bond  invalid/^  nor  will  the  fact 
that  a  greater  sum  is  stated  than  the  amount  sworn  to  in  the  writ 
invalidate  the  bond.^"  If  certain  conditions  are  required  by  the 
statute  to  be  inserted  in  the  bond,  the  requirement  should  be  sub- 
stantially complied  with,  but  if  the  conditions  stated  in  the  bond 
do  not  vary  materially  from  the  statutory  requirement  the  bond 
will  be  valid."  But  if  certain  prescribed  conditions  are  omitted 
entirely,  the  bond  will  be  void.**  Where  the  statute  provides  that 
the  defendant  appear  according  to  the  writ,  it  is  not  necessary 
that  the  bond  specifically  designate  the  time  and  place  of  appear- 
ance.°°  But  a  day  designated  in  the  bond  different  from  that 
prescribed  by  law  for  holding  court  will  be  fatal. ^^  In  some 
cases,  defective  bail  bonds  may,  by  leave  of  court,  be  amended 
or  changed,  or  a  new  bond  in  proper  form  be  substituted  for  a 
defective  one,  provided  no  rights  are  thereby  prejudiced.''^  Where 
the  statute  prescribes  the  form  of  the  instrument  or  the  manner 
of  its  execution,  the  statute  should  be  substantially  followed,  but 
in  the  absence  of  such  statute  the  formal  requisites  of  contracts 
generally  must  be  followed.'^  Where  a  surety  signs  a  bail  bond 
to  secure  the  release  of  the  defendant  from  custody,  and  obligates 
himself  to  pay  any  judgment  that  may  be  rendered  against  the 
defendant,  he  is  entitled  to  all  the  rights  and  is  subject  to  all  the 

""Hunter     v.      Gilham,     Beecher's  343;   Cook  v.  Freudenthal,  80  N.  Y. 

Breese  (111.)  82;  Handley's  Adtnrs.  v.  202. 

Ewings,   4   Bibb    (Ky.)    SOS;   Conant  ^ Payne  v.  Britton,  6  Rand.   (Va.) 

V.  Sheldon,  4  Gray  (Mass.)  300.  101. 

'*Bell  V.   Pierce,   146   Mass.  58,   15  ™  Allen    v.    White,    Minor    (Ala.) 

N.  E.  119.  289. 

"'Haberstro    v.    Bedford,    43    Hun  "Wright   v.   Blunt,   74   Maine   92; 

(N.  Y.)    201,  S   N.  Y.   St.  399,  afifd.  Walker  v.  Kennison,  34  N.  H.  257; 

118  N.  Y.  187,  23  N.  E.  459.  Hosie  v.  Gray,  1i  Pa.  St.  502  (where 

"^  Alien  V.  Hunt,  23  N.  J.  L.  376.  new  bond  was   given  by  permission 

"The  following  cases  are  illustra-  of  court.) 

tive  of  a  substantial  compliance,  Scott  "  Doe  v.  Harter,  2  Ind.  252 ;  Bean 

V.    Russell,    36    Ga.    494;    Abbott    v.  v.  Parker,  17  Mass.  591.  In  Clink  v. 

Daniel,  3  Mete.    (Ky.)   339;  Figuiere  Russell,  58  Mich.  242,  25  N.  W.  175,  it 

V.  His  Creditors,  11  La.  Ann.  557.  was   held   that   a   bail   bond   is   void 

"'Alexander  v.  Bates,  iZ  Ga.   125;  where  acknowledged  before  a  notary 

Perry  v.  Dobbins,  2  Bailey  (S.  Car.)  who   has   no   power   to   take   an   ac- 
knowledgment. 
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liabilities  of  a  surety  in  other  cases."  In  all  cases,  sureties  must 
be  competent  to  contract  before  they  can  become  sureties  on  bail 
bonds.'*  The  statute  fixing  the  number  of  sureties  on  a  bail  bond 
are  usually  directory,  and  a  bond  executed  by  a  smaller  number 
is  valid.''^  In  some  jurisdictions,  a  nonresident  is  held  incompe- 
tent as  a  surety  on  a  bail  bond."  Also  a  sheriff  is  held  not  com- 
petent as  bail,"  but  a  sheriff  becoming  bail  is  estopped  to  deny 
his  competency.'^ 

§  3533.  Bonds  given  in  legal  proceedings — Bail  bonds  in 
criminal  actions. — A  bail  bond  in  a  criminal  action  has  been 
defined  as,  "an  undertaking  entered  into  by  the  defendant  and 
his  sureties  for  the  appearance  of  the  principal  therein,  before 
some  court  or  magistrate,  to  answer  a  criminal  accusation. "'°  The 
form  of  the  instrument  is  usually  provided  for  by  the  statute,  and 
where  such  provision  has  been  made  the  statutory  form  should  be 
substantially  followed.^"  Thus  it  is  held  that  a  failure  to  desig- 
nate who  is  principal  and  who  are  sureties,  when  such  designa- 
tion is  required,  will  invalidate  the  bond.*^  Also  the  bond  must 
specifically  designate  the  court  before  which  appearance  is  re- 
quired,*^ and  the  offense  with  which  the  defendant  is  charged, 
but  the  instrument  need  not  set  forth  the  offense  with  the  same 
particularity  as  required  in  an  indictment.**  So  also  the  bond 
should  not  vary  in  any  material  sense  from  an  order  authorizing 
the  taking  thereof.**  The  nature  of  the  offense  or  the  jurisdic- 
tion of  the  court  often  determines  the  question  as  to  whom  the 

"  Culliford   V.   Walser,   158    N.    Y.  "  Meriam  v.  Armstrong,  22  Vt.  26. 

65,   52   N.   E.   648,   70  Am.    St.  437;  '"Clark's    Crim.    Laws    of    Texas, 

Teles  V.  Adee,  84  N.  Y.  222.  art.  1105. 

"  Yale  V.  Wheelock,  109  Mass.  502.  ™  Dover    v.     State,    45    Ala.    244; 

"Holbrook   v.    Klenert,    113    Mass.  United  States  v.  Sauer,  73  Fed.  671. 

268;  Arrenton  v.  Jordan,  UN.  Car.  ^  Smith    v.    State,    35    Tex.    Crim. 

98;    Johnson    v.    Williams,    2    Tenn.  9,  29  S.  W.   158.    But  bond  may  be 

(2  Overt.)   178.  good  although  name  of  surety  does 

'"  Conningham  v.  Lacey,   1   Cranch  not  appear  in  body.    Murry  v.   Peo- 

C.    C.    (U.    S.)    101,   Fed.    Cas.    No.  pie,  49  Colo.  109,  111  Pac.  711,  Ann. 

3116;    People    v.    New    York    Com-  Cas.   1912A.  693. 

mon   Pleas,    19  Wend.    (N.   Y.)    132.  ==  Thomas    v.    State    (Tex.     Crim. 

Contra,  see  Glezen  v.  Rood,  2  Mete.  App.),  127  S.  W.   1030. 

CMass.)  490;  Dickison  v.  Coward,  3  "'State  v.  O'Keefe,  32  Nev.  331,  108 

Rich.   L.    (S.   Car.)   49.  Pac.    2,    38   L.    R.    A.    (N.    S.)    309 

"Bailey  v.  Warden,  20  Johns.   (N.  and  note. 

Y.)    129.  "State   v.   Williams,   37  La.    Ann. 
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bond  should  run  to  f  but  where  the  statute  specifically  designates 
the  officer  to  whom  it  should  be  made  the  provision  should  be 
complied  with/"  The  amount  designated  in  the  statute  for  which 
a  bond  should  be  given  in  a  particular  offense  should  correspond 
with  the  statutory  sum,  and  the  statement  of  a  greater  or  less 
amount  will  render  the  bond  void."  Also  where  the  court's  order 
designates  the  amount  of  the  bond  the  order  must  be  complied 
with  in  this  particular  or  it  will  be  void.**  In  determining  the 
amount  of  the  bond  the  court  should  consider  the  character  of  the 
offense  charged  and  the  penalty  which  may  be  imposed.*^  The 
law  generally  requires  the  condition  that  the  principal  in  the 
bond  will  appear  to  answer  the  charge  against  him  and  abide  the 
order  and  judgment  of  the  court  thereon  f  but  it  has  been  held 
that  superfluous  conditions  are  to  be  treated  as  mere  surplusage.'^ 
While  the  bond  should  designate  a  place  or  court  where  the  de- 
fendant is  to  appear/^  yet  it  has  been  held  not  essential  to  its 
validity  that  the  day  of  the  month  or  the  year  be  correctly  stated 
in  the  instrument,  provided  the  proper  time  is  sufficiently  fixed 
by  other  terms.®^  If  it  is  apparent  on  the  face  of  the  bond  or 
by  indorsement  thereon,  that  the  officer  or  magistrate  taking  the 
same  had  no  authority  or  jurisdiction  to  act  in  the  matter,  the 
bond  will  be  void.** 

I 

§  3534.  Bonds  given  in  legal  proceedings — Injunction 
bonds. — By  statute  in  most  of  the  states  a  bond  is  required 
of  the  plaintiff  in  injunction  proceedings  to  indemnify  the  de- 
fendant against  whom  the  injunction  is  sought  for  any  .loss  or 
damage  occasioned  should  there  be  no  grounds  for  such  action, 
and  this  is  made  a  condition  precedent  to  the  granting  of  the  in- 

200;  Dillingham  v.  United  States,  2  ^Ex  parte  Rainey,  59  Wash.  529, 

Wash   C.  C.  (U.  S.)  422,  Fed.  Cas.  110  Pac.  7. 

No.  3913.  "State  v.  Stout,  11  N.  J.  L.  124. 

*°  Bentley  v.  Lyman,  21  Conn.  81 ;  "  Glasgow  v.  State,  41  Kans.  333,  21 

State  Treasurer  v.  Rice,  11  Vt.  339.  Pac.  253;  State  v.  Crowley,  60  Maine 

™  Warren    v.    State,   21    Tex.   510;  103. 

Chittenden      County     Treasurer     v.  "^Sherman  v.   State,   4  Kans.   570; 

Mitchell,  23  Vt,   131  Coleman  v.  State,  10  Md.  168. 

"Dow  V,   Prescott,   12   Mass.  419;  ''Mooney   v.    People,    81    111.    134; 

State  V.   McCown,  24  W.   Va.  625.  Hunter  v.   State,  21   Ind.  351;   State 

''Roberts  v.  State,  34  Kans.  151,  8  v.  Lay,   128  Mo.  609,  29  S.  W.  999. 

Pac.   246;    Neblett  v.    State,   6   Tex.  °*  Commonwealth     v.     Collins,     II 

App.  316.  Gray  (Mass.)  465. 

46— Contracts,  Vol.  4 
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junction.  It  is  now  well  settled  that  a  court  of  equity  has  power 
to  require  such  bond  independently  of  any  statutory  provision 
on  the  subject.  Wherever  the  statute  makes  such  provision  it 
is  held  to  be  mandatory,  and  the  court  cannot  dispense  with  the 
filing  of  the  bond  as  preliminary  to  the  injunction."^  As  a  gen- 
eral rule  the  plaintiff  himself  need  not  execute  the  bond,  and 
the  statutory  requirement  will  be  satisfied  if  the  party  obtaining 
the  injunction  gives  or  furnishes  the  bond  executed  by  competent 
parties.""  Such  bond,  being  a  prerequisite  to  the  granting  of  an 
injunction,  must  be  executed  before  the  execution  of  the  writ," 
and  the  injunction  is  not  effective  until  the  statutory  bond  is 
given. °^  Also  if  a  bond  given  is  shown  to  be  insufficient,  a  new 
one  may  be  required  as  a  condition  precedent  to  continuing  the 
injunction.""  The  statutes  usually  require  the  bond  to  be  made 
payable  to  the  party  against  whom  the  injunction  is  sought,  but 
a  substantial  compliance  with  this  provision  is  all  that  is  re- 
quired.^ Where  the  conditions  of  the  bond  are  prescribed  by 
statute  the  bond  must  conform  at  least  substantially  with  the 
statutory  requirements."  Where  the  statute  makes  no  provision 
with  reference  to  conditions  the  court  should  exercise  its  discre- 
tion in  fixing  the  terms  of  the  bond.^  Also  the  amount  of  the 
bond  is  generally  left  to  the  discretion  of  the  court  granting  the 
order,  but  it  must  not  be  unreasonable  or  oppressive,  and  the  fact 
that  it  is  for  a  larger  sum  than  that  required  by  the  order  is  im- 
material where  the  damages  recovered  are  smaller  than  the 
amount  named  in  the  bond.*  According  to  the  weight  of  author- 
ity it  is  immaterial  that  the  name  of  the  surety  should  appear  in 

"'Harless  v.  Consumers'  Gas  Trust  ™  Bennett   v.    Richards,    (Ky.),    83 

Co.,  14  Ind.  App.  545,  43  N.  E.  456;  S.  W.  154. 

State    V.    Kearny    County,    42    Kans.  ^  Scott    v.    Fowler,    7    Ark.    299 ; 

739,  22  Pac.  735;   Russell  v.   Farley,  Thompson  v.  Hall,  67  Ga.  627;   Cay 

105  U.  S.  433,  26  L.  ed.  1060;  Swope  v.    Galliott,   4   Strob.    (S.    Car.)    282. 

V.  Seattle,  35  Wash.  69,  76  Pac.  517.  '  Stirlen  v.   Neustadt,   50   111.   App. 

»"  Pence   v.    Durbin,    1    Idaho   550;  378;    Pillow   v.    Thompson,   20   Tex. 

State  V.   Eggleston,  34  Kans.  714,   10  206;    Bein    v.    Heath,    12    How.    (U. 

Pac.   3;    Teasdale   v.   Jones,   40   Mo.  S.)   168,   13  L.  ed.  939. 

App.  243.  MValker  v.  Pritchard,  135  111.  103, 

"Adams   v.    Olive,    57   Ala.   249.  25  N.  E.  573,  11  L.  R,  A.  577;  Rus- 

"' Bennett  v.  Richards,  (Ky.),  83  S.  sell  v.   Farley,   105  U.   S.  433,  26  L. 

W.    154;    State   v.   Bearing,    180   ^lo.  ed.  1060. 

53.  79  S.  W.  454 ;  Swope  v.  Seattle,  35  '  Swope  v.  Seattle,  35  Wash.  69,  76 

Wash.  69,  76  Pac.  517.  Pac.  517. 
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the  body  of  the  instrument.^  An  injunction  bond  becomes  a  per- 
fect obligation  when  filed,  approved,  and  delivered  to  the  party 
entitled  to  the  benefit  thereof,  and  its  mere  delivery  to  the  clerk 
does  not  import  its  acceptance  and  approval  by  the  court."  Where 
it  appears  that  the  security  given,  on  obtaining  an  injunction  is 
insufficient,  the  court  may,  in  its  discretion,  permit  additional 
security  to  be  given.^  An  injunction  bond  may  be  signed  by 
sureties  in  blank  and  the  blanks  be  subsequently  filled,  the  lia- 
bility of  the  sureties  attaching  from  the  date  of  their  signa- 
tures.* 

§  3535.  Bonds  given  in  legal  proceedings — Administration 
bonds, — By  statute  in  all  the  states,  administrators  are  re- 
quired to  give  bonds,  and  in  some  states  the  same  absolute  re- 
quirement is  imposed  upon  executors,  but  in  still  another  class 
of  states  executors  are  not  required  to  give  bond  v^rith  sureties 
when  it  is  dispensed  with  by  the  will,"  but  it  has  been  held  that  al- 
though the  will  directs  that  no  sureties  shall  be  required  the  ex- 
ecutor is  not  relieved  from  the  necessity  of  giving  a  personal 
bond.^"  As  a  general  rule  when  a  public  officer  is  ex  officio  pub- 
lic administrator,  he  is  liable  on  his  official  bond  for 
breach  of  duty  in  the  settlement  of  the  estate. ^^  The 
forms  pf  the  bond  and  the  conditions  are  usually  pre- 
scribed by  statute,  and  it  is  generally  essential  to  the  validity 
of  the  bond  that  the  instrument  contains  all  such  conditions.^'' 
But  a  bond  is  not  invalid  because  of  mere  clerical  errors  or 
omissions,^^  or  because  it  contains  recitals  not  required  by  the 

"Griffin  V.  Wallace,  66  Ind.  410.  37    Pac.    714,    40    Pac.    229;    Ham- 

°  Burgess  v.   Lloyd,  7  Md.   178.  mond  v.  Wood,  IS  R.  I.  566,  10  Atl. 

'Woolfolk    V.    Woolfolk,    22    La.  623;       Williams    v.    Pointer,    3    Lea 

Ann.  206.  (Tenn.)    366;    Fairfax   v.     Fairfax's 

^Eyssallenne  v.  Citizens'     Bank,  3  Exr.,    7    Grat.    (Va.)    36;    Evans   v. 

La.  Ann.  663.  Foster,  80  'Wis.  509,  50  N.  W.  410, 

'Jurisdictions  where  bonds  are  re-  14  L.  R.  A.  117. 

quired  unless  dispensed  with  by  will.  "Hammond  v.  Wood,  IS  R.  I.  566, 

Leatherwood  v.  Sullivan,  81  Ala.  458;  10  Atl.  623. 

In    re   White's    Estate,   53    Gal.    19;  "^  Payne  v.  Thompson,  48  Ala.  S35 ; 

Willson    V.    Whitefield,    38   Ga.    269 ;  Cocke  v.  Finley,  29  Miss.  127. 

In   re   Holderbaum,   82   Iowa   69,  47  ^=Frye  v.   Crockett,  11  Maine  157. 

N.  W.  898;   Bronaugh  v.   Bronaugh,  "White  v.  Spillers,  85  Ga.  555,  11 

7    J.    J.    Marsh.     (Ky.)    621;    Aber-  S.    E.    616;    Foley   v.    Hamilton,    89 

crombie  v.  Sheldon,  8  Allen   (Mass.)  Iowa   686,   57   N.   W.   439;   State   v. 

532;    Clark   v.    Niles,   42    Miss.   460;  Price,  IS  Mo.  375. 
Bellinger  v.  Thompson,  26  Ore.  320, 
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statute."  However,  in  some  states  the  rule  is  that  the  statutory 
form  must  be  strictly  followed  to  be  a  good  statutory  bond, 
though  it  may  be  good  as  a  common-law  bond.^°  The  usual  con- 
ditions of  the  general  bond  of  an  administrator  or  executor  are 
that  he  will  return  an  inventory,  render  an  account,  and  admin-! 
ister  the  estate  according  to  law,  and  it  has  been  held  that  a 
court  has  no  authority  to  vary  the  conditions  prescribed  by  the 
statute.^"  Executors  and  administrators'  bonds  are  made  payable 
to  the  state  or  people,  or  tO'  some  official,  usually  the  probate 
judge,  but  a  bond  is  not  void  if  made  payable  to  the  wrong  per- 
son.^' As  a  rule,  the  amount  of  penalty  in  the  bond  is  fixed  at 
not  less  than  double  the  value  of  the  estate  to  be 
administered,  though  in  some  states  a  different  rule  ob- 
tains.^^  It  has  been  held  that  the  amount  of  the  pen- 
alty will  be  fixed  with  reference  to  the  actual  value  of 
the  estate  and  not  the  estimated  or  appraised  value.^°  And  if  the 
bond  has  been  taken  for  an  excessive  amount,  it  may  be  re- 
duced to  the  amount  required  by  the  statute.^"  In  some  cases  the 
bond  may  be  taken  in  a  nominal  amount,  as  where  the  admin- 
istration is  for  the  purpose  of  executing  formal  papers.^^  Ordi- 
narily the  statute  fixes  the  number  of  sureties  on  an  administra- 
tion bond  and  defines  their  cjualifications.  Most  states  require 
two  or  more  sureties,  and  it  has  been  held  that  where  the  bond 
is  executed  with  only  one  surety,  when  several  are  required  by 
statute,  the  bond  is  void."  It  has  become  the  custom  in  modern 
times  to  accept  guaranty  companies  as  surety  on  administration 
bonds.  But  whether  natural  persons  or  guaranty  companies  sign 
the  bond,  it  has  been  held  that  it  will  not  be  a  valid  bond,  nor  bind 
the  sureties,  unless  signed  by  the  principal  himself,  as  the  liability 

"Woods     V.    State,    10    Mo.    698;  608,  12  N.  Y.  S.  64,  19  Civ.  Proc.  R. 

Probate  Judge  v.  Claggett,  36  N.  H.  (N.  Y.)  435;  Sarle  v.  Probate  Ct.,  7 

381    72  Am.  Dec.  314.  R.  I.  270;  Williams  v.  Verne,  68  Tex. 

"Security   Co.   v.    Pratt,  65   Conn.  414,   4    S.    W.   548. 

161,  32  Atl.  396;  Cleaves  v.  Dockray,  '°  Calhoun    v.     McKnight,    36    La. 

67  Maine  118.  Ann.  414. 

"  Goods    of    Goldsborougb,    1    Sw.  ""  Sarle  v.  Probate  Ct.,  7  R.  I.  270. 

&  Tr.  295,  5  Jur.   (N.  S.)   417,  7  W.  =' Goods  of  Stacpoole,  2  Sw.  &  Tr. 

R.  375.  316,  S  L.  T.   (N.  S.)   140. 

"Johnson  v.  Fuquay,  1  Dana  (Ky.)  ^^Tappan  v.  Tappan,  24  N.  H.  400; 

514.  Bradley    v.    Commonwealth,    31    Pa. 

"Bankhead    v.    Hubbard,    14   Ark.  St.    522.    Contra,   Steele  v.   Tutwiler, 

298;     In  re  Prout,  58  Hun   (N.  Y.)  68  Ala.   107. 
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of  the  sureties  is  conditional  to  that  of  the  principal.^^  However, 
it  is  not  necessary  to  the  vahdity  of  the  instrument  that  the  names 
of  the  sureties  signing  appear  in  the  body  of  the  bond.^* 

§  3536,  Bonds  given  in  legal  proceedings — ^Joint  adminis- 
tration bonds. — It  frequently  happens  that  two  or  more  per- 
sons qualify  to  administer  upon  the  same  estate,  and  where  this 
situation  arises,  it  becomes  important  to  know  what  their  re- 
spective duties  and  Habilities  are  toward  the  estate  and  toward 
each  other.  Whether  a  bond  given  by  coexecutors  or  coadmin- 
istrators has  the  effect  to  make  each  liable  for  the  acts  of  the 
other,  generally  depends  upon  the  intention  of  the  parties  dis- 
■  closed  by  the  instrument  itself.^^  The  great  weight  of  authority 
is  to  the  effect  that  executors  and  administrators  who  enter 
into  a  joint  bond  with  sureties  conditioned  for  the  faithful 
performance  of  their  duties  are  liable  for  the  acts  and 
defaults  of  each  other  falling  within  its  conditions.^" 
But  if  the  terms  of  the  bond  show  that  they  did  not  in- 
tend to  become  bound  for  the  acts  and  defaults  of  each  other 
they  will  not  be  so  bound.  However,  by  the  giving  of  a  joint  or 
joint  and  several  bond,  coexecutors  and  coadministrators  stand 
as  sureties  for  each  other  to  the  legatees,  distributees,  and  cred- 
itors.^' So,  the  sureties  on  a  joint  administration  bond  are  liable 
for  the  acts  of  one  or  both  of  the  administrators,^*  and  each  ad- 
ministrator is  a  cosurety  with  them  for  the  other.^°  A  formal 
delivery  and  acceptance  of  an  administration  bond  is  not  neces- 
sary in  all  cases,  but  it  is  generally  required  to  be  attested  or  ap- 

''Weir  V.  Mead,  101   Cal.   125,  35  587;   Newton  v.  Newton,  53   N.   H. 

Pac.   567,  40   Am.   St.  46;   Wood  v.  537;   Eckert   v.   Myers,   45   Ohio   St. 

Washburn,   2    Pick.    (Mass.)    24.  525,  15  N.  E.  862;  Davis  v.  Thorn,  6 

'^Grimmet   v.   Henderson's   Admr.,  Tex.  482.     See  also.  State  v.  Wyant, 

66  Ala.  521;   State  v.  Anderson,  16  67  Ind.  25. 
Lea   (Tenn.)   321.  "Lancaster  v.   Lewis,  93   Ga.   727, 

"^  Little  V.   Knox,   15  Ala.  576,  SO  21  S.  E.  155 ;  Moore  v.  State,  49  Ind. 

Am.  Dec.  145.  558;  In  re  Wilson's  Appeal,  115  Pa. 

"' Stephens  v.  Taylor,  62  Ala.  269;  95,  9  Atl.  473. 
Marsh  v.  People,  15  111.  284;  Insley        ^'Keowne  v.  Love,  65  Tex.   152. 
V.  Shire,  54  Kans.  793,  39  Pac.  713,        '"Collins  v.  Carlisle's  Heirs,  7  B. 

45  Am.  St.  308;  Albro  v.  Robbinson,  Mon.   (Ky.)   13. 
93  Ky.  195,  14  Ky.  L.  124,  19  S.  W. 
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proved  by  the  court  or  officer  who  takes  it.^*  Being  an  official 
document  it  should  be  filed  in  the  proper  office.^'' 

§  3537.  Bonds  given  in  legal  proceedings — Guardians' 
bonds. — Before  letters  of  guardianship  are  issued,  or  the  ap- 
pointment confirmed,  a  guardian  is  required  to  give  a  bond  with 
sufficient  sureties,  and  conditional  for  the  faithful  discharge  of 
his  duties  as  such  guardian.  This  bond  is  usually  made  to  cover 
all  the  ward's  personal  property,  and  the  rents  and  profits  of  his 
real  estate  during  the  existence  of  the  guardianship,  except  funds 
derived  from  the  sale  of  real  estate,  which  are  covered  by  a  spe- 
cial bond  required  upon  making  such  a  sale.^^  A  guardian's 
bond  is  valid  if  it  substantially  complies  with  the  statute.^^  But' 
where  a  bond  is  given  which  the  court  had  no  authority  to  re- 
quire or  accept  as  a  statutory  bond,  such  bond  will  be  void  as  a 
statutory  bond,  and  if  given  without  any  consideration,  it  can- 
not be  enforced  as  a  common-law  bond.^*  Though  a  guardian's 
bond  be  not  in  the  form  prescribed  by  statute,  it  may  nevertheless 
be  held  effective  as  a  common-law  bond  to  the  extent  of  its 
terms.^^  It  makes  no  difference  as  to  the  validity  of  the  bond  or 
the  sureties  thereon,  that  the  names  of  the  obligors,  although 
signed  to  such  bond,  do  not  appear  in  the  body  thereof.^^  At  any 
time  when  the  bond  or  bonds  already  given  are  deemed  insuf- 
ficient, the  court  may  require  the  guardian  to  give  an  additional 
bond,  but  in  such  case  the  former  bond  continues  to  be 
security    for   the    entire   management   of   the   estate."'   If   the 

""Morris    v.    Chicago,    R.    I.    &    P.  Commonwealth  v.  Pray,   125  Pa.   St. 

R.   Co.,  65  Iowa  727,  23  N.  W.   143,  542,  17  Atl.  450;  Findley  v.  Findley, 

54  Am.   Rep.  39.  42  W.  Va.  372,  26  S.  E.  433. 

,     ^Miller  V.   Gee,  4  Ala.  359.  "^ United    States    Fidelity   &   Guar- 

^  Funds    covered    by    the    general  anty   Co.   v.   Davis,  2   Ga.  App.   525, 

bond,     Davenport    v.     Olmstead,    43  58   S.   E.   177. 

Conn.  67;  Hudson  v.  Green,  88  Ga.  "Cunningham  v.   Jacobs,   120  Ind. 

722 ;  Hunt  V.  State,  53  Ind.  321 ;  State  306,    22    N.    E.    335;    State   v.    Mc- 

V.    Williams,    77    Mo.    463.      General  Laughlin,  77  Ind.  335. 

bond  not  liable  for  proceeds  of  sale  "Britton  v.   State,   115  Ind.  55,  17 

of  real  estate.    Yost  v.  State,  80  Ind.  N.  E.  254;  Probate  Court  v.  Strong, 

350 ;  Bunce  v.  Bunce,  65  Iowa  106,  21  27  Vt.  202,  65  Am.   Dec.  190. 

N.  W.  205;   Taylor  v.   Taylor,  6  B.  "Potter    v.     State,    23    Ind.    550; 

Mon.    (Ky.)    559;   Williams  v.   i\Ior-  Smith  v.  Crooker,  5  Mass.  538;  Pe- 

ton,  38  Maine  47,  61   Am.  Dec.  229;  quawkett  v.  Mathes,  7  N.  H.  230. 

State  V.  Harbridge,  43  Mo.  App.  16;  "State   v.    Mitchell,    132   Ind.   461, 

Henderson    v.    Coover,    4   Nev.   429;  32  N.   E.  86;   Jones  v.   Hays,  38  N. 

Smith  v.  Gummere,  39  N.  J.  Ea-  27;  Car.  502,  44  Am.  Dec.  78;  Collins  v. 
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new  bond  is  a  substitution  for  the  old,  instead  of  an  additional 
security,  the  sureties  on  the  old  bond  will  continue  to  be  liable 
for  defaults  committed  prior  to  the  substitution.^^  A  joint  bond 
executed  by  several  guardians  for  the  same  ward  does  not  render 
the  guardians  sureties  for  each  other,  but  each  is  liable  only 
for  his  own  default.^"  However,  sureties  on  such  joint  bonds 
are  liable  for  the  defalcations  of  all  the  guardians.*" 


Knight,  3  Tenn.  Ch.  183.  See  also, 
Stevens  v.  Tucker,  87  Ind.  109 ;  Com- 
missioners V.  Cox,  36  Pa.  St.  442. 
And  while  guardians'  bonds  are  usual- 
ly prospective  and  not  retractive 
(Howe  V.  White,  162  Ind.  74,  69  N. 
E.  684;  State  v.  Shackelford,  56 
Miss.  648),  yet  sureties  on  an  addi- 
'tional  or  cumulative  bond  may  be 
liable  for  past  as  well  as  future  de- 
faults of  the  guardian.  Remington 
v.  Hopson,  137  Ga.  95,  72  S.  E. 
918;  Ammons  v.  People,  11  111.  6; 
Douglass   V.    Kessler,    57    Iowa   63, 


10  N.  W.  313;  Abohere  v.  Rowe,  112 
Ky.  545,  66  S.  W.  394,  56  L.  R.  A. 
936,  99  Am.  St.  302. 

=«  State  V.  Page,  63  Ind.  209 
Dudrow  V.  King  (Miss.)  57  So.  980, 
39  L.  R.  A.  (N.  S.)  961;  Eichel 
berger  v.  Gross,  42  Ohio  St.  549 
State  V.  Paul's  Exr.,  21  Mo.  51. 

^"'Hurlburt  v.  State,  71  Ind.  154 
Hocker  v.  Woods'  Exr.,  33  Pa.  St 
466. 

"Hocker  v.  Woods'  Exr.,  33  Pa 
St.  466. 


CHAPTER  XCII. 

PRIVATE  INDEMNITY  BONDS. 

§  3540.  Private   indemnity  bonds — In    §  3548.  Private     indemnity     bonds  — 
general.  Contractor s'    bonds  — 

3541.  Private     indemnity     bonds —  Against  liens. 

Agents'  bonds.  3549.  Private     indemnity     bonds — 

3542.  Private     indemnity     bonds —  Contractor s'    bonds  — 

Contractors'  bonds.  Against  liens — Extent  of  lia- 

3543.  Private     indemnity     bonds —  bility. 

Contractors'  bonds  for  city       3550.  Private     indemnity     bonds — 
and  other  work.  Liquor  dealers'  bonds. 

3544.  Private     indemnity     bonds —       3551.  Private     indemnity     bonds — 

Contractors'  bonds  for  coun-  Employes'  bonds. 

ty  and  municipal  work.  3552.  Private      indemnity      bonds — 

3545.  Private      indemnity     bonds —  Employes'    bonds — Duty    of 

Contractors'    bonds  —  Third  employer. 

parties.  3553.  Private     indemnity     bonds — 

3546.  Private      indemnity     bonds —  Auctioneers'  bonds. 

Extent  of  contractor s'       3554.  Private      indemnity     bonds — 
bonds.  Abstracters'   bonds. 

3547.  Private      indemnity      bonds —        3555.  Private      indemnity      bonds — 

Contractors'    bonds  —  Right  Bank  officers'  bond, 

of  surety. 

§  3540.  Private  indemnity  bonds — In  general. — Under  the 
general  head  of  indemnity  bonds  may  be  grouped  sev- 
eral kinds  of  bonds  by  reason  of  their  common  char- 
acteristics. A  few  observations  relative  to  the  contract 
of  indemnity  may  not  be  out  of  place  here.  An  indemnity  bond 
is  an  independent  contract  to  save  another  from  loss  upon  some 
obligation  which  he  has  already  incurred,  or  is  about  to  incur 
to  a  third  person.^  Where  the  nature  of  the  obligation  is  to  save 
the  indemnitee  harmless  by  reason  of  some  particular  thing,  it 
will  be  deemed  a  contract  of  indemnity.^  Such  a  bond  in  form 
resembles  a  contract  of  suretyship,  but  it  has  all  the  essential 
features  of  an  insurance  contract,  and  is  usually  subject  to  the 
rules  of  construction  applicable  to  an  insurance  contract.'  Ac- 
cording  to    the    weight    of    authority    an    indemnity    contract 

'Western  Surety  Co.  v.  Kelley  (S.  Co.,    112   Minn.  288,   128   N.   W.   12; 

Dak.),   131  N.  W.  808.  United    American    Fire    Ins.    Co.    v. 

'  Rosenflatt    v.    Weinman,    225   Pa.  American  Bonding  Co.,  146  Wis.  573, 

200,  74  Atl.  54.  131  N.  W.  994. 

°  Hormel     v.     American     Bonding 
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is  an  original  and  not  a  collateral  undertaking,  and  therefore 
not  within  the  provisions  of  the  statute  of  frauds  requiring  it  to 
be  in  writing.  It  is  a  promise  by  one  person  to  another  to  pay 
his  debt,  or,  in  other  words,  to  save  him  from  the  performance 
of  an  obligation  which  might  result  in  a  debt.*  But  in  some  states 
it  is  held  that  a  mere  promise  to  indemnify  is  within  the  statute." 
But  we  are  now  considering  the  subject  of  bonds,  and  inasmuch 
as  it  is  essential  to  the  validity  of  a  bond  that  the  instrument 
should  be  in  writing  it  follows  that  an  indemnity  bond  should 
also  be  in  writing  in  order  to  be  valid  as  such.^  It  is  held  by  some 
courts  that  an  undertaking  to  indemnify  against  default  or  mis- 
carriage of  another  is  within  the  statute  of  frauds  and  must  be  in 
writing  but  need  not  be  under  seal.^  There  is  a  great  diversity  of 
opinion  as  to  whether  contracts  of  indemnity  are  within  the  clause 
of  the  statute  of  frauds  requiring  a  writing.  It  would  seem  that 
if  the  contract  is  an  original  and  independent  one,  in  which 
there  is  no  debt  or  default  toward  the  promisee,  to  which  there 
are  no  collateral  contracts,  and  in  which  there  is  no  remedy 
against  the  third  party,  such  a  contract  is  clearly  not  within  the 
statute.^  But  where  there, is  an  implied  liability  on  the  part  of  a 
third  person  to  reimburse  the  indemnitee,  or  remunerate  him  for 
the  damages  or  loss  suffered  on  his,  such  third  person's,  account, 
the  promise  of  the  indemnitor  may  be  deemed  an  undertaking 
collateral  to  the  implied  Hability  of  such  third  person,  and  so  falls 
within  the  statute."  A  contract  of  indemnity  must  be  supported 
by  a  consideration,  and  where  it  is  entered  into  subsequently  to 

*Lerch  v.   Gallup,  67   Cal.   S9S,  8  85  Va.  64,  6  S.  E.  619,  17  Am.  St. 

Pac.  322;  Resseter  v.  Waterman,  151  56. 

111.  169,  il  N.  E.  875;  Horn  v.  Bray,  "Boyd  v.  Boyd,  2  Nott  &  McC.  (S. 

51  Ind.  555,   19  Am.  Rep.  742;  Aid-  Car.)    125;   West  v.   Eau   Claire,  89 

rich  V.   Ames,   9   Gray    (Mass.)    lb;  Wis.  31,  61  N.  W.  313. 

Boyer  v.  Soules,  105  Mich.  31,  62  N.  'Dunlap  v.  Willett,  153  N.  Car.  317, 

W.    1000;    Harrison    v.    Sawtel,    10  69  S.  E.  222. 

Johns.   (N.  Y.)  242,  6  Am.  Dec.  337.  °  Anderson  v.  Spence,  72  Ind.  315, 

"May   V.    Williams,   61    Miss.    125,  37  Am.   Rep.   162;   Beaman's  Admrs. 

48  Am.  Rep.  80;  Gansey  v.  Orr,  173  v.  Russell,  20  Vt.  205,  49  Am.  Dec. 

Mo,  532,  n  S.  W.  477;  Hartley  v.  775.     See  also,  vol.   II,  §§  482,  483 

Sandford,   66   N.   J.   L.   627,   SO   Atl.  and  vol.  V,  ch.  cxvi. 

454,    55    L.    R.    A.    206;    Nugent    v.  'May   v,    Williams,    61    Miss.    125, 

Wolfe,  111  Pa.  St,  471,  4  Atl.  15,  56  48  Am.  Rep.  80;  Bissig  v.  Britton,  59 

Am.   Rep.  291;   Wolverton  v.  Davis,  Mo.   204,   21   Am.   Rep.   379;   Easter 

V.  White,  12  Ohio  St.  219. 
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the  incurring  of  the  principal  obhgation  it  must  be  supported  by 
an  independent  consideration,  as  the  principal  obligation  is  not  a 
consideration  for  the  subsequent  indemnity.^" 

§  3541.     Private    indemnity    bonds — Agents'    bonds. — A 

bond  covering  the  contract  of  agency  rests  upon  the  general  rules 
of  construction  heretofore  discussed.  In  applying  those  rules  to 
the  character  of  the  agency,  the  duties  imposed  are  necessary  to 
be  observed.^^  The  nature  and  extent  of  the  duties  required  under 
the  bond  depend  upon  the  character  of  the  agency,  the  relations 
of  the  parties,  the  responsibilities  imposed  by  law  and  under  the 
contract,  having  in  view  the  intention  of  the  parties  in  execut- 
ing the  bond."  It  is  the  duty  of  an  agent  of  limited  authority  to 
adhere  faithfully  to  the  instructions  of  his  principal;  and  if  he 
exceeds,  violates,  or  neglects  them,  and  loss  results  to  his  prin- 
cipal as  a  natural  and  ordinary  consequence,  it  is  his  duty  to 
make  such  loss  good.^^  And  a  bond  given  by  such  agent  for 
faithful  performance  of  duties  is  a  contract  of  indemnity  as  to 
a  loss  arising  from  his  failure  to  obey  instructions  under  his 
contract.^*  It  may  be  stated  as  a  general  rule  that  where  an 
agent  is  permitted  or  required  to  perform  other  duties  in  addi- 
tion to  those  in  respect  to  which  his  bond  was  given  it  will  not 
operate  to  discharge  a  surety  on  his  bond  if  the  additional  duties 
are  not  such  as  to  prevent  or  hinder  the  faithful  performance  by 
the  agent  of  those  duties  for  which  the  bond  was  given."  How- 
ever, it  has  been  held  that  the  sureties  of  a  bookkeeper  and  col- 
lector were  released  by  the  increase  of  his  duties  which  re- 
quired him  to  act  as  a  cashier,  so  that  he  had  charge  of  all 
the    cash,    though    the    default    was    accomplished    by    false 

"Wright  V.   Hawes    (Ky.),   121    S.        "Saint  v.  Wheeler  &  W.  Mfg.  Co., 

W.  611.  95  Ala.  362, 10  So.  539, 26  Am.  St.  210 ; 

"^Chicago,    B.    &.    O.    R.    Co.    v.  Third  Nat.  Bank  v.  Owen,  101   Mo. 

Bartlett,   120  111.   603,   11   N.   E.  867.  558,    14    S.    W.    632;    Hibernia    Sav. 

^Chicago,  B.  &  O.  R.  Co.  v.  Bart-  Bank  v.  McGinnis,  9  Mo.  App.  578; 

lett,   120   111..  603,   11   N.   E.  867.  New   York  v.   Kelly,   98   N.   Y.   467, 

"  Phoenix  Ins.  Co.  v.  Frissell,  142  50  Am.  Rep.  699 ;  Harrisburg  Savings 

Mass.  513,  8  N.  E.  348;  Whitney  v.  &  Loan   Assn.   v.   United   States  Fi- 

Merchants'     Union     Exp,     Co.,     104  delity  &  Guaranty  Co.,   197   Pa.  177, 

Mass.  152,  6  Am.  Rep.  207.  46   Atl.   910;    Shackamaxon   Bank  v. 

"Northern   Assur.   Co.  v.   Borgelt,  Yard,    150    Pa.   351,   24  Atl.   635,   30 

67  Nebr.  282,  93  N.  W.  226.  Am.  St.  807. 
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entries  as  bookkeeper."  But  it  has  also  been  held  that 
the  surety-  will  not  be  relieved  because  the  bookkeeper  was  ap- 
pointed cashier  temporarily,  in  which  capacity  the  default  was 
committed,  and  which  he  concealed  by  false  entries  as  a  book- 
keeper.^^ Also  a  change  in  the  duties  of  an  agent,  as  distinguished 
from  a  mere  increase  of  responsibility  under  the  same  duties,  or 
an  addition  of  other  duties,  will,  as  a  rule,  discharge  his  sureties, 
and  it  has  been  so  held  under  the  following  circumstances;  re- 
moval of  an  agent  from  the  state  where  he  was  employed  when 
the  bond  was  given,  to  another  state,  under  a  new  contract;^** 
where  the  duties  of  the  agent  and'  the  place  of  his  employment 
were  changed  without  the  knowledge  or  consent  of  the  surety;^" 
change  of  a  sales  agent  to  that  of  a  conditional  purchasing 
agent  ;^°  change  from  bookkeeper  to  discount  clerk,  where  large 
sums  of  money  were  handled  daily  ;^^  and  change  by  appointing 
agent  to  entirely  different  position  from  that  held  in  respect  to 
which  the  bond  was  given,  and  greatly  increasing  his  responsi- 
bilities.^^ But  merely  increasing  the  duties  of  an  agent,  without 
changing  their  nature,  will  not  release  the  sureties.^' 

§  3542.    Private  indemnity  bonds — Contractors'  bonds. — 

When  required  to  do  so  by  the  terms  of  his  contract 
a  building  contractor  must  execute  a  bond  to  secure  the  due 
performance  of  his  work.^*  Also  where  the  work  is  of  a  public 
nature  and  there  is  a  statute  requiring  a  bond  to  be  given  the 
contractor  must  execute  a  bond  in  conformity  with  the  statute  be- 

" Kellogg   V.    Scott,   58    N.   J.   Eq.  ^Wallace   v.    Exchange  Bank,    126 

344,  44  Atl.   190,   affd.  62  N.  J.  Eq.  Ind.  265,  26  N.  E.  17S;   Strawbridge 

811,   48  Atl.    1117.  V.  Baltimore  &  O.  R.  Co.,  14  Md.  360, 

"  American    District    Tel.     Co.    v.  74   Am.   Dec.   541 ;   Kellogg   v.    Far- 

Lennig,  139  Pa.  594,  21  Atl.   162.  quhar,  55  Hun  (N.  Y.)  604,  28  N.  Y. 

"Singer    Mfg.    Co.   v.    Armstrong,  St.  914,  8  N.  Y.  S.  208,  5  Silvernail 

7  Kans    App   314,  54  Pac.  571.  373,  affd.  130  N.  Y.  681,  29  N.  E.  1035 ; 

"  Singer  Mfg.  Co.  v.  Hibbs,  21  Mo.  Monroe   County  v.   Clark,  92   N.  Y. 

App    574  391 ;  Collier  v.  Southern  Exp.  Co.,  32 

^Gass  V.  Stinson,  2  Sumn.  (U.  S.)  Grat.  (Va.)  718. 

453,  Fed.  Cas.  No.  5260.  ""Flynn   v.    Dougherty    (Cal.),   26 

=^  First    Nat     Bank    v.    Gerke,    68  Pac.  831,  revd.  91  Cal.  669,  27  Pac. 

Md.  449,  13  Atl.  358,  6  Am.  St.  453.  1080,   14  L.   R.   A.   230;    Howard   v. 

But  see  Rollstone  Nat.  Bank  v.  Carle-  Maine   Industrial    School,    78    Maine 

ton    136  Mass.  226.  230,  3  Atl.  657;    Smith  v.   Molleson, 

"'  Iliff   V     Western    Southern    Life  148  N.  Y.  241,  42  N.  E.  669. 
Ins.  Co.,  5  Ohio  C.  Dis.  429,  11  Ohio 
C.   C.  426. 
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fore  commencing  work  under  the  contract.^"  However,  if  a  pri- 
vate employer  accept  a  written  guaranty  in  lieu  of  a  bond  and 
fails  to  demand  anything  in  addition  the  execution  of  the  bond  is 
not  necessary."  As  a  rule  sureties  on  builders'  bonds  are  bound 
only  in  the  manner  and  to  the  extent  provided  in  the  obligation.^' 
Generally  a  surety  will  be  released  from  the  bond  of  a  building 
contractor  by  making  payments  not  authorized  by  the  contract. 
He  has  a  right  to  stand  upon  the  agreement,  with  reference  to 
which  he  entered  into  his  contract  of  suretyship,  and  to  exact 
strict  compliance  with  its  stipulations.^^  But  unless  he  is  preju- 
diced thereby,  a  surety  will  not  be  released  by  premature  payments 
made  to  the  contractor.^"  Generally,  however,  where  pay- 
ments have  been  made  in  excess  of  the  amount,  or  in  advance 
of  the  time  provided  for  in  the  contract,  the  surety  on  the  con- 
tractor's bond  is  released  to  that  extent;^"  and  the  payment  of  a 
substantial  amount  before  due  under  the  contract  releases  the 
surety,  unless  the  payment  was  made  at  the  request  or  with  the 
consent  of  the  surety.^^  Where  the  contract  makes  no  provision 
as  to  time  of  payment,  payment  before  completion  of  work  will 
not  release  the  surety.'^ 

§  3543.    Private  indemnity  bonds — Contractors'  bonds  for 
city  and  other  work. — Again,  a  city  may  provide  in  a  contract 

for  public  work  that  parties  furnishing  labor  or  materials  to  the 
contractor  shall  be  paid  and  that  the  contractor  shall  not  be  en- 
titled to  receive  the  whole  contract  price  for  his  work  until  he  pro- 
duces receipts  from  laborers  and  materialmen.^^  In  some  jurisdic- 

"-^  United    States    v,    Burgdorf,    13  United  States,   164  U.   S.  227,  41  L. 

App.    Cas.    (D,    C.)    506,     See   gen-  ed.  412,   17  Sup.   Ct.   142,  32  Ct.  CI. 

erally    as    to    contractors'  bonds  for  614. 

public  work,   1   Elliott  Roads  &  Sts.  '°St.  John's   College  v.   Aetna  In- 

(3d  ed.),  §  646.  demnity  Co.,  120  N.  Y.  S.  496. 

'•Joske  V.   Pleasants,   15  Tex.  Civ.  '"Picard  v.    Shantz,   70   Miss.   381, 

App.  433,  39  S.  W.  586.  12  So.  544;  Gray  v.  School  District, 

^^  Finney    v.    Condon,    86    111.    78;  35  Nebr.  438,  S3  N.  W.  377 ;  Cochran 

Gray    v.    Norfolk    School    Dist,,    35  v.   Baker,  34  Ore.   555,  52   Pac.   520, 

Nebr.  438,  53  N.  W.  377.  56  Pac.  641. 

^Manatee    County    State    Bank   v.  '^  Hellman    v.    Farrelly,    132    App. 

Weatherly,  144  Ala,  655,  39  So.  988;  Div.  (N.  Y.)   151,  116  N.  Y.  S.  809; 

Glenn  County  v.  Jones,  146  Cal.  518,  Kunz  v.  Boll,  140  Wis.  69,  121  N.  W. 

80  Pac.  695;   Backus  v.   Archer,   109  601, 

Mich,  666,  67  N,  W,  913;   Simonson  ='Litchgi  v,  Gottlieb,  134  Mo,  App. 

V,    Thori,   36   Minn,   439,    31    N,   W.  237,  113  S.  W.  1134. 

861;    Prairie    States    Nat.    Bank    v.  °°  Denver   v.   Hindry,   40    Colo.   42, 
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tions  it  is  held  that  a  municipality  has  implied  power  to  require 
such  a  provision  for  the  benefit  of  laborers  and  materialmen.'" 
But  the  contract  between  materialmen  and  laborers  on  the  one 
hand  and  the  contractor  on  the  other  is  independent  of  the  con- 
tract between  the  city  and  the  contractor.  It  follows,  therefore, 
that  the  contract  between  the  city  and  the  contractor  may  be  in- 
valid and  yet  have  no  effect  upon  the  contract  between  the  mate- 
rialmen or  laborers  and  the  contractor.'^  So,  in  such  case  the  con- 
tractor could  not  assert  the  plea  of  ultra  vires  against  the  city  to 
escape  liability  on  the  contract,  and  by  parity  of  reasoning,  the 
sureties  are  in  no  position  to  raise  the  same  defense  as  against 
a  materialman.'*  But  it  has  been  held  that  payment  in  full  and 
acceptance  of  a  plant  by  a  city  under  a  contract  for  its 
construction  will  release  sureties  on  the  bond  of  the  con- 
tractor from  liability  under  a  condition  that  materials  and 
labor  should  be  paid  for,  where  the  contract  provided  that,  be- 
fore payment  was  made,  the  contractor  should  present  receipts 
in  full  for  all  material  furnished  and  labor  performed.'"  So  it 
would  seem  that  a  third  person  for  whose  benefit  a  contract  has 
been  made  cannot  maintain  an  action  upon  it  if,  before  he  ac- 
cepts the  same,  the  parties  thereto  have  rescinded,  annulled,  or 
canceled  it,^"  or  where  the  bond  and  guaranty  were  discharged 
by  the  obligee  before  such  third  person  whom  it  was  intended  to 
secure  had  acquired  rights  thereunder.*^     It  is  also  held  that  a 

90   Pac.    1028,   11   L.   R.  A.    (N.   S.)  =*  Fergus     Falls     v.     Fergus     Falls 

1028n;  Baker  v.  Brvan,  64  Iowa  561,  Hotel  Co.,  80  Minn.  165,  83  N.  W.  54, 

21  N.  W.  83 ;  Philadelphia  v.  Stewart,  50   L.   R.   A.    170,   81   Am.    St.   249 ; 

195   Pa.   309,   45   Atl.   1056;    State  v.  St.  Louis  v,  Davidson,  102  Mo.   149, 

Liebes,   19  Wash.  589,  54  Pac.  26.  14  S.  W.  825,  22  Am.  St.  764. 

^Hipwell  V.   National   Surety   Co.,  ^"Electric  Appliance  Co.  v.  United 

130  Iowa  656,  105  N.  W.  318;  Ameri-  States    &c.    Guaranty   Co.,    110   Wis. 

can  Radiator  Co.  v.  American  Bond-  434,  85  N.  W.  648,  53  L.  R.  A.  609. 

ing  &  T.   Co.,  72  Nebr.   100,   100  N.  "International  Trust  Co.  v.  Keefe 

W.  138;  Philadelphia  v.  Nichols,  214  Mfg.    &    Investment    Co.,    40    Colo. 

Pa.    265,    63   Atl.    886.      See    also,    1  440,  91  Pac.  915,  18  L.  R.  A.  (N.  S.) 

Elliott  Roads  &  Sts.   (3d  ed),  §  646.  455n;  Gilbert  v.  Sanderson,  56  Iowa 

"^  Kansas    City    &c.    Brick    Co.    v.  349,  9  N.  W.  293,  41  Am.  Rep.   103. 

National   Surety   Co.,   157   Fed.   620;  "Davis  v.  Calloway,  30  Ind.  112,  95 

National    Surety    Co.    v.    Wyandotte  Am.  Dec.  671;  Jones  v.  Higgins,  80 

Coal  &  Lime   Co.,  !(>  Kans.  914,  92  Ky.  409,  4  Ky.  L.    (abstract)   346,  4 

Pac     1111-    Bell    v.    Kirkland,    102  Ky.    L.    390;    Jefferson    v.    Asch,    53 

Minn   213  'll3  N    W.  271,  13  L.  R.  Minn.  446,  55  N.  W.  604,  25  L.  R.  A. 

A.  (N.  S.)  793n,  120  Am.  St.  621.  257,    39    Am.    St.    618;     Simson   v. 

^          '  Brown,  68  N.  Y.  355. 
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bond  given  by  a  building  contractor  to  the  owner,  by  which  he 
undertakes  to  indemnify  the  owner  for  damages  arising  for  ac- 
cidents to  persons  employed  in  the  construction  of  the  work, 
does  not  cover  damages  arising  from  the  negligence  of  the 
owner  unless  it  is  so  expressed  in  unequivocal  terms.*" 

It  becomes  important  to  know  what  are  the  rights  of  sureties  on 
the  bond  of  a  contractor  who  performs  the  contract  after  the  work 
has  been  abandoned  by  the  contractor.  The  doctrine  is  well  settled 
that  in  such  event  the  sureties  stand  in  the  position  of  the  owner 
of  the  property  to  which  the  contract  relates,  to  the  extent  at  least 
that  they  are  entitled  to  a  sufficient  amount  of  the  money  to  be 
paid  on  the  contract  to  save  themselves  from  loss  on  their  con- 
tract of  suretyship,  and  the  contractor  cannot  make  a  valid  con- 
tract, by  assignment  or  otherwise,  the  effect  of  which  would  be 
to  deprive  the  sureties  of  their  right,  upon  completing  a  contract 
abandoned  by  the  contractor,  to  the  moneys  unpaid  to  the  con- 
tractor at  the  time  of  his  abandonment  of  it  so  far  as  necessary 
to  reimburse  them  for  any  losses.*^  This  doctrine  has  been  de- 
nied, however,  as  to  unpaid  moneys  earned  by  a  contractor  prior 
to  his  abandonment  of  the  contract. ''■'  Where  the  sureties,  upon 
abandonment  of  the  contract  by  the  contractor,  complete  the 
contract,  it  has  been  held  that  they  are  entitled  to  moneys  remain- 
ing unpaid  under  the  contract  as  against  laborers  and  material- 
men for  labor  and  material  furnished  such  defaulting  contractor, 
unless  such  laborers  and  materialmen  were  entitled  to  a  lien  on 
the  property.""^  And  the  doctrine  is  well  established  that  the  sure- 
ties on  the  bond  of  a  contractor  have  a  right  to  hold  all  the  money 
which  has  been  earned  after  they  have  undertaken  the  work 

"^  Perry  v.  Payne,  217   Pa.  252,  66  State  Bank  v.  United  States,  164  U. 

Atl.  553,  11  L.  R.  A.  (N.  S.)  1173n;  S.   227,  41   L.   ed.  412,   17   Sup.   Ct. 

Morton  v.  Union  Traction  Co.,  20  Pa.  142,  32  Ct.  CI.  614. 

Super.  Ct.  325;   St.  Louis,  S.  W.  R.  "Dowling    v.     Seattle,    22    Wash. 

Co.  V.  Arnold,  32  Tex.  Civ.  App.  272,  592,   61    Pac.    709. 

74  S.  W.  819.  **  Tattle    v.     Independent     School- 

"Reid  V.   Pauly,    121    Fed.   652,   58  Dist.,   62   Iowa  422,    17   N.   W.   603; 

C.  C.  A.  152;  First  Nat.  Bank  v.  City  St.   Louis  v.   O'Neil  Lumber   Co.,   42 

Trust,  Safe  Deposit  &  Surety  Co.,  114  Mo.    App.   586;    St.    Peter's   Catholic 

Fed.  529,  52  C.  C.  A.  313 ;  First  Nat.  Church  v.  Vannote,  66  N.  J.  Eq.  78, 

Bank  v.  School  Dist.  No.  1,  11  Nebr.  56  Atl.   1037;   Port  Clinton  v.  Cleve- 

570,  110  N.  W.  349;  Gastonia  v.  Mc-  land  Stone  Co.,  6  Ohio  C  Dis.  218, 

Entee-Peterson  Engineering  Co.,  131  10  Ohio  C.  C.  1. 
N.    Car,   359,   42   S.   E.   857;    Prairie 
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which  the  contractor  has  abandoned  as  against  the  assignee  of 
such  contractor/" 

§  3544.  Private  indemnity  bonds — Contractors'  bonds  for 
county  and  municipal  work. — By  the  modern  method  of  con- 
structing roads  the  county  lets  the  work  out  by  public  con- 
tract. It  is  still  the  county  performing  the  work  in  a  purely 
governmental  character  for  the  benefit  of  the  public,  and 
there  is  no  liability  on  the  county,  in  the  absence  of  a  stat- 
ute imposing  such  liability,  for  failure  or  neglect  of  the  con- 
tractor to  faithfully  discharge  his  duty.  So  it  has  been  held 
that  a  bond  executed  to  the  county  by  the  contractor  does  not 
impose  a  liability  for  injury  to  a  traveler  on  the  highway  through 
negligence  of  the  contractor  in  allowing  the  road  to  get  in  bad 
repair.*^  But  the  liability  of  a  municipality  for  failure  to  keep  its 
streets  and  highways  in  repair  may  be  very  different  from  the  law 
applicable  to  counties.*^  It  has  been  held  that  a  county  has  not,  un- 
less expressly  authorized  by  law,  power  to  take  a  bond  for  the  se- 
curity or  benefit  of  third  persons,  and  such  a  bond,  though  volun- 
tarily executed,  is  void,  and  such  third  persons  have  no  remedy  on 
the  bond  for  its  breach.*®  But  where  such  bond  is  authorized  by 
law  a  third  person  furnishing  material  or  performing  labor  for 
the  contractor  usually  has  his  remedy  on  such  bond  for  a  claim 
for  labor  or  material.""  However,  no  liability  is  incurred  by  the 
obligor  on  such  a  bond  for  debts  made  by  a  subcontractor;" 
nor  can  such  subcontractors  maintain  an  action  on  the  bond  of  the 
contractor  to  the  county  for  a  balance  due  them  from  the  con- 
tractors for  materials  and  wages  paid  to  laborers.^^  Municipali- 
ties usually  require  contractors  for  public  work  to  give  a  bond 
for  the  faithful  performance  of  their  contracts  and  as  security 
for  the  payment  of  labor  and  material.    It  is  held  that  they  may 

"First   Nat.   Bank  v.   City  Trust,  ''Redditt  v.  Wall   (Miss.),  S5  So. 

Safe  Deposit  &  Surety  Co.,  114  Fed.  45. 

529,  52  C.  C.  A.  313   (see  dissenting  "Breen  v.  Kelly,  45  Minn.  352,  47 

opinion  of  McKenna,  C.  J.)  ;  Dowl-  N.  W.   1067. 

ing  V.  Seattle,  22  Wash.  592,  61  Pac.  '"Secrist  v.  Delaware,  100  Ind.  59; 

709.  State  Bank  v.  Heney,  40  Minn.  145, 

"Moss  V.  Rowlett,  112  Ky.  121,  23  41  N.  W.  411. 

Ky.  L.  1411,  65  S.  W.  153;  Brabliam  =' State    v.    Hilsdale-Doyle    Granite 

V.    Hinds    County,   54    Miss.   363,   28  Co.,  117  Ind.  476,  20  N.  E.  437. 

Am.     Rep.     352 ;    Redditt    v.    Wall,  "  Erath  v.  Allen,  55  Mo.  App.  107. 
(Miss.),  55  So.  45. 
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require  such  bond  even  in  the  absence  of  an  express  statutory  re- 
quirement,^^ and  that  they  may  include  provisions  in  addition  to 
those  prescribed  by  statute."  It  is  generally  held  that  an  action 
may  be  maintained  on  the  bond  of  the  contractor  to  the  mu- 
nicipality by  laborers  and  materialmen  upon  the  principle  that  a 
third  person  for  whose  benefit  a  contract  is  made  by  another  may 
maintain  an  action  thereon,  though  the  consideration  does  not 
move  from  such  third  person  ;^°  but  this  depends  largely  upon  the 
particular  statute  or  contract  involved.^" 

§  3545.  Private  indemnity  bonds — Contractors'  bonds — 
Third  parties. — A  contract  betv\^een  two  parties  based  upon 
a  valid  consideration  may  be  enforced  in  most  jurisdictions 
by  third  parties  when  entered  into  for  their  benefit,  and  this 
is  true  though  such  parties  are  not  named  in  the  contract 
nor  are  privy  to  the  consideration.^''  It  is  sufficient,  in  order 
to  create  the  necessary  privity,  that  the  obligee  owe  to  the 
parties  to  be  benefited  some  obligation  or  duty,  legal  or  equi- 
table, which  would  give  them  a  just  claim.^^  In  order  to  entitle 
third  persons  to  any  benefit  under  the  bond  of  a  contractor  the 
stipulations  therein  should  set  forth  in  precise  and  definite  terms 
an  obligation  to  pay  or  cause  to  be  paid  the  debts  due  or  to  be- 
come due  to  such  third  persons  as  beneficiaries.  But  a  condi- 
tion that  the  contractor  will  pay  or  cause  to  be  paid  all  labor 
and  for  all  materials  of  whatever  kind  required  for  erecting  a 
public  school  building  conformably  to  his  contract  was  held 
sufficient  to  make  the  bond  inure  to  the  benefit  of  laborers  and 

"'Knapp  V.   Swaney,  56  Mich.  34S,  292;  Hines  v.  Consolidated  Coal  &c. 

23    N.    W.    162,    56    Am.    Rep.    397;  Co.,  29  Ind.  App.  563,  64  N.  E.  886; 

St.  Louis  V.  Von  Phul,  133  Mo.  561,  Staffon   v.   Lyon,    104   Mich.   249,   62 

34  S.  W.  843,  54  Am.  St.  695;  Doll  N.  W.  354;   St.  Louis  v.  Von  Phul, 

V.    Crume,  41    Nebr.   655,   59   N.   W.  133   Mo.  561,  34  S.  W.  843,  54  Am. 

806.  But  see  Park  v.*  Sykes,  67  Minn.  St.  695 ;  Doll  v.  Crume,  41  Nebr.  655, 

153,  69  N.  W.  712.  59   N.   W.   806;   Wilson   v.   Webber, 

"Christ    Church    v.    Rausch,     122  157  N.  Y.  693,  51   N.  E.   1094.     See 

Ind.    167,   23    N.    E.    717;    Tennessee  also,  vol.  II,  §§   1412,  1413,  and  vol. 

Pav.   Brick   Co.   v.   Barker,    119   Kv.  V,  ch.  cxvi. 

654,  22  Ky    L.  1069,   59  S.  W.   755;  "State   Bank  v.   Heney,  40   Minn. 

Dashiell   v.    Baltimore,   45    Md.   615;  145,  41  N.  W.  411 ;  Sears  v.  Williams, 

Hamilton  v.  Gambell,  31  Ore.  328,  48  9  Wash.   428,   Zl   Pac.   665,   38   Pac. 

Pac.  433 ;  Philadelphia  v.  Nichols,  214  135.  39  Pac.  280. 

Pa.    265,    63    Atl.    886.      See    also,    1  "St.  Louis  v.  G.  H.  Wright  Con- 

Elhott  Roads  &  Sts.   r3d  ed.),  §  646.  tracting  Co.,  202  Mo.  451,  101   S.  W. 

""  Stephenson    v.    IMonmouth    Min.  6,   119  Am.   St.  810. 

&c.   Co.,   84   Fed.    114,   28   C.    C.   A.  ™  St.  Louis  v.  Von  Phul,   133  Mo. 
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materialmen."^  In  some  jurisdictions,  however,  it  is  held  that  a 
bond  will  inure  to  the  benefit  of  laborers  and  materialmen  where 
the  condition  simply  recites  that  the  contractor  should  faithfully, 
duly,  or  well  and  truly  perform  his  contract;  but  in  these  cases 
the  contract  and  not  the  bond  in  express  terms  bound  the  con- 
tractor to  pay  for  the  material  and  labor.""  So,  to  entitle  a  per- 
son to  a  remedy  against  obligors  in  a  building  contractor's  bond 
for  unpaid  material  or  labor,  the  bond,  or,  at  the  least,  the 
contract,  must  contain  a  promise  to  pay  for  all  material 
furnished  or  labor  performed,  in  such  language  that  a  failure 
to  make  such  payment  will  constitute  a  breach  of  the  condition."^ 

§  3546.  Private  indemnity  bonds — Extent  of  contractors' 
bonds. — The  principle  is  well  established  that  the  liability  of  a 
surety  is  not  to  be  extended  by  implication  beyond  the  terms  of  his 
contract.  As  one  eminent  authority  has  said :  "To  the  extent,  and 
in  the  manner,  and  under  the  circumstances  pointed  out  in  his  obli- 
gation, he  is  bound,  and  no  farther.  *  *  *  He  has  a  right  to 
stand  upon  the  very  terms  of  his  contract.""^  This  principle  has 
been  reannounced  in  numerous  cases  in  this  country,  and  where 
applied  in  the  construction  of  doubtful  liability  of  a  surety,  the 
doubt  has  generally  been  resolved  in  his  favor.  But  the  rule 
does  not  prevent  a  construction  of  a  contractor's  bond  condi- 
tioned for  the  payment  of  labor  and  materials,  with  a  view  to 
determine  the  meaning  and  intention  of  the  parties  from  the 
language  used  and  the  circumstances  surrounding  the  transac- 
tion.^^   It  sometimes  becomes  a  question  as  to  whether  the  lan- 

561,  34  S.  W.  843,  S4  Am.  St.  695.  States   Gypsum  Co.  v.   Gleason,  135 

°» Williams    V.    Markland,    15    Ind.  Wis.   539,   116  N.  W.  238,   17  L.  R. 

App.   669,   44   N.    E.   562.   For  other  A.   (N.  S.)  906. 

conditions   held  sufficient  to   support  "  Brown  v.  Markland,  22  Ind.  App. 

an   action   on   the   bond   by  laborers  652,  53  N.  E.  295 ;  Hipwell  v.  Nation- 

and  materialmen   see  Ochs  v.   M.  J.  al  Surety  Co.,  130  Iowa  656,  105  N. 

Carnahan   Co.,  42  Ind.  App.   157,  76  W.   318;    Sample   v.   Hale,   34   Nebr. 

N.    E.   788,   80    N.   E.    163 ;    King  v.  220,  51  N.  W.  837 ;  Fitzgerald  v.  Mc- 

Downey,  24  Ind.  App.  262,  56  N.  E.  Clay,  47  Nebr.  816,  66  N.  W.  828. 

680;    Baker  v.   Bryan,   64   Iowa  561,  "Greenfield  Lumber  &  Ice  Co.  v. 

21   N.  W.  83;   American  Surety  Co.  Parker,   159  Ind.  571,  65   N.   E.  747. 

V.    Thorn-Halliwell    Cement    Co.,    9  *"  Miller  v.  Stewart,  9  Wheat.   (U. 

Kans.  App.  8,  57  Pac.  237;  Gastonia  S.)    680,   6  L.   ed.   189. 

V.      McEntee-Peterson      Engineering  '*' United  States  v.  American  Surety 

Co.,  131  N.  Car.  .363,  42  S.  E.  858;  Co.,  200  U.   S.   197,  50  L.  ed.   437, 

Connor  Co.  v.  Aetna  Indemnity  Co.,  26  Sup.  Ct.   168. 
136  Wis.   13,  115  N.  W.  811;  United 
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guage  used  in  contractors'  bonds  is  sufficient  to  impose  upon 
sureties  a  liability  to  laborers  and  materialmen;  whether  it  is  a 
mere  indemnity  to  the  owner,  or  a  guaranty  to  beneficiaries.  Thus 
it  is  held  that  a  mere  undertaking  by  sureties  in  the  bond  that  the 
contractor  will  construct  and  complete  a  certain  work  according 
to  his  contract  does  not  render  the  sureties  liable  to  laborers  or 
materialmen."*  There  are  also  some  cases  exonerating  from 
liability  to  laborers  and  materialmen  sureties  on  the  bond  of  a 
contractor  who,  by  his  contract,  has  made  covenants  easily  ca- 
pable of  being  interpreted  as  for  the  benefit  of  laborers  and  ma- 
terialmen. In  such  cases,  it  is  held  that  the  obligation  must  not 
only  show  an  intent  to  secure  a  benefit  to  laborers  and  material- 
men, but  there  must  be  a  promise  legally  enforcible."^ 

§  3547.  Private  indemnity  bonds — Contractors'  bonds — 
Right  of  surety. — The  original  contract  for  the  work  is  held 
to  be  part  of  the  bond,  and  one  who  signs  the  bond  as  surety  has  a 
right  to  insist  that  the  conditions  of  the  contract  be  strictly  per- 
formed, and  he  will  be  discharged  from  liability  in  case  of  any  ma- 
terial deviation  from  or  change  in  the  contract  made  without  his 
consent,  unless  by  the  terms  of  the  bond  or  contract  such  change 
or  alteration  is  expressly  authorized.""  But  where  the  surety  gives 
his  consent  in  advance  to  alterations,  changes  within  the  contem- 
plation of  the  bond  and  contract  will  not  release  him."    However, 

°*Hart  V.  State,  120  Ind.  83,  21  N.  W.  71;  Macatee  v.  Hamilton,  IS  Tex. 

E.   654,   24   N.    E.    151.    For   further  Civ.  App.   108,  38  S.  W.  530;   Puget 

examples    showing    insufficiency    of  Sound    Brick,    Tile   &   T.    C.    Co.    v. 

language  to  hold   sureties   see  Jones  School  Dist.  No.  Ti,   12  Wash.   118, 

Lumber  Co.  v.  Villegas,  8  Tex.  Civ.  40  Pac.  608. 

App.  669,  28  S.  W.  558 ;  Montgomery  ■"  Litchgi  v.  Gottlieb,  134  Mo.  App. 
V.  Rief,  15  Utah,  495,  50  Pac.  623.  237,  113  S.  W.  1134;  Bartlett  v.  Illi- 
See  also.  Sterling  v.  Wolf,  163  111.  nois  Surety  Co.,  142  Iowa  538,  119 
467,  45  N.  E,  218;  Spalding  Lumber  N.  W.  729;  Haigler  v.  Adams,  5  Ga. 
Co.  V.  Brown,  171  III.  487,  49  N.  E.  App.  637,  63  S.  E.  715.  Surety  re- 
725 ;  Green  Bay,  Lumber  Co.  v.  In-  leased  by  material  change  in  con- 
dependent  School  Dist.,  121  Iowa  663,  tract,  increasing  risk,  without  sur- 
97  N.  W.  12;  Smith  v.  Bowman,  32  ety's  consent,  see  Woodruff  v. 
Utah  33,  88  Pac.  687,  9  L.  R.  A.  (N.  Schultz,  155  Mich.  11,  118  N.  W. 
S.)   889n.  579,    IS   Det.   Leg.    N.   899;    Barfield 

°°  Electric    Appliance    Company    v.  School  Dist.  v.  Green,  134  Mo.  App. 

United    States    Fidelity    &    Guaranty  421,    114   S.   W.    578;    Barrett-Hicks 

Company,    110   Wis.   434,   85    N.    W.  Co.  v.  Glas,  9  Cal.  App.  491,  99  Pac. 

648,  53  _L.  R.  A.  609.  For  other  ex-  856. 

amples   in   this   class,   see   Searles   v.  "'Bartlet    v.    Illinois     Surety    Co., 

Flora,    225    111.    167,    80    N.    E.    98;  142  Iowa  538,  119  N.  W.  729;  Illinois 

Hunt   v.    King,   97    Iowa   88,   66   N.  Surety    Co.    v.    Garrard    Hotel    Co. 
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a  provision  in  the  contract  that  additional  time  may  be  allowed 
does  not  permit  such  extension  without  the  consent  of  the  surety.** 
But  the  grant  of  an  extension  of  time  by  the  owner  himself,  in- 
stead of  by  his  architect  as  the  contract  provides,  does  not  re- 
lease the  surety.""  Before  a  surety's  obligation  can  be  enforced, 
precedent  conditions  must  be  complied  with.  Thus  where  the 
bond  requires  notice  to  be  given  the  surety  of  the  contractor's 
default,  a  compliance  with  the  requirement  must  be  shown  to  hold 
the  surety  liable.''°  But  where  the  bond  contains  only  a  general 
provision  requiring  written  notice  of  default,  failure  to  give 
notice  of  delay  in  completion  of  building,  for  which  no  claim 
of  damages  is  made,  does  not  release  the  surety  from  liability 
for  labor  and  material  liens  paid  by  the  owner." 

§  3548.    Private  indemnity  bonds — Contractors'  bonds — 

Against  liens. — Public  property  is  exempt  from  mechanics' 

liens^^  unless  the  statute  provides  otherwise.''    The  purpose  of 

legislative  enactment  requiring  public  contractors  to  furnish  bond 

for  the  benefit  of  those  who  labor  and  furnish  material  in  the 

construction  of  public  works  is  to  afford  them  protection  in  lieu 

of  a  lien  which  is  denied  them,  and  where  such  bond  is  given, 

it  inures  to  their  benefit.'*    So,  it  has  been  held  that  all  persons 

who  perform  labor  and  furnish  material  for  the  construction 

of  a  public  work  have  their  remedy  on  the  contractor's  bond  in 

lieu  of  a  lien  on  the  structure,  where  such  bond  is  given  in  com- 

pHance  with  a  statute.'^  It  has  been  held  that  even  in  the  absence 

of  a  statute  requiring  a  public  officer  to  take  a  bond  from  the  con- 

I  tractor,  yet  he  may  do  so  as  an  incident  to  his  general  authority 

to  contract  and  when  he  so  acts  the  obligation  will  be  binding." 
I 

'(Ky.),    118   S.   W.   967;    Hax-Sraith  v.  American  Blower  Co.,  41  Ind.  App. 

Furniture  Co.  v.  Toll,  133  Mo.  App.  620,  84  N.  E.  555. 

404,  113  S.  W.  650.  "Knapp  v.  Swaney,  56  Mich.  345, 

»'  McMullen   v.   United   States,   167  23  N.  W.  162,  56  Am.  Rep.  397. 

Fed.  460,  93  C.  C.  A.  96.  "United    States    v.    Burgdorf,    13 

""Boppart    V.    Illinois    Surety    Co.,  App.   (D.  C.)  506;  Kansas  City  Hy- 

140  Mo.  App.  675,   126  S.  W.  768.  draulic  Press  Brick  Co.  v.   National 

™  Knight   &   Jillson    Co.   v.    Castle,  Surety   Co.,    149  Fed.   507;    King   v. 

172  Ind.  97,  87  N.  E.  976,  27  L.  R.  Downey,  24  Ind.  App.  262,  56  N.  E. 

A.    (N.    S.)    573n.  680. 

"Lakeside    Land    Co.    v.    Empire  "United    States    v.    Burgdorf,    13 

State  Surety  Co.,  105  Minn.  213,  117  App.   (D.  C.)   506. 

N.  W.  431.  ™  Williams    v.    Markland,    IS    Ind. 

"United    States    Fidelity    &c.    Co.  App.  669,  44  N.  E.  562;  Connor  Co. 
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So  a  municipal  corporation  may,  with  or  without  statutory  au- 
thority, protect  laborers  and  materialmen  in  the  construction  of 
any  improvement  beneficial  to  the  public  by  requiring  contractors 
to  furnish  bond  for  that  purpose."  Even  though  there  is  no  statu- 
tory provision  requiring  a  bond  to  be  given,  if  one  is  voluntarily 
given  by  the  contractor  for  a  public  building,  it  is  good  as  a 
common-law  obligation,  and  affords  laborers  and  materialmen 
who  performed  labor  and  furnished  material  upon  the  faith  and 
credit  of  the  obligors  an  action  to  collect  their  claim.'^  Where 
there  is  no  statute  specifically  authorizing  or  requiring  a  municipal 
corporation  to  exact  from  contractors  for  the  construction  of  pub- 
lic work  a  bond  for  the  benefit  of  laborers  and  materialmen, 
and  a  bond  is  taken  which  simply  recites  the  making  of  the  con- 
tract and  conditioned  only  for  the  performance  of  the  covenants 
therein,  such  bond  is  simply  an  indemnity  to  the  municipality, 
and  does  not  inure  to  the  benefit  of  laborers  or  materialmen.''-' 
Notwithstanding  materialmen  and  laborers  are  denied  the  right 
to  file  a  lien  against  a  public  building,  and  notwithstanding  there 
is  no  statute  expressly  requiring  public  officials  to  take  a  bond 
to  secure  the  payment  of  material  and  labor  furnished  the  con- 
tractor, still,  if  a  bond  is  given  to  secure  such  payments,  it  is 
generally  held  that  the  persons  who  perform  such  labor  or  who 
furnish  such  material  may  enforce  the  security.*"  So,  also,  where 
a  contractor  executes  and  delivers  to  the  owner  of  private  prop- 
erty a  bond  for  the  erection  of  a  private  dwelling,  which  bond 
is  conditioned  to  discharge  all  indebtedness  incurred  by  him  in 
performing  the  contract  and  to  complete  and  deliver  the  building 
free  of  mechanics'  liens,  it  has  been  held  that  the  bond  inures 
to  the  benefit  of  any  person  who  may  become  entitled  to  a  lien 

V,  ^tna  Indemnity  Co.,  136  Wis.  13,  Bowman,   32   Utah   33,   88   Pac.   687, 

115  N.  W.  811;  United  States  Gypsum  9  L.  R.  A.    (N.  S.)   889n. 

Co.  V.  Gleason,  135  Wis.  539,  116  N.  "  Parker   v.    Jeffery,    26   Ore.    186, 

W.  238,  17  L.  R.  A.   (N.  S.)  906.  Zl  Pac.  712;  Brower  Lumber  Co.  v. 

"Hines    v.    Consolidated    Coal    &  Miller,  28  Ore.  565,  43   Pac.  659,  52 

Lime  Co.,  29  Ind.  App.  563,  64  N.  E.  Am.   St.  807. 

886;   State  v.   Liebes,   19  Wash.  589,  '"Union     Sheet    Metal    Works    v. 

54  Pac.  26.  Dodge,    129    Cal.    390,    62    Pac.    41; 

"People's   Lumber   Co.   v.    Gillard,  People  v.  Dodge,  11  Colo.  App.  177, 

136  Cal.  55,  68  Pac.  576;   Smith  v.  52  Pac.  637;  Devers  v.  Howard,  144 

Mo.  671,  46  S.  W.  625. 
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by  taking  timely  and  appropriate  proceeding,  though  he  neglects 
to  do  so.^^ 

§  3549.  Private  indemnity  bonds — Contractors'  bonds 
against  liens — Extent  of  liability. — There  is  some  confusion 
and  even  conflict  of  authority  upon  the  subject,  but  the  distinc- 
tion and  rule  best  supported  would  seem  to  be  as  follows:  If 
the  undertaking  secures  the  payment  of  labor  and  material  fur- 
nished the  contractor,  and  if  it  was  the  intention  of  the  sureties 
to  benefit  those  who  should  furnish  such  labor  or  material, 
then  the  sureties  are  liable  for  the  payment  of  such  labor 
and  material  furnished;"  but  if,  on  the  other  hand,  the 
sureties  only  secured  the  owner  or  public  corporation  against 
I  claims  and  liens  and  persons  who  may  become  entitled  to  liens, 
I  and  nothing  more,  then  they  are  not  liable  to  a  third  person 
unless  he  was  entitled  to  a  lien,  and  presented  or  filed  a  notice  of 
such  a  claim.^^  Though  a  promise  has  been  made  to  pay  for  ma- 
terials and  labor,  yet  if,  from  the  whole  bond,  such  promise  was 
made  only  for  the  purpose  of  saving  the  promisee  harmless  and 
to  indemnify  such  promisee  against  loss  or  damage,  and  not  for 
the  benefit  of  parties  who  might  furnish  labor  and  material,  and 
,that  such  was  the  ruling  intention  of  the  parties,  then  the  sureties 
cannot  be  made  liable  to  such  parties  for  labor  and  material 
,  furnished,  for  the  reason  that  the  ruling  intention  of  the  parties 
must  govern.^*  If,  by  reason  of  lack  of  funds  or  credit  the  con- 
tractor is  unable  to  complete  his  contract,  and  is  furnished  ma- 
terials by  the  sureties  on  his  bond,  who  also  become  responsible 

»'Gwinn  V.   Wright,  42   Ind.   App.  v.  King,  97  Iowa  88,  66  N.  W.  71; 

597,  86  N.  E.  453.  Montgomery  v.  Rief,  15  Utah  495,  50 

*°  Williams  v.  Markland,  15  Ind.  Pac.  423;  Electric  Appliance  Co. 
App.  669,  44  N.  E.  562;  Baker  v.  v.  United  States  Fidelity  &  Guar- 
Bryan,  64  Iowa  561,  21  N.  W.  83;  anty  Co.,  110  Wis.  434,  85  N.  W. 
Lyman  v.  Lincoln,  38  Nebr.  794,  57  648,  53  L.  R.  A.  609.  But  see.  Green 
N.  W.  531  •  Knapp  v.  Swaney,  56  Bay  Lumber  Co.  v.  Independent 
Mich.  345,  23  N.  W.  162,  56  Am.  Rep.  School  Dist.,  121  Iowa  663,  90  N. 
397;  St.  Louis  v.  Von  Phul,  133  Mo.  W.  504,  97  N.  W.  72. 
561,  34  S.  W.  843,  54  Am.  St.  695;  =*  Parker  v.  Jeffery,  26  Ore.  186, 
vol.  II,  §§  1412,  1413,  1418,  vol.  V,  37  Pac.  712;  Electric  Appliance  Co. 
ch.  CXVI.  V.  United   States  Fidelity  and  Guar- 

*"  Spalding  Lumber  Co.  v.   Brown,  anty   Co.,    110   Wis.   434,   85    N.   W. 

171  111.  487,  49  N.  E.  725;  Townsend  648,  S3  L.  R.  A.  609;  Smith  v.  Bow- 

v.    Cleveland   Fire    Proofing   Co.,    18  man,  32  Utah  33,  88  Pac.  687,  9  L. 

Ind.  App.  568,  47  N.  E.  707;  Hunt  R.  A.   (N.  S.)  889n. 
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for  labor  to  be  used  by  such  contractor  in  completing  the  work, 
such  sureties  have  no  prior  lien  on  the  amount  due  the  contractor, 
but  it  seems  that  they  stand  in  the  same  position  as  any  other 
person  furnishing  labor  and  material.'^  But  where  the  work  is 
abandoned  by  the  contractor  and  afterward  completed  by  the 
sureties  on  his  bond,  their  right  to  the  indemnity  fund  in  the 
hands  of  the  owners  is  generally  superior  to  that  of  laborers  and 
materialmen  furnishing  labor  and  material  to  the  contractor.^' 
It  has  been  held  that  the  surety  on  the  bond  of  a  contractor  given 
to  secure  faithful  performance  of  a  contract  cannot  enforce  a 
lien  for  materials  against  the  building/^  Where  the  condition  in 
the  bond  is  to  pay  the  owner  any  sums  he  may  have  to  pay  to  re- 
move liens,  it  has  been  held  not  to  stand  as  an  obligation  to 
secure  laborers  and  materialmen,  and  that  they  cannot  main- 
tain an  action  on  it.^"  Also,  where  the  undertaking  of  the 
sureties  is  to  pay  all  persons  performing  labor  or  furnishing  ma- 
terials to  the  contractor,  the  sureties  are  not  liable  to  third  parties 
who  advanced  money  to  the  contractor.*^ 

§  3550.    Private  indemnity  bonds — Liquor  dealers'  bonds. 

— A  bond  is  usually  required  of  the  licensee  to  sell  intoxicating 
liquors,  which  bond  must  be  signed  by  sufficient  sureties  and  con- 
ditioned against  the  violation  of  law  by  the  principal.'"  The  au- 
thority to  require  such  a  bond  is  statutory  and  in  the  absence  of 
such  authority,  a  court  has  no  power  to  require  such  a  bond.''^ 
Such  a  bond,  when  required,  should  be  for  the  amount  prescribed 
by  the  statute,  but  it  is  not  invalidated  by  naming  an  amount  in 
excess  of  or  less  than  the  statutory  sum.""  The  bond  is  a  con- 
tract, the  sum  stated  therein  being  in  the  nature  of  liquidated 

"Evans    v.    Lower,   €1    N.    J.    Eq.  382,  S9   Pac.   765;   Sterling  v.   Wolf, 

232,   58   Atl.   294.  163  111.  467,  45  N.  E.  218. 

*St.    Peter's    Catholic    Church    v.  "^  Farr     v.     Anderson,     135     Mich. 

Vannote,    66    N.   J.    Eq.    78,   56   Atl.  485,  98  N.  W.  6 ;  Cullinan  v.  Fidelity 

1037.  and   Casualty  Co.,   84  App.  Div.    (N. 

"'Closson  V.  Billman,  161  Ind.  610,  Y.)   296,   82   N.   Y.   S.  827,   affd.   177 

69  N.  E.  449.  N.  Y.  573,  69  N.  E.  1122. 

"  Green    Bay    Lumber    Co.    v.    \x\-  °'  Cornett  v.  Commonwealth,  25  Kv. 

dependent    School    Dist.,    121    Iowa  L.   1769,  78  S.  W.  858. 

663,  97  N.  W.  11.  »=  Jones  v.  State   (Tex.),  81   S.  W. 

'"Cadenasso  v.  Antonelle,   127  Cal.  1010;    Meador    v.    Adams,    33    Tex. 

Civ.  App.  167,  76  S.  W.  238, 
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damages;"^  but  it  is  also  an  obligation  to  the  state  in  the  form  of 
a  penalty  for  violation  of  the  law,  and  inures  to  the  benefit  of 
individuals  injured  by  violations."*  It  should  also  state  the  prin- 
cipal's place  of  business,  although  the  statement  of  the  wrong 
number  does  not  release  a  surety  from  liability  for  illegal  sales 
by  the  principal."'  The  liability  of  the  principal  and  surety  on 
a  liquor  dealer's  bond  is  joint  and  several,"^  and  their  liability 
continues  during  the  entire  time  for  which  the  license  was 
granted,  and  extends  to  acts  of  the  assignee  of  the  certificates, 
unless  the  assignment  was  consented  to  as  required  by  statute."^ 
It  is  held  that  every  person  who  becomes  surety  for  the  seller 
of  intoxicating  liquors  becomes  not  only  responsible  for  the  acts 
of  his  principal  during  the  time  of  the  existence  of  the  bond,  but 
also  for  the  results  of  such  acts  however  long  they  may  con- 
tinue."^ It  is  held  also  that  their  liability  extends  to  the  illegal 
acts  of  agents  and  servants,  though  done  in  violation  of  the  prin- 
cipal's instructions.""  A  liquor  dealer  who  sells  liquor  to  a  minor, 
as  well  as  the  sureties  on  his  bond,  may  be  liable  for  a  penalty,  re- 
gardless of  the  fact  that  the  seller  did  not  know  of  the  purchaser's 
minority.^ 

§  3551.    Private  indemnity  bonds — Employes'  bonds. — A 

fidelity  insurance  bond  is  a  contract  whereby  one,  for  a  consid- 
eration, agrees  to  indemnify  another  against  loss  arising  from  the 
want  of  honesty,  integrity  or  fidelity  of  employes  and  persons  in 
positions  of  trust.  In  respect  to  such  bonds,  the  rules  and  princi- 
ples governing  insurance  are  usually  applicable ;  however,  perhaps 
a  more  liberal  construction  in  upholding  the  contract  and  avoid- 
ing the  technicalities  is  adopted  than  that  employed  in  other  con- 
tracts of  insurance.^   As  a  rule,  the  surety's  liability  on  such  a 

°=  Cullinan    v.    Burkard,    93    App.  "=  Knott  v.  Peterson,  125  Iowa  404, 

Div.   (N.  Y.)  31,  86  N.  Y.  S.  1003.  101  N.  W.  173. 

'"  Gorman    v.    Williams,    117    Iowa  "  Cullinan  v.  Kuch,  177  N.  Y.  303, 

560,    91    N.    W.    819;    Garrigan    v.  69  N.    E.   597. 

Thompson,    17    S.    Dak.    132,    95    N.  ''Merrinane   v.    Miller,    157    Mich. 

W.  294.  279,   118  N.  W.  11 ;  Wardell  v.  Mc- 

°=  Cullinan   v.    Fidelity   &   Casualty  Connell,  23  Nebr.  152,  36  N.  W.  278. 

Co.,  41  Misc.   (N.  Y.)   119,  83  N.  Y.  ""Cullinan    v.     Burkard,     93    App. 

S.  969;   Morris  v.   Mills    (Tex.   Civ.  Div.    (N.  Y.)    31,  86  N.  Y.  S.   1003. 

App.),    82    S.    W.    334;    Douthit    v.  =■  O'Flinn   v.    State,    66   Miss.    7,    5 

State,  36  Tex.   Civ.  App.  396,  82   S.  So.  390. 

W.  352.  "Supreme     Council     of     Catholic 
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bond  accrues  as  o£  the  date  of  its  execution.^  And  a  bond  fixing 
liability  as  of  the  date  of  execution  will  not  render  the  surety 
liable  for  a  breach  of  duty  or  misfeasance  on  the  part  of  the 
employe  which  occurred  before  the  bond  was  executed.*  Nor 
will  a  stipulation  in  a  bond  guaranteeing  the  fidelity  of  an  em- 
ploye, limiting  the  risk  to  a  loss  sustained  and  discovered  during 
the  continuance  of  the  bond,  and  within  six  months  from  the  em- 
ploye ceasing  to  be  in  the  service,  bind  the  surety  for  a  loss 
discovered  more  than  six  months  after  the  expiration  of  the 
bond.'*  Where  the  bond  provides  that  it  shall  not  be  binding  on 
the  obligor  unless  signed  by  the  employe,  it  must  be  so  signed  to 
make  it  valid  and  binding."  And  the  bond  is  not  made  valid  by 
subsequent  renewals  by  renewal  receipts  declared  to  be  subject 
to  all  covenants  and  conditionsr  contained  in  the  original  bond.^ 
But  it  is  held  that  the  condition  is  waived  by  the  guarantor  re- 
ceiving premiums  for  two  renewals  with  knowledge,  and  that  he 
is  estopped  to  deny  its  validity  on  the  ground  that  the  employe 
did  not  sign  the  bond.*  The  fact  that  the  employe  signs  the  bond 
with  the  surety  and  assents  to  the  terms  thereof,  and  covenants  to 
indemnify  the  surety  does  not  constitute  the  bond  a  joint  ob- 
ligation, and  an  action  thereon  lies  against  the  surety  alone. ^ 
Renewals  of  such  bonds  do  not  operate  as  a  continuing  contract, 
but  each  renewal  is  a  separate  and  distinct  obligation.^"  The  law 
requires  an  employer,  in  answering  questions  as  to  the  correct- 
Knights  V.  Fidelity  &c.  Co.,  63  Fed.  'Union  Cent.  Life  Ins.  Co.  v. 
48,  11  C.  C.  A.  96;  Mechanics'  Sav.  United  States  Fidelity  &c.  Co.,  99 
Bank  &c.  Co,  v.  Guarantee  Co.,  68  Md.  423,  58  Atl.  437,  105  Am.  St. 
Fed.  459,  affd,  80  Fed,  766,  26  C.  C.     313. 

A.  146 ;  Bank  of  Tarboro  v.  Fidelity        '  Proctor  Coal  Co.  v.  United  States 
and  Deposit  Co.,  126  N.  Car.  320,  35     Fidelity  &c.  Co.,  124  Fed.  424. 
S.   E.  588,  83  Am.   St.  682;   Wise  v.        "Guarantee  Co.  v.  Mechanics'  Sav. 
Wise,  60   S.   Car.  426,  38  S.   E.  794.     Bank  &c.  Co.,  80  Fed.  766,  26  C.  C. 

'^tna  Life  Ins.   Co.   v.  American     A,    146,   revd.    173   U.    S.    582,   43  L. 
Surety  Co.,  34   Fed.  291.  ed.   818,    19   Sup.   Ct.   551;    American 

*Dorsey   v.    Fidelity   and    Casualty     Bonding  &  Trust   Co.  v.   Milwaukee 
Co.,  98  Ga.  456,  25  S.  E.  521.  Harvester  Co.,  91    Md.   733,   48   Atl. 

''  Guarantee  Co.  v.  Mechanics'  Sav.     72. 
Bank  &c.  Co.,  80  Fed.  766,  26  C.  C.        "Proctor     Coal     Co,     v.     United 
A,  146,  revd.  173  U  S.  582,  43  L.  ed.     States    Fidelity    &c.    Co.,    124    Fed. 
818,    19   Sup.    Ct.    551.  424;    De    Jernette    v.    Fidelity    and 

"Blackmore   v.    Guarantee    Co.,    71     Casualty  Co..  98  Ky.  558,   17  Ky.  L. 
Fed.    363,    18   C.    C.    A.    77;   United     1088,  33  S.  W.  828. 
States    Fidelity    &c.    Co.   v.    Ridgley, 
70  Nebr.  622,  97  N.  W.  836. 
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ness  of  his  employe's  accounts  with  a  view  to  obtain  insurance, 
to  use  ordinary  care  to  ascertain  the  truth  of  his  answers."  And 
statements  made  by  the  employer  as  to  the  nature  of  the  duties 
of  the  employe,  the  extent  of  his  authority,  and  the  like,  are  in 
the  nature  -of  warranties,  and  a  breach  thereof  may  avoid  the 
bond.^^  Also,  if  a  fidelity  company  binds  itself  to  make  good  to 
a  bank  for  loss  occasioned  by  reason  of  the  dishonesty  of  its 
teller,  or  to  the  duties  to  which  he  may  be  subsequently  appointed, 
it  is  liable  for  defalcations  of  such  employe  occurring  while  act- 
ing in  the  capacity  of  assistant  cashier  to  which  position  he  was 
subsequently  appointed.  ^^ 

§  3552.  Private  indemnity  bonds — Employes'  bonds — Duty 
of  employer. — If  the  employer  retain  an  unfaithful  and  dis- 
honest employe  after  discoveririg  his  dishonesty,  such  employer 
does  so  at  his  own  risk  and  he  cannot  ordinarily  hold  the  surety 
company  liable  for  defalcations  that  occur  after  the  discovery  and 
before  notice  to  the  company.^*  A  bond  containing  a  stipulation 
that  it  shall  be  void  if  the  employer  condone  the  acts  of  a  dishonest 
employe  or  make  any  settlement  with  him  for  any  loss  under  the 
bond  is  not  violated  by  the  employer  accepting  money  or  the  con- 
veyance of  property  with  the  request  that  it  should  be  applied  to 
the  indebtedness,  when  such  payment  is  not  accepted  with  the  in- 
tention of  condoning  the  offense,  and  is  used  to  reduce  the  amount 
claimed  from  the  surety  company."  Where  the  bond  contains  a 
condition  precedent  to  a  right  of  recovery  that  the  employer 
shall  prosecute  the  offending  employe  diligently,  and  he  does 
so  but  fails  to  bring  about  a  conviction,  he  is  entitled  to  recover 
on  the  bond.^*  When  there  is  no  express  stipulation  in  the  bond 

"United    States    Fidelity    &c.    Co.  "Phillips  v.  Foxall,  L.  R.  7  Q.  B. 

V.   Blackley,   117  Ky.   127,  25   Ky.  L.  666;    Remington    v.    Fidelity   &    De- 

1271,  n  S.  W.  709.  posit    Co.,    27    Wash.    429,   67    Pac. 

''Issaquah     Coal     Co.     v.     United  989. 

States  Fidelity  &c.   Co.,  126  Fed.  89,  "Perpetual     Bldg.     &c.     Assn.    v. 

61   C.  C.  A.   14S;   United   States   Fi-  United   States   Fidelity   &c.    Co.,    118 

delity  &c.    Co.  v.   Ridgley,   70   Nebr.  Iowa  729,  92  N.  W.  686;  Remington 

622,  97  N.  W.  836.  v.  Fidelity  8z  Deposit  Co.,  27  Wash. 

'^Fidelity  &  Casualty  Co.  v.   Gate  429,  67  Pac.  989. 

City  Nat.  Bank,  97  Ga.  634,  25  S.  E.  "Union  Pacific  Tea  Co.  v.  Union 

392,   ZZ   L.    R.   A.    821,   54   Am.    St.  Surety  &c.  Co.,  43  Misc.  (N.  Y.)  SO, 

440.  86  N.  Y.  S.  466. 
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as  to  diligence  and  prudence  to  be  exercised  by  the  employer  in 
discovering  dishonesty  in  his  employe,  it  has  been  held  that  the 
obligor  is  not  released  from  liability  by  the  want  of  ordinary 
diligence  and  prudence  on  the  part  of  the  employer." 
But  it  would  seem  that  in  exercising  ordinary  and  rea- 
sonable prudence  and  care  in  giving  attention  to  mat- 
ters of  which  he  is  advised  he  could  not  fail  to  infer  that 
his  employe  is  a  defaulter,  and  the  employer  may  be  charge- 
able with  knowledge  of  that  fact.^®  A  stipulation  in  a  bond  that 
the  employer  shall  notify  the  fidelity  company  of  dishonest  or 
fraudulent  conduct  on  the  part  of  the  employe  does  not  render 
it  necessary  that  mere  acts  of  inefficiency  or  laches,  or  mere  sus- 
picion of  dishonest  or  fraudulent  conduct  on  the  part  of  the  em- 
ploye should  be  immediately  communicated  to  the  company,  but 
the  employer  is  entitled  to  a  reasonable  time  for  investigation  in 
order  to  ascertain  the  facts.^"  Immediate  notice  means  notice 
within  a  reasonable  time,  with  due  diligence  under  the  circum- 
stances of  the  particular  case.^* 

§  3553.    Private  indemnity  bonds — Auctioneers'  bonds. — 

Where  an  ordinance  requires  an  auctioneer  to  give  a  bond,  it 
must  conform  to  the  ordinance  governing  it,  and  a  bond  executed 
by  an  auctioneer  to  a  municipal  corporation  instead  of  to  the 
mayor  as  required  by  ordinance  has  been  held  void.^^  Where  an 
auctioneer's  bond  is  conditioned  that  he  will  do  whatsoever  the 
law  requires,  and  he  fails  to  account  to  his  employer  for  money  ob- 
tained from  sales,  the  sureties  on  his  bond  will  be  liable  to  his  em- 
ployer for  such  proceeds  withheld.^^  They  will  likewise  be  liable  if 

"  Guarantee  Co.  v.  Mechanics'  Sav.  "  Pacific    Fire   Ins.    Co.    v.    Pacific 

Bank  &c.  Co.,  80  Fed.  766,  26  C.  C  Surety  Co.,  93   Cal.   7,  28  Pac.  842; 

A.  146,  revd.  173  U.  S.  S82,  43  L.  ed.  Bank  of  Tarboro  v.  Fidelity  &  De- 

818,  19  Sup.  Ct.  551.  posit  Co.,  126  N.   Car.  320,  35  S.  E. 

"National     Bank     v.     Fidelity     &  588,     83     Am.     St.     682;     American 

Casualty  Cc,  89  Fed.  819,  32   C.   C.  Surety  Co.  v.  Pauly,   170  U.   S.  133, 

A.  355.  See  in  this  connection  ^tna  42  L.  ed.  971,  18  Sup.  Ct.  552. 

Life    Ins.    Co.    v.    American    Surety  '"Remington  y.  Fidelity  &  Deposit 

Co.,  34  Fed.  291 ;  Fidelity  &  Casualty  Co.,  27  Wash,  429,  67  Pac.  989. 

Co.  V    Gate  City  Nat.   Bank,  97  Ga.  "Georgetown   v.   Baker,   2   Cranch 

634,  25   S.   E.  392,  33  L.  R.   A,  821,  C.  C.  (U.  S.)  291,  Fed.  Cas.  No.  5342. 

54  Am.  St.  440;  Bank  of  Tarboro  v.  ''Raleigh  v.  Holloway,   10  N.  Car. 

Fidelity  &  Deposit  Co.,   126  N.   Car.  234. 
320,  35  S.  E.  588. 
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the  condition  is  to  "well  and  faithfully  perform  all  the  duties  of 
said  office  during  his  continuance  therein,"  where  he  fails  to  pay- 
over  to  his  employer  the  proceeds  of  a  sale  by  him.^^  But  it  has 
been  held  that  a  bond  conditioned  against  fraud  and  fraudulent 
practices  committed  upon  purchasers  at  auction  sales,  does  not 
embrace  the  fraud  of  an  auctioneer  in  converting  to  his  own  use 
the  proceeds  of  goods  consigned  to  him  for  sale."  If  the  auc- 
tioneer's license  is  void  for  the  reason  that  it  does  not  bear  the 
corporate  seal,  as  required  by  ordinance,  it  has  been  held  that 
a  surety  on  the  bond,  given  before  the  issuance  of  the  license, 
is  not  liable.^'  A  discharge  in  bankruptcy  of  an  auctioneer 
does  not  discharge  the  sureties  on  his  official  bond.^°  An 
auctioneer's  bond  conditioned  to  perform,  etc.,  "during 
the  period  he  shall  continue  to  act  as  auctioneer  under  the 
commission  that  may  be  granted  him"  has  been  held  to  con- 
tinue the  liability  of  the  auctioneer  and  the  sureties  on  his 
bond  beyond  the  period  of  one  year  for  which  he  was  commis- 
sioned if  the  auctioneer  continues  to  act  after  the  year  expires.^' 
Where  property  is  entrusted  to  an  auctioneer  with  instructions  to 
sell  at  public  auction,  and  he  sells  it  at  private  sale  without 
authority  to  do  so,  and  appropriates  the  proceeds  of'  the  sale  to 
his  own  use,  his  bond  as  auctioneer  is  liable.^'  It  has  been  held 
that  the  bond  of  an  auctioneer  is  security  for  his  private  cus- 
tomers as  well  as  payment  of  the  duties  to  the  state,  and  either 
may  sue  on  it.^° 

§  3554.  Private  indemnity  bonds — Abstracters'  bonds. — 
The  general  rule  is  that  one  who  is  engaged,  for  compensation, 
to  investigate  the  title  to  real  estate,  impliedly  undertakes  to  ex- 
ercise care  and  skill  in  the  performance  of  such  undertaking,  and 
if  he  fails  to  do  so,  he  is  responsible  to  his  employer  for  any 
loss  occasioned  by  his  want  of  such  care  and  skill.^"  By  statute, 

'^  Tripp  V.  Barton,  13  R.  I.  130.  St.  331.  But  see  contra,  Florance  v. 

^Viaders  v.  Stacom,  12  N.  Y.  St.  Richardson,  2  La.   Ann.  663. 

114  ^McMechen  v.   Baltimore,  2   Har. 

">  Georgetown  v.   Baker,   2   Cranch  &  J.    (Md.)   534. 

C.    C     (U.    S.)    291,   Ped.    Cas.    No.  '"Davis  v.  Commonwealth,  3  Watts 

S342.  (Pa.)  297. 

=*  Tones  v.  Russell,  44  Ga.  460.    See  =°  Brown  v.  Sims,  22  Ind.  App.  317, 

ante,  vol.  3,  §  1998.  53    N.    E.    779,    72    Am.    St.    308; 

"Daly   V.   Commonwealth,  75   Pa. 
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in  some  states,  an  abstracter  of  titles  is  required  to  give  a  bond 
to  secure  those  who  may  be  damaged  through  the  incompetency, 
neghgence  or  fraud  of  such  abstracter.  But  where  such  bond  is 
so  required,  it  would  seem  that  it  is  a  mere  exercise  of  the  power 
to  regulate  the  business  to  which  it  applies,  and  is  not,  in  the 
strict  sense,  an  official  bond.  The  relation  between  the  abstracter 
and  his  employer  remains  as  it  was  before  the  statute,  purely 
contractual.^^  While  an  abstracter  is  held  to  strict  responsibility 
for  damages  caused  by  his  negligence,  ignorance  of  his  duties, 
and  mistakes,  he  cannot  be  held  liable  for  matters  arising  out- 
side the  scope  of  his  bond  or  contract. ^^  The  weight  of  authority 
is  to  the  effect  that  the  abstracter  is  liable  ordinarily  only  to  the 
person  to  whom  he  furnishes  the  abstract.^^  The  liability  of  an  ab- 
stractor, in  the  absence  of  statute,  depends  on  the  privity  of  con- 
tract, and  in  furnishing  an  abstract  to  one  person  he  is  not 
liable  to  another  party  using  the  same,  where  he  had  no  notice 
or  knowledge  that  the  instrument  was  furnished  for  such  use.'* 
Nor  will  an  abstracter  be  liable  for  error  to  a  third  person  to 
whom  the  abstract  was  presented  by  the  owner  of  the  property, 
and  who  loaned  money  in  reliance  thereon  without  any  notice  to 
the  abstracter  of  the  intended  use  of  the  instrument.'^  The  omis- 
sion of  the  abstracter  must  be  shown  to  be  material,"'*  and  the 
loss  occasioned  by  reason  of  the  negligent  acts  or  omissions  of 
the  abstracter,  and  not  by  acts  of  the  purchaser.''  So,  an  ab- 
stracter is  not  liable  for  failure  to  note  a  judgment,  where  the 
judgment  is  not  enforced,  but  the  loss  was  the  result  of  the  fore- 
closure of  an  unregistered  mortgage.'^  But  all  proper  facts  ap- 

Stephenson  v.  Cone,  24  S.  Dak.  460,  v.  Bank  of   Commerce  &  Trust  Co., 

124  N.  W.  439,  26  L.  R.  A.   (N.  S.)  118  Tenn.  678,  102  S.  W.  901,  12  L.  R. 

1207n.  A.   (N.  S.)  449n.     But  see  where  the 

''  Thomas  v.  Carson,  46  Nebr.  765,  abstractor  had  such  notice,  Brown  v. 

65  N.  W.  899.  Sims,  22  Ind.  App.  317,  53  N.  E.  779. 

"'  Keuthan  v.  St.  Louis  Trust  Co.,  ■"■  Puckett  v.  Waco  Abstract  &  Inv. 

101    Mo.     App.    1,     11    S.    W.     334;  Co.,  16  Tex.  Civ.  App.  329,  40  S.  W. 

Thomas  v.  Carson,  46  Nebr.  765,  65  812. 

N.  W.  899.  =' Roberts  v.   Sterling,  4  Mo.   App. 

"^Lockwood   V.    Title   Ins.    Co.,   73  593   (held  that  a  recovery  could  not 

Misc.   (N.  Y.)  296,  130  N.  Y.  S.  824;  be    had    against    an    abstracter    for 

Thomas  v.   Guarantee  Title   &c.   Co.,  failure    to    report    a    judgment    lien, 

81  Ohio  St.  432,  91  N.  E.  183,  26  L.  where    the    plaintiff    purchased    and 

R.  A.   (N.  S.)   1210.  paid    for    the   property   prior   to.  the 

"*  Glawatz     V.      People's     Guaranty  abstract). 

Search  Co.,  63  N.  Y.  S.  691.  ='  Denton    v.    Nashville    Title    Co., 

""Equitable  Building  &  Loan  Assn.  112  Tenn.  320,  79  S.  W.  799. 
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pearing  on  the  record  affecting  the  title  must  be  noted  on  the  ab- 
stract. ^'' 

§  3555.    Private  indemnity  bonds — Bank  officers'  bonds. — 

Bonds  are  required  to  be  given  by  all  the  officers  of  a  bank,  and 
this  requirement  sometimes  extends  to  directors,  president,  and 
vice-president.  It  is  not  necessary  that  the  bond  express  a  con- 
sideration to  make  it  suiffcient,*"  nor  is  it  necessarily  invalid 
though  not  framed  in  the  manner  and  form  provided  by  law.*^ 
It  must  be  accepted  to  become  operative.*"  But  where  a  cashier's 
bond  has  been  deHvered,  considered  and  retained  by  the  directors, 
and  the  cashier  placed  in  office,  this  is  sufficient  to  constitute  ac- 
ceptance of  the  bond,  though  no  acceptance  is  shown  by  the  min- 
utes of  the  board.*^  In  case  an  officer  is  elected  annually  and  he 
gives  a  bond  conditioned  "while  he  should  be  director"  the  bond 
may  cover  subsequent  annual  periods  for  which  he  is  re-elected, 
even  though  the  statute  forbid  him  from  entering  on  his  office 
until  he  had  executed  a  bond,  and  also  provided  that  he  should 
hold  office  until  another  was  appointed  and  qualified.  In  case  a 
bond  which  must  be  renewed  remains  in  force  until  surrendered 
and  canceled,  it  is  effective  until  the  execution  of  a  new  one." 
The  liability  of  one  signing  such  bond  in  blank  may  attach  from 
the  time  of  his  signature,  and  not  from  the  date  of  filling  the 
blanks.*^  So,  also,  a  bond  lawful  at  the  time  of  its  execution  is 
not  affected  by  subsequent  legal  requirements.*®  As  a  general  rule, 
if  an  officer  is  promoted  to  a  position  of  greater  responsibility,  and 
his  bond  is  not  renewed,  his  sureties  are  not  liable  for  defalca- 
tions in  the  higher  office ;  but  if  the  higher  office  does  not  increase 

•"Heinsen  v.  Lamb,   117  111.  549,  7  *"  Franklin     Bank    v.     Cooper,     ,-^6 

N.  E.  75.  Maine  179. 

"New     York     City     Fourth     Nat.  "  Pryse  v.  Farmers'  Bank,   17  Ky. 

Bank  V.    Spinney,   47  Hun    (N.   Y.)  L.  1056,  33  S.  W.  532. 

293,  14  N.  Y.  St.  216,  affd.  120  N.  Y.  ■"  Pendleton  v.  Bank  of  Kentucky, 

560,  24  N.  E.  816.  1    T.    B.     Mon.     (Ky.)     171 ;    State 

"Pendleton  v.  Bank  of  Kentucky,  Treasurer   v.    Mann,   34  Vt.   371,   80 

1   T.   B.    Mon.    (Ky.)    171;    Grocers'  Am.  Dec.  688. 

Bank  v.  Kingman,  16  Gray   (Mass.)  "Eyssallenne  v.   Citizens'  Bank,   3 

473;    State    Bank    v.    Locke,    IS    N.  La.  Ann.   663. 

Car.  529.  "  Lionberger  v.  Krieger,  88  Mo.  160. 
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his  responsibility,  the  sureties  will  be  liable  for  such  defalca- 
tions/' 


"Detroit  Sav.  Bank  v.  Zeigler,  49 
Mich.  157,  13  N.  W.  496,  43  Am. 
Rep.  456;  Home  Sav.  Bank  v. 
Traube,  75  Mo.  199,  42  Am.  Rep.  402. 
For  cases  where  the  responsibility 
was  temporarily  increased  and  the 
bondsmen  held,  see  Garnett  v.  Farm- 
ers' Nat.  Bank,  91  Ky.  614,  13  Ky.  L. 
212,  16  S.  W.  709,  34  Am.  St.  246; 
Rochester  City  Bank  v.  Elwood,  21 


N.  Y.  88.  In  the  first  of  these  latter 
cases  the  sureties  were  held  liable  for 
part  of  the  loss  as  within  the  bond 
and  not  caused  by  the  other  duties, 
and  not  liable  for  another  part  of  the 
defalcation  which  he  was  enabled  to 
accomplish  by  performing  the  addi- 
tional duties  of  another  employe.  See 
further  on  this  subject,  Vol.  V,  Ti- 
tle 9. 
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MUNICIPAL   BONDS. 

§  3S60.  Municipal  bonds — General  na-     §  3567.  Municipal    bonds  —  Execution 
ture.  — To  whom  made  payable. 

3561.  Municipal  bonds — Power  to  is-       3568.  Municipal  bonds — Execution — 

sue.  Place  of  payment. 

3562.  Municipal  bonds  —  Form  and       3569.  Municipal  bonds — Execution — 

mode  of  execution.  Time  of  payment. 

3563.  Municipal   bonds  —  Prescribed       3570.  Municipal  bonds — Execution — 

mode   must   be   followed   in  Denomination    and    amount 

execution  of  power.  payable. 

3564.  Municipal  bonds— Execution —       3571.  Municipal  bonds — Delivery. 

Signature.  3572.  Municipal  bonds — Ratification. 

3565.  Municipal  bonds — Execution —       3573.  Municipal    bonds — Negotiabil- 

Seal.  ity. 

3566.  Municipal  bonds — Execution —       3574.  Municipal      bonds  —  Transfer 

Date.  and  sale. 

§  3560.  Municipal  bonds  —  General  nature. — Municipal 
bonds  are  a  form  of  municipal  securities  issued  by  municipali- 
ties for  the  purpose  of  raising  money  to  enable  the  municipality 
to  carry  out  some  express  power  vested  in  it  as  a  governmental 
agency.  These  bonds  are  negotiable  in  form,  payable  at  a  future 
day,  and  generally  possess  all  the  attributes  of  commercial  paper. 
They  usually  have  interest  coupons  attached,  which  partake  of  the 
nature  of  the  bond,  are  likewise  negotiable,  and  may  be  detached 
and  held  separately  from  the  bond.  Such  bonds  are  issued  under 
express  authority  of  the  legislature  and  the  legislature  may  con- 
fer upon  such  bonds  all  the  characteristics  of  commercial  paper, 
such  as  negotiability  and  protection  in  the  hands  of  a  bona  fide 
holder  for  value,  before  maturity  and  without  notice.^  They 
are  transferable  by  indorsement  or  delivery,  as  a  rule,  under  the 
seal  of  the  corporation  issuing  them.  They  ordinarily  bear  inter- 
est payable  annually  or  semi-annually,  the  instalments  of  which 
are  usually  represented  by  detachable  coupons.  Where  the  mu- 
nicipality is  clothed  with  power  to  issue  such  bonds,  they  are 

■  Alvord  V.  Syracuse  Sav.  Bank,  98  N.   Y.  599. 
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not  subject  to  equities  in  the  hands  of  innocent  holders  for  value. 
The  term  municipal  bonda  includes  bonds  issued  by  every  pub- 
lic corporation  or  department  of  the  government,  such  as  cities, 
towns,  counties,  school  districts  and  other  subdivisions  of  the 
state.  These  bonds  are  of  modern  invention  and  constitute  a  vast 
portion  of  the  nation's  Mrealth. 

§  3561.  Municipal  bonds — Power  to  issue. — The  powers  of 
a  municipal  corporation  can  be  exercised  only  in  conformity  with 
the  provisions  of  its  charter  or  incorporating  act.  Hence  con- 
stitutional or  legislative  authority  is  necessary  to  authorize 
municipalities  to  issue  bonds  ;^  and  many  courts  hold  that  the 
power  to  issue  negotiable  bonds  under  the  law  merchant  cannot 
be  implied  from  the  mere  power  to  borrow  money.^  A  power 
to  borrow  money,  whether  express  or  implied,  may  carry  with  it 
the  power  to  issue  evidences  of  the  indebtedness  in  the  form 
of  notes,  warrants,  and  perhaps  bonds,  and  still  it  may  be 
that  such  instruments  cannot  thereby  be  clothed  with  the 
characteristics  of  commercial  paper,  protecting  a  bona  fide 
holder  thereof  against  equitable  defenses.*  The  legislature 
is  invested  with  the  power  to  impose  such  restrictions 
and  limitations  as  it  deems  proper,  and  where  the  mode  of 
exercising  the  powers  is  prescribed  in  the  charter  or  incorpo- 
rating act  that  mode  must  be  strictly  followed.^  Power  to 
contract  indebtedness  has  been  held  to  carry  with  it  by  necessary 
implication  the  right  or  power  to  issue  bonds  therefor.^ 
But    where    a    municipality    has    no    power   to    incur    a    par- 

''  Favalora    v.    Police    Jury    of    St.  338,  10  Am.  Rep.  35 ;  Connor  v.  Paris, 

Bernard,  112  La.  384,  36  So.  467.  87  Tex.  32,  27  S.  W.  88;  Oilman  v. 

=  Muskingum     County     Comrs.     v.  Milwaukee,  61   Wis.   588,   21   N.   W. 

State,    78    Ohio    St.    287,    85    N.    E.  640. 

562;  State  V.  Salt  Lake  City,  (Utah),  "Neel    v.    Bartow    County,   94   Ga. 

99  Pac.  255.     See  vol.  I,  §  616.     As  216,  21  S.  E.  516;  Galena  v.  Corwith, 

shown    in    the    section    referred    to,  48  111.  423,  95  Am.  Dec.  557;  Heins 

and   also  by  other   authorities   here-  v.   Lincoln,   102  Iowa  69,   71   N.  W. 

i'nafter   cited,   there  is   sharp   conflict  189;   Fidelity   Trust  &   Safety  Vault 

upon  the  subject.  Co.   v.    Morganfield,   96  Ky.    563,    16 

'Brenham      v.      German-American  Ky.  L.  647,  29  S.  W.  442;  People  v. 

Bank,  144  U.  S.  173,  12  Sup.  Ct.  559,  Queens    County,    42    N.    Y.    St.    22 ; 

36  L.  ed,  390.  Tucker  v.   Raleigh,  75  N.   Car.  267; 

°  Zottman  v.  San  Francisco,  20  Cal.  Commonwealth  v.  Pittsburgh,  88  Pa. 

96,   81    Am.   Dec.   96;    First    Presby-  St.  66. 
terian  Church  v.  Ft.  Wayne,  36  Ind. 
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ticular  indebtedness,  it  has  no  power  to  issue  bonds  for  its 
payment,  and  such  bond  is  unenforcible  in  the  hands  of  any 
holder  thereof/  The  power  to  issue  such  bonds  is  restricted  to 
a  pubhc  purpose.*  So  bonds  may  be  issued  for  purposes  for  which 
the  revenue  of  a  city  is  ordinarily  expended,  such  as  highways 
and  boulevards,®  or  a  county  may  be  authorized  to  issue  bonds 
for  like  purposes.^"  The  legislature  may  authorize  a  municipality 
to  issue  bonds  to  build  public  bridges,  to  aid  in  railroad  construc- 
tion, to  improve  public  roads  or  streets,  to  erect  or  repair  school- 
houses,  courthouses,  jails,  and  to  pay  for  a  water- works  sys- 
tem.^^  Also  where  the  municipality  has  the  power  to  borrow 
money,  this  may  carry  with  it  the  power  to  issue  bonds  for  the  re- 
payment of  the  money  borrowed  ;^^  but  if  the  corporation  has  no 
power  to  negotiate  the  loan,  the  bond  as  evidence  of  the  loan, 
is  invalid.^^ 

§  3562.    Municipal  bonds — Form  and  mode  of  execution. — 

It  is  clearly  within  the  power  of  the  state  to  prescribe  the  form 
in  which  municipal  bonds  are  to  be  executed  in  order  to  bind 
the  corporation  for  their  payment ;"  however,  the  failure  to  com- 
ply with  a  mere  directory  provision  with  reference  to  form  will 
not  invalidate  the  bonds.^^  The  body  of  the  bonds  is  usually 

'Board   of   Education  v.   Blodgett,  Evansville,  I.  &  C.  Straight  Line  R. 

155  111.  441,  40  N.  E.   1025,  46  Am.  Co.  v.  Evansville,  15  Ind.  395 ;  Doty  v. 

St.  348 ;  Wilson  V.  Shreveport,  29  La.  EUsbree,     11     Kans.    209;     State    v. 

Ann.   673;    Spitzer   v.   Blanchard,   82  Babcock,    22    Nebr.    614,    35    N.    W. 

Mich.  234,  46  N.  W.  400 ;  Hopper  v.  941 ;  Comanche  County  v.  Lewis,  133 

Covington,   118  U.   S.  148,  30  L.  ed.  U.  S.  198,  33  L.  ed.  604,  10  Sup.  Ct. 

190,  6  Sup.  Ct.  1025.  286;   Mills  v.   Gleason,   11   Wis.  470, 

'  Horton  v.  Andrus,  191  N.  Y.  231,  78  Am.  Dec.  721. 

83  N.  E.   1120;   Cox  v.   Pitt  County  "Coffin    v.    Indianapolis,    59    Fed. 

Comrs     146   N.    Car.   584,   60   S.   E.  221 ;  Board  of  Education  v.  Plodgett, 

516   16  L.  R.  A.  (N.  S.)  253.  155  III.  441,  40  N.  E.  1025,  46  Am. 

•  San  Diego  v.  Potter,  153  Cal.  288,  St.  348 ;  Crittenden  County  Court  v. 

95   Pac    146  Shanks,    88    Ky.    475,    11    Ky.    L.    8, 

"Johnson    V.    Williams,    153    Cal.  11  S.  W.  468;  Wells  v.  Salina,  119 

368-    Gilbert   v.    Canyon    County,    14  N.  Y.  280,  23  N.  E.  870,  7  L.  R.  A. 

Idaho  429  94  Pac.  1027.  759;  Wells  v.   Pontotoc  County,   102 

"Edwards    v.    Bates    County,    117  U.  S.  625,  26  L.  ed.  122. 

Fed    526-    Schmidt   v.   Defiance,   117  "Potter   v.   Lainhart,   44  Fla.   647, 

Fed    702  '  affd.  123  Fed.   1,  59  C.  C.  33  So.  251 ;  Anthony  v.  Jasper  Coun- 

A    159-    Franklin   County  Comrs.   v.  ty.  101  U.  S.  693.  25  L.  ed.  1005. 

Gardiner  Sav.  Inst.,   119  Fed.  36,  55  "D'Esterre  v.  New  York,  104  Fed. 

C   C   A   614;  Allen  v.  Adams,  66  S.  605,  44  C.   C.  A.  75;   Catron  v.  La 

Car.  344,  44  S.  E.  938.    See  also,  2  Fayette  County,  106  Mo.  659,  17  S. 

Elliott  R.  R.   (2d  ed.),  §  875  et  seq.  W.  577. 

^Griffin    v.    Inman,    57    Ga.    370; 

48— Contracts,  Vol.  4 
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printed  or  engraved  with  some  appropriate  caption  containing 
an  acknowledgment  of  the  amount  of  the  corporate  indebted- 
ness as  evidenced  by  such  bonds,  with  a  promise  to  pay  such 
amount  to  bearer,  or  a  payee  named  in  the  bond,  with  interest 
at  a  specified  rate  per  annum,  payable  annually  or  semi-annually, 
as  evidenced  by  coupons  attached  to  the  bond.  It  is  also  usual 
to  specify  in  the  bond  the  act  authorizing  the  issue,  to  recite  the 
purpose  for  which  it  is  issued,  the  aggregate  amount  of  the  is- 
sue, that  it  is  in  strict  compliance  with  the  law  authorizing  its 
issue,  a  pledge  of  the  municipal  faith  and  credit  to  its  payment, 
and  finally  a  recital  of  its  execution,  with  signatures  of  the  proper 
officers  subscribed  thereto  and  attested  by  the  corporate  seal  of 
the  municipality.  Ordinarily  the  bonds  are  authorized  to  be  made 
in  negotiable  form,  and  payable  in  a  certain  medium  of  pay- 
ment.'" 

§  3563.  Municipal  bonds — Prescribed  mode  must  be  fol- 
lowed in  execution  of  power. — The  preliminary  requirements 
necessary  to  a  valid  issue  of  bonds  vary  in  different 
jurisdictions  and  with  different  classes  of  municipalities, 
and  no  uniform  requirements  can  be  established.'^  If  the  legis- 
lature prescribes  a  particular  mode  in  which  the  power  to  issue 
bonds  shall  be  exercised,  the  municipality  must  follow  the  statute 
in  every  material  particular,  or  if  the  power  is  vested  in  one 
set  of  officials,  it  cannot  be  exercised  by  another  set  of  of- 
ficials.'* All  conditions  precedent  to  the  issue  of  bonds  imposed 
by  the  provisions  of  the  constitution  or  the  legislature  with  regard 
to  the  exercise  of  the  power  must  be  complied  with.^* 
Thus  where  the  power  to  issue  bonds  depends  upon  the  result  of 

^"Hillsborough   County  v.   Hender-  S   Kans.  412;   Thimes  v.   Stumpff,  33 

son,   45    Fla.   356,   33   So.   997;   Jen-  Kans.  S3,  S  Pac.  431;  Attorney-Gen- 

nings  Banking  &  Trust  Co.  v.  Jeffer-  eral  v.  Salem,  103  Mass.  138;  Attor- 

son,    30   Tex.    Civ.    App.    534,   70    S.  ney-General  v.  Burrell,  31  Mich.  25; 

W.    1005.  People  v.   Booth,  32  N.  Y.  397.  See 

^Cleveland  v.  City  Council  of  also,  2  Elliott  R.  R.  (2d  ed.),  §  881. 
Spartanburg,  54  S.   Car.  83,  31  S.  E.         "  Cullen    v.    Glendora    Water    Co., 

871;    Knight  v.  West  Union,   45   W.  113    Cal.    503,   39    Pac.   769,    45    Pac. 

Va.  194,  32  S.  E.  163 ;  State  v.  Com-  822 ;  Bolles  v.  Perrv  County,  92  Fed. 

mon   Council,  96  Wis.  1Z,  71   N.  W.  479,  34  C.  C.  A.  478:  Elvria  Giis  & 

86.  Water  Co.  v.  Elvria,  57  Ohio  St.  374, 

''Gaddis    V.    Richland    County,    92  49  N.  E.  335.     See  also.  2  Elliott  R. 

111.  119;  Phillips  V.  Jefiferson  County,  R.   (2d  ed.),  §§  856,  879,  883,  893. 
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an  election  provided  for  by  law,  the  election  must  be  held  in  com- 
pliance with  all  the  material  statutory  provisions.''"  The  election 
must  be  ordered  by  the  proper  officers,  upon  a  sufficient  petition, 
and  notice  and  posting  had  as  provided  by  law.^^ 

§  3564.    Municipal  bonds  —  Execution  —  Signature. — The 

statutes  usually  designate  the  officer  who  shall  sign  the  bonds,  and 
he  is  generally  the  mayor,  or  other  executive  officer  of  the  munici- 
pality, but  in  the  absence  of  any  statutory  provision  on  the  sub- 
ject, the  bonds  may  be  signed  by  any  officer  of  the  municipality 
designated  therefor  by  its  governing  board  or  by  any  other  proper 
officer.^^  The  execution  of  the  bonds  must  be  by  the 
officers  designated  and  in  the  manner  prescribed  by  the  statute 
authorizing  their  execution.^^  And  it  has  been  held  by  the  Su- 
preme Court  of  the  United  States  that  where  the  statutes  pro- 
vide that  the  bonds  of  a  city  shall  be  signed  by  the  mayor,  they 
must  be  signed  by  the  person  who  is  mayor  of  the  city  when 
they  are  signed  and  not  by  any  other  person ;  and  the  city  council 
cannot  delegate  or  authorize  them  to  be  signed  by  any  other  per- 
son.^* And  where  the  mayor,  without  legal  reason  or  having  any 
discretion  in  the  matter,  refuses  to  sign  the  bonds  after  they 
have  been  duly  authorized  and  duly  sold,  mandamus  will  issue 
to  compel  him  to  sign  them.^°  Where  the  bonds  are  required  to 
be  signed  by  several  officers,  it  is  not  necessary  that  they  all  sign 
at  the  same  time.^°  Also,  when  coupons  are  attached,  and  the 
bonds  themselves  have  been  signed  by  proper  officers  and  refer 
to  the  coupons  attached,  it  is  not  necessary  that  the  coupons  be 
executed  in  the  same  manner  as  the  bonds.^'  Nor  is  it  necessary 

="  Mason   v.    Shawneetown,    11   111.  354;   Middleton  v.   Mullica   Tp.,   112 

533;   Leavenworth   &   D.   M.   R.   Co.  U.  S.  433,  28  L.  ed.  785,  5  Sup.  Ct. 

V.   County  Court,   42   Mo.   171.     See  198. 

also,  2  Elliott  R.  R.  (2d  ed.),  §§  822        =^ Edwards    v.    Bates    County,    117 

et   seq.  Fed.  526 ;  Potter  v.  Lainhart,  44  Fla. 

"Jacksonville,  N.  W.  &  S.  E.  Ry.  647,  33  So.  251. 
Co.  V.  Virden,  104  111.  339 ;  Harding        "*  Coler  v.  Cleburne,  131  U.  S.  162, 

V.  Rockford,   R.  I.  &  St.  L.  R.   Co.,  ii  L.  ed.  146,  9  Sup.  Ct.  720. 
65  111.  90;  Bittinger  v.  Bell,  65  Ind.        ''Halsey  v.  Nowrey,  71  N.  J.  Law 

445 ;    George    v.    Oxford    Township,  481.  59  Atl.  449. 
16  Kans    72  '°  School  Dist.  No.  42  v.  First  Nat. 

=^  German  Ins.   Co.  v.  Manning,  78  Bank,  19  Nebr,  89,  26  N.  W.  912. 
Fed.  900;  Clarke  v.  Hancock  County,        "Blair  v.   Cuming  County,   111  U. 

27   111.    304;   Windsor  v.   Hallett,  97  S.  363,  4  Sup.  Ct.  449,  28  L.  ed.  457. 
111.  204;  Lane  v.  Embden,  72  Maine 
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that  the  signature  of  the  officer  signing  the  coupons  be  followed 
with  a  description  of  his  official  character.^^  And  in  signing  cou- 
pons attached  to  bonds  the  signing  officers  may  adopt  as  their 
signatures  lithograph  facsimiles  thereof.^"  The  bonds  are  usually 
attested  or  countersigned  by  the  clerk  of  the  municipality  or  some 
other  subordinate  officer. 

§  3565.     Municipal  bonds — Execution — Seal. — The    form, 

as  a  rule,  is  that  of  an  instrument  under  the  seal  of  the  mu- 
nicipality, signed  by  designated  officers  or  agents  who  are  au- 
thorized to  bind  the  corporation.  But  it  has  been  held  that 
the  corporate  seal  is  not  required  where  a  statute  au- 
thorizes bonds  by  township  commissioners  "under  their 
hands  and  seals  respectively."""  So,  where  the  munici- 
pality has  no  official  seal  its  bonds  may  be  sealed  by  the  seal  of 
one  of  its  officers  executing  the  bond,  and  where  a  bond  bears  a 
different  seal  from  that  prescribed  by  the  statute,  an  innocent 
holder  is  entitled  to  equitable  relief  by  having  the  proper  seal  at- 
tached."^ At  common  law,  a  seal  was  required  to  give  validity 
to  the  bond,  and  the  statutes,  as  a  rule,  generally  prescribe  that 
municipal  bonds  shall  be  attested  with  the  seal  of  the  municipal- 
ity. But  if  it  appears  to  have  been  the  intention  of  the  legisla- 
ture to  bind  the  municipality  regardless  of  the  seal,  the  bond 
will  be  valid  without  the  seal  being  impressed  thereon."^  Again, 
where  the  seal  of  the  municipality  is  necessary  to  give  validity 
to  a  bond,  and  it  has  been  omitted  by  accident  oi^  mistake,  a 
court  of  equity  will  adjudge  the  bond  to  be  valid  or  make  an 
order  compelling  the  seal  to  be  affixed.""  When  a  statute  author- 
izes a  city  to  issue  bonds  and  pledge  the  faith  and  credit  of  the 
city  for  their  payment,  it  is  immaterial  that  the  securities  is- 
sued are  not  sealed."* 

=' Columbia  v.  King,  13  Fla.  451.  "'Draper  v.   Springport,   104  U.   S. 

'"  Pennington  v.  Baehr,  48  Cal.  S6S ;  501,  26  L.   ed.  812. 

Lexington   v.    Union    Nat.    Bank,    75  "'Green  v.  Morris  &  E.  R.  Co.,  12 

Miss.  1,  22  So.  291;  Davis  v.  Shields,  N.  J.  Eq,  165,  IS  N.  J,  Eq.  469;  Ber- 

26   Wend.    (N.    Y.)    341.  nards  Tp.  v.  Stebbins,  109  U.  S.  341, 

'"Smvthe  V.   New   Providence,   158  3   Sup.   Ct.  252,  27  L.   ed.  956;  Rut- 
Fed.  213.  land  v.  Paige,  24  Vt.  181. 

"Schmidt  V.  Defiance,  117  Fed.  702,  '^^  San    Antonio   v.    Mehaffy,   96  U. 

affd.  123  Fed.  1,  59  C.  C.  A.  159.  S.  312,  24  L.  ed.  816;  Hurabolt  Tp. 
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§  3566.  Municipal  bonds — Execution — Date. — Like  most 
other  written  instruments,  municipal  bonds  usually  bear  some  date, 
and  as  it  is  unusual  to  date  all  of  them  at  the  same  time,  this  date 
may  not  be,  as  to  all  of  them,  the  true  date  of  their  delivery.  If 
the  statute  requires  them  to  bear  the  date  of  their  issue,  it  is  not 
violated  by  giving  an  entire  issue  the  same  date,  though  many  of 
the  bonds  are  not  sold,  and  therefore  do  not  become  interest 
bearing  until  long  afterwrard.^^  The  date  of  bonds  is  not  conclu- 
sive of  their  being  issued  at  that  time,  and  this  is  true  even  w^hen 
in  the  hands  of  bona  fide  holders.''®  It  has  been  held  that  the 
true  date  of  the  issuance  of  a  bond  is  the  date  when  it  actually 
passes  out  of  the  custody  and  control  of  the  municipality  pursuant 
to  contract,  and  not  necessarily  the  day  of  the  date  which  it  bears." 
The  general  rule  is,  however,  that  the  bonds  are  properly  dated 
as  of  the  date  when  they  are  actually  issued;'^  but  the  fact  that 
they  are  antedated  does  not  necessarily  render  them  invalid.^" 
However,  where  the  bonds  were  not  signed  by  an  officer  who  was 
in  office  when  they  were  signed,  but  by  a  person  who  was  in 
office  on  the  antedated  day  on  which  they  bore  date,  and  who  was, 
when  he  signed  them,  a  private  citizen,  it  was  held  that  the  bonds 
were  invalid.*'*  But  a  bona  fide  purchaser  of  bonds  without 
knowledge  of  their  invalidity  occasioned  by  such  defects  may,  in  a 
proper  case,  recover  the  amount  paid  therefor.*^  It  has  been  held 
in  a  recent  case  that  a  bond  takes  effect  from  delivery  and  carries 
interest  from  the  date  of  issue.*^  It  is  not  necessary  that  the  bonds 
be  dated  on  the  day  of  the  ordinance  providing  for  their  issue,  if 
all  the  other  provisions  of  the  law  have  been  complied  with.*^ 

V.  Long,  92  U.  S.  642,  23  L.  ed.  752;  958,  44  C.  C.  A.  277;  Flagg  v.  Pal- 
Draper  V.  Springport,  104  U.  S.  501,  myra,  33  Mo.  440;  Morrill  v.  Smith 
26  L.  ed.  812.  See  also.  Lane  v.  Emb-  County  (Tex.  Civ.  App.),  33  S.  W. 
den,  72  Maine  354.  899,  revd.  89  Tex.  529,  36  S.  W.  56; 

'"Yesler   v.    Seattle,    1    Wash.   308,  Marion   County   v.    Clark,   94   U.    S. 

25  Pac.   1014.  278,  24  L.  ed.  59. 

'=  Anthony    v.    Jasper    County,    101  "Coler  v.  Cleburne,  131  U.  S.  162, 

U.  S.  693,  25  L.  ed.  1005.  33  L.  ed.  146,  9  Sup.  Ct.  720. 

"School     District    v.     First     Nat.  "Louisiana  v.  Wood,  102  U.  S.  294, 

Bank,    19   Nebr.    89,   26  N.    W.   912.  26  L.  ed.  153. 

''Lexington   v.    Union   Nat.   Bank,  "State  Nat.  Bank  v.  New  Orleans 

75  Miss.  1,  22  So.  291.  Comrs.,  121  La.  269,  46  So.  307. 

"  Syracuse  Tp.  v.  Rollins,  104  Fed.  ^  Flagg  v.  Palmyra,  33  Mo.  440. 
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§  3567.  Municipal  bonds — Execution — To  whom  made 
payable. — As  a  rule,  municipal  bonds  are  made  payable  to 
the  person  to  whom  they  are  issued  or  to  bearer,  and  in  such 
cases  are  transferable  by  delivery.  Frequently  they  are  made 
payable  to  the  "holder,"  which  term  is  regarded  as  equiva- 
lent to  bearer.  Any  expression  indicating  an  intention  to 
create  negotiability  will  suffice  for  that  purpose.  And  where 
negotiable   bonds   are   expressly   authorized   by   statute   a  bond 

made  payable  "to or  bearer"  has  been  held  valid,  though 

the  statutory  provision  required  the  bond  to  state  to  whom  they 
were  issued.**  So,  also,  where  negotiable  bonds  were  author- 
ized, the  bonds  may  be  made  payable  to  a  designated  person 
or  bearer.*^  It  has  been  held  also  that  bonds  are  negotiable, 
though  the  name  of  the  payee  and  the  word  "bearer"  are 
left  in  blank.*'^  Sometimes  bonds  are  made  payable  to  a  des- 
ignated party,  or  "their  successors  and  assigns."  It  has  been  held 
that  where  a  statute  expressly  authorizes  bonds  to  be  made  pay- 
able as  above  designated,  the  requirement  is  only  directory, 
and  bonds  issued  under  authority  of  such  a  statute  may  be  made 
payable  to  a  designated  person  or  bearer.*'  A  bond  made  payable 
to  bearer  is  transferable  by  delivery  the  same  as  a  bank  note.*' 
Coupon  bonds  are  also  negotiable  although  not  made  payable  to 
any  particular  person.*^  Statutory  authority  to  issue  bonds  which 
are  to  be  put  upon  the  market  and  sold,  would  seem  to  impliedly 
authorize  the  municipality  issuing  them  to  clothe  them  with  the 
character  of  negotiability,  this  being  the  usual  form  of  such  in- 
struments."*"  It  seems  to  be  a  settled  doctrine  in  England  that  a 

"  West  Plains  Tp.  v.  Sage,  69  Fed.  **  Commonwealth  v.  Comrs.  of  Al- 

943,    16   C.   C.   A.   5S3 ;   D'Esterre  v.  legheny  County,  37  Pa.  St.  237. 

Brooklyn,  90  Fed.  586;   School  Dist.  "'Smith   v.   Clark   County,   54   Mo. 

No.  40  V.  Cushing,  8  Kans.  App.  728,  58;  JMcCoy  v.  Washington  County,  3 

54  Pac.  924.  Phila.  (Pa.)  290,  3  Wall.  Jr.  (N.  Y.) 

"Sinton  V.  Carter  County,  23  Fed.  381,  Fed.  Cas.  No.  8731. 

535;    Calhoun    County    v.    Galbraith,  "D'Esterre   v.    Brooklyn,   90    Fed. 

99  U.  S.  214,  25  L.  ed.  410.  586;     Pacific     Improvement     Co.     v. 

"Gamble     v.     Rural     Independent  Clarksdale,  74  Fed.  528,  20  C.  C.  A. 

School  Dist.,  132  Fed.  514,  revd.  146  635,   affd.   81   Fed.  329,   26   C.   C.   A. 

Fed.  113,  76  C.  C.  A.  539.  434;   Clapp  v.   Cedar,  5   Iowa   15,  68 

"  Calhoun    v.    Galbraith,   99   U.    S.  Am.   Dec.   678 ;   Lexington   v.   Union 

214,  25  L.  ed.  410;  White  v.  Vermont  Nat.   Bank,   75   Miss.   1,  22   So.  291; 

&  M.  R.  Co.,  21  How.  (U.  S.)  575,  Catron  v.  La  Fayette,  106  Mo.  659,  17 
16  L.  ed.  221. 
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bond  delivered  in  blank  as  respects  the  payee  is  void,  but,  in  this 
country,  it  is  held  that  such  a  bond  is  valid  and  the  holder  may 
fill  the  blank  with  his  own  name  or  make  it  payable  to  himself 
or  bearer,  or  order.^^ 

§  3568.    Municipal  bonds — Execution — Place  of  pa5mient. 

— The  principle  seems  to  be  well  established  by  the  United  States 
courts  that  the  power  of  municipalities  to  make  contracts  does  not 
depend  upon  the  place  of  performance  but  upon  its  scope  and  ob- 
ject. Therefore,  where  no  place  of  payment  is  designated  in  the 
act  authorizing  the  issue  of  bonds  it  is  competent  to  make  them 
payable  in  another  state.°°  But  a  different  rule  obtains  in  some 
of  the  states,  and  it  is  held  that,  unless  the  statute  otherwise  pro- 
vides, the  place  of  payment  is  the  county  treasury.^^  It  would 
seem  that  even  in  those  states  in  which  it  is  established  that  no 
authority  exists  on  the  part  of  municipal  officers  to  make  bonds 
payable  elsewhere  than  at  the  office  of  the  municipal  treasury, 
bonds  containing  a  provision  requiring  their  payment  at  some 
other  place  are  conceded  to  be  valid,  the  part  designating  an  im- 
proper place  being  disregarded,  or  regarded  as  mere  surplusage."** 
In  the  last  case  cited,  the  court  said:  "If  this  cou- 
pon had  not  contained  the  language,  'at  the  city  of  New  York,' 
it  would  have  been  a  legal  instrument,  strictly  conforming 
to  all  the  requirements  of  the  law  authorizing  counties 
to  issue  evidences  of  indebtedness.  If,  then,  this  un- 
authorized portion  of  the  coupon  were  rejected,  it  would  be  in 
conformity  to  the  law,  and,  for  the  purpose  of  upholding  it,  the 
law  will  reject  that  portion  as  surplusage."  In  the  absence  of 
any  express  restriction  in  regard  to  the  form  of  the  bonds,  the 

S.  W.  577;  Austin  v.  Nalle,  85  Tex.  dan,  119  U.  S.  680,  30  L.  ed.  523,  7 

520,  22  S.  W.  668.  Sup.  Ct.  358. 

"'White  V.  Vermont  &  M.  R.  Co.,  "People    v.    Tazewell    County,    22 

21  How.   (U.  S.)   575,  16  L.  ed.  221.  111.    147;    Skinker  v.   Butler    County, 

"Meyer  v.  Muscatine,  1  Wall.  (U.  112  Mo.  332,  20  S.  W.  613;   Friend 

S.)    384,    17    L.    ed.    564;    Lynde    v.  v.    Pittsburgh,    131    Pa.    St.    305,    18 

County,  16  Wall.  (U.  S.)  6,  21  L.  ed.  Atl.   1060,  6  L.  R.  A.  636,   17  Am. 

272;    Thompson    v.    Lee    County,    3  St.  811. 

Wall.    (U.    S.)    327,    18   L.    ed,    177;  "  Sherlock  v.  Winnetka,  68  111.  530 ; 

Lexington  v.  Butler,  14  Wall.  (U.  S.)  Johnson  v.  Stark  County,  24  111.  75; 

282,  20  L    ed.  809;      Supervisors  of  Mygatt  v.  Green  Bay,  1  Biss.  (U.  S.) 

Calhoun   County  v.  Galbraith,  99  U.  292,  Fed.  Cas.  No.  9998. 
S.  214,  25  L.  ed.  410;  Enfield  v.  Jor- 
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better  doctrine  seems  to  be  that  the  municipality  has  implied 
power  to  make  both  the  interest  and  principal  of  the  bonds  pay- 
able, not  only  out  of  the  limits  of  the  municipality,  but  even  in 
another  state/^ 

§  3569.    Municipal  bonds — Execution — Time  of  payment. 

— If  the  statute  expressly  provides  the  length  of  time  the  bonds 
are  allow^ed  to  run,  such  provision  is  a  limitation  upon  the  grant 
of  pov^rer,  and  bonds  issued  in  disregard  of  such  provision  are 
held  to  be  invalid/"  Thus  it  is  held  that  bonds  made  payable  at  a 
time  either  in  excess  of  or  less  than  the  period  fixed  by  the  statute 
are  invalid,  but  when  the  period  fixed  by  the  statute  is  not  less 
than  a  certain  number  of  years  nor  more  than  another  cer- 
tain number  of  years  a  bond  payable  at  any  intervening  time  is 
valid.^'  There  seems  to  be  considerable  conflict  of  authority  upon 
the  question  whether  bonds  may  be  made  payable  in  a  shorter 
time  than  that  provided  for  by  statute.  The  Supreme  Court 
of  New  Jersey  in  an  opinion  upholding  the  affirmative  of  this 
question  said:  "If  the  contract  in  which  the  loan  is  inherent  was 
in  opposition  to  express  legislation,  to  public  policy,  or  to  any 
general  principle  of  law,  then  such  contract  must  fail;  but  its 
want  of  coincidence  with  mere  naked  formalities  or  statutory  di- 
rections not  intended  to  be  of  the  essence  of  the  thing  authorized, 
will  not  have  such  effect.  *  *  *  The  circumstance  that  the 
bonds  were  required  to  be  payable  in  twenty  years  rather  than  in 
five,  or  within  any  other  designated  period,  could  not  be  a  matter 
of  substance  or  anything  above  an  immaterial  incident  to  the  act 
authorized."^*    It  has  been  held  that  when  a  statute  is  silent  as  to 

"=  Maddox     v.     Graham,     2     Mete.  Fed.  203,  19  U.  S.  App.  622,  8  C.  C. 

(Ky.)   56;  Vicksburg  v.  Lombard,  51  A.   564. 

Miss.  Ill;  Kunz  v.  School  Dist.  No.  ™  Singer  Mfg.  Co.  v.  Elizabeth,  42 

28,   11    S.   Dak.   578,   79  N.  W.  844;  N.    J.    L.    249.      See    also,    Mott    v. 

Austin  V.  Gulf,  Colorado  &  Santa  Fe.  United  States  Trust  Co.,  19  Barb.  (N. 

R.  Co.,  45  Tex.  234.  Y.)   568;  Rock  Creek  Tp.  v.  Strong, 

"Davis  V.  Yuba  County,  75  Cal.  96  U.  S.  271,  24  L.  ed.  815;  North- 
452,  13  Pac.  874,  17  Pac.  533;  Alpena  western  Mut.  Life  Ins.  Co.  v.  Over- 
County  v.  Simmons,  104  Mich.  305,  62  holt,  4  Dill.  (U.  S.)  287,  Fed.  Cas. 
N.  W.  146 ;  Woodruff  v.  Okolona,  No.  10338 ;  De  Voss  v,  Richmond,  18 
57  Miss,  806;  Rochester  v.  Quintard,  Grat.  (Va.)  338,  98  Am.  Dec.  647. 
136  N.  Y.  221,  32  N.  E.  760;  Milan  Contra,  Potter  v.  Greenwich,  26  Hun, 
Taxpayers  v.  Tennessee  Cent.  R.  Co.,  (N.  Y.)  326,  affd.  92  N.  Y.  662.  See 
11  Lea  (Tenn.)  329.  also,  Davis  v,  Yuba  County,  75  Cal. 

"Alma  v.  Guaranty  Sav.  Bank,  60  452,  13  Pac.  874,   17  Pac.  533;  Cairo 
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the  time  when  the  bonds  shall  be  made  to  mature,  and  the  terms 
and  conditions  on  which  they  shall  be  made  payable,  such  matters 
are  left  to  the  determination  of  the  municipal  officers  who  issue 
the  bonds  and  to  the  purchaser/"  Some  statutes  require  that  the 
bonds  should  be  made  payable  so  that  only  a  certain  percentage  of 
the  entire  issue  shall  fall  due  in  any  one  year,  but  the  fact  that 
such  requirement  was  not  complied  with  does  not  invalidate  the 
bonds  in  the  hands  of  purchasers."" 

§  3570.  Municipal  bonds — Execution — Denomination  and 
amount  payable. — Where  the  statute  specifically  designates 
the  denomination  of  the  bonds  to  be  issued,  they  should  comply 
with  the  statute  with  respect  thereto."  But  where  the  statute 
does  not  expressly  fix  the  denomination  of  the  bonds,  it  is  within 
the  discretion  of  the  municipal  officers  to  attend  to  the  matter."^ 
When  the  statute  in  authorizing  renewals  states  that  they  shall  be 
of  "like  tenor"  with  the  old  bonds,  a  failure  to  make  the  denomi- 
nation of  the  renewal  bonds  conform  to  the  statutory  provision 
does  not  render  the  renewal  bonds  invalid."^  Nor  does  the  fact 
that  the  denomination  of  the  bonds  fails  to  correspond  with  that 
referred  to  popular  vote,  invalidate  the  bonds,  if  the  total  amount 
of  the  issue  remain  the  same  as  that  submitted  in  the  election.'* 
The  amount  to  be  paid  must  be  specified  in  a  municipal  bond,  and 
must  be  certain,  in  order  to  make  the  bond  negotiable.  The  same 
rule  applies  to  such  instruments  as  is  applicable  in  other  negotia- 
ble instruments."^  The  promise  contained  in  a  bond  may  differ 
from  that  authorized.  If  the  promise  is  merely  in  excess  of 
what  has  been  authorized,  it  appears  to  be  void  only  as  to  such 
excess.    Hence  if  the  rate  of  interest  provided  for  is  larger  than 

&  St.  L.  R.  Co.  V.  Sparta,  11  III.  SOS;  Taxpayers  v.  Tennessee  Cent.  R.  Co., 

Woodruff  V.  Okolona,  S7  Miss.  806.  11  Lea  (Tenn.)  329. 

"2  Elliott  R.   R.    (2d   ed.),   §  880;  "'Greene  County  v.  Daniel,  102  U. 

Chicago,  Burlington  &  Quincy  R.  Co.  S.  187,  26  L.  ed.  99. 

V.   Aurora,  99  111.  205.  "^Lexington   v.   Union   Nat.   Bank, 

"°Hoag   V.    Greenwich,   133   N.   Y.  75  Miss.  1,  22  So.  291. 

152,    30    N.     E.    842;     Brownell    v.  "Derby  v.   Modesto,   104  Cal.  SIS, 

Greenwich,  114  N.  Y.  518,  22  N.  E.  38     Pac.     900;     Greene     County    v. 

24,  4  L.  R.  A.  685,  Daniel,  102  U.  S.  187,  26  L.  ed.  99. 

"Livingston  v.  School  Dist.  No.  7,  ""l    Danl.    on    Neg.    Instruments, 

9  S.  Dak.  345,  69  N.  W.  15;  Milan  §  53. 
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the  law  permits,  it  may  be  enforcible  to  the  extent  of  the  interest 
legally  permissible."" 

§  3571.  Municipal  bonds — Delivery. — The  validity  of  mu- 
nicipal bonds  depends  also  upon  their  delivery  to  the  party  for 
whom  they  were  intended,"^  and  the  delivery  must  be  made  by  or 
with  the  authority  of  the  officers  empowered  to  issue  the  bonds."^ 
The  act  of  delivery  is  essential  to  the  validity  of  a  municipal  bond 
as  any  other  written  contract  for  the  payment  of  money.  The 
mere  execution  in  proper  form  is  not,  within  itself,  sufficient. 
They  must  be  delivered  by  a  person  duly  authorized  to  those  for 
whom  they  were  intended,  and  should  a  person  wrongfully  entitled 
thereto  obtain  possession  of  such  bond,  either  by  fraud  or  undue 
influence,  he  would  have  no  title  to  same  which  he  could  enforce. 
This  is  true  of  the  original  holder  or  holder  with  notice  of  non- 
delivery; but  a  different  rule  may  obtain  in  case  of  a  bona  fide 
holder,  without  knowledge  of  the  defect  as  to  delivery.  The  Su- 
preme Court  of  the  United  States  has  held  that  the  act  of  delivery 
is  essential  to  the  existence  of  any  bond.  Although  executed  in 
proper  form,  so  long  as  it  remains  undelivered  it  is  a  nullity ;  not 
alone  does  it  take  eflfect  only  by  delivery,  but  also  only  on  deliv- 
ery."" Where  a  statute  requires  bonds  to  be  delivered  to  a  rail- 
road company  in  payment  of  a  subscription  they  cannot  be  sold 
in  advance  and  the  money  paid  into  the  municipal  treasury  to  be 
paid  out  to  the  company.''"  Bonds  issued  two  years  after  passage 
of  the  ordinance  authorizing  them  have  been  held  valid  and  bind- 
ing." 

§  3572.  Municipal  bonds — Ratification. — Bonds  rendered 
invalid  by  irregularities  attending  their  issue  may  be  ratified  by 
the  municipality  if  it  originally  possessed  the  power  to  issue 

"Parkinson  v.   Parker,  85   Pa.   St.  See  also,   Bayley  v.   Taber,  5  Mass. 

313;  Lewis  v.  Clarendon,  5  Dill.   (U.  286,  4  Am.  Dec.  57;   Marvin  v.  Mc- 

S.)  329,  Fed.  Cas.  No.  8320.  Cullum,  20  Johns.  (N.  Y.)  288;  Love- 

"  Young  V.  Clarendon  Tp.,   132  U.  joy  v.  Whipple,   18  Vt.  379,  46  Am. 

S.    340,   33   L.    ed.   356,    10    Sup.    Ct.  Dec.   157;   Ward  v.  Churn,   18  Grat. 

107;  Satterlee  v.  Strider,  31  W.  Va.  (Va.)   801,  98  Am.  Dec.  749. 

781,  8  S.  E.  552.  ™  Neale   v.    County    Court,    43    W. 

•^  Portsmouth  Sav.  Bank  v.  Ashley,  Va.  90,  27  S.  E.  370. 

91  Mich.  670,  52  N.  W.  74,  30  Am.  "Kent   v.   Dana,   100  Fed.   56,   40 

St.   511.  C.   C.   A.   281;   Moller  v,   Galveston, 

™  Young  V.  Clarendon  Tp.,  132  U.  23  Tex.  Civ.  App.  693,  57  S.  W.  1116. 
S.  340,  33  L.  ed.  356,  10  Sup.  Ct.  707. 
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them/^  But  where  legislative  authority  was  wanting  in  their  in- 
ception, they  cannot  be  made  binding  by  subsequent  ratification 
by  the  municipality,  because  there  is  no  more  power  to  ratify 
than  there  was  to  create  in  the  first  instance."  In  such  a  case, 
however,  it  is  competent  for  the  legislature  to  validate  the  bonds 
by  an  act  passed  subsequent  to  the  issue.'*  And  unless  vested 
rights  have  intervened  the  legislature  may  legalize  bonds  issued 
for  an  unauthorized  purpose."  If  the  charter  under  which  bonds 
were  issued  is  invalid,  a  subsequent  legislative  recognition  of  it 
may  render  them  valid.'"  Ratification  of  bonds  may  be  by  both 
the  legislature  and  the  municipality."  The  payment  of  an  in- 
stalment of  interest  on  bonds  in  aid  of  a  railroad  which  the 
town  had  no  statutory  or  constitutional  authority  to  issue  does 
not  render  them  valid."  And  curative  acts  will  not  be  extended 
by  construction  so  as  to  cover  cases  that  are  not  clearly  within  the 
legislative  intent.'^ 

§  3573.  Municipal  bonds — Negotiability. — The  doctrine  is 
well  established  that  municipal  bonds  with  coupons,  payable  to 
bearer,  are  negotiable  securities,  and  pass  by  delivery,  and,  in 

"  Barrett  v.  Schuyler  County  Court,  v.  Commissioners,  17  Kans.  29 ;  New 

44   Mo.   197;    Freeport  v.   Marks,  59  Orleans  v.   Poutz,  14  La.  Ann.  853; 

Pa.   St.  253;  Brown  v.  Bon  Homme  Comer   v.    Folsom,    13   Gil.    (Minn.) 

Co.,   1   S.   Dak.  216,  46  N.   W.    173;  205;  Grenada  County  v.  Brogden,  112 

Burr    V.    Chariton    Co.,    2    McCrary  U.  S.  261,  28  L.  ed.  704,  5  Sup.  Ct. 

(U.    S.)    603,    12    Fed.    848;    Super-  125;   BoUes   v.   Brimfield,    120  U.    S. 

visors  V.    Schenck,   5  Wall.    (U.   S.)  759,   30   L.   ed.  786,  7   Sup.   Ct.   736; 

772,  18  L.  ed,  556;  Mills  v.  Gleason,  Quincy  v.  Cooke,   107  U.   S.  549,  27 

11  Wis.  470,  78  Am.  Dec.  721.  L.  ed.  549,  2  Sup.  Ct.  614;  Jonesboro 

"Blen   V.   Bear   River   &c.    Mining  v.  Cairo  &  St.  L.  R.  Co.,  110  U.  S. 

R.  Co.,  20  Cal.  602,  81  Am.  Dec.  132;  192,   28  L.   ed.    116,   4   Sup.    Ct.   67; 

Howe  V.  Keeler,  27  Conn.  538;  Pana  Knapp  v.  Grant,  27  Wis.  147. 

V.   Lippincott,  2   111.   App.   466,   affd.  '"Schneck     v.     Jeffersonville,     152 

92   111.    24;    Atchison    v.    Butcher,   3  Ind.  204,  52  N.  E.  212. 

Kans.  104;  People  v.  Flagg,  17  N.  Y.  "Muse    v.    Lexington,    110    Tenn. 

584;   Katzenberger  v.   Aberdeen,   121  655,  76  S.  W.  481. 

U.  S.  172,  30  L.  ed.  911,  7  Sup.  Ct.  "Mayor  of  Columbus  v.  Dennison, 

947;   Doon  Tp.  v.   Cummins,  142  U.  69  Fed.  58,  16  C.  C.  A.  125. 

S.   366,  35  L.   ed.   1044,    12   Sup.   Ct.  "Commissioners   of   Sinking  Fund 

220.  V.  Zimmerman,  101  Ky.  432,  19  Ky.  L. 

"Deyo    V.    Otoe    County,    37    Fed.  689,  41    S.   W.   428;   Union  Bank  v. 

246;  Potter  v.  Lainhart,  44  Fla.  647,  Commissioners    of    Oxford,    119    N. 

33   So.  251;   Givens  v.   Hillsborough  Car.  214,  25  S.  E.  966,  34  L.  R.  A. 

County,  46  Fla.   502,   35   So.   88,    110  487;  Tyler  v.  Capehart,  125  N.  Car. 

Am.  St.  104;  Black  v.  Cohen,  52  Ga.  64,  34  S.  E.   108. 

621;    Williams    v.    Roberts,    88    111.  '"Hayes   v.   Holly   Springs,   114  U. 

11;    Gardner  v.   Haney,   86   Ind.   17;  S.  120,  29  L.  ed.  81,  5  Sup.  Ct.  785. 
Atchison,  Topeka  &  Santa  Fe  R.  Co. 
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fact,  usually  have  all  the  qualities  and  incidents  of  commercial 
paper/"  The  fact  that  the  name  of  the  payee  is  not  inserted  in  the 
bond  will  not  destroy  its  negotiability,  and  it  seems  that  when  the 
bonds  are  so  issued  and  delivered  in  blank  the  holder  may  insert 
his  own  name.  Nor  are  the  words  "to  bearer"  or  "order"  essen- 
tial to  negotiability/^  If  the  bonds  are  payable  to  bearer  they 
are  deemed  payable  to  the  holder,  and  the  holder  is  not  regarded 
as  the  assignee  of  the  contract,  but  a  holder  through  transfer  by 
delivery/^  Municipal  bonds  have  been  held  to  be  negotiable,  not- 
withstanding they  contain  a  recital  that  payment  is  dependent 
upon  a  condition  or  the  happening  of  a  certain  contingency/' 
But  certainty  in  the  amount  payable  is  requisite  to  negotiability 
of  the  bonds/*  Municipal  bonds  not  issued  in  conformity  to 
legislative  authority,  nor  in  the  mode  and  for  the  purposes  pro- 
vided by  law,  possess  none  of  the  qualities  of  commercial  paper; 
but  when  the  municipality  is  clothed  with  authority  to  issue 
bonds  under  certain  conditions,  and  the  bonds  contain  recitals  of 
the  existence  of  the  necessary  conditions,  such  recitals  are  usually 
conclusive  in  favor  of  a  bona  fide  purchaser/'^  Municipal  bonds, 
drawn  payable  to  bearer,  are  negotiable  as  inland  bills  of  ex- 
change, and  are,  therefore,  only  payable  after  they  are  due,  upon 
presentation  at  the  office  of  the  municipal  treasurer,  or  at  the 
place  where  they  are  made  payable.  They  are  governed  by  the 
law  merchant.*' 

§  3574.  Municipal  bonds — Transfer  and  sale. — Municipal 
bonds  possessing  the  requisites  of  commercial  paper  may  be  ne- 
gotiated so  as  to  enable  a  bona  fide  holder  to  sue  thereon  in  his 
own  name,*^  and  such  bonds  cannot  be  attacked  in  his  hands  for 

'"Mercer    County    v.     Hackett,     1  "Parsons    v.    Jackson,    99    U.    S. 

Wall.    (U.    S.)    83,    17   L.    ed.   548;  434,  25  L.  ed.  457. 

Gelpcke  v.  Dubuque,  1  Wall  (U.  S.)  ^Hopper  v.  Covington,  10  Biss.  (U. 

175,    17  L.    ed.   520;    Ottawa   v.   Na-  S.)   488,  8  Fed.   Ill,  affd.   118  U.   S. 

tional  Bank,  105  U.  S.  342,  25  L.  ed.  148,  30  L.  ed.  190,  6  Sup.   Ct.   1025. 

1127;    White    v.    Vermont   &    M.    R.  See    generally    as    to    when    recitals 

Co.,  21  How.  (U.  S.)  575,  16  L.  ed.  estop,  2   Elliott  R.   R.    (2d  ed.),   §§ 

221.  898-902. 

"^  Wilson  V.  National  Bank,  103  U.  "  Bloomington   v.    Smith,    123    Ind. 

S.  770,  26  L.  ed.  488.  41,  23   N.   E.  972,   18  Am.   St.  310; 

''Farr   v.    Lyons,   21   Blatchf.    (U.  Gardner  v.  Haney,  86  Ind.  17. 

S.)    116,   13  Fed.  Zll.  ''Jennings  Banking  &  Trust  Co.  v. 

'^  Humboldt  Tp.  v.  Long,  92  U.  S.  Jefferson,    30    Tex.    Civ.    App.    534, 

642,  23  L.  ed.  752.  70    S.    W.    1005;    Martin    County    v. 
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mere  irregularities  in  their  issue,  or  upon  any  ground,  as  a  rule, 
except  their  issue  without  authority.**  But  where  the  bonds  are  not 
negotiable,  the  transferee  acquires  no  better  title  than  his  imme- 
diate transferrer.*^  Where  the  bond  recites  that  it  is  issued  pursu- 
ant to  a  certain  ordinance,  giving  date  and  title,  a  purchaser  is 
put  on  notice  of  the  provisions  of  the  ordinance  and  the  valid- 
ity.*"  He  is  chargeable  with  notice  of  want  of  power  on  the  part 
of  the  municipality  to  issue  the  bonds.'^  The  purchaser  of  nego- 
tiable municipal  bonds  from  a  bona  fide  holder  thereof  takes  with 
all  the  rights  of  his  assignor,  although  he  may  take  them  as  a 
gift  or  an  advancement  after  maturity  and  without  notice  of  the 
alleged  defenses.®^  The  purchaser  from  a  bona  fide  holder  takes 
all  the  rights  and  title  of  such  holder  regardless  of  any  knowledge 
he  may  have  concerning  their  validity  or  invalidity."^  The  pur- 
chaser is  only  required  to  ascertain  whether  the  municipality  had 
power  to  issue  the  bonds  and  is  not  required  to  see  that  the  pro- 
ceeds are  properly  applied."*  And  he  may  rely  upon  the  decision 
of  the  Supreme  Court  as  to  their  validity."^ 

Gillespie  County,  30  Tex.  Civ.  App.  "^  Board  of  Comrs.  of  Lake  County, 

307,  71  S.  W.  421.  Colo.  v.  Sutliff,  97  Fed.  270,  38  C. 

^  Franklin  County  Comrs.  v.  Gardi-  C.    A.    167 ;    Rathbone   v.    Kiowa,   83 

ner  Sav.  Inst.,  119  Fed.  36,  55  C.  C.  Fed.   125,   27   C.    C.   A.  477;   Hill  v. 

A.  614;  Citizens  Sav.  Bank  v.  Green-  Scotland  County,  34  Fed.  208;  Com- 

burg    173   N.  Y.  215.  65  N.  E.  978;  missioners    of    Douglas    County    v. 

Brokport  v.  Green,  39  Misc.  (N.  Y.)  Bolles,  94  U.  S.  104,  24  L.  ed.  46. 

231,  79  N.  Y.  S.  416.  "  Gunnison  County  Comrs.  v.  Rol- 

"^  National   Bank  of   La   Crosse  v.  lins,   173   U.    S.   255,   43   L.   ed.   689; 

Petterson,  200  111.  215,  65  N.  E.  687.  Commissioners  of  Marion  County  v. 

=■' Klamath  Falls  v.   Sachs,  35  Ore.  Clark,  94  U.   S.  278,  24  L.  ed.  59. 

325,  57  Pac.  329,  76  Am.  St.  501.  "Jones  v.  Camden,  44  S.  Car.  319, 

"  St.  Lawrence  Tp.  v.  Furman,  96  23  S.  E.  141,  51  Am.  St.  819. 
C.   C.   A.  356,   171   Fed.   400;   Union  "» Stallcup  v.  Tacoma,  13  Wash.  141, 
Bank  v.   Comrs.   of  Oxford,   119  N.  42  Pac.  541,  52  Am.  St.  25.    See  gen- 
Car.  214,  25   S.  E.  966,  34  L.  R.  A.  erally    on    the    subject    of    this    and 
487.  preceding  sections,  vol.  I,  §§  617-637. 
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§  3580.  Corporate  bonds — General  nature. — A  corpora- 
tion has  inherent  power  to  contract  debts  for  ordinary  purposes 
within  the  scope  of  its  business,  and  under  certain  circumstances, 
to  borrow  money.  It  necessarily  follows  that  it  has  inherent 
power  to  issue  its  negotiable  bonds  as  security  for  the  payment  of 
money  borrowed  or  debts  incurred  in  the  course  of  its  corporate 
business ;  express  authority  is  not  required  either  to  authorize 
the  issue  or  to  make  the  bonds  valid. ^  However,  a  corporation 
cannot  issue  bonds  in  violation  of  either  an  express  or  implied 
prohibition  in  its  charter  or  in  the  statute,  nor,  even  in  the  ab- 
sence of  express  prohibition,  for  purposes  outside  the  object  of 
its  incorporation.^  In  order  to  make  such  bonds  binding  upon 
the  corporation  they  must  be  issued  and  delivered  to 
some  person  or  corporation,  and  the  issue  cannot  be  said  to 
be  complete  nor  the  bonds  regarded  as  property  until 
they    have    been    delivered.^     The    bonds    must    issue    for    a 


'  Commonwealth  v.  Smith,  10  Allen 
(Mass.)  448,  87  Am.  Dec.  672;  Cra- 
ven V.  Atlantic  &  N.  C.  R.  Co., 
n  N.  Car.  289;  Philadelphia  &c.  R. 
Co.  V.  Lewis,  33  Pa.  St.  33,  75  Am. 
Dec.  574.  See  also,  1  Elliott  R.  R. 
(2d  ed.),  §  480. 

"Smith  V.  Alabama  Life  Ins.  &c. 
Co.,  4  Ala.  558 ;  Farmers'  Loan  &c. 
Co.   V.    San   Diego    St.    Car    Co.,   45 


Fed.  518;  Steelman  v.  Baker,  S3  N. 
J.  Eq.  672,  33  Atl.  815;  North  Side 
R.  Co.  V.  Worthington,  88  Tex.  562, 
30  S.  W.  1055,  53  Am.  St.  778; 
Pfister  V.  IMilwaukee  Elec.  R.  Co., 
83  Wis.  86,  S3  N.  W.  27. 

'  Eastern  Electric  Cable  Co.  v. 
Great  Western  Mfg.  Co.,  164  ^^lass. 
274,  41  N.  E.  295;  Coddington  v. 
Gilbert,    17    N.    Y.    489;    Sickles    v. 
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corporate  purpose,  but  if  the  corporation  should  subsequently 
divert  the  proceeds  of  the  sale  of  such  bonds  to  other  than  cor- 
porate purposes,  the  purchaser  who  acted  in  good  faith  cannot 
be  affected  by  such  subsequent  misappropriation.*  The  ordinary 
corporate  bond  is  an  instrument  under  seal  whereby  the  corpo- 
ration agrees  to  pay  a  stated  sum  of  money  upon  the  terms  set 
forth  therein.  There  are  two  classes  of  such  bonds  commonly 
designated  secured  bonds  and  unsecured  bonds,  the  former  being 
secured  by  a  mortgage  or  deed  of  trust,  which  creates  a  charge, 
and  gives  all  the  holders  of  such  bonds  a  priority  over  all  who 
may  subsequently  become  creditors  of  the  company;  but  such 
bonds  may  be  valid  although  the  mortgage  is  void.  ^  A  coupon  bond 
is  one  that  has  coupons  attached,  usually  in  the  form  of  promis- 
sory notes,  promising  to  pay  an  amount  of  money  equal  to  the 
annual  or  semi-annual  interest  on  the  bond  to  which  it  is  attached, 
and  commonly  made  payable  to  bearer.  The  execution  and  issu- 
ance of  corporate  bonds  must  be  a  real  and  bona  fide  transaction. 
The  constitutions  or  statutes  of  many  states  prohibit  corpora- 
tions from  issuing  bonds  except  for  money,  labor  performed  or 
property  actually  received."  However,  corporations  may  sell 
their  bonds  below  par  when  expressly  authorized  by  statute,  or 
where  the  particular  transaction  is  expressly  provided  for  by 
legislative  enactment.'^ 

§  3581.  Corporate  bonds — Formalities  in  preparation  and 
issue. — Certain  formalities  in  the  preparation  and  issue  of 
bonds  are  generally  imposed  by  corporations  upon  their  officers, 
and  it  becomes  important  to  know  how  far  these  instructions  af- 
fect purchasers  of  these  bonds  when  the  instructions  are  disre- 
garded. Ordinarily  the  purchaser  has  no  means  of  knowing  what 
formalities  are  required  and  to  what  extent  they  have  been  car- 
ried out.  However,  any  purchaser  who  stands  in  such  relation 
to  the  affairs  of  the  corporation  that  he  would  be  presumed  to 

Richardson,   23    Hun    (N.    Y.)    559;  =  Gamble  v.  Queen's  County  Water 

Richardson   v.   Green,   133   U.   S.   30,  Co.,   123  N.   Y.  91,  25  N.  E.  201,  9 

33, L.  ed.  516.  L.   R.   A.  527. 

*  Peoria   &c.   R.   Co.   v.   Thompson,  Junction  R.  Co.  v.  Bank,  12  Wall. 

103   III.    187.  (U.    S.)    226,  20  L.   ed.   385;   White 

°  Philadelphia  &c.  R.  Co.  v.  Lewis,  Water  Val.  Canal  Co.  v.  Vallette,  21 

33  Pa.  St.  33,  75  Am.  Dec.  574.  How.   (U.  S.)  414,  16  L.  ed.  154. 
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know  what  the  requirements  are  and  whether  they  have  been  ob- 
served, could  not  take  the  bonds  with  the  rights  of  a  third  person 
without  notice.*  But  a  purchaser  of  a  bond  from  a  person 
charged  with  notice  of  defects  and  irregularities  in  the  issue  of 
same  takes  the  bond  with  all  the  rights  of  a  bona  fide  purchaser 
if  he  was  unacquainted  with  such  circumstances  connected  with 
the  issue."  In  the  absence  of  anything  suggesting  inquiry,  pur- 
chasers of  corporate  bonds  have  a  right  to  assume  that  the  cor- 
poration has  proceeded  regularly  in  the  execution  of  its  powers.^" 
Where  the  statute  requires  the  issue  of  bonds  by  a  corporation 
to  be  authorized  or  ratified  by  a  vote  of  its  stockholders,  the 
purchaser  of  its  bonds  has  a  right  to  presume  that  the  corporation 
has  done  its  duty  and  proceeded  regularly  in  the  execution  of 
its  power.^^  The  purchaser  of  corporate  bonds  is  not  concerned 
with  requirements  respecting  the  preliminaries  of  meetings,  such 
as  the  publication  of  notices,  and  the  manner  of  conducting 
meetings,  and  any  irregularities  in  this  respect  will  not  affect  the 
validity  of  the  bonds. ^"  A  special  requirement  in  respect  to  the 
execution  of  corporate  bonds,  such  for  instance  as  that  they  shall 
be  signed  or  countersigned  by  a  certain  officer,  is  a  directory 
formality  which  does  not  affect  the  right  of  one  who  has  pur- 
chased in  good  faith  without  knowledge  of  the  informality.^^ 
However,  a  distinction  is  to  be  observed  between  such  cases  and 
cases  where  the  issuing  of  bonds  is  not  within  the  power  of  the 
corporation  under  its  charter,  nor  authorized  by  any  statute. 
Persons  dealing  in  negotiable  bonds  of  a  corporation  are  charge- 
able with  notice  of  the  power  of  a  corporation  under  its  charter 
to  issue  them,  and  bonds  not  issued  in  accordance  with  conditions 

=  Buffalo  Loan,  Trust  &  Safe  Co.  R.  Co.,  23  How.  (U.  S.)  381,  16  L. 

V.  Medina  Gas  &c.  Co.,  162  N.  Y.  67,  ed.  488. 

56  N.  E.  SOS.  "Fountaine  v.   Carmarthen  &c.   R. 

"Singer  v.  St.  Louis,  Ky.  C.  &  N.  Co.,   Zl  L.   J.   Ch.   429,   L.   R.  5   Eq. 

R.  Co.,  6  Mo.  App.  427;  Hackensack  316,    16    Wkly.    Rep.    476;    Kuser   v. 

Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  Wright,    S2   N.    J.    Eq.    825,   31    Atl. 

548.  397.  Contra,  see  Bank  of  Little  Rock 

"  Connecticut  Mut.  Life  Ins.  Co.  v.  v.  McCarthy,  55  Ark.  473,   18  S.  W. 

Cleveland,  Columbus  &  Cincinnati  R.  759;  Relley  v.  Campbell,  134  Cal.  175. 

Co.,  41  Barb.   (N.  Y.)  9.  66  Pac.  220;  Broughton  v.  Jones,  120 

'"Royal  British  Bank  v.  Turquand,  Mich.  462,  79  N.  W.  691. 

6  E.  &  B.  327;  Thompson  v.  Natchez  "Atwood    v.    Shenandoah   Val.   R. 

Water  &c.  Co.,  68  Miss.  423,  9  So.  Co.,  85  Va.  966,  9  S.  E.  748. 
821 :  Zabriskie  v.   Cleveland,  C.  &  C. 
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in  the  charter  are  subject  to  defenses  even  in  the  hands  of  bona 
fide  holders."  When  the  irregularity  is  one  which  appears  upon 
the  face  of  the  instrument  itself,  the  purchaser  is  bound  to  take 
notice  of  it.^'^ 

§  3582.    Corporate  bonds — Formalities  in  execution — Seal. 

■ — Where  the  statute  provides  that  certain  acts  shall  be  done  under 
the  corporate  seal,  then  such  statutory  requirements  must  be 
strictly  observed."  But  it  has  become  a  settled  doctrine  in  this 
country  that  corporations  may  execute  binding  contracts  with- 
out affixing  the  corporate  seal."  So  it  may  be  stated  as  a  gen- 
eral rule,  that  unless  required  by  governing  statute  or  charter,  a 
corporation  may  bind  itself  by  contract  without  the  use  of  its  seal 
in  all  cases  where  individuals  can  bind  themselves  without  the  use 
of  the  seal.^*  The  seal  may  consist  merely  of  an  impression  of 
the  corporate  seal,  indented  or  stamped  into  the  substance  of  the 
paper  of  a  printed  bond,  without  the  use  of  wax,  wafer,  or  other 
adhesive  substance."  The  fact  that  a  corporate  bond  is  issued 
under  the  seal  of  the  corporation  is  now  regarded  as  of  no  con- 
sequence in  respect  to  its  negotiability.  This  formality  only 
signifies  that  the  corporation  has  duly  executed  the  instrument. 
A  seal  does  not  make  such  an  instrument  a  deed,  or  render  it  nec- 
essary that  a  transfer  of  it  should  be  by  sealed  instrument;  but 
the  holder  may  transfer  it  in  the  same  manner  as  any  other  simple 
contract.^" 

§  3583.    Corporate  bonds — Method  of  drafting. — A  corpo- 
rate bond  should  be  drawn  so  that  the  name  of  the  corporation 

"Hackensack  Water  Co.  v.  DeKay,  N.  W.  108,  39  Am.  St.  284;  Speirs  v. 

36  N.  J.  Eq.  548.  Union    Drop-Forge    Co.,    174    Mass. 

^^  Leggett  V.  N.  J.  Mfg.  &  Banking  175,  54  N.  E.  497 ;  Leinkauf  v.  Cal- 

Co.,   1    N.   J.    Eq.   541,  23   Am.   Dec.  man,  110  N.  Y.  50,  17  N.  E.  389. 

728n.     See   generally   on   the   subject  "Griffing  Bros.  Co.  v.  Winfield,  53 

of  this   section,   1   Elliott  R.   R.    (2d  Fla.   589,    43    So.    687;    HamiUon   v. 

ed.),   §§   484,  485.  Newcastle  &c.  R.  Co.,  9  Ind.  359. 

"St.    Andrew's    Bay   Land    Co.   v.  "Griffing  Bros.  Co.  v.  Winfield,  53 

Mitchell,  4  Fla.  192,  54  Am.  Dec.  340 ;  Fla.  589,  43  So.  687 ;  Chilton  v.  Peo- 

Henning   v.   United    States   Ins.   Co.,  pie,  66  111.  501 ;  Royal  Bank  v.  Grand 

47  Mo.  425,  4  Am.  Rep.  332.  Junction  R.  &  Depot  Co.,  100  Mass. 

"Trustees  v.  Moody,  62  Ala.  389;  444,    97    Am.    Dec.    115;    Hendee   v. 

Green   Co    v.   Blodgett,   159   111.   169,  Pinkerton,  96  Mass.   (14  Allen)   381; 

42  N,  E.  176,  SO  Am.  St.  146;  Shef-  Allen   v.   Sullivan  R.   Co..  32  N.   H. 

field  School  Tp.  v.  Andress,  56  Ind.  446;  note  in  Ann.  Cas.  1912C.  42-45. 

157;  Muscatine  Water  Co.  v.  Musca-  '"Goodwin  v.  Robarts,  L.  R.  10  Ex. 

tine    Lumber    Co.,    85    Iowa    112,    52  337. 
49 — Contracts,  Vol.  4 
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appears  in  the  body  of  the  instrument,  and  not  the  name  of  the 
officer  or  agent  who  signs,  seals  or  acknowledges  it.  The  name 
of  the  corporation  should  be  signed  to  the  instrument,  followed 
by  the  word  "by"  and  this  followed  by  the  signature  of  the  officer 
or  person  executing  the  instrument  for  the  corporation.^^  So 
a  typewritten  signature  of  the  corporation,  followed  with  a  blank 
for  the  signature  of  the  officer  is  not  complete  without  the  sig- 
nature of  the  officer.^^  To  the  left  or  underneath  the  signature  of 
the  officer  signing  the  instrument  is  ordinarily  placed  the  word: 
"Attest"  followed  by  the  signature  of  the  attesting  officer.  Near 
the  name  of  the  attesting  officer  should  be  an  impression  of  the 
seal  of  the  corporation,  if  the  seal  is  necessary  or  important  in 
the  execution  of  the  instrument.  The  precise  form  of  the  bond 
is  not  material,  provided  it  has  the  signs  of  negotiable  paper. 
Bonds  may  be  made  payable  to  bearer  or  a  blank  payee.  In 
such  case  the  rule  is  that  the  holder  may  fill  in  his  name.  Where 
it  is  made  payable  to  a  particular  person  it  must  be  assigned  by 
him  in  writing,  and  its  assignment  may  be  to  a  blank  assignee 
or  by  indorsement  in  blank.  The  holder  and  not  necessarily 
the  assignee  is  in  law  the  payee.^^  The  rule  is  now  well  estab- 
lished that  a  corporate  instrument  made  out  in  the  name  of  an 
officer  or  agenti  instead  of  in  the  name  of  the  corporation  may 
be  enforced  in  a  proper  case  by  or  against  the  corporation.^* 
If  the  instrument  indicates  that  the  officer  or  agent  is  acting  only 
as  agent,  and  if  the  name  of  the  corporation  appears  on  the  instni- 
ment,  the  officer  or  agent  is  not  liable  thereon."'^  The  fact  that 
the  name  of  the  corporation  is  incorrect  in  the  signature  to  the 
bond  does  not  render  it  invalid  when  it  causes  no  ambiguity,  the 
identity  of  the  corporation  being  no  more  affected  by  a  change  of 
name  than  the  identity  of  an  individual.^"     There  are  some  cases 

^New  Haven  Sav.  Bank  v.  Davis,  Fed.  480;  Brainerd  v.  New  York  &c. 

8  Conn.  191 ;  Kinzie  v.  Chicago,  3  111.  R.  Co.,  23  N.  Y.  Super.  Ct.  332. 

(2    Scam.)    187,    3i    Am.    Dec.    443;  =' Jones  v.   Woolley,   2   Idaho   790; 

Stinchfield     v.      Little,      1     Greenl.  Jones    v.    Williams,    139    Mo.    1,    39 

(Maine)  231,  10  Am.  Dec.  65;  Brin-  S.  W.  486,  40  S.  W.  353,  37  L.  R.  A. 

ley  V.  Mann,  2  Cush.  (Mass.)  337,  48  682,    61    Am.    St.    436;    Boisgerard 

Am.  Dec.  669;  Clark  v.  Farmers'  &c.  v.  New  York  Banking  Co.,  2  Sandf. 

Co.,   15  Wend.    (N.   Y.)   256;   Hatch  (N.   Y.)   23. 

V.  Barr.  1  Ohio  390.  ==  Morrison    v.    Baechtold,    93    Md. 

™  Richmond  &c.  Iron  Co.  v.  Ches-  319,  48  Atl.  926. 

terfield  Coal  Co.,  160  Fed.  832.  "'In    re    Goldville    Mfg.    Co.,    118 

''Rutten  V.  Union  Pac.  R.  Co.,  17 
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which  hold  that  where  the  charter  requires  corporate  contracts 
to  be  signed  by  certain  officers,  contracts  signed  by  a  less  number 
than  specified  cannot  be  enforced  even  in  the  hands  of  bona 
fide  holders.^' 

§  3584.  Corporate  bonds — Kinds  and  classes. — Bonds  are 
sometimes  issued  by  a  corporation  payable  and  redeemable  at 
some  stated  future  time,  but  the  interest  of  which  is  payable 
only  and  solely  out  of  the  net  earnings  of  the  corporation  within 
an  interest  paying  period.  These  bonds  are  cilled  income 
bonds.^*  The  rights  of  holders  of  income  bonds  are  to  be  deter- 
mined by  the  terms  of  the  instrument  itself.^'*  Where  income 
bonds,  by  their  provisions,  are  payable  out  of  a  particular  fund, 
and  no  other  provision  is  made  for  payment,  then  the  liability 
to  pay  exists  only  when  such  fund  exists  and  to  the  extent  of  that 
fund;  but  the  rule  does  not  apply  where  the  mortgage  securing 
such  bonds  provides  an  additional  fund  out  of  which  the  bonds 
are  made  payable ;  in  such  case  the  bonds  are  payable  out  of  either 
or  both  funds.'"  An  irredeemable  bond  is  an  instrument  in  the 
nature  of  a  contract  for  a  perpetual  loan  issued  by  a  corporation. 
It  implies  the  voluntary  advance  of  a  sum  of  money,  repayment 
of  which  is  not  to  be  demanded,  presumably,  for  some  benefit  or 
advantage  to  the  lender.  So  long  as  the  corporation  pays  the 
interest  the  principal  is  not  demanded.  Such  bonds  are  not  de- 
ferred stock  either  in  form  or  substance.  It  has  been  held  that 
the  execution  of  such  an  instrument  is  within  the  power  of  the 
corporation  to  borrow  money ;  that  the  terms  of  the  contract  are 
within  the  control  of  the  contracting  parties  so  long  as  they  keep 
within  the  law;  and  that  there  is  no  legal  objection  to  a  con- 
tract for  a  perpetual  loan;  that  such  contracts  are  common  in 
England,  and  are  not  unknown  in  this  country.'*     Where,  under 

Fed.  892,  aflfd.  122  Fed.  569,  59  C.  C.  Atl.  161,  354,  581 ;  Seibert  v.  Minne- 

A   73  apolis  &  St.  L.  R.  Co.,  58  Minn.  39, 

"Hill    V.     Manchester    &    Salford  59  N.  W.   822;   Day  v.   Ogdensburg 

Waterworks   Co.,   2   N.   &   M.   573;  &  L.  C  R.  Co.,  107  N.  Y.  129,  13  N. 

Badger    v.    American    Popular    Life  E.  765;  Thomas  v.  New  York  &  G. 

Ins.  Co.,  103  Mass.  244.  L.  R.  Co.,  139  N.  Y.  163,  34  N.  E. 

^Garrett    v.    May,    19    Md.    177;  877. 

Thomas  v  New  York  &  G.  L.  R.  Co.,  ^  Seibert  v.   Minneapolis   &   St.  L. 

139  N    Y.'  163,  34  N.  E.  877.  R.  Co.,  58  Minn.  39,  59  N.  W.  822. 

"  State  V.  Cowen,  83   Md.  549,  35  "  Philadelphia  &  Reading  R.  Co.  v. 
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authority  for  refunding,  old  bonds  are  exchanged  for  new  ones, 
such  new  bonds  are  termed  refunding  bonds.  The  statutes  of 
some  states  require  that  bonds  of  public  and  private  corporations 
shall  be  registered,  and  such  bonds  are  designated  registered 
bonds.  Such  bonds  are  registered  by  a  certain  designated  officer 
and  are  open  to  the  inspection  of  the  public.^^  The  purpose  of 
registering  a  bond  is  to  render  it  of  no  value  to  a  thief;  hence 
when  the  holder  of  a  bond  payable  to  bearer  as  a  pledge  or  collat- 
eral security  procures  them  to  be  registered,  he  is  only  adopting 
a  measure  of  safety  for  the  benefit  of  both  himself  and  his  cestui 
que  trust.^''  What  is  termed  a  "registered  coupon  bond,"  is  one 
which  is  registered  as  to  the  principal  but  not  as  to  the  interest; 
and  the  coupons  remain  negotiable,  and  are  collected  as  if  the 
principal  had  never  been  registered.  Again,  a  debenture  is  pecu- 
liarly an  English  term  and  is  commonly  used  in  this  country. 
A  debenture  is  said  to  be  an  obligation  on  the  part  of  a  corpora- 
tion to  pay  principal  and  interest  at  a  fixed  time.^* 

§  3585.  Corporate  bonds — Negotiability. — Corporate  bonds, 
with  or  without  coupons  attached,  when  they  are  made  payable 
to  bearer,  holder,  or  to  order,  are  almost  universally  held  to  be 
negotiable  instruments  possessing  the  ordinary  incidents  of  nego- 
tiable instruments.  No  particular  form  of  words  is  necessary 
to  make  such  an  instrument  negotiable ;  it  is  sufficient  if  there  is 
an  undertaking  to  pay  and  an  intention  of  negotiability;  and 
it  is  generally  held  that  the  negotiability  is  not  affected 
by  the  fact  that  the  instrument  is  issued  under  seal.'°     Certain 

Stichter,  11  Wkly.  Notes  Cas.   (Pa.)  Thompson,  103  111.  187;  New  Albany 

325,    21     Am.    L.    Reg.     713;    Union  &c.  Plank  Rd.  Co.  v.  Smith,  23  Ind. 

Canal   Co.  v.  Antillo,  4  Watts  &   S.  353;  Griffith  v.  Burden,  35  Iowa  138; 

(Pa.)   553.    But  see  Taylor  v.  Phila-  Consolidated  Assn.  v.  Avegno,  28  La. 

delphia    &    Reading   R.    Co.,    7    Fed.  Ann.  552 ;  Jackson  v.  York  &c.  R.  Co. 

386.  48   Maine   147;    Spooner   v.   Holmes, 

"'McDaniel  v.  Gate  City  Gas-Light  102    j\Iass.    503,    3    Am.    Rep.    491 

Co.,  79  Ga.  58,  3  S.  E.  693.  Craig    v.    Vicksburg,    31    Miss.    216 

'=  Ritchie  V.  Burke,  109  Fed.  16.  Ringling   v.    Kohn,   4   Mo.    App.    59 

•*Lindley  Company  Laws,   195.    As  Morrow  v.  Vernon,  35  N.  J.  L.  490 

to    convertible    bonds,    see    1    Elliott  Brookman  v.  Metcalf,  32  N.  Y.  591 

R.   R.    (2d  ed.),   §  483.  Weith  v.  Wilmington,  68  N.  Car.  24 

^  Blackman    v.    Lehman,    Durr    &  Bank  of  Ashland  v.  Jones,   16  Ohio 

Co.,   63   Ala.    547,   35    Am.   Rep.    57;  St.   145;   Diamond  v.   Lawrence  Co., 

Mead  v.  New  York,  H.  &  N.  R.  Co.,  37  Pa.  St.  353,  78  Am.  Dec.  429. 
45  Conn.   199;   Peoria  &c.   R.   Co.  v. 


773  CORPORATE    BONDS.  §    3586 

requisites  are  not  only  essential  but  indispensable  in  order  to  give 
corporate  bonds  the  character  of  negotiability.  They  must  pro- 
vide for  the  unconditional  payment  of  a  stated  amount  of  money. 
They  must  be  payable  to  some  person  or  his  order.  If  not  pay- 
able to  some  named  person  they  must  be  payable  to  the  bearer. 
They  must  be  payable  at  a  stated  time,  or  at  a  time  capable  of 
exact  ascertainment.^^  And  some  authorities  have  held  that 
there  must  be  a  place  of  payment.*'  And  one  court  has  stated 
that  the  method  of  payment  must  be  stated.**  Such  bonds  have 
been  held  to  be  negotiable  notwithstanding  a  provision  that  they 
may  be  paid  before  maturity,  or  on  or  before  a  specified  date,  or  at 
the  pleasure  of  the  obligor.""  The  rule  is  that  negotiability  must 
appear  upon  the  face  of  corporate  bonds,  or  their  terms  must  be 
such  as  will  make  them  negotiable  under  the  rules  of  law. 

§  3586,  Corporate  bonds — Purchasers  and  bona  fide  hold- 
ers.— To  entitle  a  holder  of  bonds  to  protection,  it  is  essential 
that  either  he  or  some  former  holder  purchase  the  bonds  in  good 
faith  and  for  value.  This  does  not  mean  the  face  value,  but 
whatever  the  parties  have  agreed  upon  as  a  reasonable  value 
therefor.  Generally,  bona  fide  purchasers  are  entitled  to  protec- 
tion although  the  bonds  were  issued  either  below  par  or  without 
consideration.^"  The  holder  of  negotiable  bonds  may  be  a  bona 
lide  purchaser  for  value,  though  a  former  or  intermediate  owner 
could  not  have  claimed  rights  as  such.*^  The  Supreme  Court  of 
the  United  States  has  said :  "To  be  a  bona  fide  holder,  one  must 
be  himself  a  purchaser  for  value  without  notice,  or  the  successor 

=*  Frank  v.  Wessels,  64  N.  Y.  155;  Sup.  Ct.  371.   But  see  Way  v.  Smith, 

Evertson  v.  National  Bank,  66  N.  Y.  Ill   Mass.   523;    McClelland  v.   Nor- 

14,  23  Am.   Rep.  9;   Ackley   School-  folk,  S.  R.  Co.,  110  N.  Y.  469,  18  N. 

Dist.  V.  Hall,  113  U.  S.  135,  28  L.  ed.  E.  237,  1  L.  R.  A.  299,  6  Am.   St. 

955,  5  Sup.  Ct.  371.  397. 

"Rouede   v.    Jersey   City,    18   Fed.  "Whitney   v.    Peay,    24    Ark.    22; 

719;    Ledwich   v.   McKim,   53   N.   Y.  Alexander  v.   Atlantic,   T.   &   O.   R. 

307;    Parsons   v.    Jackson,   99  U.    S.  Co.,  67  N.  Car.  198;  Philadelphia  &c. 

434,  25  L.  ed.  457.                       •  R.  Co.  v.  Lewis,  33  Pa.  St.  33,  75  Am. 

^Ledwich  v.  McKim,  53  N.  Y.  307.  Dec.  574;  Woods  v.  Lawrence  Coun- 

'' Union     Loan     &    Trust     Co.    v.  ty,    1   Black    (U.   S.)    386,   17  L.  ed. 

Southern    Cal.    Motor   Road   Co.,   51  122;    Cromwell    v.    Sac    County,    96 

Fed.    840;    Union    Cattle    Co.   v.   In-  U.  S.  51,  24  L.  ed.  681;  Indiana  &  I. 

ternational  Trust  Co.,  149  Mass.  492,  C.  R.  Co.  v.  Sprague,  103  U.  S.  756, 

21  N.  E.  962;  Ackley  School-Dist.  v.  26  L.  ed,  554. 

Hall,  113  U.  S.  135,  28  L.  ed.  955,  5  '^Central    R.    &    Banking    Co.    v. 
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of  one  who  was."*^  This  is  the  doctrine  of  the  courts  generally 
as  to  commercial  paper,  and  applies  equally  to  the  negotiable 
bonds  of  corporations.*'  In  determining  the  bona  fides  of  the 
purchaser  the  amount  paid  and  the  value  of  the  bonds  may  be 
taken  into  consideration**  as  well  as  the  seller  and  purchaser, 
and  their  relation  to  the  corporation.*^  A  bona  fide  purchaser 
of  negotiable  corporate  bonds  may  take  them  free  from  all 
equities  and  as  valid  and  binding  instruments,  though  the  circum- 
stances under  which  they  were  issued  might  be  such  as  to  render 
them  voidable  in  the  hands  of  the  original  taker.*^  Each  suc- 
ceeding transfer  of  such  bonds  before  maturity  to  a  new  holder 
for  value,  and  without  notice  of  any  equities  or  infirmities  attach- 
ing to  them,  will  give  the  latter  a  good  title  as  against  the  former 
holder.*'  But  purchasers  of  such  bonds  cannot  close  their  eyes 
to  the  lack  of  strict  compliance  with  all  legal  requirements  and 
claim  protection  as  innocent  purchasers.  However,  it  may  be 
stated  as  a  general  rule  that  a  purchaser  in  good  faith  and  for 
value  in  the  ordinary  course  of  business,  will  not  be  affected  by 
any  irregularity  in  the  original  issue  of  such  bonds,  or  any  mis- 
application of  them  by  the  immediate  transferee,  where  such  pur- 
chaser had  no  notice,  either  actual  or  constructive.*^  But  a  pro- 
spective purchaser  is  bound  to  take  notice  of  all  matters  appearing 
upon  the  face  of  the  bonds  themselves.  When  such  bonds  are 
issued  or  indorsed  under  special  authority  conferred  by  statute, 
and  the  statute  is  referred  to  or  quoted  on  the  face  of  the  bonds, 
the  purchaser  is  put  upon  inquiry  as  to  the  terms  of  such  statute, 

Farmers'  Loan  &c.  Co.,  114  Fed.  263,  79   Ala.  576;   Riggs  v.   Pennsylvania 

52  C.  C.  A.  149,  affd.  125  Fed.  1001,  &  N.  E.  R.  Co.,  16  Fed.  804;  Thom- 

60  C.  C.  A.  400.  son-Houston   Electric  Co.  v.   Capitol 

"  McClure  v.  Oxford,  94  U.  S.  429,  Electric  Co.,  56  Fed.  849. 

24  L.  ed.  129.  "Peoria  &c.  R.   Co.  v.   Thompson, 

"Alurrav  v.   Lardner,  2  Wall.    (U.  103    111.    187;   Tyrell   v.    Cairo   &   St. 

S.)    110,  17  L.  ed.  857;  Hotchkiss  v.  L.  R.  Co.,  7  Mo.  App.  294;  Gibson  v. 

National    Banks.    21    Wall.    (U.    S.)  Lenhart,  101  Pa.  522. 

354,  22  L.  ed.  645.  "Gibson   v.   Lenhart,    101    Pa.    St. 

"  Grand  Rapids  &c.  R.  Co.  v.  Sand-  522. 

ers,  54  How.   Pr.    (N.  Y.)   214.   But,  "Gilraan   v.    New   Orleans   &c.   R. 

as   already    intimated,   he   may   be   a  Co.,   72  Ala.   566;   Pittsburgh  &c.  R. 

bona   fide   purchaser   and   entitled   to  Co.  v.  Lynde,  55  Ohio  St.  23,  44  N. 

their  full  value  even  though  he  paid  E.  596,  affd.  172  U.  S.  493,  43  L.  ed. 

comparatively    little    for    them.      See  528,    19    Super.    Ct.    238;    Mason    v. 

also,    Cromwell    County    v.    Sac,    96  Frick,  105   Pa.  St.  162,  51  Am.  Rep 

U.  S.  SI.  191. 

■■'Spence   v.   Mobile   &   M.   R.   Co., 
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and  is  bound  at  his  peril  to  take  notice  as  to  the  proper  and  legal 
fulfilment  of  the  statutory  requirements.*' 

§  3587.  Corporate  bonds — Coupons. — A  coupon  is  an  in- 
strument attached  to  an  interest  bearing  bond,  representing  the 
instalment  of  interest  due  at  a  stated  period.  It  may  be  detached 
either  at  or  before  maturity,  whereupon  it  becomes,  like  the  bond 
itself,  a  promise  to  pay  a  certain  sum  of  money  to  the  bearer 
on  a  date  named,  and  is  in  legal  effect  a  promissory  note  payable 
to  bearer.  The  courts  generally  hold  that  these  coupons  are 
negotiable.^"  But  as  a  rule  coupons  are  negotiable  only  when 
the  bonds  to  which  they  refer  are  themselves  negotiable."^  They 
must  usually  show  their  negotiability  upon  their  face,  without  ref- 
erence to  any  other  paper;  and  they  are  not  negotiable  unless 
payable  to  order  or  bearer,  or  unless  they  contain  other  equivalent 
words. "^  After  they  are  detached  from. the  bond,  the  coupons 
are  no  longer  subject  to  the  conditions  of  the  bond  or  of  the 
mortgage,  but  become  an  independent  claim,  not  af- 
fected by  the  cancelation  or  payment  of  the  bond  before 
maturity,  and  possess  all  the  attributes  of  commercial 
paper.**^  If,  however,  the  coupons  refer  to  the  bond,  this 
charges  the  holder  with  notice  of  their  provisions,  and  of  any 
provision  in  the  bond  as  to  the  maturity  of  the  bond  or  of  the 
coupons. ''^  In  the  matter  of  payment,  on  foreclosure  and  distribu- 
tion, bonds  and  their  coupons  share  pro  rata,  and  no  priority  at- 
taches on  account  of  priority  of  maturity.""  The  rule  is  well  set- 

"  Morton  v.  New  Orleans  &  S.  R.  "  McClelland  v.  Norfolk  &c.  R.  Co., 

Co.,  79  Ala.  S90;  McClure  v.  Oxford,  110  N.  Y.  469,  18  N.  E.  237,  6  Am. 

94  U.  S.  429,  24  L.  ed.  129.  St.  379,  1  L.  R.  A.  299. 

•"Rose    V.    Bridgeport,     17    Conn.  "Agusta     Bank     v.     Augusta,     49 

243;  Cicero  v.  Clifford,  S3  Ind.  191;  Maine  507;  Myers  v.  York  &  C.  R. 

Maddox  v.  Graham,  2  Mete.    (Ky.)  Co.,  43  Maine  232. 

56 ;    Chesapeake   &   O.    Canal   Co.  v.  °'  Huey  v.  Macon  Co.,  35  Fed.  481 ; 

Blair,  45  Md.   102;  Haven  v.  Grand  Clark  v.  Iowa  City,  20  Wall.  (U.  S.) 

Junction   R.  &c.   Co.,   109  Mass.  88;  583,  22  L.  ed.  427;  Walnut  v.  Wade, 

Evertson    v.    National    Bank,   66   N.  103  U.  S.  683,  26  L.  ed.  526.    See  also, 

Y.  14   23  Am.  Rep.  9 ;  Burroughs  v.  National  Exch.  Bank  v.  Hartford  &c. 

Richmond,   65    N.   Car.   234;    Beaver  R.  Co.,  8  R.  I.  375,  5  Am.  Rep.  582. 

V.  Armstrong,  44  Pa.  St.  63 ;  National  "  McClelland  v.  Norfolk,  S.  R.  Co., 

Exch.    Bank   V.    Hartford,    P.    &   F.  110  N.  Y.  469,  18  N.  E.  237,  1  L.  R. 

R.  Co.,  8  R.  I.  375,  91  Am.  Dec.  237,  A.  299,  6  Am.  St.  379. 

5  Am.   Rep.   582 ;   Thompson  v.   Lee  "  State  v.  Spartanburg  &  U.  R.  Co., 

County,  3  Wall.    (U.   S.)    327,   18  L.  8  S.  Car.   129;   Ketchum  v.   Duncan, 

ed    177;  Clark  v.  Janesville,  10  Wis.  96  U.  S.  659,  24  L.  ed.  868;  Sewall  v. 

136  Brainerd,  38  Vt.  364. 
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tied  that  the  coupons  of  a  bond  secured  by  a  mortgage  and  pay- 
able to  bearer,  though  detached  from  the  bond,  and  owned  by  a 
person  other  than  the  owner  of  the  bond,  are  still  a  part  of  the 
mortgage  debt,  because  the  mortgage  was  executed  to  secure  the 
coupons  as  well  as  the  bond/" 

§  3588.  Corporate  bonds — Pajnuent. — In  some  respects 
the  payment  of  corporate  bonds  and  coupons  is  governed  by  the 
same  rules  of  law  as  that  of  other  negotiable  instruments.  But 
payment  may  be  a  matter  of  intention  or  a  question  of  fact." 
A  provision  for  the  payment  of  bonds  and  coupons  in  gold  is  valid 
and  binding.^^  A  deposit  of  the  money  sufficient  to  pay  prin- 
cipal and  interest  at  the  place  where  the  bonds  are  payable,  may 
operate  as  a  payment  and  stop  the  interest.^^  Bondholders  can- 
not be  compelled  either  to  accept  payment  or  release  their  lien 
before  maturity  of  the  bond."*  The  ordinary  rules  as  regards 
demand  for  payment  in  the  law  of  negotiable  instruments,  apply 
generally  to  bonds  and  coupons,  and  the  rule  is  governed  by  the 
terms  of  the  instrument  itself.  The  general  rule  is  that  demand 
for  payment  need  not  be  made  before  the  holder  of  coupons  can 
bring  suit  thereon."^  Ordinarily,  there  is  no  precedence  or  prior- 
ity among  the  bonds  of  a  single  issue ;  and  the  bonds  first  num- 
bered of  a  single  series  have  no  preference  over  those  having 
higher  numbers."^  Where  negotiable  bonds  are  lost  or  destroyed 
it  seems  that  a  court  of  equity  will  compel  the  corporation  to  issue 

"Haven  v.  Grand  Junction  R.  &c.  Y.  St.  145,  54  N.  Y.  Super.  Ct.  237, 

Co.,  109  Mass.  88;  Union  Trust  Co.  v.  revd.  115  N.  Y.  297. 

Monticello  &  P.  J.  R.  Co.,  63  N,  Y.  '"' Randolph  v.  Middleton,  26  N.  J. 

311,  20  Am.  Rep.  541;.  Miller  v.  Rut-  Eq.  543. 

land  &  W.  R.  Co.,  40  Vt.  399,  94  Am.  °^  New   South   Brew.   Co.  v.   Price, 

Dec.  413.  21    Ky.   L.    11,   50   S.   W.   963;    Con- 

°'  Maxwell  Cattle  Co.  v.  Henderson,  shohocken  Tube  Co.  v.  Iron  Car  &c. 

12  Colo.  App.  425,  56  Pac.  67;  Mor-  Co.,   161   Pa.  St.   391,  28  Atl.   1119; 

ton  Trust  Co.  v.  Home  Tel.  Co.,  66  Walnut  v.  Wade,   103  U.   S.  683,  26 

N.  J.  Eq.   106,  57  Atl.  1020.  L.  ed.  526. 

™  State  V.  Hays,  50  Mo.  34,  11  Am.  "'  Columbus,    S.   &  H.   R.   Co.   Ap- 

Rep.    402;    Meyer    v.    .Muscatine,     1  peals,    109   Fed.    177;    Commonwealth 

Wall.   (U.  S.)   384,  17  L.  ed.  564.  v.  Susquehanna  &  D.  R.  Co.,  122  Pa. 

"^^  Bailey  v.  Buchanan  County,  8  N.  St.  306,  15  Atl.  448,  1  L.  R.  A.  225. 
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new  ones  upon  proper  indemnity  being  given.*'  So,  a  court  of 
equity  will  compel  the  payment  of  lost  bonds  or  coupons  where 
the  required  indemnity  is  given.'* 

""  Chesapeake   &    O.    Canal    Co.    v.  °*  Force  v.  Elizabeth,  27  N.  J.  Eq. 

Blair,  45   Md.   102;   New  Orleans,  J.  408;  Miller  v.  Rutland  &  W.  R.  Co., 

&  G.  N.  R,  Co.  V.  Mississippi  College,  40  Vt.  399,  94  Am.  Dec.  413. 
47  Miss.  560. 
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§  3595.  Official  bonds — In  general.  §  3600.  Official    bonds  —  Liability    of 

3596.  Official    bonds — Delivery,    ap-  sureties  limited  to  the  term, 

proval,  and  filing.  3601.  Official    bonds — Liability    con- 

3j97.  Official    bonds — Effect    of    ir-  tinued  after  the  term. 

regularities  in  execution  of  3602.  Official      bonds — Liability     of 

bond.  sureties  for  acts  outside  of- 

3598.  Official       bonds  —  Alterations  ficial  duty. 

and  forgeries.  3603.  Official      bonds— Liability     of 

3599.  Official  bonds — Eligibility  and  sureties   on  bond   of  officer 

title  of  principal  to  office.  for  illegal  arrest. 

§  3595.  Official  bonds — In  general. — As  a  general  rule,  a 
person  elected  or  appointed  to  an  office  is  required  to  give  a  bond 
conditioned  to  faithfully  perform  the  duties  of  the  office ;  but 
it  has  been  held  that  statutes  requiring  an  appointed  officer  to  give 
such  bond  before  entering  on  the  discharge  of  his  duties  are 
directory  only,  and  not  a  condition  precedent  to  the  right  to  exer- 
cise the  functions  of  the  office.^  If  the  statute  requiring  a  bond 
prescribes  its  form,  the  terms  in  which  it  shall  be  conditioned, 
or  the  amount  for  vi^hich  it  shall  be  given,  a  failure  to  substantial- 
ly comply  with  the  provision  of  the  statute  will  generally 
render  the  bond  void.^  But  a  bond,  though  it  may  not  tech- 
nically conform  to  statutory  requirements,  may,  nevertheless, 
be  valid  as  a  common-law  obligation,^  and  a  bond,  given  as  re- 
quired by  statute  and  acted  upon  by  the  officer,  is  valid  as  against 
such  officer  and  his  sureties,  though  it  may  be  objectionable  as 

'  Glavey  v.   United    States,    182   U.  100  N.  W.  468 ;  Philipsburg  v.  Degen- 

S.  595,  45  L.  ed.  1247,  36  Ct.  CI.   (U.  hart,    30    Mont.    299,    76    Pac.    694; 

S.)    581,   21    Sup.    Ct.  891.     But   see  Mt.  Vernon  v.  Brett,  193  N.  Y.  276, 

note  5  infra.  86   N.   E.  6;    United    States   Fidelity 

^  People     V.     Percells,     8     111.     59 ;  &  Guaranty  Co.  v.  Rainey,  120  Tenn. 

Brooks   V.   Watts,   73   Hun    (N.   Y.)  357,   113  S,   W.   397.     But  see,   Kuhl 

404,  26  N.  Y.  S.  198.  v.  Chamberlain,  140  Iowa  546,  118  N. 

=  Connelly  v.  American  Bonding  &  W.  ^^(>,  21  L.  R.  A.  (N.  S.)  766.   And 

T.  Co.,  24  Ky.  L.  714,  69  S.  W.  959 ;  see  note  to  last  case,  as  last  reported, 

Buhrer   v.   Baldwin,    137    Mich.    263,  on  the  general  subject. 
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to  penalty.*  The  approval  of  the  bond  has  been  held  a  condition 
precedent  to  the  right  of  the  officer  to  exercise  the  functions  of  the 
office,  if  the  statute  provides  that,  before  entering  upon  his  duties, 
the  officer  shall  give  a  bond  to  be  approved  by  a  clesignated  officer." 
If,  however,  the  officer  proceeds  to  act  virithout  his  bond  being 
approved,  he  is  at  least  a  de  facto  officer,  and  his  acts  are  valid  as 
to  the  public."  Approval  of  the  bond  may  be  implied  from  the  fact 
that  the  officer  charged  with  the  duty  of  approving  it  retains 
the  bond  and  thereafter  recognizes  the  officer  filing  it  as  the  in- 
cumbent of  the  office.''  A  statute  requiring  the  approving  officer 
to  indorse  his  approval  on  the  bond  is  directory  only,  and  the 
officer-elect  is  entitled  to  the  office  without  such  indorsement 
being  made.^  Nor  can  the  principal  and  sureties  successfully 
defend  an  action  on  the  bond  on  the  ground  that  the  approving 
officer  neglected  to  make  such  indorsement  as  provided  by  stat- 
ute." 

§  3596.    Official  bonds — Delivery,  approval,  and  filing. — 

An  official  bond  is  said  to  be  executed  and  delivered  when  it  is 
signed  by  the  obligors,  approved  by  the  proper  officers,  and  filed 
in  the  office  required  by  law.*"  A  bond  conditioned  for  the 
faithful  discharge  by  the  principal  of  his  duties  as  a  public  officer 
has  no  operation  until  delivered.^^  And  delivery  is  not  complete 
until  it  has  passed  beyond  the  dominion,  control,  and  authority 
of  the  maker,  and  is  no  longer  subject  to  recall.^^  But  the 
failure  to  record  an  official  bond  does  not  invalidate  it.^*  As  a 
general  rule,  an  official  bond  takes  effect  from  the  date  of  its  deliv- 
ery and  acceptance.  And  this  date  may  be  either  before  or 
after  the  date  written  in  the  instrument,  or  the  date  may  be 

*  Bromberg   v.    Fidelity   &   Deposit  699,  2  N.  W.  987,  7  N.  W.  ISS,  7,1  Am. 

Co.,   139  Ala.  338,  36  So.  622.  Rep.  229. 

°  McMillan   v.    Richards,   45    Nebr.  "  Sacramento    County   v.    Bird,   31 

786,  64  N.  W.  242;  State  v.  Lewis,  10  Cal.  66. 

Ohio    St.    128.    But    see   Oakland   v.  "People  v.  Van  Ness,  79  Cal.  84, 

Snow,  145  Cal.  419,  78  Pac.  1060.  12  Am.  St.  134,  21  Pac.  554 ;  Leeper 

"State  V.  Bokien,  14  Wash.  403,  44  v.   Hersman,   58   111.   218;    Estate   of 

Pac.   889  Ramsay   v.    People,    197    111.   572,  64 

'People  V.  Breyfogle,  17  Cal.  504;  N.  E.  549,  90  Am.  St.  177. 

Ramsay  v.  People,  197  111.  572,  64  N.  "  Paxton  v.  State,  59  Nebr.  460,  81 

E.  549,  90  Am.  St.  177.  N.  W.  383,  80  Am.  St.  689. 

'  Stacey  v.  Graves,  74  Maine  368.  '^  Whitehurst    v.    Hickey,    3    Mart. 

"Boone  County  v.  Jones,  54  Iowa  (N.  S.)  (La.)  589,  IS  Am.  Dec.  167; 

McLean  v.  Buchanan,  S3  N.  Car.  444. 
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omitted  from  the  instrument  entirely.^*  But  it  has  been  held  that 
if,  on  the  day  of  its  date,  which  date  is  some  time 
prior  to  the  expiration  of  a  term  of  office  that  the  principal  or 
officer  is  then  serving,  the  bond  is  entrusted  by  a  surety 
thereon,  to  the  principal,  who  delivers  it  to  the  obligee  on 
the  day  when  a  new  term  of  office  begins,  the  recitals  in 
the  instrument  being  equally  applicable  to  either  term,  it  cannot 
be  held  to  bind  the  surety  from  the  date  of  its  delivery  by  the 
principal  to  the  obligee/^  The  alteration  of  a  bond  after  its  de- 
livery by  the  addition  of  further  sureties,  and  again  delivering  it, 
is,  in  effect,  the  delivery  of  a  new  bond  which  takes  effect  as  such 
from  the  date  of  the  last  delivery.^''  The  failure  to  deliver  a 
bond  for  filing  within  the  time  prescribed  by  statute,  though  it 
may  render  the  principal  liable  to  a  proceeding  for  the  forfeiture 
of  his  office,  does  not  of  itself  operate  to  remove  him  from  office, 
nor  discharge  his  sureties  from  liability.^'  Ordinarily,  the  ap- 
proval and  acceptance  of  an  official  bond  by  the  officers  designated 
by  law  is  essential  to  its  becoming  operative  and  obligatory.^' 
Furthermore,  it  should  be  observed  that  the  approval  of  a  bond 
does  not  necessarily  work  its  acceptance.^" 

§  3597.  Official  bonds — Effect  of  irregularities  in  execu- 
tion of  bond. — An  official  bond  is  not  void  for  the  reason  that 
it  was  executed  after  the  time  limited  by  the  statute.^"  An  official 
bond  is  not  invalid  for  the  reason  that  it  does  not  conform  in  all 
respects  to  the  form  prescribed  by  the  statute,  but  it  is  sufficient 
if  it  contains  the  substance  of  the  statute.^^     Thus  a  bond  requir- 

"  Bruce  V.  State,  11  Gill  &  J.  (Md.)  Paxton   v.    State,    59    Nebr.    460,    81 

382;   Thomas   v.    Bleakie,    136   Mass.  N.  W.  383,  80  Am.  St.  689;  McFar- 

568 ;    United    States    v.    LeBaron,    19  lane  v.  Howell,  16  Tex.  Civ.  App.  246, 

How.    (U.    S.)    1Z,    15    L.    ed.    525;  43  S.  W.  315, 

Moses   V.    United    States,    166   U.    S.  ^'Commonwealth    v.     Magoffin,    15 

571,  41  L.  ed.  1119,  17  Sup.  Ct.  682.  Ky.  L.  775,  25  S.  W.  599;  Rounds  v. 

"Thomas    v.    Bleakie,    136    Mass.  Mansfield,  38  Maine,  586;  O'Marrow 

568.  V.   Port  Huron,  47  Mich.  585,   11  N. 

"State    V.    Paxton,    65    Nebr.    110,  W.  397;   Postmaster-General  v.  Nor- 

90  N.  W.  983.  veil,  Gilp.  (U.  S.)  106,  Fed.  Cas.  No. 

"Chicago   V.   Gage,  95   III.   593,  35  11310. 

Am.   Rep.    182;   Board  of   Comrs.   v.  "Commonwealth    v.     Magoffin,     15 

Johnson,  124  Ind.   145,  24  N.  E.  148,  Kv.  L.  775,  25  S.  W.  599;  Holt  Coun- 

7  L.  R.  A.  684,  19  L.  R.  A.  88.  Com-  ty  v.   Scott,  53  Nebr.   176,  73  N.  W. 

pare    Archer    v.    State,    74    Md.   443,  681. 

22  Atl.   8,  28  Am.   St.  261 ;    State  v,  =°  Westerhaven  v.  Clive,  5  Ohio  136. 

County  Court  of  Texas,  44  Mo.  230;  ^People    v.    Smyth,    28    Cal.    21; 
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ing  the  faithful  performance  of  official  duty  is  as  binding  upon  the 
principal  and  his  sureties  as  if  all  the  statutory  duties  of  the  officer 
were  inserted  therein/^  There  are  cases  which  hold  that  the 
failure  of  the  principal  in  his  official  bond  to  sign  it  does  not 
release  the  sureties  from  liability  thereon."'  But  other  cases  hold 
that  such  a  bond  is  prima  facie  invalid  and  not  binding  on  the 
sureties.-''  Where  a  surety  signs  a  bond  on  condition  that  the 
principal  obtain  other  signatures,  and  delivers  the  bond  to  the 
principal  for  that  purpose,  but  the  principal  delivers  the  bond  to 
the  obligee  without  obtaining  the  additional  signatures,  the  surety 
will  be  liable  on  the  bond  if  the  obligee  had  no  knowledge,  actual 
or  constructive,  of  the  conditional  agreement  between  the  prin- 
cipal and  surety.^ ^  But  the  fact  that  those  whose  names  appear 
in  the  bond  have  not  signed  it  is  notice  to  the  obHgee  or  accept- 
ing officer  of  the  condition  upon  which  the  instrument  was  exe- 
cuted.^°  The  fact  that  sureties  omit  to  put  their  seals  to  the 
bond  does  not  relieve  them  from  liability.^'  Nor  is  the  validity 
of  the  bond  affected  by  the  omission  therefrom  of  a  revenue 
stamp  required  by  law.^*     An  official  bond  is  valid  and  binding 

Smith  V.  Taylor,  56  Ga.  292;  Yeakle  State  v.  Pepper,  31  Ind.  76;  Benton 
V.  Winters,  60  Ind.  554;  Trescott  v.  County  Sav.  Bank  v.  Boddicker,  105 
Moan,  50  Maine  347;  Boykin  v.  Iowa  548,  75  N.  W.  632,  45  L.  R.  A. 
State,  50  Miss.  375;  Wimpey  v.  321,  67  Am.  St.  310;  Readfield  v. 
Evans,  84  Mo.  144;  Mayor  v.  Evans,  Shaver,  50  Maine  36,  79  Am.  Dec. 
31  N.  J.  L.  342;  Place  v.  Taylor,  22  592;  Board  of  Education  v.  Rob- 
Ohio    St    317.  inson,  81   Minn.   305,   84  N.   W.   105, 

'"Ramsay's    Estate   v.    People,    197  33  Am.  St.  374;  State  v.  McGonigle, 

111.   572,   64   N.    E    549,   90  Am.    St.  101  Mo.  353,  13  S.  W.  758,  8  L.  R. 

177;   State  v.  Nevin,   19  Nev.   162,  7  A.    735,    20    Am.    St.   609;    State    v. 

Pac.  650,  3  Am.  St.  873.  Welbes,    12   S.   Dak.   339,  81    N.   W. 

"^  State  V.   McDonald,  4  Idaho  468,  629;  King  County  v.  Ferry,  5  Wash. 

40  Pac.  312,  95  Am.  St.  137;  Deering  536,  32  Pac.  538,  19  L.  R.  A.  500,  34 
V.  Moore,  86  Maine  181,  29  Atl.  988,  Am.  St.  880. 

41  Am.  St.  534 ;  Pima  County  v.  Sny-  '^  State  v.  Wallis,  57  Ark.  64,  20 
der,  5  Ariz.  45,  44  Pac.  297;  Trustees  S.  W.  811;  Thomas  v.  Bleakie,  136 
of  Schools  V.  Sheik,  119  111.  579,  8  Mass.  568;  Duncan  v.  United  States, 
N.  E.  189  (where  the  principal's  name  7  Pet.  (U.  S.)  435,  8  L.  ed.  739. 
appeared  in  the  body  of  the  bond)  ;  "  Redwood  County  v.  Tower,  28 
Cockrill  V.  Davie,  14  Mont.  131,  35  Minn.  45,  8  N.  W.  907;  Fairport 
Pac   958  Union  Free  Schools  v.  Fonda,  77  N. 

'"Wild  Cat  Branch  v.  Ball,  45  Ind.  Y.  350;  United  States  v.  Linn,  15  Pet. 

213;  Johnston  V.Kimball  Tp.,  39  Mich.  (U.  S.)  290,  10  L.  ed.  742;  First  Nat. 

187,  33  Am.   Rep.  372;   Gay  v.  Mur-  Bank  v.   Briggs,   69  Vt.    12,   37  Atl. 

phy,  134  Mo.  98,  34  S.  W.  1091,  56  231,  37  L.  R.  A.  845,  60  Am.  St.  922. 
Am.  St.  496;  Board  of  Education  v.        ^Bettman    v.    Warwick,    108    Fed. 

Sweeney,   1    S.   Dak.   642,   48   N.  W.  46,  47  C.  C.  A.  185 ;  State  v.  Carton, 

302.  36  Am.  St.  767.  32  Ind.  1,  2  Am.  Rep.  315. 

==  Stern    v.    People,    102    111.    540; 
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without  witnesses,  whether  required  by  law  or  not.^*  Nor  does 
the  fact  that  the  date  is  erroneous  relieve  the  surety  from  liability 
where  the  principal  has  been  inducted  into  office.^*  Neither  is 
it  absolutely  essential  that  the  names  of  the  sureties  appear  in 
the  body  of  the  instrument.'^  It  is  held  generally,  that  a  mistake 
in  the  name  of  the  obligee  in  an  official  bond  does  not  render  it 
invalid.  Thus,  where  a  bond  is  given  to  the  state  instead  of  the 
county,  as  required  by  statute,  or  to  the  county  instead  of  to  the 
state,  or  to  the  township  trustee  instead  of  to  the  township  treas- 
urer, or  to  the  selectmen  of  the  town  instead  of  to  the  town,  it 
will  be  upheld  as  a  common-law  bond  if  not  good  as  a  statutory 
bond.'^  So,  a  oond  given  to  an  officer,  which  fails  to  designate 
his  official  character,  will  be  upheld.^' 

§  3598.    Official  bonds — Alterations   and   forgeries. — Any 

variation  in  the  terms  of  an  official  bond  which  tend  to  prejudice 
the  rights  of  the  surety  will  discharge  him  from  liability  thereon, 
unless  he  consents  to  the  alteration  before  made  or  ratifies  it  sub- 
sequently. The  surety  has  a  right  to  stand  on  the  very  terms 
of  his  undertaking.'*  The  substitution  of  one  surety  for  another, 
or  the  erasure  of  a  surety's  name,  is  a  material  alteration  releas- 
ing the  obligors. '°  But  an  immaterial  alteration,  such  as  does 
not  change  the  duties,  rights,  or  obligations  of  the  parties,  will  not 
discharge  the  obligors.'*  The  alteration  of  an  official  bond 
may  be  ratified  by  the  sureties  so  as  to  become  binding  upon 

^  State   V.   Hampton,   14   La.   Ann.  "  Fillmore  County  v.  Greenleaf,  80 

725;   Pierce  v.  Richardson,  2,1  N.  H.  ^Minn.   242,   83   N.   W.   157;   State  v. 

306.  Allen,  69   Miss.   508,    10   So.   473,   30 

"  Pierce  v.   Richardson,   37   N.   H.  Am.  St.  563 ;  State  v.  McGonigle,  101 

306;  State  v.  Baird,  118  N.  Car.  854,  Mo.  353,   13   S.  W.   758,  8  L.   R.  A. 

24  S.  E.  668.  735,  20  Am.  St.  609 ;  Smith  v.  United 

"Hodgkin    V.     Holland,    34    Ark.  States,  2  Wall.    (U.   S.)    219,   17   L. 

203 ;  Moore  v.  McKinley,  6  Iowa  367,  ed.   788 ;   Blanton  v.   Commonwealth, 

14  N.  W.  768;   Stewart  v.  Carter,  4  91  Va.   1,  20  S.  E.  884. 

Nebr.  564.  '"■  State  v.  Churchill,  48  Ark.  426,  3 

'"Anderson    v.    Brumby,    115    Ga.  S.  W.  352;   State  v.   Craig,  58  Iowa 

644,  42  S.  E.  11;  Faurote  v.  State,  110  238,      12      N.      W.      301;      Bracken 

Ind.  463,    11    N.    E.   472;    Charles   v.  County  v.  Daum,  80  Ky.  388,  4  Ky. 

HaskJns,   11   Iowa  329,   11  Am.  Dec.  L.  204;  State  v,  McGonigle,  101  Mo. 

148;  Lord  v.  Lancey,  21  Maine  468;  353,  13  S.  W.  758,  8  L.  R.  A.  735,  20 

King  V.  Ireland,  68  Tex.  682,  5  S.  W.  Am.  St.  609. 

499.  "  Crawford  v.  Dexter,  5  Sawy.  (U. 

"Smith   V.    Wingate,    61    Tex.    54.  S.)   201,  Fed.   Cas.  No.  3368. 
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them.*^  A  surety  who  signs  and  delivers  to  the  principal  an 
official  bond  with  blanks  as  to  the  name  and  term  of  office,  the 
penal  sum,  date,  names  of  sureties,  etc.,  impliedly  consents  to  the 
subsequent  filling  of  such  blanks,  and  he  is  bound  by  such  instru- 
ment though  the  principal  insert  a  penalty  greater  than  that 
agreed  upon,  or  obtains  worthless  sureties  instead  of  those 
agreed  upon,'^  and  the  fact  that  the  obligee  had  knowledge  that 
the  bond  was  thus  delivered  does  not  prevent  his  recovery  on  it.^° 
It  is  now  generally  held  that  the  fact  that  the  name  of  one  surety 
has  been  forged  does  not  discharge  a  surety  who  subsequently 
executes  the  bond  in  ignorance  of  the  forgery."  But  where  a 
surety  signs  a  bond  upon  the  condition  that  a  certain  other  person 
is  to  sign  the  same  as  cosurety,  and  such  other  person's  signature 
was  not  obtained,  but  his  name  was  forged  to  the  instrument,  the 
bond  was  held  void  as  to  the  surety  signing  it  conditionally.*^ 

§  3599.  Official  bonds — Eligibility  and  title  of  principal  to 
office. — Once  the  public  officer  has  assumed  the  duties  of  his 
office,  exercised  the  functions  pertaining  to  same,  and  received  the 
emoluments  thereof,  the  sureties  cannot  urge  as  a  defense  to  their 
liability  on  the  bond  that  such  officer  was  not  eligible  to  the 
office.*^  If  the  officer  omit  to  take  the  oath  of  office  required  by 
the  statute,*^  or  fail  to  take  out  or  sue  out  his  commission  within 
the  time  prescribed,  this  does  not  release  the  sureties  from  lia- 
bility on  such  officer's  bond.**    The  sureties  on  the  bond  of  a  de 

"Hagler   v.    State,    31    Nebr.    144,  "Linn  County  v.  Farris,  S2  Mo.  75, 

47  N.  W.  692,  28  Am.  St.  514;  State  14  Am.  Rep.  389. 

V.  Paxton,  65  Nebr.   110,  90  N.  W.  "'Hogue  v.  State,  28  Ind.  App.  285, 

983.  62  N.  E.  656 ;  Commonwealth  v.  Teal, 

''State  V.  Pepper,  31  Ind.  76;  Rose  14  B.  Mon.   (Ky.)  29;  Jones  v.  Gal- 

V.  Douglass  County,  52  Kans.  451,  34  latin  County,  78  Ky.  491 ;  Board  of 

Pac.    1046,   39   Am.    St.    354;    South  School   Directors   v.    Judice,   39   La. 

Berwick  v.   Huntress,   S3   Maine  89,  Ann.  896,  2  So.  792. 

87  Am.  .Dec.  535;  Smith  v.  Crooker,  "Davis  v.  Haydon,  3  Scam.   (111.) 

5  Mass.  538 ;  Butler  v.  United  States,  35 ;    Board    of    School   Directors    v. 

21  Wall    (U.  S.)  272,  22  L.  ed.  614.  Judice,  39  La.  Ann.  896,  2  So.  792; 

''Chicago  V.  Gage,  95   111.  593,  35  Marshall  v.  Hamilton,  41  Miss.  229; 

Am    Rep    182  State  v.  Findley,  "10  Ohio  51 ;  Lyndon 

"Mathisv.  Morgan,  72  Ga.  517,  53  v   Miller,  36  Vt.  329 

Am.   Rep.  847;   Stern  v.   People,  102  "State  v.  Toomer,  7  Rich.  L.   (S. 

111.  540;  State  v.  Pepper,  31  Ind.  76;  Car.)  216. 
State  V,  Baker,  64  Mo.  167,  27  Am. 
Rep.  214. 
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facto  officer  are  answerable  for  his  defaults,  and  they  cannot 
deny  the  validity  of  his  appointment  or  election/^ 

§  3600.  Official  bonds — Liability  of  sureties  limited  to  the 
term. — Where  the  officer  is  elected  or  appointed  for  a  definite 
or  fixed  period,  the  sureties  on  his  bond  are  generally  regarded 
as  liable  for  his  acts  of  defalcation  only  during  that  time,  and 
their  liability  does  not  extend  to  his  acts  after  the  expiration  of 
his  official  term  and  his  retirement  from  office.*"  And  it  seems 
that  their  liability  does  not  cover  his  acts  during  his  continuance 
in  office  after  the  expiration  of  the  prescribed  term,  whether  by 
holding  over  or  by  re-election.*^  This  rule  seems  to  hold  good 
even  in  cases  where  the  term  is  fixed  but  the  bond  is  silent  in 
this  respect,  or  if  its  recitals  in  the  matter  of  time  are  general 
or  unlimited.*^  Where,  however,  the  recitals  in  a  bond  guaran- 
teeing the  faithful  discharge  of  an  officer's  duties  are  for  a  speci- 
fied term,  and  "until  his  successor  is  appointed,"  it  has  been  held 
that  the  sureties  are  liable  only  for  default  occurring  during  the 
term  and  within  a  reasonable  time  after  the  expiration  of  the  term 
of  office.*'  In  any  event,  it  would  seem  that  the  liability  of  the 
sureties  cannot  be  prolonged  for  an  unreasonable  length  of  time 
after  their  principal's  term  expires,  even  in  case  the  statute  pro- 
vides that  the  officer  should  hold  office  for  a  specified  term  and 
"until  his  successor  is  elected  and  quahfied.'"^"     In  some  states, 

"Williamson    v.    Woolf,    27    Ala.  United  States,   1  Black   (U.  S.)    140, 

298 ;    Norris   v.    State,   22   Ark.   524 ;  17   1..   ed.    135.  For  cases  apparently 

People  V.  Jenkins,  17  Cal.  500 ;  Boone  inconsistent  with  this  view,  see  Placer 

County  V.   Jones,   54  Iowa  699,  2   N.  County    v.    Dickerson,    45    Cal.    12; 

W.  987,   7   N.  W.   155,  2,7  Am.   Rep.  Mayor  v.   Brooks,  49  Ga.   179;  But- 

229;  Mayor  of  Homer  v.  Merritt,  27  ler  v.  State,  20  Ind.   169. 

La.   Ann.    568;    State   v.    Rhoades,   6  "People   v.   Toomey,    122   111.   308, 

Nev.   352;   Custer   County  v.   Albien,  13  N.  E.  521;  Monger  v.  Harvey,  22 

7  S.  Dak.  482,  64  N.  W.  533.  Kans.  318;   O'Brien  v.   Murphy,   175 

"McDonald    v.    Bradshaw,    2    Ga.  Mass.  253,  56  N.  E.  283,  78  Am.  St. 

248,  46  Am.   Dec.   385 ;   Ada   County  487 ;  Scott  County  v.  Ring,  29  Minn, 

v.   Ellis,  5  Idaho  333,  48  Pac.   1071;  398,    13   N.   W.    181;    Moss  v.   State, 

United   States  v.   Nicholl.   12  Wheat.  10  Mo.  338,  47  Am.  Dec.  116;  First 

(U.  S.)   505,  6  L.  ed.  709.  Nat.   Bank  v.   Briggs,  69  Vt.   12,  37 

"  Fresno  Enterprise  Co,  v.  Allen,  67  Atl.  231,  37  L.  R.  A.  845,  60  Am.  St. 

Cal.    505,    8     Pac.     59;     Bonney    v.  922. 

Robertson,  6  Colo.  App.  485,  41  Pac.  "Camden  v.   Greenwald,  65   N.  J. 

842;    People   v.    Foster,    133   111.   496,  L.  458,  47  Atl.   458.   Compare  Akers 

23    N.    E.    615;    Offut    v.    Common-  v.    State,    8    Ind.    484;    Wheeling   v. 

wealth,    10    Bush    (Ky.)    212;    Keck  Black,  25  W.  Va.  266. 

V.   Coble,    13   N.   Car.   489;   Prince  v.  "Mutual  Loan  &  Building  Assn.  v. 

McNeill,   77   N.    Car.   398;    Bryan  v.  Price,  16  Fla.  204,  26  Am.  Rep.  703; 
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the  courts  have  taken  a  different  view,  and  have  held,  under  the 
clause  that  "he  shall  hold  until  his  successor  is  elected  and  quali 
fied,"  that  there  may  be  liability  on  the  sureties  for  a  term  extend.- 
ing  beyond  the  year.°^  The  sureties  on  the  bond  of  a  person  ap, 
pointed  to  fill  a  vacancy  are  not  liable  beyond  the  unexpired  term 
to  which  he  was  appointed,  even  where  such  person  is  subse- 
quently elected  for  the  regular  term  following  the  vacancy/^ 

§  3601.    Official  bonds — Liability  continued  after  the  term. 

— ^We  have  seen  that  the  sureties  on  the  bond  of  a  public  officer 
are  bound  only  for  the  term  fixed  in  the  bond  or  by  statute  for 
the  office,  but,  nevertheless,  if  there  are  words  in  the  bond  clearly 
extending  it  to  a  future  election  or  term,  it  will  be  held  obligatory 
as  its  intent  indicates,  and  sureties  on  such  bond  will  be  held  lia- 
ble for  the  acts  of  the  principal  beyond  the  period  of  his  first 
term.^^  Official  bonds  of  this  character  are  construed  with  con- 
siderable strictness,  and  the  sureties  are  held  only  for  such  a  time 
as  is  plainly  and  explicitly  therein  specified. "■'  If  the  term  of  the 
office  is  indefinite  and  not  a  fixed  period  of  time,  and  there  is  no 
stipulation  in  the  bond  limiting  the  period  for  which  the  sureties 
shall  be  liable,  they  may  be  liable  so  long  as  the  principal  continu- 
ously holds  the  office."^  It  would  seem  that  the  above  rule  would 
be  applicable  where  the  principal  holds  at  the  pleasure  of  the  ap- 
pointing power. '^^  And  the  mere  fact  that  the  board  appointing 
such  an  officer  holds  for  one  year  only  will  not  limit  the  liability 

Scott  County  v.  Ring,  29  Minn.  398,  v.   Young,   161   N.   Y.   23,   55   N.   E. 

13  N.  W.   181;   Harris  v.   Babbitt,  4  483;    Elam   v.   Commercial   Bank,   86 

Dill.     (U.    S.)     185,    Fed.    Cas.    No.  Va.  92,  9  S.  E.  498. 

6114  "O'Brien    v.    Murphy,    175-   Mass. 

"Placer    County   v.   Dickerson,   45  253,   56  N.  E.  283,  78  Am.   St.  487; 

Cal.  12;   Sparks  v.  Farmers'  Bank,  3  Lexington   &c.   R.   R.   Co.   v.   Elwell, 

Del.  Ch.  274;  State  v.  Berg,  50  Ind.  90  Mass.  371. 

496-    Thompson   v.    State,    2>1    Miss.  "Trustee    of     Richardson     School 

518;    State    v.    Daniel,    51    N.    Car.  Fund  v.  Dean,  130  Mass.  242;   Am- 

444  herst  Bank  v.  Root,  2  Met.   (Mass.) 

"'Riddel  V.  School  Dist.,  15  Kans.  522;    State   v.    Baldwin,    14    S.    Car. 

168;   Cook  v.   Clark,   13  Ky.  L.   100,  135. 

16  S   W  269  '*  Westervelt   v.   Mohrenstecher,   76 

"Fink  V.   Farmers'  Bank,   178  Pa.  Fed.  118,  22  C.  C.  A.  93,  34  L.  R.  A. 

St.  154,  35  Atl.  636,  56  Am.  St.  746;  477;    Kruttschnitt  v.   Hauck,  6   Nev. 

Lionberger  v.   Krieger,  88   Mo.   160;  163;    Exeter   Bank  v.   Rogers,   7   N. 

People's    Bldg.    Assn.    v.    Wroth,    43  H.  21. 
N.  J.  L.  70 ;  Ulster  County  Sav.  Inst. 
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of  his  sureties  to  a  year."  The  sureties'  liability  on  an  official 
bond  continues  until  the  office  and  all  that  pertains  to  it  has  been 
turned  over  to  the  qualified  successor,^^  and  they  cannot  or- 
dinarily withdraw  without  the  consent  of  the  appointing  power.^" 

§  3602.  Official  bonds — Liability  of  sureties  for  acts  out- 
side official  duty. — The  rule  is  well  established  that  the  sure- 
ties on  the  bond  of  a  pubHc  officer  cannot  be  held  for  the  wrong- 
ful acts  of  such  officer  committed  neither  by  virtue  nor  by  color 
of  office,  but  which  are  wholly  outside  the  line  of  his  official 
duty  as  defined  by  law.*"*  The  surety's  undertaking  is  only  that 
his  principal  shall  faithfully  discharge  the  duties  of  his  office 
according  to  law ;  and  when  the  officer,  assuming  to  act  as  such, 
commits  a  wrong  under  circumstances  not  imposing  upon  him 
any  duty  to  act  at  all,  the  wrong  is  not  a  breach  of  official  duty 
for  which  the  surety  obligated  himself."  Some  courts  hold,  how- 
ever, that  sureties  are  liable  for  the  acts  of  an  official  performed 
under  color  of  his  office  as  well  as  for  those  done  by  virtue  of  his 
office;"^  while  others  hold  that  their  liability  does  not  extend  to 
acts  done  by  the  official  under  color  of  office."'  But  the  better 
rule  seems  to  be  that  it  is  as  much  the  duty  of  an  officer  to  refrain 
from  corruptly  usurping  or  assuming  powers  not  pertaining  to 
his  office  as  to  refrain  from  corruptly  exercising  those  which 
properly  belong  to  it.^*     So  the  almost  uniform  current  of  the 

"Merchants'    Bank   v.    Honey,    58  °^Felonicher   v.    Stingley,    142   Cal. 

Kans.  603,  50  Pac.  871.  630,  76  Pac.  504;  Gomez  v.  Scanlan, 

™  Trustees     of     McLean      County  155   Cal.   528,   102   Pac,   12. 

School    V.    Cowden,   240    111.    39,    88  °'  Lee  v.  Charmley,  20  N.  Dak.  570, 

N.   E.  285.  129  N.  W.  448,  32  L.  R.  A.   (N.  S.) 

"  L'nited    States    v.    Campbell,    170  275 ;     Skagit     County     v.     American 

Fed.  318.  95  C.  C.  A..  114.  Bonding   Co.,  59  Wash.    1,   109  Pac. 

"People  V.    Pacific   Surety   Co.,   50  197. 

Colo.    273,    109    Pac.   961,    Ann    Cas.  ■«  Catlin  v.  U.   S.  Fidelity  &c.  Co., 

1912C.  577;  Commonwealth  v.  Catlin,  137  Ky.  208,   125   S.  W.  297;  Jersey 

129  Ky.  493,  112  S.  W.  665;  Clark  v.  City  v.  Schoppe  (N.  J.),  82  Atl.  913. 

Logan  County,  138  Ky.  676,  128  S.  W.  "♦  Clancy    v.    Kenworthy,    74    Iowa 

1079;  State  v.  Schaper,  152  Mo.  App.  740,  35  N.  W.  427,  7  Am.   St.  508; 

538,    134   S.   W.   671 ;    Jersey  City  v.  Ader  v.  Foley,  50  La.  Ann.  1262,  24 

Schoppe   (N.  J.),  82  Atl.  913;   State  So.  333;  State  v.  Leach,  60  Maine  58, 

V.  Griffith,  74  Ohio  St.  80,  77  N.  E.  11  Am.  Rep.  172;  Turner  v.   Sisson, 

686;  Inman  v.  Sherrill,  29  Okla.  100,  137   Mass.    191;   Hall  v.   Tiernev,  89 

116   Pac.   426;    Gold   v.    Campbell,   54  ]\Hnn.    407,   95    N.    W.    219;    Droles- 

Tex.  Civ.   App.  269,   117  S.  W.   463;  baugh   v.    Hill,  64   Ohio    St.   257,  60 

State  V.   :^Tankin,  68  W.  Va.  772,  70  N.  E.  202. 
S.  E.  764. 
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later  cases  regards  wrongful  acts  of  a  public  officer  colore  officii 
as  official  acts  for  which  the  sureties  upon  his  bond  are  liable."' 

§  3603.  Official  bonds — Liability  of  sureties  on  bond  of 
officer  for  illegal  arrest. — The  general  rule  is  that  the  sureties 
on  the  bond  of  an  officer  are  hable  for  the  acts  of  such  officer  in 
making  an  unlawful  arrest,  as,  for  instance,  where  the  officer 
fails  to  obtain  a  warrant  and  take  the  accused  before  the  magis- 
trate within  a  reasonable  time,"'  or  where  he  arrests  and  injures 
the  wrong  party,  such  acts  being  done  by  virtue  of  his  office."' 
So,  also,  it  has  been  held  that  the  bond  of  a  city  marshal,  stipu- 
lating that  he  will  faithfully  perform  the  duties  required  or  to  be 
required  of  him  by  ordinance  or  law,  is  sufficiently  broad  to  cover 
an  unlawftil  arrest."^  And  the  same  is  true  of  a  policeman's  bond 
stipulating  that  he  will  "well  and  truly  perform  each  and  all  of  the 
duties  *  *  *  required  of  him  by  law."""  But  where  the  offi- 
cer commits  a  wrong  under  circumstances  not  imposing  upon  him 
any  duty  to  act  at  all,  the  wrong  is  not  a  violation  of  any  official 
duty  contemplated  in  the  surety's  undertaking.'"  So,  where  an 
arrest  is  made  under  a  warrant  void  on  its  face,  or  without  a  war- 
rant, in  a  case  where  a  warrant  is  required,  it  has  been  held  that 
the  officer  does  not  act  officially,  so  as  to  constitute  ground  for  an 
action  upon  his  official  bond.'^  Nor  is  it  any  part  of  an  officer's 
duty  to  make  affidavit  for  the  arrest  of  a  party,  and  no  action  can 
be  maintained  against  a  surety  on  his  bond  by  one  arrested  on 
such  affidavit.'^ 

""Lamtnon   v.    Feusier,    111    U.    S.  "Commonwealth  v.  Teel,  33  Ky.  L. 

17,  28  L.  ed.  iZI,  4  Sup.  Ct.  286.  741,  111  S.  W.  340. 

""Leger    v.    Warren,    62    Ohio    St.  '^Connelly    v.    American    Bondmg 

500,  57  N.  E.  506,  51  L.  R.  A.  193.  &  T.  Co.,  113  Ky.  903,  24  Ky.  L.  714, 

"  Kopplekom  v.  Huffman,  12  Nebr.  69  S.  W.  959. 

95,  10  N.  W.  577.    See  also  to  same  ™Felonicher   v.    Stingley,    142   Cal. 

effect,  Martin  v.  Smith,  136  Ky.  804,  630,  76  Pac.  504;  Gomez  v.  Scanlan, 

125  S.  W.  249,  29  L.  R.  A.  (N.  S.)  155  Cal.  528,  102  Pac.  12. 

463;    Johnson   v.    Williams,    111    Ky.  "  People  v.  Beach,  49  Colo.  516,  113 

289,  63  S.  W.  759,  54  L.  R.  A.  220,  98  Pac.    513.     See    also,    Chandler    v. 

Am.  St.  416.    And  see  as  to  liability  Rutherford,  101  Fed.  774,  43  C.  C.  A. 

where  officer  is  guilty  of  assault  in  218. 

executing    civil    writ,    Greenberg    v.  "  State  v.  Meyer,  138  Mo.  App.  507, 

People,  225  111.  174,  80  N.  E.  100,  8  120  S.  W.  116. 
L.  R.  A.  (N.  S.)  1223,  and  note. 
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§  3610.  Architects  in  general. — Architects  stand  at  the 
head  of  the  building  trade,  and  they  are  supposed  to  be  skilled  in 
the  art  of  planning  and  designing  architectural  structures  of  every 
description.  They  are  required  to  possess  not  only  great  artistic 
skill  in  designing  structures,  but  also  a  practical  knowledge  of  all 
details  of  building.  And  as  a  general  rule  they  are  required  to 
furnish,  in  addition  to  the  general  design,  working  drawings 
for  the  guidance  of  the  workmen  in  construction  of  the  building. 
The  architect  must  be  familiar  with  the  strength  and  qualities  of 
the  materials  to  be  used,  the  weight  of  structures  and  the  rela- 
tionship of  the  various  operations  to  be  performed  by  the  trades 
represented  in  the  building.^  So,  where  an  architect  undertakes 
to  prepare  plans  and  specifications  for  a  building  and  to  superin- 
tend its  construction,  it  is  implied  that  he  possesses  the  requisite 
skill  and  ability  to  enable  him  to  perform  his  contract  with  the 
care,  skill,  and  ability  of  those  ordinarily  engaged  in  such  busi- 
ness.^ The  best  way  of  showing  the  competency  of  an  architect 
is  to  prove  that  he  acted  as  other  competent  architects  would  have 
done  under  the  same  circumstances.^     In  England  the  architect  is 

'  Harmer  v.  Cornelius,  5  C.  B.   (N.  N.  Y.  S.  12S,  affd.  126  N.  Y.  45,  26 

S.)   236,  28  L.  J.  C.   P.  85.   For  the  N.  E.  966,  22  Am.   St.   807. 

qualifications    necessary    for    an    ar-  ''American  Surety  Co.  v.   San  An- 

chitect   called  upon   as   an   expert   in  tonio    Loan    Trust    Co.     (Tex.    Civ. 

building   litigation,    see    Chamberlain  App.),  98  S.  W.  387. 

V.    Dunlop,    54    Hun    (N.    Y.)    639,  '  Chapman  v.  Walton,  10  Bing.  57, 

28  N.  Y.   St.  375,  5   Silvernail  98,  8  3  M.  &  Scott,  389. 

788 


789  ARCHITECTS   AND   ENGINEERS.  §    361I 

* 

required  to  build  according  to  the  plans  for  the  price  agreed  upon, 
but  the  architect  may  order  any  additions  and  alterations  that  he 
may  deem  necessary,  even  before  or  after  any  of  the  work  has 
been  done,  without  consulting  the  employer,  and  the  architect 
is  entitled  to  a  further  per  cent,  for  designing  the  same,  although 
the  builder  may  object  to  the  alteration  or  addition;*  but  this 
arbitrary  rule  does  not  obtain  in  the  United  States.'  i 

§  3611.  Contracts  with  architects. — Formerly,  in  England, 
where  no  contract  was  made  with  an  architect  as  to  compensation, 
he  received  five  per  cent,  of  the  cost  of  the  structure,  and  two  and 
one-half  per  cent,  for  his  plans  and  superintendence.  In  1862 
a  professional  institution  of  architects  formulated  a  schedule  of 
charges  on  the  percentage  basis.  The  Court  of  Exchequer,  in 
1870,  declared  that  such  code  of  charges  was  unreasonable,  illegal 
and  "contrary  to  good  sense  and  justice.""  In  Great  Britain 
the  architect  is  usually  paid  one-half  on  signing  the  contract  and 
the  balance  in  instalments  as  the  work  progresses.''  In  the 
United  States  there  is  no  fixed  rule  of  compensation  of  architects, 
and  where  the  amount  is  not  stipulated,  the  architect  is  entitled  to 
reasonable  compensation  for  his  services  in  the  light  of  circum- 
stances,^ and  where  the  contract  contains  a  stipulation  that  the 
architect  shall  not  be  entitled  to  extra  compensation  unless  agreed 
upon  in  writing  or  previously  approved  by  the  employer,  it  will 
usually  be  strictly  enforced.*  The  contract  with  an  architect 
should  fully  state  his  authority  and  stipulate  the  amount  of  his 

'Becket's  Building,  pp.  17,  20.  hive  been  made  upon  sufficient  con- 
"Adlard  v.  Muldoon,  45  111.  193.  sideration.      Flanders    v.    Wood,    83 
'Eddy     V.     McGowan,     cited     by  Tex.  277,   18   S.   W.   572.    For  cases 
Becket    as     decided     November     17,  in   which   the   court   adopted   a   spe- 
1870,  but  not  reported  in  the  Lavir  Re-  cific   percentage   as   customarily   set- 
ports,  tied  by  the  profession,  see  Knight  v. 
'Emden  Build.  Cent.  105.  Norris,    13    Minn.    473;    Oilman    v. 
"Fitzhugh   V.   Mason,   2   Cal.   App.  Stevens,  54  N.  Y.  How.  Pr.  197.    A 
220,    83    Pac.    282.     A    contract     for  contract  with  an  architect  for  super- 
.  compensation    based    on    "estimated  intending  the  construction  of  a  build- 
cost"  of  the  buildings  means  the  rea-  ing,    stipulating    that   he    should   re- 
sonable  cost  of  the  buildings  as  coii-  ceive  5  per  cent,  of  the  amount  of 
structed     according     to     the     speci-  the  lowest  bid   for   constructing  the 
fications     agreed     on.      Lambert     v.  building,  is  not  binding  on  the  owner. 
Sanford,  55   Conn.   437,   12  Atl.   519.  where  the  contract  was  not  let,  but 
Where    separate   plans    were   offered  the  building  was  constructed  by  the 
by  several  architects,  and,  before  the  owner     himself.     Loftus     v.     Green 
choice    was    made,    the    competitors  (Tex.  Civ.  App.),  104  S.  W.  396. 
agreed  that  all   should  share  in  the        "Baltimore    Cemetery    Co.    v.    Co- 
compensation,    whichever    plan    was  burn,  7  Md.  202;  Abbott  v.  Gatch,  13 
adopted,   the   contract   was   held   to  Md.  314,  71  Am.  Dec.  635. 
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compensation  in  order  to  avoid  dispute  and  litigation.  However, 
the  agreement  is  not  required  to  be  in  writing,  unless  it  is  not  to 
be  performed  within  a  year.  Where  the  architect  agrees  to  pre- 
pare plans  and  specifications  for  and  to  superintend  the  construc- 
tion of  a  building  for  a  stipulated  amount  of  the  contract  price, 
the  contract  is  entire,  and  it  has  been  held  that  he  cannot  recover 
for  preparing  the  plans  and  specifications  without  excuse  for  fail- 
ure to  superintend  the  construction  of  the  building.^"  But  where 
an  architect  agrees  to  furnish  preliminary  sketches  for  a  building 
for  a  certain  per  cent,  of  the  cost  of  the  building,  payable  on 
acceptance  of  the  sketches,  and  to  provide  complete  working 
drawings  and  specifications  for  a  certain  per  cent.,  payable  on 
completion  of  the  drawings  and  specifications,  and  to  supervise 
the  construction  of  the  building  for  a  certain  per  cent.,  payable 
pro  rata  with  the  architect's  certificates  issued  during  the  progress 
of  the  building,  this  constitutes  a  severable  contract  as  to  certain 
items,  and  he  may  recover  on  one  item  alone."  An  architect  can- 
not recover  for  plans  furnished  for  a  building  to  cost  not  exceed- 
ing a  certain  sum,  where  the  building  in  accordance  with  the  plans 
would  cost  considerable  more  than  the  maximiun  amount,  nor  can 
he  ordinarily  recover  on  the  quantum  meruit.^^  Nor  is  an  archi- 
tect entitled  to  compensation  for  his  services,  where  his  plans 

""  Spalding   County   v.    Chamberlin,  ceive   as   compensation    10   per   cent. 

130  Ga.  649,  61  S.  E.  533.  of   the  total   cost,   and   the   contract 

"Audubon   Bldg.   Co.   v.   Andrews,  recited  that  the  cost  should  not  ex- 

187   Fed.  254,   111   C.  C.  A.  92.  ceed   $12,000,   there   was   nothing   in 

"     ^Williar  v.  Nagle,  109  Md.  75,  71  the    contract,    in    the    absence    of    a 

Atl    427;  Kurfiss  v.  Martin,  130  Mo.  showing   of   want   of   good   faith  on 

App.  469,   110  S.  W.  32;   Horgan  v.  the  part  of  the  architect,  to  prevent 

New   York,   114  App.  Div.    (N.   Y.)  him    from    recovering    the    10    per 

555    100  N.  Y.  S.  68.  Where  an  archi-  cent,    on    the    total    cost    which    ex- 

tect    agreed    to    prepare    plans    and  ceeded     $12,000.     Harrison     v      Mc- 

specifications   for   a  building   to   cost  Laughlin  Bros.,  108  Md.  427,  70  Atl. 

not  in  excess  of  $25,000,  and  the  low-  424.   An   architect  is  not   entitled  to 

est  bid  for  the  construction  under  the  recover  for  the  making  of  plans  or 

plans  and  specifications  was  $35,000,  an   alteration   of  a   building  to   cost 

the  plans  and  specifications  were  not  not  in   excess   of   $20,000   where  the 

in  accordance  with  the  contract,  and  bids  received  under  such  plans  were 

the     architect     cannot     recover     for  so  largely  in   excess   of  $20,000  that 

them  where  the  owner  offered  to  re-  the   plans    were   abandoned   and   an- 

turn  them.  Graham  v.  Bell-Irving,  46  other    building    was    produced    and 

Wash.  607,  91   Pac.  8.  Where  a  con-  altered     in     accordance     with     other 

tract  with  an  architect  provided  that  plans.  Cooper  v.  Derby,  83  Conn.  40, 

he    should    furnish    the    plans    and  75   Atl,   140.  An   architect,  under  an 

specifications     and     superintend     the  agreement    to     make     plans     for     a 

construction  of  the  building  and  re-  dwelling  not  to   exceed  the   cost  of 
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are  grossly  defective.^'  The  obligation  of  paying  for  the  draw- 
ings of  an  architect  usually  rests  on  the  employer,  not  on  the 
mechanics  who  make  use  of  them.^*  But,  in  such  a  case,  where 
the  employer  directs  the  architect  to  furnish  plans  for  another 
building  to  be  erected  at  less  cost,  the  architect  is  entitled  to  com- 
pensation for  the  additional  plans,  unless  they  were  furnished 
with  the  understanding  that  they  were  to  be  accepted  and  they 
were  not  accepted.^°  As  a  general  rule,  where  an  architect  is 
stopped  by  the  other  party  from  working  on  the  plans  before  he 
has  completed  them  he  is  entitled  to  compensation  for  the  work 
done.  But  where  the  condition  of  his  original  employment  is 
that  the  plans  shall  be  for  a  house  to  cost  not  exceeding  a  certain 
sum,  and  a  change  in  the  plans  is  made  upon  the  same  condition, 
and  an  agreement  to  pay  for  extra  work  caused  by  the  change  is 
with  the  understanding  that  the  plans  when  completed  shall  be  for 
a  house  costing  not  in  excess  of  the  sum  originally  contemplated. 


$3,000,  is  entitled  to  recover  the  cost 
of  plans  calling  for  a  dwelling  cost- 
ing more  than  $3,000,  where  the 
owner  subsequent  to  the  agreement 
notified  the  architect  that  he  wanted 
a  house  that  would  suit  regardless  of 
the  cost.  Bowell  v.  Draper,  149 
Iowa  725, 29  N.  W.  S4.  Under  a  con- 
tract with  an  architect  for  plans  for 
a  building  stipulating  that  "the 
architect's  commission  on  which  at 
S  per  cent,  is  not  to  exceed  $350," 
which  is  followed  by  a  provision 
that  the  equity  in  land  to  be  con- 
veyed by  the  owner  to  the  architect 
is  to  secure  the  further  payment  of 
$250,  which  shall  be  considered  to 
be  full  payment  for  the  plans,  the 
last  provision  relating  to  the  $250 
controls  the  implied  provision  for 
compensation  by  commission.  Perkins 
V.  Hanks,  188  Mass.  120,  74  N.  E. 
314. 

"Dunne  v.  Robinson,  53  Misc.  (N. 
Y.)  545,  103  N.  Y.  S.  878. 

"Webb  V.  School,  3  Phila.  (Pa.) 
125.  As  to  the  measure  of  damages 
for  failure  by  a  carrier  to  deliver 
plans  intended  for  a  competition,  see 
Watson  V.  Ambergate  R.,  IS  Jurist 
448;  Adams'  Express  Co.  v.  Egbert, 
36  Pa.  360,  78  Am.  Dec.  382.  Where 
an  architect  was   employed  to   draw 


plans  for  the  remodeling  of  a  church, 
the  cost  of  the  remodeling  under  the 
plans  not  to  exceed  $8,000,  and  the. 
architect  was  informed  by  the  build- 
ing committee  that  no  more  money 
could  be  expended  in  remodeling, 
evidence  is  admissible  to  show  that 
the  committee  could  expend  no  more 
than  $8,000  in  making  improvements, 
where  the  plans  call  for  improve- 
ments largely  exceeding  such 
amount.  Dudley  v.  Strain  (Tex.  Civ. 
App.),  130  S.  W.  778.  Where  the 
contract  for  the  plans  for  remodel- 
ing a  church  building  stipulates  that 
they  shall  call  for  not  exceeding 
$8,000  for  the  improvement,  and  the 
plans  as  prepared  call  for  a  sum 
largely  in  excess  of  such  amount, 
evidence  is  admissible  in  an  action 
for  the  price  to  show  what  occurred 
at  the  church  meeting  at  the  time 
subscriptions  for  the  improvement 
were  taken,  that  the  architect  would 
not  have  been  employed  to  prepare 
plans  calling  for  a  greater  amount 
for  the  improvement,  and  that  the 
plans  as  drawn  are  of  no  value  to 
the  church.  Dudley  v.  Strain  (Tex. 
Civ.  App.),   130  S.  W.  778. 

"Kurfiss  V.  Martin,  130  Mo.  App. 
469,  110  S.  W.  32. 
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the  efifect  is  otherwise."  Where  a  church  committee  employ  an 
architect  to  prepare  plans  for  remodeling  a  church  building,  and 
inform  him  that  they  are  ignorant  of  the  cost  of  building  and 
repairing,  and  that  they  rely  on  him  to  draw  the  plans  for  an  im- 
provement not  to  exceed  a  certain  amount,  it  is  the  duty  of  the 
architect  to  inform  them  as  to  the  cost  of  the  improvements  for 
which  the  plans  are  drawn.^'  Although  time  may  be  of  the  es- 
sence of  the  contract  for  furnishing  plans  for  a  building,  nonper- 
formance of  the  contract  by  the  architect  is  waived  where  the  em- 
ployer continues  negotiations  with  the  architect  after  the  expira- 
tion of  the  time  and  fails  to  claim  rescission  or  the  like.^^  It  has 
also  been  held  that  plans  furnished  to  the  satisfaction  of  the  em- 
ployer cannot  be  rejected  on  the  ground  that  building  prices  are 
unreasonable.^" 

§  3612.  The  plans  and  drawings. — If  the  drawings  and 
specifications  are  subject  to  the  approval  of  the  employer,  such 
fact  should  be  clearly  set  forth  in  the  agreement,  otherwise  the 
party  who  receives  them  will  be  liable  for  their  value,  whether  he 
uses  them  or  not.^"  So,  where  A  drew  plans  for  a  building  at  B's 
request,  and  C  called  for  them  and  made  estimates  upon  them  for 
B,  but  B  concluded  not  to  build  by  them,  it  was  nevertheless  held 
that  he  was  liable  to  A  for  drawing  the  plans."  If,  on  the  other 
hand,  he  is  given  to  understand  that  his  plans  are  to  be  considered 
"probationary,"  he  will  have  no  cause  of  action  imless  they  are 
accepted.""  So,  also,  where  he  renders  service  conditionally,  or 
undertakes  a  contract  which  he  knows  will  be  of  no  value  what- 
ever to  his  employer,  he  is  not  entitled  to  compensation.^'  The 
specifications  embrace,  not  only  the  dimensions  and  mode  of  con- 
struction, but  also  a  description  of  the  material  to  be  used,  includ- 
ing its  dimensions  and  kind  and  a  detailed  account  of  the  struc- 

"Hellmuth  v.  Benoist  (Mo.  App.),  =' Kutts  v.  Pelby,  20  Pick.   (Mass.) 

129  S.  W.  257.  65. 

"Dudley     v.     Strain     (Tex.     Civ.  "=  Moffatt  v.  Dickson,  22  L.  J.  C.  P. 

App.),  130  S.  W.  778.  265,  13  C.  B.  543. 

"Lowinson  v.  McKenna,  126  N.  Y.  "^  Addison      on      Contracts,      678; 

S.  604.  Moneypenny   v.    Hartland,    1    Car.   & 

"Cann  v.  Church  of  Redeemer,  111  P.  352;  Whitty  v.  Lord  Dillon,  2  F. 

Mo.  .A.pp.   164,  85  S.  W.  994.  &    F.   67.    Where   the    acceptance   of 

^  Nelson    v.    Spooner,    2    F.   &   F.  plans    was    on    condition    that    a   re- 

613.  liable   bid   should   be   "received"    for 
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ture  and  the  work  to  be  performed  in  the  construction ;  and  be- 
fore proceeding  to  draw  the  plans  and  draft  specifications,  it  is  the 
duty  of  the  architect  to  obtain  from  the  employer  all  facts  nec- 
essary to  enable  him  to  properly  prepare  the  plans  and  specifica- 
tions.^* If  the  building  contract  contains  no  express  warranty 
of  the  sufficiency  of  the  plans,  a  warranty  will  not  be  implied,  in 
the  absence  of  a  clear  reason  therefor;^"  but  there  is  an  implied 
understanding,  upon  the  employment  of  an  architect  for  the  mak- 
ing of  plans  and  specifications  that  they  shall  be  sufficient  for  the 
purpose  for  which  they  were  intended.^"  The  specifications  must 
be  reasonably  definite  in  order  to  entitle  the  architect  to  recover 
therefor,^'  and  must  be  delivered  by  the  architect,  unless  delivery 
is  waived;^*  and  delivery  of  the  plans  will  not  obligate  the  em- 
ployer to  receive  and  pay  for  them,  where  the  construction  of  the 
building  in  accordance  with  the  plans  would  cost  largely  in  excess 
of  the  maximum  amount  specified  in  the  contract. ^°  The  fact 
that  the  plans  for  a  church,  which  were  to  be  satisfactory  to  the 
vestrymen,  were  in  the  hands  of  the  rector  for  several  weeks,  and 
a  picture  of  the  perspective  of  the  building  was  framed  by  the  ves- 

the  construction,  "received"  was  held  v.  Desenberg,  74  Mich.  79,  41  N.  W. 

not    to    include    acceptance    by    the  866. 

owner.     Hall     v.     Los     Angeles,     74  "'Nave  v.  McGrane,  19  Idaho  111, 

Cal.   502,   16   Pac.   313.   In   Walsh  v.  113  Pac.  82. 

St.  Louis  Expos.  &  Music  Hall  Assn.,  ^  American  Surety  Co.  v.  San  An- 
101  Mo.  534,  14  S.  W.  722,  it  was  tonio  Loan  &  Trust  Co.  (Tex.  Civ. 
held  that  on  the  facts  of  the  case  App.),  98  S.  W.  387. 
the  acceptance  was  conditional  only.  ''  If  the  architect  prepares  plans 
An  offer  of  prizes  for  plans,  and  of  and  specifications,  which,  if  carried 
the  position  of  superintendent  of  out,  would  violate  the  law,  he  can- 
construction  "if  successful,"  means  not  recover  therefor,  unless  he  was 
that  the  person  presenting  the  plan  directed  to  do  so  by  the  owner.  Nave 
accepted  as  best  will  be  appointed  v.  McGrane,  19  Idaho  111,  113  Pac. 
superintendent.    Walsh    v.    St.    Louis  82. 

Expos.  &  Music  Hall  Co.,  90  Mo.  459,  ''Nave  v.  McGrane,  19  Idaho  111, 

2  S.  W.  842.    A  vote  by  a  committee  113  Pac.  82.  _ 

to  adopt  a  certain  one  of  several  The  delivery  of  plans  prepared 
competing  plans,  subject  to  modifica-  by  an  architect  was  not  waived,  where 
tions  to  be  determined,  and  provided  the  architect  insists  that  the  plans 
the  cost  estimate  is  verified,  is  not  were  his  property  and  refused  to  de- 
such  a  final  acceptance  as  establishes  liver  them,  and  that  a  prior  delivery 
the  contract.  Tilley  v.  Cook  County,  was  only  for  the  purpose  of  in- 
103  U.  S.  155,  26  L.  ed.  374.  For  spection,  and  was  followed  by  a  re- 
other  cases  of  an  acceptance  not  ef-  turn  of  the  drawings  to  the  architect 
fective  because  conditional  or  quali-  with  instructions  to  hold  them  until 
fied,  see  Ada  St.  Methodist  Episcopal  a  future  date.  Hill  v.  Sheffield,  117 
Church  V.  Garnsey,  66  111.  132 ;  Allen  N.  Y.  S.  99. 

V.   Bowman,  7   Mo.   App.  29;   Doyle  =*  Dudley     v.     Strain     (Tex.     Civ. 

App.),  130  S.  W.  778. 
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trymen  and  hung  in  the  vestry-room,  does  not  amount  to  an  ac- 
ceptance of  the  plans,  which  were  afterward  rejected  because  they 
called  for  too  expensive  a  building.""  So,  in  an  action  by  an  archi- 
tect whose  plans,  after  having  been  accepted,  are  rejected  on  the 
ground  that  the  work  cannot  be  done  for  the  amount  of  his  esti- 
mate, it  seems  that  it  is  a  question  for  the  jury  whether  the  bids 
of  the  contractors  are  reasonably  near  the  architect's  estimate."^ 
The  property  in  the  plans  of  a  building  is  in  the  owner  of  the 
building  after  the  building  has  been  erected  and  the  owner  has 
paid  the  compensation  agreed  upon  f^  and  it  has  been  held  that,  as 
a  part  of  the  plans  and  specifications,  the  architect  should  prepare 
a  contract  between  the  owner  and  contractor  for  the  construction 
of  the  proposed  building."'  Where  an  architect  recommends  the 
building  of  a  structure  upon  soil  which  he  has  examined,  and 
which  he  knows  or  should  have  known  was  unsuitable  for  the 
purpose,  the  acceptance  of  the  plans  does  not  render  the  em- 
ployer liable  therefor."* 

§  3613.  Right  on  death  of  architect. — The  architect's  con- 
tract does  not  survive  to  his  personal  representative,"^  and  it  has 
been  held  that  if  there  is  a  contract  to  complete  the  building  for  a 
certain  sum,  the  representative  of  the  deceased  architect  cannot 
recover  for  the  part  performed."* 

§  3614.  The  architect  as  agent  of  the  employer. — The  re- 
lation of  principal  and  agent  is  formed  where  the  architect  acts 
for  the  proprietor  in  superintending  the  construction  of  a  build- 

°°Cann  v.  Church  of  Redeemer,  111  Architect,   11.   See  the  same  volume 

Mo.  App.  164,  85  S.  W.  994.  (38),  at  pp.  45,   182,  for  an  account 

"'Nelson  v.  Spooner,  2  F.  &  F.  613.  of  the  discussion  of  the   subject  in 

'''Gibbon  V.   Pease,  74  L.  J.  K.  B.  Europe  and  America  up  to  date.   See 

502,    1   K.   B.   810,  92   L.   T.  433,   53  also,  34  Amer.  Arch.  109. 

Wkly.  Rep.  417.  For  articles  on  the  °=Nave  v.  McGrane,  19  Idaho  HI, 

ownership     of     drawings,     see     the  113  Pac.  82. 

Journal    of    the    Royal    Institute    of  '^Whitty   v.   Lord  Dillon,   2   F.   & 

British    Architects    for    1892,    where  F.  67. 

Mr.    Wyatt    Papworth    has    a    series  =°  Hall  v.  Wright,  El.  Bl.  &  El.  746, 

upon  the  subject  at  pp.  169,  188,  231,  29  L.  J.  Q.   B.  43;   Taylor  v.   Cald- 

and  254.    In  one  of  these  is  given  an  well,  3  B.  &  S.  826. 

opinion  rendered  by  Messrs.  Manisty  ™  Stubbs   v.   Holywell   R.,   L.    R.   2 

and   Bowen,   Q.   C.    (since  appointed  Ex.  311,  36  L.   J.   Ex.   166,   See  Ap- 

justices),  in  answer  to  a  request  by  peal  of  McDaniel   (Pa.),  12  Atl.  154, 

the    Council    of    the    Institute.    This  9  Sad.   (Pa.)  260. 
opinion  is  published  in  38  American 
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ing."  His  appointment  implies  authority  to  adopt  all  proper 
or  necessary  means  to  accomplish  the  primary  object  for  which 
he  is  engaged.  It  has  been  held  in  England  that  an  architect  can 
make  a  valid  contract  binding  upon  his  employer  for  completing 
a  house,  although  no  such  contract  is  comprehended  in  the  terms 
of  the  agreement.^*  Such  a  rule  has  not  been  laid  down  in  the 
United  States,  for  the  reason  that  it  would  give  an  architect  the 
power  of  making  money  out  of  the  trust  reposed  in  him,  and 
it  is  well  settled  that  an  agent  has  no  right  to  use  his  fiduciary 
authority  for  his  own  special  benefit.""  So  an  agent  appointed 
to  settle  a  debt  cannot  purchase  it  ;*''  nor  an  engineer  enter  into  a 
subcontract  with  the  contractor  unknown  to  the  principal.*^  Any 
attempt  to  appropriate  special  profits  from  his  employment  is 
fraudulent,*^  and  a  secret  agreement  for  a  fee  from  the  contractor 
justifies  the  owner  in  discharging  the  architect  without  pay,*" 
such  a  contract  being  void.**  So  if  an  architect  and  his  employer 
enter  into  a  secret  agreement  to  the  detriment  of  the  contractor,*^ 
as  where  the  architect  agrees  to  allow  the  proprietor  the  benefit  of 
matters  he  was  to  arbitrate,*^  such  agreement  will  not  be  up- 
held by  the  courts.  The  architect  is  entitled  to  no  other  profit 
from  his  transactions  in  his  employer's  behalf  than  the  agreed 
compensation  or  reasonable  fees.  The  usual  rules  applicable  to 
a  special  agency  govern  according  to  the  circumstances.*^  An 
architect  employed  in  the  construction  of  a  building  is  not  a  gen- 
eral agent  of  the  owner,  but  his  powers  are  limited  by  the  con- 
tract.** As  a  principal  is  responsible  for  the  acts  of  his  agent 
done  within  the  scope  of  his  authority,  upon  the  general  prin- 

"Kimberley  v.  Dick,  L.  R.  13  Eq.  "Atlee  v.  Fink,  7S  Mo.  100,  43  Am. 

1,  41  L.  J.  Ch.  38.  Rep.  38S.  But  see  Legg  v.  Dunleavy, 

■^Hall  V.  Holt,  2  Vern.  322;  Wyatt  80  Mo.   SS8,   where   in  an  action  of 

V.  Hertford  (Marquis),  3  East  147.  libel  it  was  held  that  a  builder,  who 

"Wharton  on  Agency,  §  231.    And  had   declared   that  an   architect   had 

we  do  not  think  it  could  ordinarily  contracted  with  him   for  a  commis- 

be    fairly   implied   in   any   event   ac-  sion  as  to  the  condition  of  giving  the 

cording  to  the  custom  in  this  country,  contract,   was   not   guilty   of   libel. 

"Reed    v.    Norris,    2    Myl.    &   Cr.  "Kemp  v.  Rose,  1  Giff.  258;  Kim- 

361;   Knabe  v.   Ternot,   16  La.   Ann.  barley  v.   Dick,   L.   R.    13   Eq.   1,  41 

13 ;  Comstock  v.  Comstock,  S7  Barb.  L.  J.  Ch.  38.   _ 

(N    Y)   453  "Scott  v.  Liverpool,  3  De  G.  &  J. 

"■'Smith  v.  Sorby,  3  Q.  B.  D.  552n.  334,  28  L.  J.  Ch.  230. 

"  Mason  v.  Bauman,  62  111.  76.  "  Bames  v.  Ewmg,  L.  R.  1  Ex.  320. 

**Tharland     v.     Rodier,     16    Low.  "McNulty  v.   Keyser   Office  Bldg. 

Can,  473.  Co.,  112  Md.  638,  76  Atl.  1113. 
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ciple  qui  facit  per  alium  facit  per  se,  so  also  the  employer  is  liable 
for  the  acts  of  his  architect  in  pursuance  of  authority  given  him. 
The  relationship  is  one  of  employer  and  employe."  The  owner 
of  the  building  may,  therefore,  be  made  liable  in  a  proper  case  for 
the  negligence  of  his  architect  in  superintending  the  construc- 
tion.^" Although  the  owner  may  possibly  not  be  responsible  for 
negligently  employing  an  incompetent  architect,  he  may  certainly 
be  bound  for  the  architect's  acts  if  he  retains  him  after  notice  of 
incompetency."^ 

§  3615.  Power  of  architect. — In  properly  drawn  contracts, 
the  authority  of  the  architect  is  specially  prescribed,  and  where 
his  powers  are  fully  set  out,  he  will  not  be  allowed  to  transcend 
them.  In  the  absence  of  stipulations  to  the  contrary,  his  author- 
ity as  a  general  agent  is  measured  by  the  object  of  his  employ- 
ment ;  and  he  can  adopt  all  proper  or  reasonable  means  to  carry 
out  the  intention  of  his  employer.''^  He  cannot  delegate  his  au- 
thority. The  legal  maxim,  delegata  potestas  non  potest  delegari, 
applies,  prohibiting  delegated  power  from  again  being  delegated. 
An  architect  has  no  right  to  substitute  another  person  in  his 
stead  f^  but  a  special  permission  can  confer  this  right,  as  by  ex- 
press terms  of  substitution  contained  in  the  contract.^*  His  posi- 
tion is  one  involving  special  trust  and  confidence  in  his  skill,  and  if 
he  were  permitted  to  assign  his  duties  to  a  third  person,  whose 
ability  and  integrity  may  not  be  known  to  the  employer,  a  great 

"Brown      v.      Accrington      Cotton  and    erection    of    said    building,    and 

Spinning  Co.,  3  H.  &  C.  511    (build-  of   the   contractors   and   laborers   en- 

ing  originally  badly  built).  gaged  in  constructing  the  said  build- 

°°Weger    v.    Pennsylvania    R.    Co.,  ing,"  only  requires   the  architects  to 

55  Pa.  460.  see  that  the  building  is  properly  con- 

"  This,  however,  is  disputed.  For  structed,  and  does  not  make  it  their 
instance,  in  a  Connecticut  case,  the  duty  to  compel  the  contractor  to  corn- 
defendant  was  employed  to  build  a  ply  with  the  contractors-of-labor  law, 
dam  and  to  superintend  the  work;  it  No.  20,  relating  to  erection  of  bar- 
was  held  that  he  was  not  a  servant,  riers  around  shafts  and  openings,  for 
Corbin  v.  American  Mills  Co.,  27  the  protection  of  workmen.  Clinton 
Conn.  274,  71  Am.  Dec.  63.  v.  Boehm,  139  App.  Div.  (N.  Y.)  73, 

"  Richardson  v.  Anderson,  1  Camp.  124  N.   Y.   S.   789. 

43n;    Johnston    v.    Kershaw,    L.    R.  "' Combes's  case,  9  Co.  75;  Powell 

2  Ex.  82;  Robinson  v.  Mollett,  L.  R.  v.    Tuttle,    3    Comst.     (N.    Y.)    396; 

7  H.  L.  802.   A  provision   in   a  con-  Bocock  v.  Pavey,  8  Ohio  St.  270. 

tract    with    architects    for   plans   and  "  Commercial    Bank   of   Lake   Erie 

specifications,     requiring     the     archi-  v,  Norton,   1   Hill    (N.  Y.)   501. 
tects  "to  superintend  the  construction 
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injustice  might  be  done  to  those  who  had  exercised  diligence  in  the 
original  selection."  Where  the  architect  exercises  authority  rea- 
sonably implied  from  his  appointment,  he  may  bind  his  employer; 
as  where  an  architect  engaged  a  surveyor  to  measure  quantities, 
the  latter  is  entitled  to  recover  from  the  principal.^"  If  a  loss  arise 
for  the  want  of  skill  or  diligence,  and  the  employer  exercise  due 
care  in  his  selection,  the  architect  alone  is  liable ;  and  so  if  in  deal- 
ing with  third  persons  he  neglects  to  disclose  his  principal."  So, 
also,  if  he  acts  without  authority,  or  makes  false  representations  as 
to  his  position  ;°^  as  where  an  architect  represented  to  a  builder 
that  he  had  authority  to  order  certain  work  and  materials,  and  had 
no  such  authority,  he  was  held  personally  liable  for  their  value.°® 
The  architect  or  engineer  has  in  general  no  power  to  waive  or 
alter  the  terms  of  the  plans,  or  any  part  of  the  building  contract.®" 
Under  a  contract  making  the  architect  the  agent  of  the  owner, 
the  architect  may  consent  to  a  substitution  of  different  brands  of 
paint  of  the  same  quality  as  that  specified  in  the  contract.^^  But 
under  a  construction  contract  for  an  irrigation  ditch  making  the 
decision  of  the  engineer  final  as  to  the  meaning  of  the  plans  and 

""Combes's  case,  9  Coke  75;  Emer-  "'Lewis  v.  Nicholson,  18  Q.  B.  503, 

son  V.  Providence  Hat.  Mfg.  Co.,  12  21  L.  J.  Q.   B.  311. 

Mass.  237,  7  Am.  Dec.  66;  Tippets  v.  '"Randell  v.  Trimen,  18  C.  B.  786, 

Walker,  4  Mass.  595;  Lynn  v.  Bur-  25  L.  J.  C.  P.  307. 

goyne,  13  B.  Mon.  (Ky.)  400.  For  the  "Jones  v.  Queen,  7  Can.  Sup.  Ct 

architect's     responsibihty     for     over-  570;  Woodruff  v.  Rochester  &  P.  R, 

certification    as    to    work    done,    see  Co.,    108    N.    Y.   39,    14    N.    E.   832; 

Irving  V.   Morrison,  27  Up.   Can.   C.  Burke  v.   Kansas   City,  34  Mo.  App, 

P   242.     As  to  how  far  the  architect  570;  Bonesteel  v.  New  York,  22  N 

is  bound  to  give  diligence  in  the  in-  Y.   162,  20   How.   Pr.    (N.  Y.)    237 

spection    of   the    work,    in   order   to  Bond  v.  Newark,   19  N.  J.  Eq.  376 

fulfil    his    obligation    to    the    owner,  Adlard  v.   Muldoon,  45  111.   193.   An 

see    Peterson   v.   Rawson,   34   N.   Y.  architect    who    had    a    contract    for 

370 ;   Shipman  v.  State,  43  Wis.  381 ;  doing  the  plastering  was  held  to  have 

Oilman  v.  Stevens,  54  How.  Pr.   (N.  no    authority    to    have    the    mortar 

Y.)    197.  carted  from  the  place  of  making  to 

"  ]\Ioon   V.    Guardians,   3   Bing.   N.  the    building,    instead    of    having    it 

Cas.  817;  Baltimore  v.  Eschbach,  18  made  on   the  premises.   Mcintosh  v. 

Md.  276.  The  power  of  an  architect  Hastings,    156    Mass.    344,   31  _N.    E. 

to  bind  the  owner  by  his  decision  as  288.  An  architect  whose  duty  it  is  to 

to  matters  arising  under  the  building  superintend    construction    is    not    an 

contract,   is   measured  by  the  agree-  agent  of  the  owner  to  receive  notice 

ment  with  the  owner  to  be  so  bound,  of   an   assignment  by  the   contractor 

Sweatt  V.   Bonne,   60  Wash.    18,   110  of   amounts    due   to    him   under   the 

Pac    617.  contract.  Renton  v.  Monnier,  77  Cal. 

"2    Kent's    Com.     (7th    ed.)    830,  449,  19  Pac.  820. 

notes.  "Johnson    v.    Griffiths    (Tex.    Civ. 

App,),  135  S.  W.  683. 
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specifications,  it  was  held  that  the  engineer  did  not  have  power 
to  vary  the  plain  terms  used  in  the  contract."^  An  architect  who 
is  the  agent,  both  of  the  owner  and  the  contractor,  to  construe 
the  plans  and  settle  disputes,  has  no  authority  to  change  the 
plans."^  The  architect  has  no  power  to  substitute  other  persons 
(e.  g.  subcontractors)  for  those  specified  in  the  contract."*  And 
under  a  contract  making  the  architect  an  agent  of  the  owner 
and  stipulating  that  no  allowances  should  be  made  for  extra 
work,  unless  an  itemized  estimate  is  submitted  by  the  contractor 
and  the  architect's  written  order  is  given  therefor,  the  architect 
cannot  enlarge  his  power  by  waiving  the  requirements  that  the 
contractor  should  furnish  estimates  of  the  extra  work  and  obtain 
a  written  order  therefor  from  the  architect."' 

A  building  contract  making  the  decision  of  the  architect  bind- 
ing, in  case  of  difference  of  opinion  as  to  questions  arising  under 
the  contract,  does  not  authorize  the  architect  to  decide  who  shall 
be  liable  for  damages  claimed  by  the  owner  for  matters  arising 
outside  the  contract.""  But  under  such  power  conferred  upon  an 
architect,  he  has  authority  to  award  damages  for  delay  in  comple- 
tion of  the  work."^  So,  where  a  building  contract  refers  practical 
questions  of  performance  arising  during  the  progress  of  the  work 
to  the  determination  of  the  architect,  his  decision  is  binding  on 
the  parties  if  he  acts  in  good  faith  and  renders  an  honest  deci- 
sion."** A  stipulation  in  a  building  contract  that  the  decision  of 
the  architect  as  to  quantity  and  quality  of  the  work  done  shall  be 
final,  does  not  empower  the  architect  to  act  as  arbitrator,  so  as 
to  make  his  decision  as  to  the  interpretation  of  contracts  a  condi- 
tion precedent  to  the  right  to  sue  therefor."®     It  is  frequently 

"Dyer  v.  Middle  Kittitas  Irr.  Dist,  "Langley  v.  Rouss,  185  N.  Y.  201, 

40  Wash.  238,  82  Pac.  301.  11  N.   E.   1168,  revg.   106  App.   Div. 

"Foeller  v.  Heintz,   137  Wis.  169,  (N.  Y.)  225,  94  N.  Y.  S.  108. 

118  N.  W.  543,  24  L.  R.  A.   (N.  S.)  "Johnson  v.  W.  J.  Turnes  Co.,  158 

327n.  III.  App.  378. 

"'  Bouton    V.    McDonough,    84    111.  "  Conneaut    Lake    Agr.    Assn.    V. 

384;    Campbell   v.    Day,   90    III.    363.  Pittsburg    Surety    Co.,   225    Pa.    592, 

For   cases    construing   the   extent   of  74  Atl.  620. 

an  architect's  powers  under  the  cir-  "'Evans  v.   Middlesex   County,  209 

cumstances    of    particular    contracts,  Mass.  474,  95  N.  E.  897. 

see  Lewis  v.  Slack,  27  Mo.  App.  119;  °°  Derby  Desk  Co.  v.  Conners  Bros. 

Dodge   V.    McDonnell,    14    Wis.    553  Const.  Co.,  204  Mass.  461,  90  N.  E. 

(where  an  architect's  promise  to  pay  543. 
for  lime  was  held  unauthorized). 
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found  advisable,  where  there  is  doubt  as  to  the  power  of  the 
architect  to  bind  the  principal,  to  join  both  the  principal  and  the 
architect  in  a  suit  as  parties  defendant  so  that,  in  the  event  it  is 
proved  that  the  architect  acted  within  the  scope  of  his  authority, 
the  principal  may  be  held.  Of  course,  if  the  action  of  the  archi- 
tect was  unauthorized  he  alone  will  be  liable.^" 

§  3616.  Liabilities  of  architect  to  builders. — A  supervising 
architect  is  liable  in  damages  to  the  owner  or  builder,  resulting 
from  a  departure  from  the  plans  agreed  upon,  due  to  his  inex- 
cusable fault."  And  an  architect  is  not  released  from  Hability 
for  failure  to  exercise  ordinary  skill  in  supervising  the  work,  by 
payment  of  the  contract  price  for  the  building.'^  An  architect 
personally  charged  upon  a  contract  or  for  any  act  thereunder 
may  serve  upon  the  builder  a  notice  to  indemnify  him  for  the 
act,  and  thereby  make  him  a  party  to  the  proceeding.''  But  where 
a  house  is  deficiently  built  in  consequence  of  the  joint  negligence 
of  the  architect  and  contractor,  a  suit  for  such  negligence  may  be 
brought  against  the  architect  alone.'* 

'"Honduras  R.  v.  LeFevre,  L.  R.  2  196,  44  L.  J.  C.  P.   197;   Benecke  v. 

Ex.  Div.  301,  46  L.  J.  Ex.  391.  Frost,  L.  R.  1  Q.  B.  Div.  419. 

''Foeller  v.   Heintz,   137  Wis.   169,  "Newman   v.    Fowler,   8   Vr.    (N. 

118  N.  W.  543,  24  L.  R.  A.   (N.  S.)  J.)  89.     For  a  case  where  the  archi- 

327n.  tect    was    held    responsible    for    the 

"  Schwartz  v.  Kuhn,  126  N.  Y.  S.  death  of  a  workman  employed  on  the 

568.  building,  see  Lottman  v.  Barnett,  62 

"Emden  Build.  Cont.  (2d  ed.)  113;  Mo.  159. 
Dugdale  v.  Lovering,  L.  R.  10  C.  P. 


CHAPTER  XCVII. 

SPECIFICATIONS,    BILLS    OF    QUANTITIES,    AND    TENDERS. 

§3620.  Specifications.  §3622.  Tenders. 

3621.  Bill  of  quantities. 

§  3620.  Specifications. — The  specifications  are  the  written 
statements  containing  a  minute  description  of  the  particulars  of 
the  work  to  be  executed,  and  are  generally  made  with  reference  to 
the  drawings.  When  an  architect  is  employed  in  preparing  the 
design  and  plans,  it  is  usual  for  him  to  make  out  the  specifications. 
The  contractor  is  bound  to  scrupulously  follow  the  specifications, 
and  cannot  justify  a  departure  therefrom  by  substituting  other 
details,  although  as  good  as  those  called  for.  He  is  just  as  firmly 
bound  by  the  terms  of  the  specifications  as  by  the  covenants 
of  the  contract.^  So,  where  specifications  are  attached  to  a 
building  contract  at  the  time  of  signing,  they  are  merged  into  the 
contract,  and  become  part  of  it,^  and  even  the  architect  cannot 
change  the  terms  thereof  without  special  authority.^  If  more 
than  one  copy  of  the  specifications  exist,  the  contractor  is  bound 
only  by  the  one  shown  to  him.*  Where  specifications  were  not 
read  by  a  contractor,  but  imperfectly  explained  to  him,  he  was 

'Coey    V.    Lehman,    79    III.     173;  ever.    Cook  v.  Allen,  67  N.  Y.  578; 

Bragg  V.   Geddes,  93   111.  39.   Where  New    England    Iron    Co.    v.    Gilbert 

a    contract-instrument    specified    that  Elevated  R.  Co.,  91   N.  Y.  153.    The 

work   should    be   done    in   25    rooms  specifications   need  not   be   signed   if 

and    the    specifications    provided    for  they  are  otherwise  sufficiently  identi- 

it  in  all   the  rooms,  the  contract-in-  fied.    White   v.    McLaren,    l5l    Mass. 

strument  was  held  to  govern.  Tisch-  553,  24  N.   E.  911.    For  the  doctrine 

ler  V.  Apple  (Fla.),  11  So.  273.  Where  that  all  prior  agreements  in   respect 

the  specifications  are  expressly  made  to   changes   of   specifications   are   re- 

a   part   of   the   contract,    a   guaranty  garded  as  merged  in  the  contract  as 

contained    in    them    binds    the    con-  signed,   see   Coey  v.   Lehman,   79  111. 

tractor.    Lake    View    v.    MacRitchie,  173;    McCormick    Harvesting    Mach. 

134  111.  203,  25  N.  E.  663.  Hennessey  Co.  v.  Wilson,  39  Minn.  467,  40  N.  W. 

V.    Fleming    Bros.,    40    Colo.    27,    90  571 ;  Taylor  v.  Fox,  16  Mo.  App,  527; 

Pac.  77.  Stuart  v.  Cambridge,  125  Mass.  102; 

'  Smith  V.  Flanders,  129  Mass.  "322.  Stees  v.  Leonard,  20  Minn.  494. 

Actual  annexation  of  specification  to  '  Adlard  v.  Muldoon,  45  111.   193. 

the  contract   is   not  necessary,   how-  *  Sexton  v.  Chicago,  107  111.  323. 

8oo 
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held  to  be  bound  only  by  the  terms  as  thus  communicated."  'And 
where  no  plans  or  specifications  are  referred  to  in  the  contract, 
the  nature  of  the  building  to  be  erected  may  depend  upon  the  un- 
derstanding of  the  parties  as  shown  by  the  circumstances."  Where 
a  contract  to  build  was  to  be  carried  out  according  to  directions  of 
an  engineer  and  according  to  certain  specifications,  the  latter  were 
held  to  be  paramount.^  As  will  be  seen  in  another  chapter,'  the 
English  rule  that,  when  details  necessary  to  complete  the  work  are 
not  mentioned  in  the  contract  or  specifications,  no  recovery  can 
be  had  for  them  as  extras,®  is  not  uniformly  upheld  in  this  coun- 
try, for  on  the  contrary  it  has  been  judicially  declared  that  com- 
pensation will  be  allowed  in  all  cases  for  extra  work  where  the 
latter  is  necessary  to  the  prosecution  of  the  undertaking.^"  The 
former  doctrine  seems  to  have  stronger  reasons  to  support  it. 
When  a  builder  undertakes  a  contract  to  erect  a  house,  he 
agrees  either  expressly  or  impliedly  to  furnish  everything 
necessary  for  its  completion;  and  if  he  fails  to  allow  for  cer- 
tain details,  or  commits  errors  in  preparing  his  estimates,  it 
seems  but  reasonable  that  the  loss  should  fall  upon  him  and  not 
his  employer.  Nor  does  it  alter  the  case  that  insufficient  plans 
were  shown  to  the  contractor  when  the  work  was  tendered  to  him, 
for  there  was  not  an  implied  warranty  that  the  specifications  were 
sufficient  by  the  party  for  whom  the  plans  were  prepared.^^  He 
has  generally  a  fair  opportunity  to  examine  them  before  he  makes 
his  tender;  and,  as  the  law  presumes  that  he  is  competent  to 
fulfil  that  which  he  undertakes,^^  he  will  not  be  excused  because 
of  the  omission  of  necessary  details  in  the  specifications.^^    The 

"Martine  v.  Nelson,  SI  111.  422.  "Waul    v.    Hardie,    17   Tex.    553; 

"Doane     College    v.    Lanham,    26  Hillyard  v.  Crabtree's  Admr.,  11  Tex. 

Kebr.  421,  42  N.  W.  405.  264,   62   Am.   Dec.   475;    Sherman   v. 

'  Burke  v.  Kansas  City,  34  Mo.  App.  Bates,  15  Nebr.  18 ;  Smith  v.  Bristol, 

570.  33  Iowa  24. 

'Chap.   lOS   on  "Liability  for  Ex-  "Thorn  v.   Mayor  of   London,   L. 

-tras."  R-  9  Ex.  163,  1  App.  Cas.  120 ;  Sharpe 

"Williams  v.  Fitzmaurice,  3  H.  &  v.    San    Paulo   Brazilian    R.    Co.,    L. 

N.  844.  R.  8  Ch.  597,  29  L.  T.  9.  Where  a 

"  Seymour    v.    Long   Dock    Co.,   S  party    contracted    to    take    down    an 

C.   E.  Green    (N.  J.),  396.  old  bridge  and  build  a  new  one  upon 

"  Sharpe  v.  San  Paulo  R.  Co.,  L.  R.  plans  and   specifications  "believed  to 

S  Ch.  597,  29  L.  T.  9;   Scrivener  v.  be   correct."   but   it   turned  out   that 

Pask,  18  C.  B.   (N.  S.)   785,  L.  R.  1  extra  work  was  required  to  complete 

■C.   P.   715.  the  job,  the  court  held  that  the  con- 
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authorities  cited  in  this  section  are  ample  to  establish,  almost 
beyond  dispute,  that  the  fact  that  a  person  has  asked  a  contractor 
to  estimate  work  to  be  done  according  to  specifications  presented 
to  him  is  not  an  implied  warranty  that  the  specifications  are  suf- 
ficient/* so  the  claim  of  the  contractor  should  not  be  based  upon 
a  breach  of  warranty,  but  upon  a  quantum  meruit  upon  a  new 
and  implied  contract. 

Where  there  is  obscurity  in  the  drawings  and  specifications,, 
the  contractor  must  apply  to  the  architect  for  directions,  or 
he  undertakes  the  work  at  his  own  peril.^°  Where,  how- 
ever, the  work  has  been  performed  in  full  compliance  with 
the  specifications,  no  responsibility  will  attach  to  the  contractor 
if  the  structure  erected  falls,  or  is  practically  worthless,  owing 
to  defectiveness  and  insufficiency  of  the  plans  and  specifications.^* 
It  is  the  duty  of  the  contractor  faithfully  to  execute  the  work  for 
which  he  has  been  engaged,  and  he  is  not  responsible  if  the  un- 
dertaking is  valueless ;"  nor  is  he  liable  for  defects  in  a  building 
caused  by  defectiveness  in  the  plans  furnished  him  by  the  owner, 
when  the  defectiveness  was  of  such  a  nature  that  it  could  not 
have  been  foreseen  by  him.^*  So  far  as  the  plans  are  adopted  by 
the  owner  of  the  property,  they  become  his  and  he  is  responsible, 
in  a  proper  case,  for  claims  accruing  to  the  contractor  or  to  others 
for  defects  in  the  plans.    He  may  thus  become  responsible  for  the 

tractor    was    not    entitled    to    extra  Corp.,  45  L.  J.  Exch.  487,  24  W.  R. 

compensation,    although    he    claimed  932,   1  App.  Cas.   120,  34  L.  T.  545 ; 

that    the    defendants    warranted    the  Bentley    v.    State,    73    Wis.    416,    41 

work  to  be  possible  under  the  speci-  N.  W.  338. 

fications.    Thorn   v.    INIayor.    L.    R.   9  "^  Clark   v.    Pope,    70    111.    128;    St. 

Ex.  163,  1  App.  Cas.  120.     In  chapter  Paul  &  R.  Co.  v.  Bradbury,  42  Minn. 

IDS    it   is   shown   that,   under   certain  222,   44   N.   W.    1 ;    Sullivan   v.    Sing 

circumstances,  there  arises  an  implied  Sing,    122   N.   Y.  389,  25   N.   E.  366; 

authority    for    extra    work,    etc.,    and  Bentley    v.    State,    73    Wis.    416,    41 

reference    should    be    made    to    that  N.  W.  338. 

chapter.  "Clark  v.  Pope,  70  111.   128. 

"Especially  if  the  owner  gives  no-  "Clark  v.  Pope,  70  111.  128;  Mac- 

tice   (where  contractors  are  furnish-  Ritchie   v.    Lake   View,   30   111.   App. 

ing   bids   upon   plans)    that   the   an-  393;   Byron   v.   New  York,  7  N.   Y. 

nexed  estimates  of  quantities  of  ma-  St.    17,    54    N.    Y.    Super.    Ct.    411 ; 

terial  are  not  to  be  relied  upon ;  this  Loundsberry    v.    Eastwick,    3    Phila. 

will  free  him  from  responsibility  for  (Pa.)  371;  Wade  v.  Haycock,  25  Pa. 

error.   St,   Paul  &c.   R.   Co.   v.   Brad-  St.  382;  Beswick  v.  Piatt,  140  Pa.  St. 

burv,    42    Minn     222    44    N.    W.    1;  28,  21  Atl.  306;  Graves  v.  Caruthers, 

Sullivan    V.    Sing    Sing,    122    N.    Y.  Meigs   (Tenn.)   58. 

389,  25  N.  E.  366 ;  Thorn  v.  London  "  Loundsberry  v.  Eastwick,  3  Phila. 
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fall  of  buildings  owing  to  defective  plans/'  Alterations  rendered 
necessary  by  defective  plans  are  at  the  cost  of  the  owner.'"  As 
shown  in  another  chapter/^  where  the  contractor  deviates  from 
the  specifications  without  the  authority  required  to  be  given  by 
the  contract,  he  cannot,  without  substantial  performance,  recover 
even  upon  a  quantum  meruit.'^  Neither  the  builder  nor  the  archi- 
tect can  change  the  specifications  or  deviate  substantially  there- 
from, even  by  substituting  what  is  claimed  to  be  better  work  or 
material,  without  due  authority  in  accordance  with  the  contract.'^ 
The  foregoing  rules  apply  in  general  to  contracts  for  construction 
of  public  works."* 

§  3621,  Bills  of  quantities. — It  is  frequently  found  ad- 
visable, before  large  building  contracts  are  submitted  to  com- 
petitive contractors  for  tenders  (i.  e.  bids),  that  a  schedule  of  the 
materials  to  be  furnished,  and  of  the  work  to  be  performed, 
should  be  prepared  for  their  inspection.  This  itemized  list  is  called 
a  "bill  of  quantities."  Several  copies  of  it  are  usually  prepared 
and  submitted  to  those  contractors  who  enter  into  the  competition. 
The  assigning  of  prices  for  the  various  items  mentioned  is  called 
"taking  out  quantities."  As  with  the  specification,  the  bill  of 
quantities  may  become  part  of  the  contract,  either  by  actual  an- 
nexation thereto,  or  by  undertaking  the  work  in  strict  conformity 
with  it,^°  or  by  express  or  implied  agreement  as  to  the  correctness 
of  the  estimates.'"  It  is  not  considered  safe  or  wise  to  under- 
take the  erection  of  a  building  simply  upon  a  bill  of  quantities, 

(Pa.)  371;  Wade  v.  Haycock,  25  Pa.  architect's  directions,  and  the  builder 

St.   382.  was  to   allow   for  the   old   structure, 

"Bentley  v.  State,  73  Wis.  416,  41  he  must   deduct   its  value   from  the 

N.   W.   338.  A  contractor's   guaranty  amount   of   his  claim,  unless   he   can 

against    liability    for    his    negligence  show   in    evidence   that   he   informed 

does    not    secure   the   owner   against  the  owner  of  the  land  that  his  esti- 

this   liability   for   the   results   of   de-  mate  did  not  include  the  value  of  the 

fective    plans.    MacRitchie    v.    Lake  same.  Harvey  v.  Lawrence,  IS  L.  T. 

View,  30  111.  App.  393.  571. 

'"Erskine  v.  Johnson,  23  Nebr.  261,  ""Adlard  v.   Muldoon,   45    111.    193. 

36  N.  W.  510.  '*  See   as   to   specifications   in   case 

'"■  See    Chap.    101    on    Modification  of  public  works,  1  Elliott  Roads  and 

and  Alteration.  Streets,  §§  626,  639,  640. 

==  See    Chap.    101    on    Modification  ==  Kemp  v.  Rose,  1  Gifif.  258. 

and   Alteration.    So,   where  the   con-  ^Haydnville   Min.   &c.   Co.  v.   Art 

tract  was  to  do  certain  work  accord-  Institute,     39     Fed.     484;     Langley 

ing  to  specifications,   and  under  the  v.   Rouss,  85  App.  Div.    (N.  Y.)   27, 

82  N.  Y.  S.  1082 ;  Delafield  v.  West- 
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though  this  is  sometimes  done,  as  numerous  contingencies  are 
likely  to  arise  which  it  Will  not  cover,  and  which  the  law  cannot 
always  equitably  adjust."  For  instance,  if  the  amount  of  mate- 
rials found  to  be  actually  needed  to  complete  the  structure  is  in 
excess  of  that  called  for  in  the  bill,  the  addition  may  be  charged 
as  extra,  and  the  owner  of  the  building  cannot  tell  beforehand 
what  it  is  going  to  cost  him.  It  is  well,  however,  to  let  it  be 
auxiliary  to  the  contract,  especially  if  it  is  attached  as  a  schedule 
of  prices  for  extras  which  are  likely  to  be  needed.  In  the  ab- 
sence of  a  stipulation  to  the  contrary,  it  may  be  shown  that  the 
architect  has  an  implied  authority,  as  agent  of  his  employer,  to 
engage  a  quantity  surveyor,^^  but  this  is  dependent  upon  proof 
of  the  custom  of  the  building  trade.'"  If,  however,  an  architect 
is  employed  to  prepare  plans  and  specifications  for  a  house,  and 
to  procure  a  builder  to  erect  it,  he  may  make  out  the  quantities, 
and  represent  to  the  contractor  that  they  are  correct,  and  the  lat- 
ter may  thereupon  make  a  tender,  which,  if  accepted  and  acted 
upon,  will  bind  the  contracting  parties.  The  contractor  cannot, 
in  such  a  case,  recover  more  than  the  contract  price,  although  it 
turns  out  that  the  quantities  are  erroneous,  and  that  he  has  ex- 
pended upon  the  building  a  much  larger  amount  than  he  contem- 
plated.^" When  he  undertakes  the  job,  he  impliedly  agrees  to  fur- 
nish everything  reasonably  necessary  for  the  completion  of  the 
building;'^  nor  is  the  owner  entitled  to  a  reduction  from  the 
agreed  price,  where  the  cost  is  less  than  the  estimate.^''     The 

field,  n  Hun   (N.  Y.)   124,  59  N.  Y.  Monmouth    Park    Assn.    v.    Warren, 

St.    73,    28    N.    Y.    S.    440;    Atlantic  55  N.  J.  Law  598,  27  Atl.  932;  Riley 

Dredging  Co.  v.  United  States,  35  Ct.  v.  Brooklyn,  46  N.  Y.  444,  revg.  56 

CI.    (U.   S.)    463.  Barb.  (N.  Y.)   559;  Sullivan  v.  Sing 

"  Kemp  V.  Rose,  1  Giff.  258.  Sing,   122   N.   Y.  389,  25   N.  E.  366. 

^°  Moon  V.  Witney  Union,  3  Bing.  "  Williams    v.    Fitzmaurice,    3    H. 

N.  Cas.  814.  &.  N.  844.  So,  where  a  contractor  had 

^  Taylor   v.    Hall,   4   Ir.    R.    C.    L.  put  into  a  building  certain  joist  not 

467;     Wiglesworth     v.     Dallison,     1  called  for  in  the  specification  or  bill 

Dougl.  201.  of  quantities,  and  contended  that  the 

^Scrivener  v.   Pask,   18  C.  B.    (N.  defendant    had   the   use   thereof,   the 

S.)    785,    affd.    L.    R.    1    C.    P.   715;  court   held   that   the  owner  was  not 

Kemp  V.   Rose,  4  Jur.    (N.   S.)   919;  liable  for  the  value.  Ellis  v.  Hamlen, 

Sharpe  v.  San  Paulo  Brazilian  R.  Co.,  3  Taunt.  52. 

L.  R.  8  Ch.  597,  29  L.  T.  9 ;  Coker  v.  »'  Peters   v.  Quebec  Harbour  Comrs , 

Young,    2    F.    &    F.    98;    Haydnville  19  Can.  Sup.  Ct.  685,    These  matters 

I\lln.  &c.  Co.  V.  Art  Institute,  39  Fed.  may,  however,  depend  upon  the  par- 

484;    St.    Paul,    &    N.    P.    R,    Co.   v.  ticular  contract. 
Bradbury,  42  Minn.  222,  44  \.  W.  1 ; 
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person  for  whom  the  building  is  to  be  erected  is  generally  liable 
for  the  cost  of  taking  out  quantities;"^  but  if  the  offer  is  accepted 
by  a  contractor,  and  afterward  by  his  act  the  contract  is  prevented 
from  being  completely  executed,  he  will  be  liable  to  the  surveyor 
for  his  fees  in  taking  out  quantities."*  The  act  of  submitting  a 
bill  of  quantities,  which  has  been  prepared  for  the  employer  by 
the  architect,  does  not  render  the  former  liable  upon  an  implied 
warranty  of  their  sufficiency"^  unless  it  can  be  shown  that  the  ar- 
chitect was  acting  as  the  agent  of  the  employer."^  Contracts  usu- 
ally refer  only  to  the  plans  and  specifications,  wholly  ignoring  the 
bill  of  quantities;  and  from  the  fact  that  the  contractor  is  pre- 
sumed to  understand  his  business,  and  to  know,  independently  of 
estimates  made  by  the  architect,  what  quantities  will  be  necessary 
to  execute  the  work,"'  he  undertakes  the  work  at  his  own  risk. 

§  3622.  Tenders. — The  word  "tender"  is  generally  used  to 
mean  an  offer,  either  of  money  or  services,  in  order  to  save  the 
party  offering  from  the  penalty  of  nonpayment  or  nonperform- 
ance, but  as  applied  to  building  contracts  it  is  nearly  synonymous 
with  "offer"  or  "proposal."  After  the  specifications  or  bill  of 
quantities  has  been  prepared  and  submitted  to  a  contractor  or  con- 
tractors, the  owner  receives  a  "tender,"  or  estimate  of  what  the 
work  can  be  done  for.  A  tender,  therefore,  as  applied  to  building 
operations,  is  a  formal  offer  to  undertake  the  erection,  alterations, 
or  repairs  of  a  structure  for  a  price  named,  either  directly  or  in- 
directly referring  to  some  announcement  or  proposition  request- 
ing such  an  offer."^  Where  the  act  giving  authority  requires  the 
contract  to  be  let  to  the  lowest  bidder  after  due  advertisement,  a 
contract  not  so  entered  into  cannot  be  enforced.""  Combinations 
by  contractors  to  stifle  competition  in  bids  have  been  held  to  be 

''Moon  V.  Witney  Union,  3  Bing.  '° Littler  v.  Jayne,   124  111.   123,   16 

N.  Cas.  814.  N.    E.  374.   For   the   latitude   of   in- 

"McConnell  v.  Kilgallen,  2  L.  R.  terpretation  to  be  given  to  the  word 

Ir.  C.  L.   119.  "responsible,"     where    work    is    re- 

"^  Stevenson    v.    Watson,    L.    R.    4  quired  to  be  given  to  the  lowest  re- 

C.  P.  D.  148,  48  L.  J.  C.  P.  D.  318.  sponsible  bidder,  see  Commonwealth 

'"Kemp  V.   Rose,   1   Giff.  2S8.  v.    Mitchell,    82    Pa.    343;    Hoole    v. 

"Williams  v.  Fitzmaurice,  3  H.  &  Kinkead,    16     Nev.    217;     People    v. 

N.  844.  Dorsheimer,    55    How.    Pr.    (N.    Y.) 

"Watts'  Exr.  v.   Sheppard,  2  Ala.  118;  State  v.  Board  of  Education,  42 

(N.  S.)  425.  Ohio    St.    374.     See   also,    1    Elliott 
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against  public  policy/"  Tenders  usually  contain  a  stipulation 
that,  if  accepted,  the  fulfilment  of  the  contract  can  be  compelled. 
But  until  acceptance  a  tender  may  usually  be  withdrawn  by  the 
party  making  it.  When  accepted,  the  acceptance  implies  precisely 
the  same  terms  as  the  tender  without  variation,  and  a  tender  be- 
comes a  contract  only  when  it  is  accepted  by  the  party  who  re- 
quested it,*^  and  any  deviation  from  it  invalidates  the  offer,  un- 
less agreed  to  by  the  parties.*^  If  the  tender  is  accepted  in  writ- 
ing, which  also  stipulates  that  a  subsequent  contract  shall  be  en- 
tered into,  this  conditional  acceptance  is  binding  as  far  as  it  goes, 
and  neither  can  be  withdrawn. ^^  So,  where  a  builder  discovered 
that  he  had  make  a  mistake,  and  withdrew  his  tender  after  ac- 
ceptance, the  court  held  that  he  was  liable  to  the  owner  to  the  ex- 
tent of  the  excess  over  his  bid  of  the  amount  the  owner  was 
compelled  to  pay  other  builders  to  do  the  work.**  Where  a 
tender  is  dependent  upon  a  formal  contract  to  be  subsequently 
signed,  a  question  of  construction  is  raised  as  to  whether  the 
parties  intended  that  the  mere  acceptance  of  the  tender  should 


Roads  &  Sts.,  §  636.  As  to  how  far  the 

quality  or  type  of  materials  may  be 
considered  under  such  a  clause,  see 
State  V.  Betts,  4  Ohio  C.  C.  86 ;  Weed 
V.  Beach,  56  How.  Pr.   (N.  Y.)  470. 

"People  V.  Lord,  6  Hun  (N.  Y.) 
390,  affd.  71  N.  Y.  527;  People  v. 
Stephens,  71  N,  Y.  527.  See  Flanders 
V.  Wood,  83  Tex.  277,  18  S.  W. 
572,  a  case  in  which  competing  archi- 
tects made  an  agreement  to  divide 
the  compensation. 

"^  Lewis  V.  Brass,  L.  R.  3  Q.  B. 
Div.  667 ;  Jackson  v.  North  Wales  R. 
Co.,  1  Hall  &  Tw.  75,  6  Railw.  Cas. 
112,  18  L.  J.  Ch.  91,  13  Jur.  69; 
Allen  V.  Yoxall,  1  Car.  &  K.  315; 
Mobile  &c.  R.  Co,  v.  Worthington, 
95  Ala.  598,  10  So,  839;  Sanford  v. 
East  Riverside  Irrigation  Dist.,  101 
Cal.  275,  35  Pac.  865;  Reusch  v. 
American  Brewing  Assn.,  44  La.  Ann- 
1111,  11  So.  719;  Howard  v,  Maine 
Industrial  School,  78  Maine  230 ;  Mc- 
Cormack  v.  Lynch,  69  Mo,  App,  524; 
Doyle  V,  Desenberg,  74  Mich,  79,  41 
N,  W.  866;  Hogan  v.  Shields,  20 
Mont.  438;  Dutch  v.  Harrison.  37  N. 
Y.  Super.  Ct,  306 ;  Tucker  v.  Woods, 
12    Johns.    (N,    Y,)    190;    Tuttle   v. 


Love,  7  Johns.  470;  Soper  v.  Buf- 
falo &c.  R.  Co.,  19  Barb.  (N.  Y.) 
310;  In  re  Protestant  Episcopal  Pub- 
lic School,  58  Barb.  (N.  Y.)  161,  40 
How.  Pr.  (N.  Y.)  139,  revd.  46  N.  Y. 
178;  Topping  v.  Swords,  1  E.  D. 
Smith  (N.  Y.)  609;  Highland  County 
v.  Rhoades,  26  Ohio  St.  411 ;  Hughes 
V.  Clyde,  41  Ohio  St.  339;  State  v. 
Board  of  Education,  42  Ohio  St.  374; 
Leskie  v.  Hasehine,  155  Pa.  St.  98; 
Joske  Bros.  v.  Pleasants,  15  Tex.  Civ. 
App.  433;  Garfielde  v.  United  States, 
93  U.  S.  242,  23  L.  ed.  779,  11  Ct. 
CI    322 

"Tuttle  V.  Love,  7  Johns.  (N.  Y.) 
470.  See  also,  Eliason  v.  Henshaw,  4 
Wheat.  (U.  S.)  225,  4  L.  ed.  556; 
Bruce  V.  Pearson,  3  Johns.  534 ; 
Mactier  v.  Frith,  6  Wend.  (N.  Y.) 
103;  McCulloch  v.  Eagle  Ins.  Co.,  1 
Pick,  (Mass,)  278;  Howard  v, 
Maine  Industrial  School,  78  Maine 
230, 

*^Crossley  v,  Maycock,  L,  R,  18 
Eq,  180, 

"Lewis  V,  Brass,  L,  R.  3  Q.  B. 
Div.  667.  But,  if  false  representations 
had  been  made  to  him  as  to  the 
character  of  the  work  to  be  done,  and 
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constitute  a  part  of  the  contract,  or  that  a  new  agreement  should 
stipulate  the  terms  and  conditions  binding  them.*° '  So,  where  an 
advertisement  announces  that  the  construction  of  a  certain  build- 
ing is  open  for  bids,  the  advertiser  is  not  bound  to  give  the  con- 
tract to  the  lowest  bidder  when  a  new  agreement  is  contemplated 
by  the  publication.*"  The  doctrine  just  stated  is,  however,  dis- 
puted, and  it  is  recommended  that  the  usual  practice  of  reserv- 
ing the  right  of  rejecting  any  or  all  tenders  be  followed,  and  a 
notice  of  such  right  be  given  in  all  advertisements  calling  for 
bids.  When  an  offer  to  furnish  materials  or  supply  goods  is  ac- 
cepted, the  party  making  the  tender  is  bound  to  comply  upon 
proper  order  therefor  being  given." 

had  he  immediately  notified  the  own-  Div.   29.    Contra,   Eadie   v.   Addison, 

er  of  his  intention  to  withdraw  his  52  L.  J.  Ch.  80,  47  L.  T.  543. 

tender  or  bid,  he  would  not  have  been  "Spencer  v.- Harding,  L.   R.  5   C. 

responsible  for  failure  to  comply  with  P.  561,  39  L.  J.  C.  P.  332 ;  Thatcher 

his  original  offer.  Martine  v.  Nelson,  v.   England,  3  C.  B.  254;   Mainprice 

51  111.  422.  V.  Westley,  6  B.  &  S.  420. 

"  See  language  of  Master  of  Rolls  "  Great  Northern  R.  Co.  v.  Witham, 

Jessel  in  Winn  v.  Bull,  L.  R.  7  Ch.  L.  R.  9  C.  P.  16. 
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§  3630.  Definition  of  building,  construction,  or  working 
contracts. — A  building,  construction  or  working  contract  is 
one  which  relates  to  the  erection,  construction,  or  repair  of  some 
edifice  or  other  work  or  structure.  The  word  "building"  has  a 
broad  meaning,  including  all  structures  erected  for  the  habita- 
tion of  man  or  beast,  or  for  the  sheltering  of  property,  and  ap- 
plies to  edifices  and  monuments,  either  useful  or  ornamental.  It 
may  include  churches,  schoolhouses,  and  shops  of  all  description, 
stables,  sheds,  mills  and  manufactories,  boats  and  wharves,  in 
fact,  any  edifice  or  structure  erected  by  man  upon  land  or  water.^ 

§  3631.  Verbal  and  informal  contracts. — Under  the  Stat- 
ute of  Frauds,^  certain  contracts  are  required  to  be  in  writing  to 
entitle  them  to  enforcement  at  law.  The  second  provision  of 
the  section  relating  to  special  promises  to  answer  for  the  debt. 


'  Shattel  V.  Woodward,  17  Ind.  225 
Pratt  V.  Seavey,  41  Maine  370 ;  Trues 
dell   V.    Gay,    13   Gray    (Mass.)    311 
Coddington  v.   Dry  Dock  Co.,  31   N, 
J.    L.    477;    Presbyterian    Church    v, 
Allison,     10    Pa.     413;     Mcllvain    v, 


Hestonville  &  M.  R.  R.  Co.,  S  Phila. 
(Pa.)   13. 

'29  Car.  11,  Ch.  3,  §  4.  See  also, 
statutes  of  the  various  states  of  the 
United   States. 
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default  or  miscarriage  of  another,  has  caused  much  difficulty  in. 
building  and  construction  contracts,  since  whether  the  agreement 
was  merely  collateral  depends  on  the  circumstances  of  each  case.* 
The  fourth  provision,  relating  to  the  sale  of  lands,  etc.,  is  seldom 
encountered  in  this  class  of  contracts;*  and  the  fifth  provision, 
relating  to  contracts  not  to  be  performed  within  a  year  has  no 
application  to  this  class  of  contracts,  unless  the  performance  is 
necessarily  deferred  for  a  year  or  more.°  In  cases  where  the  in- 
tention of  the  parties  was  evidently  to  enter  into  a  written  con- 
tract, but  the  memorandum  or  draft  or  agreement  was  not  signed 
by  both  or  either  of  them,  circumstances  may  arise  whereby  it 
may  be  inferred  from  the  action  of  the  parties  that  each  of  its 
stipulations  should  be  held  binding  upon  both.  But  the  conduct 
of  the  parties,  where  only  a  preliminary  agreement  has  been  en- 
tered into,  though  the  intention  was  clear  that  a  more  formal 
contract  was  subsequently  to  be  signed,  must  be  such  as  plainly 
indicates  a  waiver  of  the  formality  of  signing,  or  the  court  will 
refuse  to  decree  specific  performance  or  give  damages  for  the 
breach."  A  building  contract  will  not  be  inferred  from  mere  as- 
sent, unless  the  assent  be  acted  upon. 

"A   promise    by    the    owner    of    a  Soloman,  80  Mich.  234,  4S  N.  W.  87; 

house  to  a  subcontractor  to  pay  the  Yoeman  v.  Mueller,  33  Mo.  App.  343 ; 

amount  due  him   from  the  principal  Lindsay  v.  Heaton,  27  Nebr.  662,  43 

contractor    for    work    done    on    the  N.  W.  420;  Parkes  v.  Stafford,  16  N. 

house,  if  the  subcontractor  would  not  Y.    S.    756;    Dirringer   v.    Moynihan, 

file  a  lien,  is  within  the  statute,  there  10  N.  Y.  S.  540 ;  Bayles  v.  Wallace, 

being  no  agreement  that  the  principal  56  Hun    (N.   Y.)    428,  32  N.  Y.   St. 

contractor     should     be     discharged.  341,    10   N.    Y.    S.    191 ;    Wiggins   v. 

Clark  V.   Jones,  85   Ala.    127,  4   So.  Guthrie,  101  N.  Car.  661,  7  S.  E.  761 ; 

771.  But  where  the  person  supplying  Riegelman  v.  Focht,  141  Pa.  St.  380. 

lumber  was  about  to  cease  deliveries,  'But  a  contract  to  make  plans  and 

fearing   the   insolvency    of   the   con-  superintend  construction  may  be  void 

tractor,  and  the  owner  of  the  build-  because    the    agreement    is    bilateral 

ing  promised  to  pay  for  the  lumber,  and  the  other  party's  contract  is  to 

the    agreement    was   held  to   be   not  convey  land.    Koch   v.    Williams,   82 

within  the  statute.  Sext  v.  Geise,  80  Wis.   186,  52  N.  W.  257. 

Ga.  698,  6  S.  E.  174.  It  must  depend  "Holmes  v.  Shands,  26  Miss.  639; 

upon  the  understanding  of  the  parties  Plimpton   v.   Curtiss,   15   Wend.    (N. 

in  each  case.    Compare,  Warner  v.  Y.)    336;    Merchants'   &   Mechanics' 

Willoughby,    60    Conn.    468,   22    Atl.  Sav.  Bank  v.  Dashiell,  25  Grat.  (Va.) 

1014,    25   Am.    St.    343;    Stoelker   v.  616.     A    contract    of    building    was 

Chicago  Building  Supply  Co.,  22  111.  wholly  performed  within  a  year,  and, 

App.  625 ;   Parker  v.  Dillingham.  129  though  the  payment  was  to  be  in  part 

Ind.  542,  29  N.  E.  23;  Brant  v.  John-  in  yearly  instalments,  the  statute  was 

son,    46    Kans.    389;    Hagadorn    v.  held  not  to  apply.  Durfee  v.  O'Brien, 

Stronach  Lumber  Co..  81   Mich.   56.  16  R.  J.  213,  14  Atl.  857. 

45  N.  W.  650;  Preston  v.  Zekind,  84  "Wood  v.  Silcock,  SO  L.  T  251   32 

Mich.  641,  48  N.  W.  180;  Green  v.  Wkly.  Rep.  845, 
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The  law  usually  raises  a  presumption  to  pay  for  any  work 
ordered  or  accepted/  and  the  liability  of  the  contractor  or  sub- 
contractor does  not  relieve  the  proprietor  from  responsibility.* 
Yet  the  burden  of  proof  is  upon  the  party  setting  up  an  informal 
contract  to  show  that  both  parties  acted  upon  it.* 

§  3632.  Written  contracts. — Building  agreements  are  al- 
most invariably  reduced  to  writing.  Great  care  should  always 
be  exercised  in  the  preparation  of  such  contracts.  The  contin- 
gencies to  be  provided  for,  the  technicalities  of  many  branches  of 
the  builder's  trade,  and  the  numerous  stipulations  as  to  quantities 
and  qualities  of  materials,  as  to  extras,  alterations,  etc.,  are  con- 
fusing, besides  which  there  are  many  important  factors  that 
may  be  overlooked.  Under  a  statute  requiring  building  contracts 
to  be  in  writing  and  subscribed  by  the  parties  thereto,  a  contract 
consisting  of  three  parts,  the  first  being  a  contract  signed  by  the 
parties,  the  second  being  specifications  made  by  the  architect,  and 
the  third  being  general  specifications  for  work  and  materials 
signed  by  the  contractor,  is  sufficiently  executed.^"  The  rigid 
rule  obtains  that  a  written  contract,  whether  simple  or  under  seal, 
cannot  be  varied  by  parol  evidence.  Where  specifications  are  at- 
tached to  a  building  contract,  all  provisions  or  contemporaneous 
agreements  as  to  changes  in  the  former  are  merged  in  the  latter.^^ 
The  meaning  of  particular  phrases,  technical  words,  and  pro- 
vincialisms may  be  explained  by  parol  testimony.^^  Where,  how- 
ever, the  meaning  of  the  words  is  clear,  or  there  is  an  apparent 
effort  to  give  other  meanings  than  those  well  understood,  the 

'Holmes  v.  Shands,  26  Miss.  639;  as  to  the  quantity  of  the  grading,  as 

Hazard    Powder    Co.    v.    Loomis,    2  was  done  in  the  bid,  it  was  held  that 

Disney  (Ohio)  544,  13  Ohio  Dec.  333.  the   prior   negotiations   were   merged 

°  Oilman    v.     Card,    29    Ind.    291 ;  in   the   contract   which   provided   for 

Blount  V.   Guthrie,  99  N.  Car.  93,  S  completion   of   the   work   for  a   cer- 

S.  E.  890.  tain  sum,  and  that  the  provision  of 

°  Preston  v.  Luck,  L.  R.  27  Ch.  D.  the  prior  bid  did  not  become  a  part 

497;  Wood  v.  Silcock,  SO  L.  T.  251,  of  the  contract.  Bratton  v.  Howard. 

32  Wkly.  Rep.  845.  97  Miss.  17,  52  So.  210.   See  Ch,  xcvii. 

"  Hartwell  v.   Ganahl  Lumber   Co.  "^  A  condition  to  a  written  agree- 

(Cal.),  97  Pac.  901.  ment    with    an    architect,    that    the 

"  Where,  subsequent  to  the  making  agreement    is    to    depend    upon    the 

of  a  bid  by  a   contractor   for  build-  other    party's    obtaining    a    loan    for 

ing  and  grading,  which  was  not  ac-  the   erection  of  the  building,   cannot 

cepted,    the    parties    entered    into    a  be  shown  by  parol  evidence.  Marquis 

written  contract  for  the  performance  v.  Lauretson,  76  Iowa  23,  40  N.  W. 

of  the   work,   making  no   stipulation  73. 
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court  will  not  allow  parol  evidence."  The  parties  may,  of 
course,  verbally  rescind  written  provisions,^*  or  may  agree  upon 
an  extension  of  time  for  the  performance  of  a  written  contract.'^ 
A  building  contract  may  be  created  by  correspondence  in  accord- 
ance with  certain  plans  and  specifications."  In  a  building  contract 
between  a  contractor  and  a  subcontractor,  the  plans  and  specifica- 
tions may  be  referred  to  for  a  special  purpose  in  order  to  deter- 
mine the  amount  of  material  required  without  adopting  them  in 
all  other  respects,"  and  where  plans  and  specifications  are  thus  re- 
ferred to,  they  may  become  a  part  of  the  contract  for  such  purpose 
only.^^  Where  a  contract  for  the  construction  of  a  steel  tank 
consisted  of  letters  referring  to  certain  specifications,  it  was 
held  that  the  specifications  requiring  the  contractor  to  assemble 
the  parts,  constituted  a  part  of  the  contract,  and  were  not  re- 
ferred to  merely  for  the  purpose  of  fixing  the  dimensions.^^  The 
drawings  and  specifications  must  be  sufficiently  identified  in  or- 
der to  make  them  a  part  of  the  contract.^"  Where  a  building 
contract  refers  to  drawings  and  specifications  by  a  named  archi- 
tect, and  the  drawings  and  specifications  are  fastened  together  and 
annexed  to  the  contract,  and  signed  on  the  last  page  by  the  par- 
ties, the  drawings  and  specifications  in  effect  constitute  one  docu- 
ment, and  are  sufficiently  identified  to  make  them  a  part  of  the 
contract.^^    So,  where  a  building  contract  provided  that  a  con- 

'' Myers  v.  Sari,  30  L.  J.  Q.  B.  9;  mere  tentative  agreement  to  become 

Mallan  v.  May,   13   M.  &  W.  511.  effective    on    the    execution    of    the 

"  See   Chap.    101   on   "Modification  formal    contract.    Peirce   v.    Cornell, 

and  Alteration."  117  App.  Div.  (N.  Y.)  66,  102  N.  Y. 

"See  Chap.   102  on  "Right  to  Re-  S.   102. 

scind  or  Terminate  the  Contract."  "  Noyes  v.  Butler  Bros.,  98  Minn. 

"So,      where      defendant      wrote  448,  108  N.  W.  839. 

plaintiff,   a  contractor   for  the   erec-  ''Moreing  v.   Weber,   3   Gal.  App. 

tion  of  a  building,  offering  to  furnish  14,  84  Pac.  220. 

and    erect   the   iron   work   as    called  '°New   Jersey  Boiler   Co.  v.   Con- 

,for   by  the  plans   and   specifications,  core  Const.   Co.,  99  N.  Y.   S.  316. 

for  a  certain   sum,   which   offer  the  ^"O'Conner  v.  Adams,  6  Ariz.  404, 

contractor   accepted,   stating  that   he  59  Pac.   105;   Worden  v.  Hammond, 

would  submit  a  contract  for  defend-  il  Cal.  61 ;  Willamette  Steam  Mills 

ant  to  sign,  which  contract  the  con-  Lumbering   &c.   Co.   v.   Los   Angeles 

tractor  never  submitted,  and  it  was  College  Co.,  94  Cal.  229,  29  Pac.  629 ; 

never    demanded    by   the    defendant,  Donnelly  v.  Adams,  115  Cal.  129,  46 

although  inquired  about  a  few  times  Pac.  916;  Almini  Co.  v.  King,  92  111. 

by  defendant's  agent,  the  facts  war-  App.  276. 

ranted    a    finding    that    the    parties  "^Howe  v.   Schmidt,   151   Cal.   436, 

understood   that   the   correspondence  90  Pac.  1056. 
constituted    a    contract,    and   not    a 
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tractor  should  perform  the  work  mentioned  in  tha  specifications 
set  forth  in  "art.  7  hereto  attached,"  it  was  properly  held,  as  a 
matter  of  law,  that  article  7  was  a  part  of  the  original  contract, 
and  was  not  added  after  its  execution.^^  And  where  a  contract 
for  installation  of  a  heating  plant  according  to  the  drawings  pre- 
pared by  an  architect,  "which  drawing  and  specifications  are  iden- 
tified by  the  signature  of  the  parties  thereto",  was  signed  when 
the  drawings  and  specifications  were  not  presented  and  not  at- 
tached to  the  contract,  it  was  held  that  the  drawings  and  speci- 
fications might  be  otherwise  identified. ^^  Drawings  prepared  by 
the  contractor  after  execution  of  the  contract,  however,  are  not 
admissible  to  prove  the  character  of  the  drawings  annexed  to  the 
contract,  in  the  absence  of  proof  that  they  are  duplicates  there- 
of.^* Photographs  and  small  grilles  of  ornamental  iron  work 
contracted  for  do  not  become  a  part  of  the  contract  where  not 
submitted  until  after  the  bid  has  been  accepted.^^ 

The  weight  of  authority  recognizes  the  implied  right  of  a 
municipality  to  provide  in  a  building  or  working  contract  that 
the  contractor  shall  pay  for  the  labor  and  materials  furnished, 
and  that  the  city  may  withhold  sufficient  money  to  pay  therefor 
when  the  contractor  fails  to  make  payment,  or  to  require  of  the 
contractor  a  bond  for  the  protection  of  laborers  and  material- 
men.^"    There  is  no  implied  warranty  that  the  plans  and  specifi- 

"=  Katterjohn   v.    Nahn,    32    Ky.    L.  695;   Luthy  v.   Woods,   6   Mo.   App. 

727,    106    S.    W.    1179.  67;  St.  Louis  v.  Keane,  27  Mo.  App. 

^Beinhauer   v.   Baldwin   Engineer-  642;  Devers  v.  Howard,  88  Mo.  App. 

ing   Co.,   54   Misc.    (N.  Y.)   215,    104  253 ;  State  v.  Webster,  20  Mont.  219, 

N    Y.   S    431.  50  Pac.  558;  Sample  V.  Hale,  34  Nebr. 

'*  United    Surety   Co.   v.    Summers,  220,  51  N.  W.  837;  Korsmeyer  Plumb- 

110  Md.  95,   72  Atl.  775.  ing     &     Heating     Co.     v.     McClay, 

="  Snead  &  Co.  Iron  Works  V.  Mer-  43     Nebr.   .649,     62     N.     W.     50; 

chants'  Loan  Trust  Co.,  225  111.  442,  Kaufmann     v.     Cooper,     46     Nebr. 

80   N.   E.  237,  9  L.   R.   A.    (N.    S.)  644,     65     N.     W.     706;     Mechanics' 

1007n  &  Traders'  Nat.  Bank  v.  New  York, 

=»  Denver   v.    Hindry,   40   Colo.   42,  58   How.   Pr.    (N.   Y.)    207,   affd.  27 

90   Pac.    1028,    11   L.   R.   A.    (N.   S.)  Hun   (N.  Y.)   467;  Mechanics'  &  T. 

1028;   Baker  v    Brvan,   64  Iowa  561,  Nat.    Bank    v.    Winant,     123    N.    Y. 

21   N.  W.  83;   Carlisle  v.   Spain,  147  265,  25  N.  E.  262;  American  Surety 

Mich.  158,   110  N.  W.  532;  Breen  v.  Co.  v.   Raeder,  8  Ohio   C.   Dis.  684, 

Kelly,  45  Minn.  352,  47  N.  W.  1067.  15  Ohio  C.  C.  47;  Electric  Appliance 

Contra    Park  v    Svkes,  67  Minn.  153,  Co.    v.    United    State    Fidelity    &    G. 

69  N.  W.  712 ;  St  Louis  v.  Von  Phul,  Co.,  110  Wis.  434,  85  N.  W.  648,  53 

133  Mo.  561,  34  S.  W.  843,  54  Am.  St.  L.  R.  A.  609. 
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■cations  referred  to  in  a  contract  are  free  from  defects,"  and 
where  the  terms  of  the  original  contract  are  not  embodied  in  the 
contract  between  the  contractor  and  the  subcontractor,  the  sub- 
contractor is  not  bound  by  the  terms  of  the  original  contract;" 
but  where  a  copy  of  the  specifications  was  in  the  hands  of  the 
subcontractor  at  the  time  he  made  his  proposition,  which  was 
accepted  by  the  contractor,  the  specifications,  although  not  con- 
tained in  the  contract  with  the  subcontractor,  constitute  a  part  of 
the  subcontract,  where  the  subcontractor  subsequently  acted  as  if 
such,  provisions  formed  a  part  of  the  contract.^' 

§  3633.  Mutuality  of  contract. — Building,  construction  and 
-working  contracts,  as  other  contracts,  must  have  the  necessary 
-element  of  mutuality  in  order  to  be  valid.^"  The  contractor  may 
assign  different  parts  of  the  work  to  subcontractors  and  others, 
xinless  prohibited  by  the  agreement,^^  but  he  is  responsible  for 
those  he  employs  since  a  contract  does  not  exist  between  a  sub- 
contractor employed  by  the  general  contractor  and  the  owner  of 
the  building,  and  the  responsibility  of  the  owner  is  only  to  the 

"American  Surety  Co.  v.  San  An-  °° Stevenson  v.  Robertson,  55  Iowa 

'  tonio    Loan    Trust    Co.    (Tex.    Civ.  689,  8  N.  W.  661 ;  McNulty  v.  Key- 

App.),  98  S.  W.  387.  ser  Office  Bldg.  Co.,  112  Md.  638,  76 

""Mannix  v.  Tryon,  152  Cal.  31,  Atl.  1113;  Nicholson  v.  Actne  Cement 
■91  Pac.  983.  Where  a  construction  Plaster  Co.,  145  Mo.  App.  523.  122  S. 
contract  provides  for  the  appointment  W.  773 ;  Phillip  v.  Gallant,  62  N.  Y. 
■of  a  superintendent,  making  it  his  256;  Dayton  &c.  Turnpike  Co.  v.  Coy, 
•duty  to  give  all  certificates  to  which  13  Ohio  St.  84;  Woodward  v.  Smith, 
-the  contractor  is  entitled,  which  cer-  109  Wis.  607.  85  N.  W.  424.  Where  it 
tificates  shall  be  binding  and  con-  is  subsequently  discovered  that  the 
elusive  in  all  matters,  and  to  determine  plans  which  the  subcontractor  ob- 
the  amount  of  damages  which  may  tained  from  the  architect,  and  upon 
accrue  from  any  cause,  such  provision  which  he  based  his  bid,  were  not  the 
does  not  become  a  part  of  the  con-  correct  and  approved  plans,  the  sub- 
tract with  a  subcontractor,  not  ex-  contractor  is  bound  by  the  terms  of 
pressly  providing  that  it  shall  be  a  the  approved  plans  and  specifications, 
part  thereof-  and  the  subcontractor  unless  it  was  represented  to  him  at 
is  not  bound  by  a  certificate  of  the  the  time  of  the  agreement  that  they 
building  superintendent  executed  to  were  the  approved  plans,  and  not- 
the  contractor  certifying  that  the  con-  withstanding  such  representations  he 
tractor  is  entitled  to  a  certain  sum  would  be  bound  if  the  approved  plans 
for  loss  of  time  caused  by  the  sub-  were  brought  to  his  attention  before 
contractor's  failure  to  perform  the  the  position  of  the  parties  had  sub- 
subcontract  within  the  specified  stantially  changed.  Stewart  v.  Ameri- 
-time  Modern  Steel  Structural  Co.  v.  can  Bridge  Co.,  108  Md.  200,  69  Atl. 
English  Const.  Co.,  129  Wis.  31,  108  708.  ^  ^  r,  , 
;jj    -y^r   70  "Robson   v.    Drummond,   2    B.    & 

'"Cook  V    Foley,   152   Fed.  41,  81  Ad.  303;  Wentworth  v.  Cock,  10  A. 

C.  C.  A.  237.  &  E.  45. 
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general  contractor.'^  Thus  a  provision  in  a  contract  for  the  con- 
struction of  a  railroad,  permitting  the  railroad  company  to  apply 
any  money  due  or  to  become  due  under  the  contract  to  the  pay- 
ment of  liens  for  labor  and  material  furnished  the  contractor, 
does  not  impose  any  obligation  on  the  railroad  company  to  pay 
liens,  since  the  provision  was  wholly  for  the  benefit  of  the  rail- 
road company.^'  If  a  building  contract  does  not  express  the  in- 
tention of  the  parties,  the  contract  may  be  reformed  in  a  proper 
case  by  a  suit  in  equity.'* 

§  3634.  Contracts  with  corporations. — While  corporations 
ordinarily  have  power  to  contract  as  private  individuals,  this 
privilege  does  not  authorize  the  making  of  contracts  of  all 
descriptions,  and  permits  only  such  as  are  necessary  or  usual  or 
fit  and  proper  to  carry  on  the  business  for  which  the  particular 
corporation  was  organized.'^  Chief  Justice  Taney  declared  that 
"it  may  be  safely  assumed  that  a  corporation  can  make  no  con- 
tracts and  do  no  acts,  either  within  or  without  the  state  which 
creates  it,  except  such  as  are  authorized  by  its  charter.'""  Yet 
the  right  to  contract  need  not  be  specially  stated,  for  it  may  be 
inferred;  for  instance,  it  has  been  held  that  a  railroad  company 
has  an  implied  authority  to  erect  refreshment  rooms,  although 
nothing  concerning  the  same  is  contained  in  the  charter.'^  In 
making  building  contracts  with  corporations,  care  should  be 
taken  ( i )  that  the  company  is  represented  by  the  proper  authori- 
ties;'* (2)  that  its  seal  is  affixed;  (3)  that  the  character  of  the 

=^  Campbell    v.    Kimball,    87    Nebr.  Y.  312,  and  see  Dillon  Munic.  Corp., 

309,   127  N.  W.  142.  §  371. 

=^  Shaw  V.   Cleveland,   C.   C.  &   St.  "  Bank  of  Augusta  v.  Earle,  13  Pet. 

L.  R.  Co.,  173  Fed.  746,  97  C.  C.  A.  (U.  S.)  519,  10  L.  ed.  274. 

520.  "Flanagan  v.  Great  West.  R.  Co., 

"Zimmerman    v.    Loft,    125    App.  L.  R.  7  Eq.  116. 

Div.   (N.  Y.)   725,  110  N.  Y.  S.  499.  "'In   Lyndon    Mill   Co.   v.   Lyndon 

As  to  reformation  of  contracts,  the  L.  &  B.  Inst.,  63  Vt.  581,  22  Atl.  575, 

same  principles  apply  to  building  and  25  Am.    St.   783,   the   president   of   a 

construction    contracts    as    apply    to  "Literary  and  Biblical  Institute"  was 

contracts  generally,  and  reference  is  found  to  have  no  implied  authority 

made  to  reformation  of  instruments  to  purchase  lumber  for  repairs.  See 

generally.  also,  Cunningham  v.  Massena  &c.  Co., 

^^  Thompson   v.   Lambert,   44  Iowa  63  Hun  (N.  Y.)  439,  44  N.  Y.  St.  723, 

239;    Barry    v.    Merchants'    Exch.,    1  18  N.  Y.  S.  600,  affd.  138  N.  Y.  614, 

Sandf.   Ch.    (N.   Y.)    280;   Brady  v.  33  N.   E.   1082.    Where  a  committee 

Mayor,  1  Barb.   (N.  Y.)   584,  20  N.  was  appointed  by  the  directors  of  a 
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work  to  be  performed  is  within  the  province  of  the  corporation, 
or  can  reasonably  be  implied  from  its  charter."®  For  instance,  it 
has  been  held  that  where  a  railroad  company  contracted  to  build 
cottages,  and  the  contract  was  informal,  the  corporation  was  not 
bound  thereby.*"  But  when  the  work  was  necessary,  and  has 
been  fully  performed,  the  corporation  can  be  held  responsible.*^ 
A  contract  with  a  corporation,  entered  into  without  proper  au- 
thority, may  be  expressly  ratified  by  the  company,*^  or  sometimes 
by  simple  acceptance  of  the  work.*' 

§  3635.  Liability  of  infants. — Materials  furnished  for  erect- 
ing a  house  on  the  vacant  land  of  an  infant  are  not  necessaries;** 
nor,  in  general,  are  work  and  labor  or  materials  either  for  the 
erection  or  repair  of  buildings  on  his  premises.*** 


corporation  to  secure  plans  for  the 
erection  of  a  building,  and,  proposals 
for  plans  having  been  declined  by 
builders  because  the  right  was  re- 
served to  reject  any  and  all  bids,  the 
committee  changed  the  proposals,  of- 
fering to  accept  the  lowest  bid;  and 
the  committee  was  not  in  fact  author- 
ized to  do  this,  it  was  held  that  they 
had  ostensible  authority  to  do  so.  Mc- 
Neil V.  Boston  Chamber  of  Com- 
merce, 154  Mass.  277,  28  N.  E.  245,  13 
L.  R.  A.  559.  In  Parish  v.  Clarke,  74 
Maine  110,  where  the  parish  had  not 
voted  to  allow  the  committee  to  con- 
tract in  its  own  name,  and  only  one 
member  of  the  committee  had  signed, 
it  was  held  that  the  contract  could  not 
have  been  enforced  had  it  not  been 
ratified.  Where  a  town  has  appropri- 
ated a  certain  amount  for  a  build- 
ing, and  appoints  a  committee  to  ex- 
pend the  appropriation,  the  commit- 
tee has  no  authority  to  increase  the 
amount.  Turney  v.  Bridgeport,  55 
Conn.  412,  12  Atl.  520.  The  proper 
formalities  must  be  observed  in 
reaching  a  decision  where  a  com- 
mittee of  a  corporation  is  in  charge. 
Eigemann  v.  Posey,  82  Ind.  413 
(where  it  was  said  that  joint  action 
as  a  board  was  necessary)  ;  Howard 
v.  School,  78  Maine  230,  3  Atl.  657 
(where  the  majority  of  members  did 
not  concur).  The  mere  appending  of 
the  title  of  an  office  held  by  persons 
ordering  the  work  of  construction  is 


not  sufficient  to  make  the  act  one  of 
agency  or  to  bind  other  persons  than 
the  signers.  Sharp  v.  Smith,  32  111. 
App.  336  (where  the  signers  wrote 
"School  Directors"  after  their 
names)  ;  Fullam  v.  West  Brookfield, 
9  Allen  (Mass.)  1  ("Committee  for 
the  Town").  Contra,  Haight  v.  Sah- 
ler,  30  Barb.    (N.   Y.)   218. 

"A  church  society,  unless  incorpo- 
rated, cannot  be  sued  on  a  building 
contract.  Wilkins  v.  Wardens,  52  Ga. 
351. 

*°  Crampton  v.  Varna  R.  Co.,  L.  R.  7 
Ch.  562;  Frend  v.  Dennett,  4  C.  B. 
(N.  S.)   576,  4  Jur.    (N.  S.)  897. 

"  Clark  V.  Cuckfield  Union  Guard- 
ians, 1  Bail.  C.  Cas.  81,  16  Jur.  686. 
It  has  even  been  held  that,  where  the 
provision  empowering  the  corpora- 
tion to  build  was  unconstitutional; 
the  contractor  might  recover  the 
value  of  the  benefit  conferred.  Board 
of  Prairie  Lodge  v.  Smith,  58  Miss. 
301,  308.  See  Morawetz  Corp., 
§§  694,  760,  742,  744;  Thomp.  Stock- 
holders, §§  407-414. 

*"  Smith  V.  Hull  Glass  Co.,  11  C. 
B.  897,  21  L.  J.  C.  P.  106 ;  Renter  v. 
Electric  Telegraph  Co.,  6  El.  &  Bl. 
341,  26  L.  J.  Q.  B.  46. 

*^  Houldsworth  v.  Evans,  37  L.  J. 
Ch.  800. 

"Wornock  v.  Loar,  11  Ky.  L.  6, 
11  S.  W.  438. 

"a  Vol.  1,  §  301,  and  cases  there 
cited. 
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§  3636.  Request  for  bids  and  acceptance  of  bids. — Where 
there  has  been  a  request  by  the  owner  for  bids  for  the  construc- 
tion of  the  building  or  the  performance  of  work,  the  owner  is 
not  bound  to  accept  any  bids,  and  until  a  bid  has  been  accepted 
there  is  no  binding  contract.*^  And  to  make  a  tender  binding,  it 
must  be  accepted  unconditionally  in  the  terms  of  the  offer,*"  and 
if  there  is  a  variance  between  the  terms  of  the  bid  and  the  ac- 
ceptance, it  amounts  to  a  new  offer.*'  The  acceptance  of  a  bid 
made,  not  in  accordance  with  the  terms  of  the  offer  by  the  owner, 
creates  a  binding  contract  in  accordance  with  the  terms  of  the 
bid.***  Where  the  purpose  is  to  construct  a  pubHc  work,  the  stat- 
utes in  most,  if  not  all  the  states,  require  that  the  bids  therefor 
shall  be  competitive,  and  in  some,  that  the  lowest  and  best  bid 
shall  be  accepted.  Under  such  conditions,  the  principle  of  com- 
petition must  not  be  excluded.*"  And  under  such  statutory  re- 
quirements, the  question  has  frequently  arisen  whether  patented 
articles  or  processes  can  be  used  in  street  amd  other  public  im- 
provements. Notwithstanding  the  conflict  of  authorities  on  this 
point,  the  better  opinion  seems  to  be  that  they  may  be  used  if  all 
bidders  are  put  on  a  substantially  equal  footing.^" 

§  3637.  Certainty  of  the  contract. — A  building,  construc- 
tion or  working  contract,  to  be  valid,  must  have  the  requisite  ele- 

"  Allen  V.  Yoxall,  1  Car.  &  K.  v.  Rhoades,  26  Ohio  St.  411 ;  Hughes 
31S;  Lewis  v.  Brass,  L.  R.  3  Q.  B.  v.  Clyde,  41  Ohio  St.  339;  State  v. 
Div.  667;  Jackson  v.  North  Wales  R.  Board  of  Education,  42  Ohio  St. 
Co.,  1  Hall  &  Tw.  75,  6  Railw.  Cas.  374;  Leskie  v.  Haseltine,  ISS  Pa. 
112,  18  L.  J.  Ch.  91,  13  Jur.  69;  St.  98,  25  Atl.  886;  Joske  v.  Pleas- 
Mobile  &c.  R.  Co.  V.  Worthington,  95  ants,  15  Tex.  Civ.  App.  433,  39  S. 
Ala.  598,  10  So.  839 ;  Sanf ord  v.  East  W.  586 ;  Garfielde  v.  United  States, 
Riverside  Irrigation  Dist.,  101  Cal.  93  U.  S.  242,  23  L.  ed,  719. 
275,  35  Pac.  865 ;  Reusch  v.  American  "  Howard  v.  Maine  Industrial 
Brewing  Assn.,  44  La.  Ann.  1111,  11  School,  78  Maine  230,  3  Atl.  657. 
So.  719;  Howard  v.  Maine  Industrial  "Hughes  v.  Clyde,  41  Ohio  St.  339. 
School,  78  Maine  230,  3  Atl.  657;  "Iron  Works  v.  Douglas,  49  Ark. 
Doyle  v.  Desenberg,  74  Mich.  79,  41  355,  5  S.  W.  585;  Schwoerer  v.  Zim- 
N.  W.  866 ;  McCormack  v.  Lvnch,  69  mermann,  63  N.  Y,  S.  1020,  30  Misc. 
Mo.  App.  524;  Hogan  v.  Shields,  20  (N.  Y.)  800.  See  also,  Heine  Safety- 
Mont.  438,  52  Pac.  55;  Soper  v.  Boiler  Co.  v.  Francis,  105  Fed.  413, 
Buffalo  &c.  R.  Co.,  19  Barb,  (N.  Y.)  109  Fed.  838. 

310;  In  re  Protestant  Episcopal  Pub-  "See  I  Elliott  Roads  and   Streets 

lie  School,  58  Barb.  (N.  Y.)   161,  40  (3d  ed.),  §§  630,  632. 

How.   Pr.    (N.   Y.)    139,  revd.  46  N.  '» See  I   Elliott  Roads  and   Streets 

Y.  178;  Topping  v.  Swords,  1  E.  D.  (3d  ed.),  §§  710  et  seq. 
Smith  (N.  Y.)  609;  Highland  County 
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ment  of  certainty  the  same  as  other  contracts."  Such  a  contract 
may  be  made  sufificiently  certain  by  reference  to  other  documents 
or  to  plans  and  specifications."  But  such  reference  must  be  suf- 
ficient to  identify  the  documents  or  plans  referred  to.°*  If  the 
work  is  a  public  improvement,  undertaken  by  a  city  or  town,  it 
is  generally  required  to  be  based  on  an  ordinance  or  resolution  of 
the  council  or  other  governing  body,  and  such  ordinance  or  reso- 
lution must  conform  to  the  statute.  And  although  the  ordinance 
need  not  go  into  details  of  the  proposed  improvement,  it  should ' 
make  definite  provisions  for  the  improvement  so  that  they  may  be 
intelligently  carried  out,  leaving  matters  to  the  discretion  of  an 
inferior  official  only  so  far  as  it  can  be  done  without  a  delegation 
of  powers  which  the  statute  confers  on  the  governing  body  of  the 
municipality.'** 

§  3638.  Parties  to  the  contract. — Building,  construction 
and  working  contracts  may  be  entered  into  by  the  owner  or 
builder,  or  through  agents  or  committees.^"  But  if  a  builder  or 
owner  appoints  a  committee  to  contract  for  the  construction  of 
the  building  or  other  work,  there  must  be  a  concurrence  of  a  ma- 

"Fraley  v.  Bentley,  1  Dak.  25,  46  "Willamette  Steam  Mills  Lum- 
N.  W.  506;  Phelps  v.  Sheldon,  13  bering  &c.  Co.  v.  Los.  Angeles  Col- 
Pick.  (Mass.)  SO,  23  Am.  Dec.  659;  lege  Co.;  94  Cal.  229,  29  Pac.  629; 
Doyle  V.  Desenberg,  74  Mich.  79,  41  Donnelly  v.  Adams,  115  Cal.  129,  46 
N.  W.  866;  Isaacs  v.  Smith,  S5  N.  Y.  Pac.  916;  Almini  Co.  v.  King,  92  111, 
Super.  Ct.  446;  Thomas  v.  Thomas-  App.  276. 

ville  Shooting  Club,  123  N.  Car.  285,  "  See  I   Elliott  Roads  and   Streets 

31   S    E.  654;  Levering  v.  Memphis,  (3d  ed.),  §§  618  et  seq.,  §§  630,  634, 

7    Humph.     (Tenn.)     553;    Cole    v.  639,  640. 

Clark,  4  Chand.  (Wis.)  29,  3  Finn.  '"'Agents,  La  Fayette  R.  Co.  v. 
(Wis.)  303.  Where  a  subcontractor  Tucker,  124  Ala.  514,  27  So.  447; 
obtained  a  bid  for  carpenter  work  Nicholson  v.  Kennedy,  188  Pa.  St. 
from  a  third  person  for  a  specified  90,  41  Atl.  381,  43  Wkly.  Notes 
sum,  but  the  proposition  did  not  spec-  Cas.  (Pa.)  145.  Communities,  Con- 
ify  when  the  work  should  be  begun  or  sociated  Presb.  Soc.  v.  Staples,  23 
completed,  or  when  payment  should  Conn.  544;  Kerfoot  v.  Cromwell 
be  made,  and  it  was  proposed  that  Mound  Co.  115  111.  502,  25  N.  E. 
a  formal  contract  should  be  drawn  960;  Damon  v.  Granby,  2  Pick, 
and  executed,  but  no  such  contract  (Mass.)  345.  Where  a  building  con- 
was  ever  presented  or  executed,  the  tractor  whose  name  is  not  mentioned 
proposition  of  the  third  person  did  in  the  building  contract  signs  the 
not  constitute  a  binding  contract,  name  of  two  other  persons  to  the 
since  it  was  intended  as  a  form  of  contract,  the  contract  is  as  binding 
contract  to  be  executed.  Stanton  v.  on  him  as  if  he  had  signed  his  own 
Dennis   (Wash.),  116  Pac.  650.  name  thereto.  Smith  v.  Russell,   140 

« O'Connor  v.  Adams,  6  Ariz.  404,  App.  Div.  (N.  Y.)  102,  125  N.  Y.  S. 

59  Pac.   105;  Worden  v.  Hammond,  952. 
37  Cal.  61. 
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jority  of  the  committee/*  Whether  a  corporation  has  the  author- 
ity to  enter  into  a  contract  depends  upon  the  express  and  impHed 
powers  conferred  upon  it  by  its  charter,^^  and  the  exercise  of 
such  power  is  governed  by  the  general  rules  of  agency,  since  a 
corporation  can  only  accept  through  its  agents/* 

§  3639.  Delivery  and  recording  of  the  contract. — Where 
the  contract  is  in  writing,  it  must  be  delivered  in  order  to  be  ef- 
fective, but  the  delivery  may  be  made  to  a  third  person  for  the 
benefit  of  the  contracting  parties.""  In  a  California  statute,  build- 
ing contracts  are  required  to  be  recorded,  but  failure  to  record  a 
building  contract  does  not  affect  its  validity  as  between  the  con- 
tracting parties,  since  the  purpose  of  the  statute  is  solely  for  the 
protection  of  materialmen  and  subcontractors."" 


"  Howard  v.  Maine  Industrial 
School,  78  Maine  230,  3  Atl.  657; 
Methodist  Episcopal  Parish  v.  Clarke, 
74  Maine  110;  Adams  v.  Hill,  16 
Maine  215 ;  McNeil  v.  Boston  Cham- 
ber of  Commerce,  154  Mass.  Zll,  28 
N.  E.  245,  13  L.  R.  A,  SS9;  Damon 
V.  Granby,  2  Pick.   (Mass.)  345. 

°'  Crampton  v.  Varna  R.  Co.,  L.  R. 
7  Ch.  App.  562;  Prairie  Lodge  v. 
Smith,  58  Miss.  301;  Barry  v.  Mer- 
chants' Exch.  Co.,  1  Sandf.  Ch.  (N. 
Y.)    280. 

°'Frend  v.  Dennett,  4  C.  B.  (N.  S.) 
576,  4  Jur.  (N.  S.)  897;  Crampton  v. 
Varna  R.  Co.,  L.  R.  7  Ch.  562 ;  Bank 
of  Columbia  v.  Patterson,  7  Cranch 
(U.  S.)  299,  3  L.  ed.  351 ;  Thompson's 
Case,  9  Ct.  CI.  (U.  S.)  187;  The 
Curtis  Case,  2  Ct.  CI.  (U.  S.)  144. 
See  also,  Mobile  &c.  R.  Co.  v.  Worth- 
ington,  95  Ala.  598,  10  So.  839;  Tur- 
ney  v.  Bridgeport,  55  Conn.  412,  12 
Atl.  520;  Sexton  v.  Cook  County, 
114  111.  174,  28  N.  E.  608;  Littler  v. 
Jayne,  124  111.  123,  16  N.  E.  374; 
Chicago  V.  Shober  &c.  Lithograph- 
inor  Co..  6  111.  App.  560;  Archer  v. 
.\llen  County,  3  Blackf.  (Ind.)  501; 
Eigemann  v.  Posey  County.  82  Ind. 
413;  Bass  Foundry  &c.  Works  v. 
Parke  County,  115  Ind.  234,  17  N.  E. 
593;  Baltimore  v.  Eschbach,  18  Md. 
276;  Baltimore  v.  Reynolds,  20  Md. 
1,  83  Am.  Dec.  535 ;  Damon  v.  Gran- 
by, 2  Pick.    (Mass.)   345;   McNeil  v. 


Boston  Chamber  of  Commerce,  154 
Mass.  277,  28  N.  E.  245,  13  L.  R.  A. 
559;  Keating  v.  Kansas  City,  84  Mo. 
415;  Haight  v.  Sahler,  30  Barb.  (N. 
Y.)  218;  Randall  v.  Van  Vechten,  19 
Johns.  (N.  Y.)  60,  10  Am.  Dec.  193; 
Greene  v.  New  York,  3  Thomp.  & 
C.  (N.  Y.)  753,  1  Hun  (N.  Y.)  24; 
Cunningham  v.  Massena  Springs  &c. 
R.  Co.,  63  Hun  (X.  Y.)  439,  44  N. 
Y.  St.  723,  18  N.  Y.  S.  600,  affd.  138 
N.  Y.  614,  a  N.  E.  1082;  Brady  v. 
New  York,  20  N.  Y.  312,  18  How.  Pr. 
(N.  Y.)  343,  affg.  7  Abb.  Pr.  (N.  Y.) 
234,  16  How.  Pr.  (N.  Y.)  432,  15  N. 
Y.  Super.  Ct.  173 ;  Shipman  v.  State, 
42  Wis.  Zn. 

""Coey  V.  Lehman,  79  111.  173; 
Blanchard  v.  Blackstone,  102  Mass, 
343 

'^  Palmer  v.  White,  70  Cal.  220,  11 
Pac.  647;  Rebman  v.  San  Gabriel 
Valley  Land  &  Water  Co.,  95  Cal. 
390,  30  Pac.  564;  Laidlaw  v.  Marye, 
133  Cal.  170,  65  Pac.  391 ;  Bryson  v. 
McCone,  121  Cal.  153,  53  Pac.  637. 
Although  a  building  contract  is  in- 
valid under  Code  Civ.  Proc,  §  1183, 
for  failure  to  record  it  as  required 
by  such  section,  the  authority  of  the 
contractor,  and  the  nature  and  ex- 
tent of  his  employment  and  the 
amount  of  his  recovery  is  controlled 
by  the  contract.  Smith  v.  Dryden,  15 
Cal.  App.  568,  115  Pac.  455. 
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§  3640.  Acceptance  by  implication. — Building  and  con- 
struction contracts  may  sometimes  arise  by  implication."^  And 
where  the  contract  for  a  building  bound  the  contractor  to  have  his 
workmen  on  the  ground  within  two  weeks  after  being  notified, 
and  to  complete  the  work  within  a  certain  time,  it  impliedly  im- 
posed on  the  owner  the  obligation  to  be  ready  for  the  workmen 
when  they  arrived  after  notification,  and  on  failure  to  be  ready 
the  contractor  may  recover  damages  for  loss  of  time  resulting 
from  the  breach  of  the  obligation."^  And  such  a  contract  may 
even  arise  in  a  sense  from  the  silence,  under  certain  circumstances, 
of  the  person  for  whom  labor  was  performed  or  material  fur- 
nished;"^ but  this  rule  does  not  apply  as  between  an  owner  and 
a  subcontractor,  since,  in  such  relation,  the  obligation  is  between 
the  contractor  and  the  subcontractor."* 

§  3641.  Provisions  for  certificates  of  approvals-General 
statement. — The  superintendent,  foreman  or  boss  of  con- 
struction, in  this  country,  corresponds  with  the  official  known  in 
England  as  the  clerk  of  the  works.  He  is  de  facto  acting  archi- 
tect, and  a  most  important  functionary.  His  duties  are  generally 
to  oversee  the  work  and  report  defects,  etc.,  on  large  buildings. 
The  superintendence  of  government  buildings,  both  national  and 
municipal,  is  often  awarded  in  this  country  to  practical  builders, 
whose  part  of  the  work  is  to  follow  the  working  plans  of  the 
architect-in-chief,  the  latter  having  no  further  connection  with 
the  construction.  It  is  usually  found  advisable  to  stipulate  in  the 
building  contract  that  the  work  shall  be  approved  upon  comple- 
tion by  the  architect  or  some  other  competent  person,  or  that  it 

"Tebbetts    v.    Haskins,    16    Maine  workmanlike    manner.     Schindler    v. 

283;  Thomas  v.  Walnut  Land  &c.  Co.,  Green   (Cal.),  82  Pac.  341,  631. 

43  Mo.  App.  653 ;  Blount  v.  Guthrie,  °'  Hinds  v.  Hinchraan-Renton  Fire- 

99  N.  Car.  93,  S  S.  E.  890;  Hazard  proofing  Co.,  165  Fed.  339,  91  C.   C. 

Powder    Co.    v.    Loomis,    2    Disney  A.  325. 

(Ohio)     544,     13     Ohio    Dec.     333;  ™  Thomas  v.  Walnut  Land  &c.  Co., 

Naughton  v.  Sioux  Falls,  3  S.  Dak.  43   Mo.  App.  653;   Bailey  v.   Rutjes, 

90  22  N    W  324;  Henderson  Bridge  86  N.   Car.   517;   Blount  v.   Guthrie, 

Co    V    McGrath,   134  U.   S.  260,  33  99  N.  Car.  93,  5  S.  E.  890 ;  Reiser  v. 

L.   ed.  934,  10  Sup.   Ct.  730.   So,  if  Stauer,  73  Wis.  477,  41  N.  W.  706. 

a  building  contract  contains  no  pro-  "Walker  v.  Brown,  28  111.  378,  81 

vision  as  to  how  windows  are  to  be  Am.  Dec.  287;  Holmes  v.  Shands,  26 

placed,    there    is    an    implied    agree-  Miss.  639. 
ment  that  they  shall  be  placed  in  a 
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shall  be  performed  to  the  satisfaction  of  the  proprietor  of  the 
premises.  Building  operations  are  essentially  complicated,  and 
there  are  consequently  innumerable  opportunities  for  imposition 
by  the  contractor,  such  as  the  use  of  defective  materials,  the  em- 
ployment of  unskilled  labor,  and  negligence  of  superintendence. 
When  a  party  contracts  for  erecting  a  house,  he  agrees  to  pay 
for  that  which  is  not  in  existence  at  the  time  of  the  agreement, 
and  it  is  but  reasonable  and  just  that  the  work  to  be  performed 
should  be  subject  to  approval.  Yet  it  would  virtually  c"heck  a 
great  proportion  of  contractors  if  they  were  obliged  to  wait  until 
the  completion  of  their  entire  undertaking  before  being  paid. 
This  objection  is  met  by  adopting  the  plan  of  paying  a  certain 
percentage  of  the  contract-price  as  the  work  progresses,  always 
taking  care  that  enough  will  remain  due  to  the  builder  upon  com- 
pletion of  the  structure  to  pay  for  any  defects  which  may  be  dis- 
covered before  the  final  payment. 

§  3642.    Architects'  and  superintendents'  certificates. — The 

architect  is  the  natural  and  proper  arbitrator  of  all  disputes  that 
may  arise  between  the  builder  and  the  owner.  He  is  supposed 
to  be  learned  in  his  profession,  and  therefore  thoroughly  con- 
versant with  all  the  details  of  the  building  art;  besides,  his  repu- 
tation is  dependent  upon  the  perfect  execution  of  his  designs.  It 
is  recommended  that  the  provision  making  his  certificate  neces- 
sary as  a  condition  precedent  to  the  payment  of  money  be  in- 
cluded in  the  contract  whenever  practicable.  A  provision  making 
the  architect  or  engineer  of  the  owner  the  final  arbitor  as  to  what 
work  has  been  done,  and  the  amount  due,  has  been  held  valid.''' 

"Ogden  V.  United  States,  60  Fed.  42   Minn.   464,  44   N.   W.   984;   Eld- 

72S,  9  C.  C.  A.  251;   Lewis  v.   Chi-  ridge  v.  Fuhr,  59  Mo.  App.  44;  Mack- 

cago,  S.  F.  &  C.  R.  Co.,  49  Fed.  708;  ler  v.  Mississippi  &  B.  T.  R.  Co.,  62 

Mundy  v.  Louisville  &  N.  R.  R.  Co.,  Mo.  App.  677;  Williams  v.  Chicago, 

€1  Fed.  633,  14  C.  C.  A.  583;  Wilcox  S.  F.  &  C.  R.  Co.,  112  Mo.  463,  20 

V.    Stephenson,    30    Fla.   Zll,   11    So.  S.  W.  631,  34  Am.  St.  403;  Ander- 

659;    Snell    v.    Brown,    71    111.    133;  son  v.   Imhoff,  34  Nebr.  335,  51   N. 

Downey  v,   O'Donnell,  86  111.  49,  92  W.  854;   Sweet  v.   Morrison,   116  N. 

111.   559;    Lake   View   v.   MacRitchie,  Y.  19,  22  N.  E.  276,  IS  Am.  St.  376, 

134  111.  203,  25  N.  E.  663;  Hennessy  affd.  24  N.  E.  1097;  Matter  of  Freel, 

V.    Metzger,    152    III.    505,    38    N.    E.  148  N.  Y.  165,  42  N.  E.  586;  Faunce 

1058,  43  Am.  St.  267;   McNamara  v.  v.    Burke,    16    Pa.    St.    469,    55    Am. 

Harrison.    81    Iowa    486.    46    N.    W.  Dec.  519;  Kennedy  v.  Poor,  151  Pa. 

976;  Ross  V   McArthur,  85  Iowa  203,  St.  472.  25  Atl.  119;  Chicago,  S.  F. 

52  N.  W.  125 ;  Langdon  v.  Northfield,  &    C.    R.    Co.    v.    Price,    138   U.    S. 


821 


CREATION  OF  BUILDING  CONTRACTS. 


§  3643 


But  it  has  been  held,  on  the  other  hand,  that  the  agreement  by  the 
parties  in  advance,  to  make  the  estimates  of  architects  or  engi- 
neers conclusive  is  not  binding  absolutely  and  at  all  events,  but 
that  such  estimate  is  only  prima  facie  correct,  and  subject  to  im- 
peachment for  fraud  or  gross  mistake."" 

§  3643,  Part-performance  certificate. — It  is  also  advisable 
to  stipulate,  where  the  work  is  executed  under  the  architect's  gen- 
eral superintendence,  that  he  should  give  "progress  certificates" 
from  time  to  time,  indicating  the  progress  of  the  building,  that 
the  owner  may  safely  make  advances  to  the  builder."^  Such  cer- 
tificates are  for  the  benefit  of  the  owner  of  the  building,  and  he 
may  waive  them  at  his  option  and  pay  upon  other  proofs."' 
These  certificates  are  provisional  only,  being  intended  merely  as 
conditions  precedent  to  the  payment  of  instalments,  and  are  sub- 
ject to  revision  on  the  final  adjustment."' 

§  3644.  Form  of  certificate. — No  particular  form  of  cer- 
tificate is  required."*     In  fact,  if  there  is  no  stipulation  in  the 


185,  34  L.  ed.  917,  11  Sup.  Ct.  290. 
A  provision  in  a  building  contract 
that  the  architect's  certificate  shall 
be  conclusive,  makes  the  certificate 
conclusive  only  as  to  matters  which 
by  the  terms  of  the  contract  are 
within  his  power  and  duties.  Bos- 
ton Store  V.  Schleuter,  88  Ark.  213, 
114  S.  W.  242.  A  matter  left  by  the 
contract  to  the  determination  of  the 
architect  and  not  passed  upon  by  him, 
will  not  be  decided  by  the  courts,  in 
the  absence  of  proof  of  fraud  or  un- 
reasonableness on  his  part.  Neid- 
linger  v.  Onward  Const.  Co.,  107 
App.  Div.  (N.  Y.)  398,  44  Misc.  (N. 
Y.)  SSS,  90  N.  Y.  S.  lis. 

"Central  Trust  Co.  v.  Louisville 
&c.  R.  Co.,  70  Fed.  282;  Lewis  v. 
Chicago,  S.  F.  &  C.  R.  Co.,  49  Fed. 
708;  Baltimore,  O.  &  C.  R.  Co.  v. 
Scholes,  14  Ind.  App.  524,  43  N.  E. 
156,  56  Am.  St.  307;  McCoy  v.  Able, 
131  Ind.  417,  30  N.  E.  528,  31  N.  E. 
453;  Williams  v.  Chicago,  S.  F.  &  C. 
R.  Co.,  112  Mo.  463,  20  S.  W.  631,  34 
Am.  St.  403 ;  Coon  v.  Citizens'  Water 
Co.,  152  Pa.  St.  644,  25  Atl.  505; 
Gonder  v.  Berlin  Branch  R.  R.  Co., 
171  Pa.  St.  492,  33  Atl.  61;  Norfolk 


&c.  R.  R.  Co.  V.  Mills,  91  Va.  613,  22 
S.  E.  556.  See  also.  Vol.  II,  §§  1601, 
1602. 

"  Tharsis  Sulphur  &  Copper  Co. 
V.  M'Elroy,  L.  R.  3  App.  Cas.  1040. 
See  definition  by  Lord  Cairns.  A 
stipulation  that  payments  shall  be 
made  as  the  work  progresses,  on  an 
architect's  certificate,  does  not  re- 
quire the  presentation  of  such  a  cer- 
tificate to  recover  the  balance  due 
after  completion.  Braun  v.  Winans,  37 
111.  App.  248. 

''Blethen  v.  Blake,  44  Cal.  117. 

"Tharsis  Sulphur  &  Copper  Co.  v. 
M'Elroy,  L.  R.  3  App.  Cas.  1040. 
See  Hartupee  v.  Pittsburgh,  97  Pa. 
107;  Crumlish  v.  Wilmington  & 
Western  R.  Co.,  5  Del.  Ch.  270. 

'"The  following  short  statement 
will  usually  suffice:  I  hereby  certify 
that  the  work  of  J.  B.  has  been  com- 
pleted to  my  entire  satisfaction,  in 
conformity  to  the  specifications  and 
drawings,  and  in  a  substantial  and 
efficient    manner.    I    further    certify 

that  there  is  a  balance  of  $ due 

to  him  under  the  contract. 

A.  L.  Architect. 
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contract  to  the  contrary,  the  certificate  need  not  be  in  writing  at 
all,  and  a  parol  approval  will  satisfy  the  condition."  But  it  is 
always  advisable  to  provide  in  the  agreement  that  the  architect's 
certificate  shall  be  in  writing.''^  Where  the  certificate  of  two 
architects  who  are  partners  is  provided  for,  and  the  certificate 
is  signed  by  one  of  them  in  the  firm  name,  this  will  be  sufficient." 
The  provision  in  a  contract  for  a  certificate  of  completion,  to  be 
given  by  the  architect,  will  not  be  satisfied  by  simply  checking  off 
the  contractor's  charges.'*  But  it  is  not  necessary  for  the  cer- 
tificate to  mention  the  amount  remaining  due.'^  It  was  held  suf- 
ficient, where  an  architect  certified  that  the  work  was  acceptable 
with  the  exception  of  some  slight  additions  necessary  and  not 
executed   and  it  appeared  that  these  had  afterward  been  made.'" 

§  3645.  Performance  to  satisfaction  of  owner. — It  fre- 
quently happens  that  the  contract  contains  a  stipulation  that  the 
work  shall  be  subject  to  the  approval  of  the  owner  of  the  build- 
ing. The  provision  can  be  so  framed  as  to  make  such  an  ap- 
proval quite  arbitrary,  yet  the  law  ought  not  to  permit  it  to  be  ex- 
ercised to  the  injury  of  the  other  party ;  it  should  be  used  in  good 
faith,  and  not  for  the  especial  purpose  of  defeating  the  contract." 

"  Kirk  V.  Bromley  Union,  2  Phill.  where  the  payment  was  due  ten  days 
640.  after    the    estimate    of    the    engineer 
'^  Pashby   v.    Mayor,    18   C.    B.   2 ;  was  made,  and  it  did  not  appear  that 
Jones  V.  Jones,  17  L.  J.  Q.  B.  170.  the  contractor  had  made  any  demand 
"  Lull  V.  Korf,  84  111.  225.  on     the    engineer     for     a    certificate 
"Morgan  v.  Birnie,  3  M.  &  Scott  (Byron  v.  Low,  109  N.  Y.  291,  16  N. 
1(>,  9  Bing.  672.  E.  45). 
™  Pashby  v.  Mayor,   18   C.   B    2.  "  Stadhard  v.  Lee,  3  B.  &  S.  364,  32 
"Mills    V.    Weeks,    21    111.    561.    A  L.  J.  Q.  B.  75;  Andrews  v.  Belfield, 
mere  order  by  the  architect,  request-  2  C.  B.  (N.  S.)  779.  See  Hawkins  v. 
ing  the  owner  to  pay  the  contractor  Graham,  149  Mass.  284,  21  N.  E.  312, 
a  certain   sum  on  account,  was  held  14  Am.  St.  422   (where  the  perform- 
not  a  sufficient  certificate   (Michaelis  ance  of  a  contract  to  put  in  heating 
V.  Wolf,  136  111.  68,  26  N.  E.  384)  ;  apparatus,  that  was  to  fulfil  certain 
and  a  certificate  showing  merely  the  tests   and    to    be   "satisfactory,"    was 
amount  due  was  held,  upon  the  terms  held  to  be  determinable  according  to 
of    the    contract,    to    be    insufficient  the  standard   of   a   reasonable   man's 
(Ray  V.   Boteler,  40  Mo.   App.  213).  judgment,   and  not  the  mere  private 
Where  the  contractor  had  received  a  taste  or  liking  of  the  owner)  ;  Logan 
certificate  from  the  architect,  but  had  v.     Berkshire    Apartment    Assn.,    46 
returned  it  to  him,  the  amount  given  N.  Y.  St.  14,  18  N.  Y.  S.  164  (where 
not  being  satisfactory,  the  contractor  performance  "to  the  satisfaction  of" 
was  not  allowed  to  recover,  the  cer-  the   owners   was   construed   to   mean 
tificate  being  wanting   (Bournique  v.  performance  such  as  should  have  sat- 
"Arnold,  33   111.  App.  303)  ;   so,   also,  isfied  them). 
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So,  when  work  has  been  done  not  strictly  in  accordance  with  the 
contract,  yet  is  received  and  is  of  benefit  to  the  party  receiving 
it,  he  should  pay  its  fair  value.''*  But  if  the  contract  specifies  that 
the  materials  shall  be  approved  before  being  used,  the  party  fur- 
nishing them  should  apply  to  have  them  approved,  or  he  uses 
them  at  his  peril/®  Where  an  agreement  stipulated  that  the 
building  was  to  be  erected  according  to  plans  and  specifications, 
to  the  full  satisfaction  of  the  architect  and  of  the  owner,  it  was 
held  that,  in  the  absence  of  proof  of  fraud,  mistake,  or  unfair 
dealing  on  the  part  of  the  architect,  his  acceptance  or  satisfaction 
bound  the  owner.*"  It  has  been  held  in  such  a  case  that  the  right 
of  approval  is  not  to  be  construed  as  an  ai'bitrary  one,*^  and  the 
court  will  direct  the  jury  to  give  the  language  a  liberal  and  rea- 
sonable construction.*^  The  mere  acceptance  of  a  house  erected 
upon  his  own  land  will  not  preclude  the  proprietor  thereof  from 
showing  that  the  work  was  performed  in  an  unworkmanlike 
manner.  If  the  approval  of  the  work  by  the  owner  is  a  condition 
precedent  to  payment,  there  must  be  ample  opportunity  afforded 
him  to  inspect  the  same  before  he  is  required  to  pay.  This  sub- 
ject will  be  further  considered  when  we  come  to  speak  of  the 
performance  of  building  contracts*^  and  acceptance  of  defective 
work.** 

§  3646.    Provisions  for  payment  for  labor  and  materials. — 

The  contract  may,  also,  provide  that  the  contractor  shall  pay  for 
labor  and  materials  furnished,  and  that  before  he  is  entitled  to 
the  full  contract-price  he  must  produce  receipts  from  the  laborers 
and  materialmen.*  ° 

"Ford  V.  Smith,  25  Ga.  67S.  ^Dallman  v.  King,  4  Bing.  N.  Cas. 

"Higgins  V.  Lee,  16  111.  495.  105. 

"■Tetz  V.  Butterfield,  54  Wis.  242,  Tarson  v.   Sexton,  4  C.   B.  899; 
11  N.  W.  531,  41  Am.  Rep.  29.  Where  Moffatt  v.  Dickson,  13  C.  B.  543,  22 
the  work  was  to  be  dpne  "to  the  sat-  L.  J.  C.  P.  265. 
isfaction  of  the  architect  or  his  as-  ^  Stadhard  v.  Lee,  3  B.  &  S.  364, 
sistant    or    superintendent,"    it    was  32  L.  J.  Q.  B.  75 ;  Andrews  v.  Bel- 
held   that   it  was   enough   to   satisfy  field,  2  C.  B.   (N.  S.)  779. 
either  of  those  persons.  Vermont  St.  "Chap.    103    on    "Performance    or 
Church  V.  Brose,  104  111.  206 ;  Wildey  Breach  of  the  Contract." 
V.     Fractional     School     District,    25  '"Denver  v.  Hindry,  40  Colo.  42,  90 
Mich.  419.  Pac.  1028  and  note. 
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§  3647.  Provision  for  arbitration. — It  is  permissible  for 
a  building,  construction  or  working  contract  to  contain  a  pro- 
vision for  submission  to  arbitration  of  questions  of  dispute  which 
may  arise  out  of  the  contract.  The  reader  is  referred  to  the 
chapter  on  Arbitration  and  Award  for  a  full  discussion  of  the 
principles  of  arbitration  as  they  apply  to  this  class  of  contracts.^^ 

^  See  Chap.  99  on  "Arbitration." 


CHAPTER  XCIX. 


ARBITRATION. 

§  3655.  Agreement   to    submit   to   ar-  §  3658.  Architect's     responsibility     as 

bitration.  arbitrator. 

3656.  Architect   as    arbitrator.  3659.  Distinction  between  award  by 

3657.  Refusal  to  submit  to  arbitra-  arbitration     and     certificate 

tion.  stipulated    for   in   the    con- 

tract. 

§  3655.  Agreement  to  submit  to  arbitration. — When  par- 
ties agree  to  submit  the  question  to  a  third  party  as  to  what  shall 
be  done  by  the  one  to  satisfy  the  claim  of  the  other,  it  is  said  that 
a  supplemental  contract  is  formed,  namely,  the  contract  of  arbi- 
tration and  award,^  and  a  submission  thereto  may  be  valid  and 
binding  although  there  is  no  agreement  that  judgment  shall  be 
entered  on  the  award.^  Courts  of  equity  will  not  compel  specific 
performance  of  an  agreement  for  submission ;  but  when  the 
award  has  once  been  made,  it  is  held  conclusive,  unless  impeached 
for  fraud ;  and  if  either  party  refuses  to  abide  by  it,  the  other 
may  resort  to  chancery  for  specific  performance,  or  seek  damages 
therefor  in  the  common-law  courts.  An  arbitration  clause  should 
not  be  construed  as  giving  the  arbitrator  the  right  to  final 
determination  of  questions  involving  his  own  failure  of  perform- 
ance of  duty,^  nor  extended  beyond  the  express  covenants  of  the 
parties.*  Thus,  a  building  contract  providing  for  arbitration  of 
disputes  between  the  owner  and  the  contractor,  or  between  the 
contractor  and  subcontractor,  does  not  apply  to  disputes  between 
a  subcontractor  and  one  furnishing  labor  and  material."    Where 

^Valentine   v.   Valentine,   2    Barb.  403,  70  Atl.  812,  18  L.  R.  A.  (N.  S.) 

Ch.    (N.   Y.)    430;    Stewart  v.   Cass,  1248n. 

16  Vt.  663,  42  Am.  Dec.  534.  *Hunn  v.  Pennsylvania  Institution 

^  Yeamans    v.    Yeamans,    99    Mass.  for  Instruction  of  the  Blind,  221  Pa. 

585;  Howard  v.  Sexton,  4  Comst.  (N.  403,  70  Atl.  812,  18  L.  R.  A.  (N.  S.) 

Y.)  157.         ■  1248n. 

Hunn  V.   Pennsylvania  Institution  '  Warren-Ehret    Co.    v.    Byrd,    220 

for  Instruction  of  the  Blind,  221  Pa.  Pa.  246,  69  Atl.  751. 
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a  building  contract  provides  for  arbitration  of  disputes  between 
the  owner  and  the  contractor,  the  owner  waives  his  right,  by  ac- 
cepting the  building,  to  have  disputed  matters  submitted  to  arbi- 
tration.^ So,  under  a  contract  with  a  city  for  the  construction  of 
a  reservoir,  giving  the  city  the  right,  if,  in  the  opinion  of  the  di- 
rector of  public  works,  there  is  an  undue  delay  in  compliance  with 
the  contract,  to  stop  work  by  the  contractor  and  complete  it  at 
the  contractor's  expense,  and,  also,  containing  a  provision  that 
any  dispute  between  the  parties  shall  be  submitted  to  the  director 
of  public  works  as  arbitrator,  and  making  his  decision  final,  the 
exercise  by  the  director  of  public  works  of  his  right  to  stop  the 
work  of  the  contractor  and  to  complete  it  at  the  contractor's  ex- 
pense amount  to  a  waiver  of  the  arbitration  clause.**  An  arbi- 
trator under  a  building  contract  is  not  disqualified  because  of  in- 
terest as  a  member  of  a  firm  of  architects  which  one  of  the  par- 
ties charged  with  responsibility  for  delay  in  approving  drawings, 
where  there  is  nothing  to  show  that  the  architects  will  become 
liable  to  the  owners  in  case  they  are  at  fault.'  And  under  a  build- 
ing contract  providing  that  all  disputes  shall  be  finally  determined 
by  arbitration  of  a  named  person,  or  by  another  substituted  in 
his  stead,  the  substitution  of  another,  in  case  of  disability  of  the 
first-named  arbitrator,  was  under  the  original  agreement,  and  not 
under  a  new  agreement.^  A  stipulation  in  a  building  contract, 
that  damages  for  delay  in  completing  the  work  shall  be  referred 
to  arbitration,  will  not  prevent  a  suit  in  the  first  instance  for  dam- 
ages, unless  the  contract  provides  that  the  arbitration  shall  be  a 
condition  precedent  to  suit." 

§  3656.  Architect  as  arbitrator. — Upon  the  submission  of 
the  parties  of  the  matter  in  controversy  for  the  decision  of  the 
architect,  the  ordinary  rules  governing  arbitration  and  award  be- 

-  Burke  V.  Dittus,  8  Cal.  App.  175,  "Adams  v.  Haigler,  123  Ga.  659,  51 
96  Pac.  330.  S.  E.  638.  So,  a  provision  in  a  build- 
's Jonathan    Clark   &    Sons    Co.   v.  ing   contract    for   the   arbitration    of 
Pittsburg,  146  Fed.  441.  all  disputed  questions  cannot  be  made 
'  Memphis     Trust    Co.    v.     Brown-  a  defense  to  an  action,  where  no  de- 
Ketchum  Iron  Works,   166  Fed.  398,  mand    for  arbitration  was   made  be- 
93  C.   C.   A.   162.  fore  the  trial.   Neidlinger  v.  Onward 
'Memphis    Trust    Co.    v.    Brown-  Const.    Co.,    107  App.    Div.    (N.   Y.) 
Ketchura   Iron  Works,   166  Fed.  398  398,  95  N.   Y.   1148,  affg.   188  N.  Y. 
93  C.  C.  A.  162.  572,  80  N.  E.  1114. 
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come  applicable.  The  general  principles  of  common  law,  together 
with  the  modifications  by  statutory  enactments,  regulate  the  mat- 
ter as  in  other  cases.  When  it  is  stipulated  in  the  contract  that 
the  decision  of  an  architect  "shall  be  final  on  all  questions  of  dif- 
ference arising  under  the  contract,"  there  can  be  no  doubt  that 
his  power  of  arbitration  is  conclusive  in  the  absence  of  fraud  or 
mistake.^"  In  many  cases,  however,  his  opinion  has  not  been  given 
a  conclusive  effect.  In  a  California  case,^^  for  example,  where 
the  contract  stipulated  that  all  disputes  should  be  settled  by  the 
architect,  but  the  parties  refused  to  submit  to  his  decision  as  to 
the  amount  due,  and  he  did  not  act  in  the  matter,  it  was  held  that 
his  testimony  was  not  conclusive,  and  "that  it  was  competent  for 
the  plaintiff  to  show  by  other  persons  the  extent  of  the  de- 
ficiencies." Other  relaxations  have  been  made,  various  tests  be- 
ing laid  down.  Gross  mistake,  it  is  said,  may  imply  or  be  equiv- 
alent to  bad  faith.^^  Moreover,  mistakes  apparent  on  the  face  of 
an  estimate  or  award,  or  resulting  from  a  clear  oversight  of 
particular  items  of  the  work  or  parts  of  the  contract,  or  from  a 
clearly  erroneous  construction  of  a  term  of  the  contract,  are 
sometimes  held  not  to  bind  the  contractor."  Sometimes  it  is  said 
that  the  estimates  or  awards  may  be  attacked  merely  on  the 
ground  of  substantial   error."     The  same   principle   has  been 

"Stevenson  v.  Watson,  4  C.  P.  D.  276,  IS  Am.  St.  376,  the  arbitrator's 

148;    Downey   v.    O'Donnell,    86   111.  acceptance  of  the  erroneous   reports 

49,  92  111.  SS9 ;  Finney  v.  Condon,  86  of  assistants  was  held  immaterial.  See 

111    78-   Snell  V.  Brown,  71  111.  134;  also,  on  this  point,  Lewis  v.  Chicago, 

St.'  Paul  &  Northern  Pac.  R.  Co.  v.  S.  F.  &  C.  R.  Co.,  49  Fed.  708;  Sco- 

Bradbury,   42   Minn.  222,   44   N.   W.  ville  v.  Miller,  40  111.  App.  237 ;  Handy 

1  •   Langdon  v.   Northfield,  42  Minn.  v.  Bliss,  204  Mass.  S13,  90  N.  E.  364, 

464    44  N    W.  984;   Tullis  v.   Jack-  134  Am.  St.  673,  note, 

son     (1892),    3    Ch.    441;    Guilbault  "McFadden  v.  O'Donnell,   18  Cal. 

V.  McGreevy,  18  Can.   Sup.  Ct.  609;  160. 

Hot    Springs    R.    Co.    v.    Maher,   48  "  Cruralish  v.   Shenandoah  Val.  R. 

Ark    522    3    S.    W.    639;    Lewis    v.  Co.,  5  Del.  Ch.  270;  St.  Paul  &  N.  P. 

Chicago,  S.  F.  &  C.  R.  Co.,  49  Fed.  R.  Co.  v.  Bradbury,  42  Minn.  222,  44 

708-   Wood  V.    Chicago   &c.   R.    Co.,  N.  W.  1 ;  Langdon  v.  Northfield,  42 

39  Fed.  52;  Price  v.  Chicago,  S.   F.  Minn.  464,  44  N.  W.  984. 

&    C    R    Co.,  38  Fed.  304 ;   Ross  v.  '"  Peters  v.  Quebec  Harbor  Comrs., 

McArthur    (Iowa),    52    N.    W.    125;  19  Can.  Sup.  Ct.  685;  Lewis  v.  Chi- 

O'Donnell    v.    Forest    (La.),    11    So.  cago,  S.  F.  &  C.  R.  Co.,  49  Fed.  708. 

245  •  Reus  v.  Grand  Rapids,  72,  Mich.  "  McCoy  v.  Able,  131  Ind.  417,  30  N. 

237,  41  N.  W.  263 ;   Sweet  v.  Morri-  E.  528 ;  Anderson  v.  Imhoff ,  34  Nebr. 

son    116  N    Y.  19,  22  N.  E.  276,  15  335,  51  N.  W.  854.  In  Cole  Mfg.  Co. 

Am.  St.  Z76;  In  Price  v.  Chicago,  S.  v.    Collier,  91   Tenn.   525,   19   S.   W. 

F.  &  C.  R.  Co.,  38  Fed.  304,  and  Sweet  672,   it  was   held  that  the   reference 

V.  Morrison,  116  N.  Y.   19,  22  N.  E.  to   arbitration   was   not   a   necessary 
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applied  where  there  were  merely  substantial  deviations  from  the 
plans."  An  architect  who  is  made  arbitrator  by  a  building  con- 
tract is  not  required  to  take  testimony  of  witness  in  determining 
the  matters  to  be  arbitrated.^' 

§  3657.  Refusal  to  submit  to  arbitration. — If  the  con- 
tractor has  refused  to  submit  a  claim  to  the  arbitrating  superin- 
tendent, if  required  by  the  contract,  he  cannot  recover.^''  So,  too, 
where  the  owner  takes  no  steps  to  select  or  join  in  the  selection  of 
arbitrators,  the  claim  may  be  prosecuted  even  though  no  award 
has  been  made.^^  The  requirement  of  submission  to  arbitration 
is  binding  upon  a  contractor  who  sublets  the  plastering  to  another, 
adopting  in  the  subcontract  the  terms  of  the  principal  contract.^* 
The  finality  of  the  architect's  acceptance,  of  course,  affects  the 
owner  also.^" 

§  3658,  Architect's  responsibility  as  arbitrator. — An  archi- 
tect occupying  the  position  of  an  arbitrator,  in  ascertaining  the 
amount  due  under  a  building  contract,  is  not  liable  to  an  action 
for  refusing  to  reconsider  his  certificate,  or  give  the  grounds  of  his 
opinion,  no  fraud  or  collusion  being  alleged  f^  nor  is  any  person 
called  upon  to  act  as  arbitrator  ordinarily  liable  to  an  action  for 
want  of  care  or  skill,  or  for  negligence.^^  Under  an  agreement 
that  the  work  shall  be  valued  by  "competent  persons",  the  owner 
may  name  the  architect  as  arbitrator.^' 

preliminary  to  bringing  action  on  the  1148,  afifg.   188  N.  Y.  572,  80  N.  E. 

contract.      Where    the    architect    was  1114. 

authorized  to  take  possession  of  the        "  Fulton  v.  Peters,  137  Pa.  613,  20 

building  in  case  the  contractor  failed  Atl.  936. 

to  perform  his  contract  properly,  it        "Williams  v.  Shields,  16  Daly  (N. 

was  held  that  the  architect's  decision  Y.)    178,  30  N.  Y.   St.  556,  9  N.  Y. 

was  reviewable  by  the  court.     White  S.   502. 

V.     Harrigan,     41     Minn.     414.     See        "  Brown  v.  Decker,  142  Pa.  640,  21 

further  the  analogous  subject  of  car-  Atl.  903. 

tificates,   post,   §   3659.  ^"Vulcanite    Paving    Co.    v.    Phila- 

"Bond  V.  Newark,  19  N.  J.  Eq.  376;  delphia  Traction  Co.,  115  Pa.  280,  8 

Glacius  V.   Black,   SO  N.   Y.,   145,   10  Atl.   777;   Kennedy  v.   Poor,   151   Pa. 

Am.  Rep.  449;  Johnson  v.  De  Peyster,  472,   25   Atl.    119. 
SO  N.  Y.  666 ;  Adams  v.  New  York,  4        "^  Stevenson    v.    Watson,    4    C.    P. 

Duer     (N.    Y.)     295;    Goldsmith    v.  Div.   148. 
Hand,  26   Ohio   St.    101,   107.  "^  Pappa  v.  Rose,  L.  R.  7  C.  P.  525. 

"  Neidlinger  v.  Onward  Const.  Co.,        ""  Stoke    v.    McCullough,    1    Cent. 

107  App.  Div.  (N.  Y.)  398,  95  N.  Y.  Rep.  55. 
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§  3659.  Distinction  between  award  by  arbitration  and  cer- 
tificate stipulated  for  in  the  contract. — The  authorities  agree 
that  the  certificate  of  an  architect,  furnished  according  to  a  stipu- 
lation in  a  building  contract,  is  not  an  award  ;^*  nor  can  the  parties 
be  regarded  as  having  submitted  to  arbitration,^'*  unless  there  is  a 
provision  that  the  architect  is  to  settle  all  matters  in  dispute,  and 
other  subsequent  matters,  in  which  case  the  architect  is  an  arbi- 
trator. "When  by  an  agreement  the  right  of  one  of  the  parties 
to  have  or  to  do  a  particular  thing  is  made  to  depend  upon  a  third 
person,  this  is  not  a  submission  to  arbitration,  nor  is  the  deter- 
mination thereof  an  award;  but  where  there  is  an  agreement 
that  any  dispute  about  a  particular  thing  shall  be  inquired  of  and 
determined  by  a  person  named,  that  may  amount  to  a  submission 
to  arbitration,  and  the  determination,  though  in  the  form  of  a  cer- 
tificate, may  be  an  award."^°  So,  where  questions  of  additions 
and  alterations  were  to  be  determined  by  the  architect,^'  and 
where  work  was  to  be  performed  according  to  a  schedule  of  prices 
to  be  decided  by  the  architect,  the  rules  of  arbitration  were  held 
to  apply.^^ 

^Wadsworth    v.    Smith,   L.    R.   6  "Wadsworth  v.  Smith,  40  L.  J.  Q. 

Q.  B.  333,  40  L.  J.  Q.  B.  118.  B.  118. 

"^  Wadsworth   v.    Smith,    40   L.    J.  "  Stevenson  v.  Watson,  L.  R.  4  C. 

Q.  B.  118;  Northampton  Gas  Co.  v.  P.  Div.  148,  48  L.  J.  C.  P.  Div.  318. 

Parnell,  IS   C.  B.  630,  24  L.  J.  C.  "  Mills  v.  Bayley,  2  H.  &  C.  36,  32 

P.  60.  L.  J.  Ex.  179. 


CHAPTER  C. 

CONSTRUCTION    OF    BUH-DING    AND    WORKING    CONTRACTS. 

§  3665.  General     rules     of     construe-  §  3667.  Entire  and  divisible  contracts, 
tion.  3668.  Joint  and  several  contracts. 

3666.  Construction      of      particular        3669.  Dependent     and     independent 
words  and  phrases.  stipulations. 

§  3665.  General  rules  of  construction. — The  construction 
of  a  written  building  contract  is  generally  for  the  court  and  not 
the  jury/  but  the  construction  of  the  contract  is  for  the  jury  if 
the  contract  is  ambiguous  and  the  proper  interpretation  rests  upon 
evidence  of  the  preliminary  negotiations,  the  conduct  of  the  par- 
ties, and  interviews  between  them  after  its  execution,  or  the  like.^ 
If  the  contract,  or  a  part  thereof,  is  ambiguous,  a  construction 
given  it  by  the  parties  will  be  given  great  if  not  controlling 
weight.^  Thus,  where  parties  to  a  building  contract,  ambiguous 
as  to  the  time  when  partial  payments  shall  be  made,  construe 
it  as  calling  for  monthly  payments  with  the  usual  custom,  such 
construction  will  be  binding.*  So,  where  a  subcontract  for  rail- 
road construction  work  is  indefinite  as  to  time  of  payment, 
the  construction  put  upon  the  contract  by  the  parties  is  binding.* 
And  where,  after  acceptance  of  a  bid  for  the  ornamental  iron- 

^  Independent      School      Dist.      v.  111.  496;  O'Dea  v.  Winona,  41  Minn. 

Swearngin,  119  Iowa  702,  94  N.  W.  424,   43    N.    W.    97;    Reisenleiter    v. 

206;   Neher  v.   Viviana,    15   N.   Mex.  Evangelische      Lutherische      Gnaden 

460,  110  Pac.  69S;  Whitney  v.  Olean,  Kirche,  29  Mo.  App.  291;  McMuUen 

45  App.  Div.    (N.  Y.)  435,  60  N.  Y.  v.  Hopper,  15  App.  Div.  (N.  Y.)  364, 

S.  951;   Keefer  v.   School   Dist.,  203  44  N.  Y.   S.  63;   McPhee  v.  McDer- 

Pa.  St.  334,  52  Atl.  245.  mott,  77  Wis.  33,  45  N.  W.  808 ;  Lay- 

'  Derby  Desk  Co.  v.  Conners  Bros,  cock  v.  Parker,  103  Wis.   161,  79  N. 

Const.,  Co.,  204  Mass.  461,  90  N.  E.  W.  327;  District  of  Columbia  v.  Gal- 

543;    Storck  v.  Rose,  152  Mich.  521,  laher,   124  U.   S.  505,  31  L.  ed.  526, 

116  N.  W.  402,  15  Detroit  Leg.  News.  8  Sup.  Ct,  585,  23  Ct.  CI.  (U.  S.)  493; 

312.  Gibbons'  Case,  2  Ct.  CI.   (U.  S.)  353. 

=  Katz  V.  Bedford,  77  Cal.  319,   19        *  Vulcan   Iron   Works  v.   Cook,   15 

Pac.  523,  1  L.  R.  A.  826;  Charleston  Cal.  App.  410,  114  Pac.  995. 
Ice  Mfg.  Co.  V.  Joyce,  63  Fed.  916,        "Cleveland,  C.  C.  &  St.  L.  R.  Co. 

11   C.   C.  A.  496,  25  U.  S.  App.  89;  v.  Scott,  39  Ind.  App.  420,  79  N.  E. 

Western  Union  R.  Co.  v.   Smith,  75  226. 
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work  of  a  building,  and  at  the  time  the  contractor  submitted  an 
original  draft  of  the  contract  signed  by  him  to  the  owner,  the 
contractor  wrote  the  owner  informing  him  of  the  construction 
put  upon  certain  ambiguous  clauses  of  the  contract  by  the  con- 
tractor, and  the  owner  signed  the  original  draft  of  the  contract 
and  returned  one  copy  thereof  by  mail  without  referring  to  the 
contractor's  letter,  it  was  held  that  the  contractor  had  the  right  to 
assume  that  his  constructions  of  the  ambiguous  provisions  were 
assented  to."  So,  under  a  building  contract  authorizing  the  owner 
to  construe  the  terms  thereof,  and  making  his  decision  final,  and 
providing  that  the  lathing  should  receive  two  coats  of  plaster  and 
"carpet  float  for  calcimining  walls",  the  owner  is  authorized  to 
construe  the  provision  as  requiring  three  coats  of  plaster.''  Where 
a  building  contract  makes  the  architect  an  arbitrator  between  the 
parties  on  practical  questions  of  the  plans  and  specifications  in  the 
execution  of  the  work,  the  decisions  of  the  architect,  made  in 
good  faith,  on  such  matters,  are  binding.*  But  a  provision  in  a 
building  contract  making  one  of  the  parties  thereto  the  arbitrator 
in  construing  questions  of  dispute  as  to  the  construction  of  the 
contract  has  been  held  invalid.*  In  construing  a  building  con- 
tract, the  purpose  is  to  ascertain  the  intention  of  the  parties  and 
to  give  effect  to  each  clause  if  possible,'"  and  where  words  of 
general  descriotion  are  followed  by  several  items,  and  incorpo- 

°,Snead  &  Co.  Iron  Works  v.  Mer-  tion  of  the  contract  to  be  submitted 

chants'  Loan  Trust  Co.,  225  111.  442,  to  the  architect,  and  providing  that 

80  N.  E.  237,  revg.  124  III.  App.  SS8.  his  decision  should  be  conclusive,  an 

'  Sweatt  V.  Hunt,  42  Wash.  96,  84  award  by  the  architect  was  held  void, 

Pac.  1.  where  it  was  arrived  at  by  errone- 

'O'Donnell  v.  Henry,  44  La.  Ann.  ously  considering  a  sample  of  ma- 
845,  11  So.  245;  Brown  v.  Baton  terial  and  photographs  of  the  con- 
Rouge,  109  La.  967,  34  So.  41 ;  Handy  tract,  and  by  a  refusal  to  consider 
v.  Bliss,  204  Mass.  513,  90  N.  E.  864,  a  letter  from  the  contractor  constru- 
134  Am.  St.  673n ;  Kelly  v.  Public  ing  ambiguous  provisions  of  the  con- 
Schools  of  Muskegon,  110  Mich.  529,  tract.  Snead  &  Co.  Iron  Works  v. 
68  N  W  282 ;  Duell  v.  McCraw,  86  Merchants'  Loan  &c.  Co.,  225  111.  442, 
Hun  (N.  Y.)  331,  67  N.  Y.  St.  163,  80  N.  E.  237,  revg.  124  111.  App.  558. 
33  N  Y.  S.  528;  Burns  v.  New  York,  'Fulton  County  v.  Gibson,  158  Ind. 
31  Misc.  (N.  Y.)  315,  63  N.  Y.  S.  471,  63  N.  E.  982. 
1078,  affd.  69  App.  Div.  (N.  Y.)  214,  "Stadhard  v.  Lee,  3  B.  &  S.  364; 
74  N  Y  S.  697;  Barclay  v.  Decker-  Mellen  v.  Ford,  28  Fed.  639;  Por- 
hoof,  171  Pa.  378,  33  Atl.  71 ;  Wyraard  ter  v.  Spence,  38  N.  Y.  119;  Fitz- 
V  Deeds,  21  Pa.  Super.  Ct.  332 ;  Van-  gerald  v.  Moran,  65  Hun  (N.  Y.) 
derwerker  v.  Vermont  Cent.  R.  Co.,  621,  19  N.  Y.  S.  958,  47  N.  Y.  St.  379, 
27  Vt.  130.  In  a  building  contract  re-  affd.  141  N.  Y.  419,  36  N.  E.  508. 
quiring   all   disputes  as  to  construe- 
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rate  the  specifications  by  special  reference,  the  contract  and  the 
specifications  taken  together,  and  the  purpose  which  they  were 
intended  to  serve,  must  be  taken  into  consideration.^^  As  in 
other  contracts,  written  matter  will  control  printed  matter  if  there 
is  repugnancy  between  them,^^  and  if  terms  are  used  which  have 
a  technical  meaning,  they  should  be  considered  as  having  been 
used  in  a  technical  sense,  unless  it  is  clear  that  they  were  used 
in  another  sense.^^  Doubtful  language  in  a  contract  prepared  by 
one  of  the  parties  thereto  will  be  construed  most  strongly  against 
him.^*  A  building  contract  sometimes  consists  of  several  writ- 
ings relating  to  the  same  subject-matter,  and  in  such  cases  the 
writings  are  to  be  considered  together.  In  considering  the  scope 
of  the  contract,  difficulty  is  often  encountered  in  arriving  at  the 
intention  of  the  parties. ^°  Thus,  in  construing  a  building  con- 
tract, it  was  held  that  there  is  a  presumption  that  the  parties  in- 
tended that  if  reinforcement  of  portions  of  the  framework  was 


"  Breyman  v.  Ann  Arbor  R.  Co.,  8S 
Fed.  579;  ^Etna  Indemnity  Co.  v. 
Wr.ters,  110  Md.  673,  73  Atl.  712; 
Collins  V.  Knuth,  51  App.  Div.  (N. 
Y.)    188,  64  N.  Y.   S.  549. 

^-  Breyman  v.  Ann  Arbor  R.  Co.,  85 
Fed.  579;  Collins  v.  Knuth,  51  App. 
Div.    (N.  Y.)    188,  64  N.  Y.  S.  549. 

"  International  Bow  &  Stern  Dock 
Co.  V.  United  States,  60  Fed.  523; 
George  A.  Fuller  Co.  v.  B.  P.  Young 
Co.,  126  Fed.  343,  61  C.  C.  A.  245; 
Long  V.   Davidson,  101   N.   Car.   170, 

"Henry 'v.  Allen,  49  Ark.  122,  4 
S.  W.  201;  Hughes  v.  Gibson,  15  Colo. 
App.  318,  62  Pac.  1037;  McCarty  v. 
Osborne,  1  Blackf.  (Ind.)  325;  Price 
V.  Garland,  3  N.  Mex.  505,  6  Pac. 
472;  Adamant  Mfg.  Co.  v.  Bach,  26 
App.  Div.  (N.  Y.)  255.  50  N.  Y.  S. 
12,  affd.  163  N.  Y.  555,  57  N.  E.  1103; 
Salvinsky  v.  Levin,  27  Misc.  (N.  Y.) 
521,  58  N.  Y.  S.  284;  McMaster  v. 
State,  108  N.  Y.  542,  15  N.  E.  417; 
Kingston  v.  Berry,  27  Misc.  (N.  Y.) 
S03,  58  N.  Y.  S.  331 ;  Gibbon's  Case, 
15  Ct.  CI.  (U.  S.)  174,  affg.  109  U. 
S.  200,  27  L.  ed.  906,  19  Ct.  CI.  (U. 
S.)  705,  3  Sup.  Ct.  117. 

"Seretto  v.  Rockland  &c.  R.  Co., 
101  Main  140,  63  Atl.  651.  A  contract 
to  furnish  and  erect  all  the  structural 
iron,  cast,  and  ornamental  iron,  rivet- 


ing, drilling,  etc.,  for  a  warehouse, 
does  not  include  the  stone,  brick  and 
cement  work  upon  which  the  iron 
structure  rests.  Hayes  v.  Wagner, 
220  111.  256,  TJ  N.  E.  211,  A  clause  in 
the  specifications  for  the  foundation 
of  a  building,  made  a  part  of  the  con- 
tract, that  the  whole  shall  be  made 
watertight  and  guaranteed,  is  not  a 
guaranty  by  the  contractor  that  the 
cellar  shall  be  watertight,  but  was  a 
guaranty  only  of  the  contractor's 
compliance  with  the  specifications  and 
the  effectiveness  of  the  foundation  in 
matters  concerning  which  he  has  a 
discretion.  Bush  v.  Jones,  144  Fed. 
942,  75  C.  C.  A.  582,  6  L.  R.  A.  (N. 
S.)  774.  Under  a  building  contract 
to  furnish  all  the  materials  and  per- 
form all  labor  in  connection  with  the 
work  of  fireproofing  a  building,  in- 
cluding concrete  floors,  stairways, 
fireproof  partitions,  and  also  the 
structural  steel  required  for  the 
building,  an  express  warranty  as  to 
the  sufficiency  of  the  steel  does  not 
exclude  an  implied  warranty  that  the 
fireproofing  work  should  be  per- 
formed in  a  workmanlike  manner, 
and  that  all  materials  used  should  be 
suitable  for  the  purposes  intended. 
General  Fireproofing  Co.  v.  Wallace, 
175  Fed.  650,  99  C.  C.  A.  204.  Where 
a  contract   recited  that   its   purpose 
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needed  to  sustain  the  building,  in  order  to  meet  the  requirements 
of  the  law,  it  would  be  furnished." 

§  3666.    Construction  of  particular  words  and  phrases. — In 

deciding  cases  based  upon  building,  construction  or  working  con- 
tracts, the  courts  have  given  construction  to  various  words  and 
phrases  used  in  such  contracts.  A  number  of  the  terms  thus  con- 
strued will  be  found  in  the  note  below." 


was  to  secure  the  boring  of  a  well, 
and -that  the  contractor  was  to  re- 
ceive a  certain  price  per  foot  "for 
each  and  every  well  when  completed," 
and  that  the  contractor  would  test 
the  well,  it  was  not  an  undertaking 
to  sink  more  than  one  well.  Hahl  v. 
Deutsch,  42  Tex.  Civ.  App.  1,  94  S. 
W.  443.  Where  a  contract  for  the 
repair  of  a  building  damaged  by  fire 
called  for  the  putting  in  of  new  roof 
beams  and  new  roof,  and  for  the  re- 
moval of  refuse  belonging  to  the 
roof,  the  contractor  was  not  required 
to  remove  loose  brick  from  the  wall, 
under  the  agreement  to  remove  the 
refuse  belonging  to  the  roof.  Hughes 
V.  Harbor  &c.  Sav.  Assn.,  131  App. 
Div.  (N.  Y.)  185,  lis  N.  Y.  S.  320. 

'"Where  a  building  contract  re- 
lates to  three  kinds  of  work,  to  wit : 
"excavation,  foundation,  and  car- 
penter work,"  and  the  specifications 
show  that  the  lathing  and  plastering 
-were  regarded  as  a  part  of  the  mason 
work,  and  from  the  specifications 
alone  it  appears  that  the  chimney 
caps  and  granite  door  steps  were  as 
much  a  part  of  the  contract  as  lath- 
ing and  plastering  the  lathing  and 
plastering  do  not  constitute  a  part  of 
the  work  under  the  contract,  al- 
though the  contract  provided  that  a 
certain  payment  should  be  made  when 
the  plastering  shall  have  been  com- 
pleted. O'Brien  v.  Peck,  198  Mass. 
SO,  84  N.  E.  32S;  Eastern  Expanded 
Metal  Co.  v.  Webb  Granite  &  Const. 
Co.,  195  Mass.  356,  81  N.  E.  251. 
Where  a  building  contract  stipulates 
that  all  matters  of  dispute  during 
the  progress  of  the  work  or  any 
settlement  of  accounts  shall  be  re- 
ferred to  the  architect,  whose  de- 
cision shall  be  binding,  but  reserves 
the  right  of  referring  the  decision 
of    all    questions    to    two    disinter- 
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ested  parties,  the  arbitration  clause 
does  not  apply  to  questions  in  which 
the  architects  are  parties,  but  only 
to  questions  arising  between  the 
owner  and  the  contractor.  Payne  v. 
Roberts,  214  Pa.  568,  64  Atl.  86. 

""Actual  count  of  brick  in  said 
walls"  (Lester  v.  Pedigo,  84  Va.  309, 
4  S.  E.  703)  ;  "adjustable  stern  dock" 
(International  Bow  &  Stern  Dock 
Co.  V.  United  States,  60  Fed.  523)  ; 
"all  detailed  drawings"  (New  York 
Architectural  Terra  Cotta  Co.  v. 
Williams,  102  App.  Div.  (N.  Y.)  1, 
92  N.  Y.  S.  808)  ;  "and"  used  in  the 
sense  of  "or"  (Atlantic  Terra  Cotta 
Co.  V.  Masons'  Supply  Co.,  180  Fed. 
332,  103  C.  C.  A.  462)  ;  "arch"  (Den- 
mead  v.  Coburn,  15  Md.  29)  ;  "at 
once"  (Wetter  v.  Kleinert,  139  App. 
Div.  (N.  Y.)  220,  123  N.  Y.  S.  755)  ; 
"available  site"  (Simpson  v.  United 
States,  31  Ct.  CI.  (U.  S.)  217)  ;  "best 
French  plate  glass"  (South  Cong. 
Meeting-house  v.  Hilton,  11  Gray 
(Mass.)  407);  "best  lumber"  (Mc- 
Intire  v.  Barnes,  4  Colo.  285.  See 
also,  Higgins  v.  Lee,  16  111.  495)  ; 
"best  product  of  mil!"  (Nordyke  &c. 
Co.  v.  Kehlor,  155  Mo.  643,  78  Am. 
St.  600)  ;  "best  capacity"  (Horgan 
V.  McKenzie,  43  N.  Y.  St.  131,  17  N. 
Y.  S.  174);  "building"  (United 
States  V.  Mueller,  113  U.  S.  153,  5 
Sup.  Ct.  380,  28  L.  ed.  946,  20  Ct.  CI. 
(U.  S.)  524)  ;  "complete  railroad" 
(Central  Trust  Co.  v.  Condon,  67 
Fed.  84,  14  C.  C.  A.  314,  31  U.  S. 
App.  387)  ;  "concrete"  (Simpson 
Bros.  Corp.  v.  White,  187  Fed.  418)  ; 
"earth"  (Shephard  v.  St.  Charles 
Western  Plank  Road  Co.,  28  Mo.  373 ; 
Nesbitt  V.  Louisville,  C.  &  C.  R.  Co., 
2  Spears  L.  (S.  Car.)  697);  "ele- 
vator" (Horgan  v.  McKenzie,  43  N. 
Y.  St.  131,  17  N.  Y.  S.  174)  ;  "erect," 
"completed"    (Hartrath   v.    Holsman, 
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§  3667.  Entire  and  divisible  contracts. — A  building,  con- 
struction or  working  contract  is  entire  and  not  divisible,  where 
it  is  for  an  entire  structure  for  a  stated  compensation/"  especially 
where  the  contract  states  that  the  contract-price  is  not  to  be  paid 


127  111.  App.  560)  ;  "excavation" 
(Hellwig  V.  Blumenberg,  SS  Hun  (N. 
Y.)  60S,  28  N.  Y.  St.  75,  5  Silvernail 
290,  7  N.  Y.  S.  746)  ;  "exterior 
walls''  (Ittner  v.  St.  Louis  Exposi- 
tions &  Music  Hall  Assn.,  97  Mo. 
561,  11  S.  W.  58)  ;  "filled  and  stained" 
(Carver  v.  Hall,  3  App.  Cas.  (D.  C.) 
170)  ;  "filtration"  (Pendleton  v. 
Saunders,  19  Ore.  9,  24  Pac.  506); 
"finish  house  ready  for  occupancy" 
(Cunningham  v.  Washburn,  119 
Mass.  224)  ;  "first-class  work" 
(Boughton  V.  Smith,  142  N.  Y.  674, 
37  N.  E.  470,  revg.  dl  Hun  (N.  Y.) 
652,  51  N.  Y.  St.  316, 22  N.  Y.  S.  148) ; 
"floor  slab,"  "roof  slab"  (^tna  In- 
demnity Co.  V.  Waters,  110  Md.  673, 
73  Atl.  712)  ;  "free  from  knots" 
(Rush  V.  Wagner,  34  N.  Y.  798,  12 
N.  Y.  S.  2)  ;  "grading"  (Snell  v. 
Cottingham,  72  111.  161)  ;  "ground 
floor"  (Isaacs  v.  Dawson,  70  App. 
Div.  (N.  Y.)  232,  75  N.  Y.  S.  337, 
affg.  174  N.  Y.  537,  66  N.  E.  1110)  ; 
"guarantee"  (Deeves  v.  Manhattan 
Life  Ins.  Co.,  195  N.  Y.  324,  88  N. 
E.  395,  revg.  122  App.  Div.  (N.  Y.) 
888,  106  N.  Y.  S.  1142)  ;  "in  the  best, 
most  substantial,  and  workmanlike 
manner"  (Rector  v.  McDerraott, 
(Ark.),  13  S.  W.  334);  "knots" 
(Rush  V.  Wagner,  34  N.  Y.  St.  798, 
12  N.  Y.  S.  2)  ;  "on  and  around  the 
site"  (McGowan  v.  United  States,  21 
Ct.  CI.  (U.  S.)  476)  ;  "properly"  (Pitt 
V.  Downing,  52  N.  Y.  Super.  Ct. 
508)  ;  "keep  in  repair"  (Davis  v. 
New  Orleans,  13  La.  Ann.  624;  Cor- 
nell V.  Vanartsdalen,  4  Pa.  St.  364; 
but  see  Canal  Nav.  Co.  v.  Pritchard, 
6  T.  R.  750;  Livington  County  v. 
Graves,  32  Mo.  479)  ;  "labor  done 
and  material  furnished  up  to  date  of 
such  cancelation"  (Dickinson  v. 
Gray,  10  Ky.  L.  292,  8  S.  W.  876, 
9  S  W.  281);  "material"  (Schulz  v. 
Tessman  (Tex.  Civ.  App),  48  S.  W. 
207,  revd.  92  Tex.  488,  49  S.  W. 
1031)  ;  "nominal  horse  power" 
(Heine  Safety  Boiler  Co.  v.  Francis, 
117  Fed.  235,  54  C.  C.  A.  267)  ;  "good 
order"    (Davis   v.    Smith,   9   Humph. 


(Tenn.)  557)  ;  "running"  (Rhodes  v. 
Cox,  9  Ky.  L.  895)  ;  "proper  shape" 
(Dwight  V.  Ludlow  Mfg.  Co.,  128 
Mass.  280)  ;  "rock  excavation" 
(Dhrew  v.  Altoona,  121  Pa.  401,  IS 
Atl.  636)  ;  "rub  down  brickwork'' 
(Chamberlain  v.  Hibbard,  26  Ore. 
428,  38  Pac.  437)  ;  "sash"  (Smith  v. 
Collins,  58  Hun  (N.  Y.)  608,  35  N. 
Y.  St.  274,  12  N.  Y.  S.  53);  "solid 
rock"  (Fruin  v.  Crystal  R.  Co.,  89 
Mo.  397,  14  S.  W.  557;  Gregory  v. 
U.  S.,  33  Ct.  CI.  (U.  S.)  434.  See 
also,  Fruin-Bambrick  Const.  Co.  v. 
Ft.  Smith  &  W.  R.  Co.,  140  Fed. 
465;  Okey  v.  Moyers,  117  Iowa 
514,  91  N.  W.  771);  "suitable  pre- 
cautions" (St.  Anthony  Falls  Water- 
Power  Co.  v.  Eastman,  20  Minn. 
277)  ;  "surfaced"  (Western  Union 
R.  Co.  v.  Smith,  75  111.  496);  "to 
build"  (Yost  V.  Schuylkill  Nav.  Co., 
125  Pa.  152,  17  Atl.  256)  ;  "vicinity"' 
(In  re  Oil  Well  Lease,  9  Ohio  C. 
Dec.  860,  18  Ohio  C.  C  885;  Sparks. 
V.  Pittsburgh  Co.,  159  Pa.  St.  295, 
28  Atl.  152)  ;  "wagon,"  "hauled  by 
wagon"  (Campbell  v.  Cincinnati, 
Southern  R.  Co.,  9  Ky.  L.  799,  6  S. 
W.  ill)  ;  "wall"  (Shipman  v.  Dis- 
trict of  Columbia,  18  Ct.  CI.  (U.  S.) 
291,  aflfd.  119  U.  S.  148,  30  L.  ed. 
337,  7  Sup.  Ct.  134)  ;  "water-tight" 
(MacKnight  Flintic  Stone  Co.  v. 
New  York,  13  App.  Div.  (N.  Y.) 
231)  ;  "well  and  suflSciently"  (Phoe- 
nix Iron  Co.  V.  Richmond,  6  Mackey 
(D.  C.)  180;  Ellis  v.  Lane,  85  Pa.  St. 
265)  ;  "workmanlike,"  "skillful" 
(Holland  v.  Rhoades,  56  Ore.  201, 
106  Pac.  779). 

"  Clark  V.  Collier,  100  Cal.  256,  34 
Pac.  677;  Coburn  v.  Hartford,  38 
Conn.  290;  Simonds  v.  Pearce,  31 
Fed.  137;  Hunnicutt  &  Bellingrath 
Co.  V,  Van  Hoose,  111  Ga.  518,  36 
S.  E.  669;  Madden  v.  Smith,  28  Kans. 
798;  Phelps  v.  Sheldon,  13  Pick. 
(Mass.)  SO,  23  Am.  Dec.  659;  Mc- 
Connell  v.  Hewes,  SO  W.  Va.  33,  40 
S.  E.  436.  Compare  Arndt  v.  Keller, 
96  Wis.  274,  71  N.  W.  651. 
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until  the  structure  has  been  completed.^"  And  whether  a  contract 
is  entire  depends  upon  the  subject-matter  of  the  contract  and 
the  intention  of  the  parties.^"  A  building  contract  is  usually  con- 
strued as  an  entire  contract  for  work  and  materials,  and  not  for 
the  sale  of  goods;"  and  a  provision  that  the  compensation  shall 
be  paid  in  instalments  as  the  work  progresses,  upon  estimates, 
does  not  render  the  contract  divisible,  where  the  contract  relates 
to  the  work  as  a  whole.^^  Where  the  contract  provides  a  fixed 
sum  for  compensation,  it  will  be  considered  as  entire,  the  com- 
pensation not  being  apportioned  among  the  several  items  called 
for  by  the  contract.^^  Generally,  convenience  and  equity  will  be 
taken  in'to  consideration  in  construing  a  building  or  working  con- 
tract, as  such  will  be  presumed  to  have  been  the  intention  of  the 
parties;^*  and  an  entire  contract  may,  by  agreement  of  the  par- 
ties, express  or  implied,  be  rendered  divisible.^^  If  the  price  is 
apportioned  among  the  several  items  or  to  the  different  parts  of 
one  item,  the  contract  will  generally  be  construed  as  several.^" 


"  Partridge  v.  Forsyth,  29  Ala.  200 ; 
Simonds  v.  Pearce,  31  Fed.  137; 
Huyett  &  Smith  Mfg.  Co.  v.  Chicago 
Edison  Co.,  167  111.  233,  47  N.  E. 
384,   59  Am.   St.  272. 

"  Partridge  v.  Forsyth,  29  Ala.  200 ; 
Keeler  v.  Clifford,  16S  111.  544,  46 
N.  E.  248;  Dibol  v.  Minott,  9  Iowa 
403 ;  Nolt  V.  Crow,  22  Pa.  Super.  Ct. 
113.  See  Milnes  v.  Vanhorn,  8  Blackf. 
(Ind.)  198;  Richmond  v.  Dubuque  & 
S.  C.  R.  Co.,  33  Iowa  422,  affd.  19 
Wall.  (U.  S.)  584,  22  L.  ed.  173; 
Independence  v.  Ott,  135  Mo.  301,  36 
S.  W.  624;  Johnston  v.  Dahlgren,  31 
App.  Div.  (N.  Y.)  204,  52  N.  Y.  S. 
555 ;  Nolt  V.  Crow,  22  Pa.  Super.  Ct. 
113;  Briggs  v.  Titus,  7  R.  I.  441. 

■^Lee  V.  Griffin,  1  B.  &  S.  272;  Clay 
V.  Yates,  1  H.  &  N.  73. 

""Cox  V.  Western  Pac.  R.  Co.,  47 
Cal.  87;  Freeman  v.  Campbell,  22 
Ga.  184;  Broxton  v.  Nelson,  103  Ga. 
327,  30  S.  E.  38,  68  Am.  St.  97; 
Keeler  v.  Clifford,  165  111.  544,  46 
N.  E.  248.  Compare  Siegel  v.  Eaton 
&c.  Co.,  165  111.  550,  46  N.  E.  449; 
Butterfield  v.  Byron,  153  Mass.  517, 
27  N.  E.  667,  12  L.  R.  A.  571,  25  Am. 
St.  654;  Public  Schools  v.  Bennett, 
27  N.  J.  L.  513,  72  Am.  Dec.  373; 


Lumber  Co.  v.  Purdum,  41  Ohio  St. 
373;  Wehrung  v.  Denham,  42  Ore 
386,  71  Pac.  133 ;  Quigley  v.  DeHaas 
82  Pa.  St.  267;  Crawford  v.  McKin- 
ney,  165  Pa.  St.  609,  30  Atl.  1047 
jNIedley  v.  American  Raditor  Co.,  27 
Tex.  Civ.  App.  384,  66  S.  W.  86. 
Bartlett  v.  Bisbey,  27  Tex.  Civ.  App. 
405,  66  S.  W.  70 ;  McGowan  v.  United 
States,  35  Ct.  CI.   (U.  S.)  606. 

'*' Partridge  v.  Forsyth,  29  Ala. 
200;  Simonds  v.  Pearce,  31  Fed.  137; 
Pitcairn  v.  Philip  Hiss  Co.,  113  Fed. 
492,  51  C.  C.  A.  323;  Stokes  v.  Baars, 
18  Fla.  656;  Huyett  &  Smith  Mfg. 
Co.  V.  Chicago  Edison  Co.,  167  111. 
233,  47  N.  E.  384,  59  Am.  St.  272; 
Atlantic  &  D.  R.  Co.  v.  Delaware 
Constr.  Co.,  98  Va.  503,  37  S.  E.  13. 

"*  Dibol  V.  Minott,  9  Iowa  403. 

="  Partridge  v.  Forsyth,  29  Ala.  200 ; 
East  Union  Tp.  v.  Comrey  (Pa.),  9 
Atl.  290. 

"  Dibol  V.  Minott,  9  Iowa  403 ;  Bar- 
nard V.  McLeod,  114  Mich.  73,  72  N. 
W.  24;  Spear  v.  Snider,  29  Minn.  463, 
13  N.  W.  910;  Nolt  v.  Crow,  22  Pa. 
Super.  Ct.  ll3;  Perkins  v.  Locke 
(Tex.),  27  S.  W.  783,  revd.  88  Tex. 
66,  99  S.  W.  783. 
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§  3668.  Joint  and  several  contracts. — Whether  a  building, 
construction  or  working  contract  is  joint  or  several,  is  determined 
by  the  same  rules  relating  to  other  contracts.^'  And  where  sev- 
eral persons  agree  to  pay  a  certain  portion  of  a  consideration  to 
the  contractor,  the  contract  is  severable,  and  each  is  liable  to  the 
owner  for  the  amount  he  agreed  to  pay.^^ 

§  3669.     Dependent      and      independent      stipulations. — 

Whether  mutual  stipulations  in  a  building  or  working  contract 
are  dependent  or  independent,  must  be  gathered  from  the  contract 
and  its  attendant  circumstances.""  However,  the  courts  are  in- 
clined to  consider  such  stipulations  as  independent,  where  a  con- 
trary intention  is  not  disclosed  by  the  parties.^" 


""  Hodges  V.  Sublett,  91  Ala.  588,  8 
So.  800;  Davis  v.  Shafer,  50  Fed- 
764;  Beck  v.  Pounds,  20  Ga.  36; 
Fauble  v.  Davis,  48  Iowa  462;  Ripley 
V.  Crooker,  47  Maine  370,  74  Am. 
Dec.  491 ;  Munroe  v.  Perkins,  9  Pick. 
(Mass.)  298,  20  Am.  Dec.  475; 
Springfield  v.  Harris,  107  Mass.  532. 

"'O'Connor  v.  Hooper,  102  Cat 
528,  36  Pac.  939;  Davis  &  Rankin 
Bldg.  &  Mfg.  Co.  v.  Jones,  66  Fed. 
124,  14  C.  C.  A.  30,  32  U.  S.  App. 
32 ;  Chicago  Bldg.  &c.  Co.  v.  Graham, 
78  Fed.  83,  23  C.  C.  A.  657,  41  U.  S. 
App.  680;  Davis  &  Rankin  Bldg.  & 
Mfg.  Co.  V.  Barber,  51  Fed.  148; 
Davis  V.  Shafer,  50  Fed.  764;  Beck 
v.  Pounds,  20  Ga.  36;  Combs  v. 
Steele,  80  111.  101;  Davis  &  Rankin 
Bldg.  &  Mfg.  Co.  v.  HiUsboro  Cream- 
erv  Co.,  10  Ind.  App.  42,  Zl  X,  E. 
540;  Davis  &  Rankin  Bldg.  &  J\lfg. 
Co.  V.  Booth,  10  Ind.  App.  364,  37 
N.  E.  818;  Current  v.  Fulton,  10  Ind. 
617,  38  N.  E.  419;  Davis  &  Rankin 
Bldg.  &  Mfg.  Co.  v.  McKinnev,  11 
Ind.  App,  696,  38  X.  E.  1093;  Costi- 
gan  V.  Lunt,  104  ;\Iass.  217:  Davis  v. 
Belford,  70  Mich.  120.  37  X.  W.  919; 
Davis  &  Rankin  Bldg.  &  Mfg.  Co.  v. 
Murrav,  102  Mich.  217,  60  X.  W, 
437:  Cornish  v.  West,  82  Minn,  107, 
84  N.  W.  750,  52  L.  R.  A.  355 ;  Davis 


V.  Hendrix,  59  Mo.  App.  444;  Davis 
V.  Ravenna  Creamery  Co.,  48  Xebr. 
471,  67  N.  W.  436;  Frost  v.  Will- 
iams, 2  S.  Dak.  457,  SO  X.  W.  964; 
Davis  &  Rankin  Bldg.  &  iSIfg.  Co.  v. 
Cupp,  89  Wis.  673. 

^Milnes  V.  Vanhorn,  8  Blackf. 
(Ind.)  198;  Davis  v.  Jeffris,  5  S.  Dak. 
352,  58  X.  W.  815;  Pittsburg,  C.  &  St. 
L.  R.  Co.  V.  Keokuk  &  H.  Bridge 
Co.,  131  U.  S.  371,  33  L.  ed.  157,  9 
Sup.  Ct.  770;  Philadelphia,  W.  &  B, 
R,  Co,  V.  Howard,  13  How.  (U.  S.) 
307,  14  L.  ed.  157. 

'"Drake  v.  Goree,  22  Ala.  409; 
Manuel  v.  Campbell,  3  Ark.  324; 
Craddock  v.  Aldridge,  2  Bibb  (Ky.) 
15;  McCall  v,  Welsh,  3  Bibb  (Ky.) 
289;  Allen  v.  Sanders',  7  B.  Mon. 
(Ky.)  593;  Lord  v.  Belknap,  1  Cush. 
(Mass.)  279;  Armstrong  v.  Andrews, 
109  Mich,  537,  Q  N.  W.  567;  Wort- 
man  V.  Montana  Cent.  R.  Co.,  22 
Mont.  266,  56  Pac.  316;  Gay  v.  Has- 
kins,  11  Misc.  (X.  Y.)  134,  65  N.  Y. 
St.  53,  31  X,  Y,  S,  1022;  Clavton  v, 
Blake,  26  X,  Car,  497;  Dunham  v, 
Dayton  &  C,  R,  Co,,  3  Ohio  Dec, 
329;  Long  v,  Caffrey,  93  Pa,  St.  526; 
Davis  V.  Jeffris,  5  S.  Dak.  352,  58  N. 
W.  815;  Tait's  Admr.  v.  Tait,  6 
Leigh   (Va.)   154. 


CHAPTER  CI. 

MODIFICATIONS   AND   ALTERATIONS. 

§  3675.  Right  to  alter  or  modify  the     §  3677.  Oompensation    —    Allowance 
plans  and  specifications.  and  deductions  from. 

3676.  Effect  on  original  contract  of 
deviations  and  modifications. 

§  3675.  Right  to  alter  or  modify  the  plans  and  specifica- 
tions.— If  a  contract  has  been  let,  calling  for  a  building  or 
structure  in  accordance  with  certain  plans  and  specifications, 
neither  the  owner,  the  architect  nor  the  engineer  has  the  right  to 
alter  the  plans  without  the  consent  of  the  contractor,  unless  the 
contract  confers  the  right  to  make  alterations.^  Nor  has  the 
contractor  the  right  to  deviate  from  the  plans  and  specifications 
without  the  consent  of  the  owner.^  Thus,  a  provision  in  a  build- 
ing contract  providing  for  changes  in  the  plans,  does  not  author- 
ize a  radical  departure  from  the  plans  and  specifications  attached 
to  the  contract,  but  only  such  incidental  changes  as  are  necessary 

^  Shaver  v.  Murdock,  36  Cal.  293 ;  that  the  dam  shall  be  built  of  ma- 
American  Bonding  &c.  Co.  v.  Balti-  sonry,  and  providing  for  payment  ac- 
more  &c.  R.  Co.,  124  Fed.  866,  60  C.  cording  to  unit  prices  of  different 
C.  A.  52 ;  Smith  v.  Sanitary  Dist,  108  kinds  of  work  performed,  and  that 
111.  App.  69 ;  Annapolis  &c.  Short  Line  payment  will  be  made  in  first  mort- 
R.  Co.  v.  Ross,  68  Md.  310,  11  Atl.  gage  bonds,  and  that  the  engineer 
820;  Bush  v.  Brooks,  70  Mich.  446,  may  make  alterations  in  the  line, 
38  N.  W.  562;  St.  Louis  Bridge  &  grade,  plans,  form,  position,  dimen- 
Iron  Co.  v.  St.  Louis  Brew.  Assn.,  129  sions  or  material,  either  before  or 
Mo.  343,  31  S.  W.  765;  Burke  v.  after  commencement  of  construction, 
Kansas  City,  34  Mo.  App.  570 ;  Dorsey  which  was  executed  after  modifying 
V.  McGee,  30  Nebr.  657,  46  N.  W.  the  original  specifications  calling  for 
1018;  Clark  v.  New  York,  4  N.  Y.  an  earth  dam  with  masonry  core, 
338,  53  Am.  Dec.  379;  Lauer  v.  authorizes  the  owner,  within  reason- 
Brown,  30  Barb.  (N.  Y.)  416;  Mc-  able  limits  to  alter  the  plans  of  the 
Master  v.  State,  108  N.  Y.  542,  IS  work  and  materials,  but  does  not 
N.  E.  417;  Huckestein  v.  Nunnery  permit  him  to  alter  the  plans  so  as 
Hill  Inchne  Plane  Co.,  173  Pa.  St.  169,  to  call  for  the  construction  of  an 
33  Atl.  1108;  Roettinger  v.  United  earth  dam  with  a  masonry  core. 
States,  26  Ct.  CI.  (U.  S.)  391,  appeal  National  Contracting  Co.  v.  Hudson 
dismissed  17  Sup.  Ct.  1001,  41  L.  ed.  River  Water  Power  Co.,  192  N.  Y. 
1180;  In  re  Swift's  Case,  14  Ct.  209,  84  N.  E.  965. 
CI,  (U.  S.)  208.  A  contract  for  the  ^Linch  v.  Paris  Lumber  &c.  Co. 
construction    of    a    dam,    stipulating  (Tex.),  14  S.  W.  701. 
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for  completion  of  the  work  in  accordance  with  the  general  plan.' 
And,  under  a  contract  for  the  construction  of  a  building,  provid- 
ing that  changes  in  the  plans  shall  be  made  without  increase  in 
the  total  cost,  the  owner  cannot  repudiate  the  entire  contract  and 
claim  the  benefit  of  the  provision  as  to  nonpayment  for  altera- 
tions.*    So,  where  a  building  contract  between  the  owner  and 
architects  stipulates  that  alterations  shall  not  be  made  in  the 
work  shown  by  the  plans  and  specifications  without  approval  of 
the  consulting  architect,  subcontractors  who,  by  order  of  the  ar- 
chitects, without  approval  of  the  supervising  architects,  made  a 
change  in   the   building,    cannot  recover  therefor  against  the 
owner.'     And  under  a  plumbing  contract  which  limits  the  right 
of  the  architect  to  order  changes,  to  changes  not  increasing  the 
cost,  the  architect  cannot  bind  the  contractor  by  an  unreasonable 
change  in  the  specifications."    But  the  contractor  may  recover  for 
deviations  made  by  consent  of  the  parties,^  and  where  a  contractor 
notified  the  owner  that  he  would  have  to  abandon  the  contract  un- 
less the  owner  consents  to  the  modifications  of  the  terms  as  to  pay- 
ments, because  of  the  contractor's  inability  to  obtain  money  with 
which  to  prosecute  the  work,  it  was  held  that  a  modification 
agreed  upon  by  the  parties  was  supported  by  sufficient  consid- 
eration.^   But  a  notation  by  the  owner  on  a  sketch  of  doors  that 
wardrobes  need  not  be  furnished  for  any  but  servants'  rooms, 
was  held  to  be  ineffectual  as  a  modification  of  the  original  con- 
tract, as  being  without  consideration,  where  the  notation  was 

'  Cleveland,  C.  C.  &  St.  L.  R.  Co.  building  contract  by  consent  of  the 

V.  Moore,  170  Ind.  328,  82  N.  E.  52,  parties  does  not  abrogate  the  original 

84  N.  E.  540.  contract,  but   entitles   the   contractor 

*Vickery  v.  Richardson,  189  Mass.  to  recover,   on  the  quantum  meruit, 

53,  75  N.  E.  136.  the  excess  of  the  cost  over  the  origi- 

"  McGratty  v.  Haberman,  127  App.  nal  consideration.   Moores  Lime   Co. 

Dlv.    (N.  Y.)    199,   111  N.  Y.  S.  48.  v.  Nat.  Chemical  Co.,  30  Ohio  C.  C. 

'  Johnson  v.  Norcross  Bros.  Co.,  539.  A  contractor  may  recover  for 
209  Mass.  445,  95  N.  E.  833.  See  also,  deviations  by  the  parties  from  the 
Brown  v.  Coffee  (Cal.).  121  Pac.  309;  original  plans,  not  included  in  the 
National  Contracting  Co.  v.  Hudson  original  contract,  although  the  writ- 
River  Water  Power  Co.,  110  App.  ten  order  of  the  architect  for  the  new 
Div.  (N.  Y.)  133,  97  N.  Y.  S.  92;  work  was  not  obtained,  as  the  con- 
Smith  V.  Hopper,  67  Wash.  224,  121  tract  required.  Casey  v.  MacFarlane 
Pac.  77 ;  Denver  v.  Hindry,  40  Colo,  Bros.  Mfg.  Co.,  83  Conn.  442,  76  Atl. 
42,  90  Pac.  1028,  11  L.  R.  A.  (N.  S.)  515. 
1028n.  'Tobin  v.  Kells,  207  Mass.  304,  93 

'A  deviation  from  the  terms  of  a  N.  E.  596. 


^39  MODIFICATIONS    AND    ALTERATIONS.  §    3675 

made  after  the  execution  of  the  original  contract  and  specifica- 
tions calling  for  wardrobes  for  each  bedroom  and  chamber." 
A  written  building  contract  may  be  altered  by  parol  agreement 
of  the  parties,"  or  by  implied  agreement/^  although  the  written 
contract  provides  that  a  modification  can  only  be  made  in  writ- 
ing.^^  Where  one  as  agent  employed  contractors  to  construct  a 
building  for  a  third  person,  but  afterward  stated  that  the  name 
of  the  third  person  was  used  merely  because  the  agent  was  in 
bankruptcy,  and  that  he  owned  the  building  and  was  responsible 
for  everything,  and  would  pay  the  contractors  when  the  work- 
was  finished,  the  oral  agreement  of  the  agent  or  owner  consti- 
tuted an  independent  contract  for  the  performance  of  the  work 
in  accordance  with  the  terms  of  the  original  contract.^^  The 
architect  or  engineer,  ordinarily,  has  no  implied  authority  to  mod- 
ify the  contract  or  authorize  deviations  therefrom,^*  but  power 
to  agree  to  modification  of  the  contract  may  be  conferred  on  the 
architect  or  engineer.^^  To  constitute  a  modification  of  the  con- 
tract the  acts  or  conduct  of  the  parties,  or  of  one  having  such 
authority,  must  clearly  point  to  such  intention/*  So,  where  persons 

"Rieser  v.  Calvert  Const.  Co.,  108  "Mogulewsky  v.  Rohrig,  104  App. 

N.  Y.  S.  747.  Div.   (N.  Y.)   147,  93  N.  Y.  S.  590. 

"West  Haven  Water  Co.  v.  Red-  "Cooper  v.   Langdon,  9  M.  &  W. 

field,  58  Conn.  39;  Bishop  v.  Busse,  59,    1    Dowl.    (N.    S.)    392;    Rex    v. 

69  111.  403;  Cooke  v.  Murphy,  70  111.  Peto,    1    Y.   &   J.   37;    United    States 

96;  McCausland  v.  Cresap,  3  Greene  v.     Walsh,     115     Fed.     697.     52     C. 

(Iowa)    161;    Roberts  v.   Wilkinson,  C.      A.      419;      Adlard      v.      Mul- 

34  Mich.   129;   Keating  v.   Korfhage,  doon,  45  111.  193;  Grimes  v.  Simpson 

88  Mo.  524;  Bailey  v.  Woods,  17  N.  Centenary     College,     48     Iowa     208; 

H.    365;    Church    v.    Florence    Iron  Leverone  v.  Arancio,   179  Mass.  439, 

Works,  45   N.   J.   L.   129;   Lawall  v.  61  N.  E.  45;  L'Hommedieu  v.  Win- 

Rader,   24   Pa.    St.   283;   Beswick  v.  throp,  59  App.  Div.   (N.  Y.)    192,  69 

Piatt,   140    Pa.    St.   28,   21    Atl.   306;  N.  Y.  S.  381;  Gibbs  v.   School  Dist. 

Mettel  v.   Gales,   12   S.  Dak.  632,  82  of    Girardville,    195    Pa.    St.   396,   46 

N.   W.    181;    Emerson   v.    Slater,   22  Atl.  91;  Alexander  v.  Robertson,  86 

How.    (U.   S.)   28,   16  L.   ed.  360.  A  Tex.  511,  26  S.  W.  41. 

written  contract  for  the  construction  "Duell  v.  McCraw,  86  Hun  (N.  Y.) 

of  a  building  was  not  abandoned  or  331,  33  N.  Y.  S.  528,  67  N.  Y.  St.  163, 

modified  by  a  proposed   oral  agree-  Sinclair  v.  Tallmadge,  35  Barb.    (N. 

ment,  as  to  which  the  minds  of  the  Y.)  602.  In  re  Freel,  38  N.  Y.  S.  143. 

parties  never  met,  and  the  contractor  "Where   one   contracted   with   the 

finished  the  work  in  accordance  with  owner  for  the  interior  trim  work  for 

the  written  contract.  Smith  v.  Miller,  a  building,  including  windows,  jambs, 

79  Conn.  624,  66  Atl.  172.  dressers,    wardrobes,    etc.,    but    the 

"O'Loughlin  v.  Poll,  82  Conn.  427,  specifications     called      for     portable 

74  Atl.  763.  wardrobes  for  each  of  the  bedrooms 

"Foster  v.  McKeown,  192  111.  339;  and  chambers  of  all  sizes,  the  plans 

Porter  v.  Swan,  17  N.  Y.  S.  351,  44  showing  wardrobes  only  for  servants' 

N.  Y.  St.  375.  rooms,   and   after   signing  the   con- 
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who  contracted  to  construct  a  certain  portion  of  a  railroad  were 
put  to  work  by  the  agent  of  their  employer  at  a  place  other  than 
that  called  for  by  the  contract  and  worked  there  believing  that 
they  were  on  the  portion  contracted  for,  it  did  not  amount  to 
a  modification  of  the  original  written  contract."  And  a  stipula- 
tion in  a  building  contract  that  work  shall  not  be  construed  extra 
unless  a  written  order  therefor  has  been  given  by  the  architect 
to  the  contractor,  was  not  so  modified  by  a  provision  of  the  con- 
tract, making  the  architect  the  supervisor  of  the  building  with 
authority  to  order  and  direct  its  construction,  as  to  make  the 
owner  liable  under  an  oral  order  of  the  architect  for  extra  work.^' 
But  a  clause  of  the  contract  may  be  waived  by  the  conduct  of  the 
parties.^"  Thus,  a  provision  in  a  building  contract  that  altera- 
tion shall  not  be  made,  except  on  the  written  order  of  the  archi- 
tect or  the  owner,  specifying  the  amount  to  be  added  or  sub- 
tracted from  the  contract  price  because  of  the  alterations,  may 
be  waived  by  the  parties.^"  But  a  provision  in  a  building  contract 
that  changes  shall  not  be  made  in  the  plans,  unless  by  written 
order  of  the  owner  signed  by  him  or  his  attorney  in  fact,  was 
not  waived  by  the  owner's  payment  for  a  change  made  without 
written  order,  or  by  written  order  signed  in  the  name  of  the  at- 
torney alone  without  sealed  power  of  attorney,  or  by  failure  to 
make  the  written  order  until  after  the  work  had  been  completed. °^ 
In  case  of  public  improvement  contracts,  which  must  be  let  to 
the  lowest  bidder,  or  performed  by  the  owners  of  adjoining 
property  at  a  price  fixed  by  the  lowest  bid,  a  change  cannot  ordi- 

tract  and  specifications  the  owner  en-  cannot  be  enforced  by  or  against 
tered  a  note  on  the  sketch  of  the  either  of  the  parties.  Ryan  v.  Curlew 
doors  that  wardrobes  should  be  fur-  Irr.  Reservoir  Co.,  36  Utah  382,  104 
nished  only  for  servants'  rooms,  it  Pac.  218.  Under  a  building  contract 
was  held  that  under  the  contract  and  stipulating  that  no  alterations  as  to 
specifications  plaintiiif  was  bound  to  the  time  for  completion  of  the  build- 
furnish  wardrobes  for  all  bedrooms  ing  or  as  to  price  shall  be  made 
and  chambers.  Rieser  v.  Calvert  without  the  written  order  of  the  ar- 
Const.  Co.,  108,  N.  Y.  S.  747.  chitect    approved    in    writing   by   the 

"  Hardaway-Wright    Co.    v.    Brad-  owner,  the  architect  has  no  power  to 

ley  Bros.,  163  Ala.  596,  51  So.  21.  waive  the  provision.  Van  Buskirk  v. 

"  Bannon  v.  Jackson,  121  Tenn.  381,  Board  of  Education  of  Passaic  Tp., 

117  S.  W.  504,  130  Am.  St.  778.  78  N.  J.  L.  650,  75  Atl.  909. 

"  A   clause   in    a   building   contract  ""  O'Loughlin  v.  Poli,  82  Conn.  427, 

providing  for  the  submission  of  dis-  74  Atl.  763. 

putes  to  a  referee  was  waived  where  ^  Walsh  v.  Howard,  61   Misc.    (N. 

the  parties  acted  as  though  the  con-  Y.)   328,  113  N.  Y.  S.  499. 
tract   contained  no  such   clause,   and 
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narily  be  made  to  the  detriment  of  the  property  owners."  But 
in  some  states  a  modification  is  permitted  by  statute.^*  However, 
independently  of  statute,  an  emergency  might  arise  in  which 
alterations  as  to  mere  matter  of  detail  may  be  made,  where  it 
would  not  work  a  hardship  on  the  property  owners.^*  So,  a 
change  may  sometimes  be  made  under  express  agreement  with  the 
contractor,  and  in  such  case  he  cannot  complain.^^ 

§  3676.  Effect  on  original  contract  of  deviations  and  modi- 
fications.— The  original  contract  is  not  entirely  abrogated  by 
slight  deviations  and  modifications  by  consent  of  the  parties,^* 


''Warren  v.  Chandos,  115  Cal.  382, 
47  Pac.  132;  King  Hill  &c.  Co.  v. 
Hamilton,  51  Mo.  App.  120;  Smith 
V.  City  of  Portland,  25  Ore.  297,  35 
Pac.  665 ;  Pepper  v.  City  of  Phila- 
delphia, 114  Pa.  St.  96,  6  Atl.  899; 
In  re  Scranton  Sewer,  213  Pa.  4,  62 
Atl.  173;  Campau  v.  Detroit,  104 
Mich.  560,  62,  N.  W.  718.  See  also, 
Windsor  v.  District  of  Columbia,  7 
l\Iackey  (D.  C.)  96;  Young  v. 
People,  196  111.  603,  63  N.  E.  1075; 
Steffins  V.  Stewart,  53  Kans.  92,  36 
Pac.  55 ;  Smith  v.  Westport,  105  Mo. 
App.  221,  19  S.  W.  725.  But  compare 
Smith  V.  Salt  Lake  City,  83  Fed.  784. 

^  Reclamation  Dist.  No.  3  v.  Gold- 
man, 65  Cal.  635,  4  Pac.  676 ;  Linden- 
berger  Land  Co.  v.  Park,  27  Ky.  L. 
437,  85  S.  W.  213;  Weston  v.  Syra- 
cuse, 158  N.  Y.  274,  S3  N.  E.  12,  43 
L.  R.  A.  678,  70  Am.  St.  472.  But 
compare  Auditor-General  v.  Stod- 
dard, 147  Mich.  329,  110  N.  W.  944. 

^  Hellenkamp  v.  LaFayette,  30  Ind. 
192;  Sims  v.  Hines,  121  Ind.  534,  23 
N.  E.  515;  Board  of  Comrs.  of  Allen 
County  V.  Silvers,  22  Ind.  491 ;  Board 
of  Comrs.  of  Gibson  County  v.  Cin- 
cinnati Steam  Heating  Co.,  128  Ind. 
240,  27  N.  E.  612,  12  L.  R.  A.  S02n; 
State  V.  Miles,  138  Ind.  692,  38  N. 
E.  400;  Lake  Erie  Sc.  R.  Co.  v. 
Walters,  13  Ind.  App.  275,  41  N.  E. 
465;  Davies  v.  Saginaw,  87  Mich. 
439,  49  N.  W.  667;  Erie  v.  Land  on 
Eighteenth  Street,  171  Pa.  St.  610,  33 
Atl.  378.  See  also,  Fitzgerald  v. 
Walker,  55  Ark.  148,  17  S.  W.  702; 
Dnland  v.  Clark,  143  Cal.  176,  !(,  Pac. 
958;  McCartan  v.  Trenton,  57  N.  J. 


Eq.  571,  41  Atl.  830;  Filbert  v.  Phila- 
delphia, 181  Pa.  St.  530,  37  Atl.  545 ; 
Lister  v.  Tacoma,  44  Wash.  222,  87 
Pac.  126.  Compare  also,  HoUoran  v. 
Morman,  27  Ind.  App.  309,  59  N.  E. 
869. 

"''  Harder  v.  Marion  County,  97  Ind. 
455;  Filbert  v.  Philadelphia,  181  Pa. 
St.  530,  Z1  Atl.  545.  See  also.  Powers 
V.  Yonkers,  114  N.  Y.  145,  21  N.  E. 
132. 

""'Pattison  V.  Luckley,  L.  R.  10 
Exch.  330,  44  L.  J.  Exch.  180 ;  Robson 
V.  Godfrey,  Holt.  (N.  P.)  236,  2  E. 
C.  L.  110,  3  E.  C.  L.  100,  1  Stark.  220; 
Morgan  v.  Birnie,  3  Moore  &  Scott 
76,  9  Bing.  672,  23  E.  C.  L.  672 ;  De 
Boom  V.  Priestly,  1  Cal.  206;  O'Keefe 
V.  St.  Francis'  Church,  59  Conn.  551, 
22  Atl.  325 ;  Jacksonville  &  A.  R.  Co. 
V.  Woodworth,  26  Fla.  368,  8  So. 
177;  Cook  County  v.  Harms,  10  111. 
App.  24;  McKinney  v.  Springer,  3 
Ind.  59,  54  Am.  Dec.  470;  Carver  v. 
Daubenspeck,  22  Ind.  238 ;  Morton  v. 
Browne,  89  Ind.  333 ;  Jones  v.  Adams, 
12  La.  Ann.  621;  North  v.  Mallory, 
94  Md.  305,  51  Atl.  89 ;  Menne  v.  Neu- 
meister,  25  Mo.  App.  300;  Hollin- 
sead  V.  Mactier,  13  Wend.  (N.  Y.) 
276;  Kugler  v.  Wiseman,  20  Ohio 
361;  Malone  v.  Philadelphia  &c.  R. 
Co.,  157  Pa.  St,  430,  27  Atl.  756; 
Gibbs  V.  School  Dist.  of  Girardville, 
195  Pa.  St.  396,  46  Atl.  91;  M'Cor- 
mick  v.  Connoly,  2  Bay  (S.  Car.) 
401;  Houston  &c.  R.  Co.  v.  Snelling, 
59  Tex.  116;  Boody  v.  Rutland  &  B. 
R,  Co,,  24  Vt.  660,  3  Blatchf.  (U.  S.) 
25,  Fed  Cas.  No.  1635;  Hood  v. 
Smiley,  5  Wyo.  70,  36  Pac.  856. 
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especially  where  the  contract  provides  for  alterations  and  modi- 
fications of  the  plans.^'  Thus  a  building  contract  providing  for 
alterations  and  additions  when  requested  by  the  owner,  without 
affecting  the  validity  of  the  contract,  is  not  abandoned  and  a  new 
contract  substituted  merely  by  mutually  agreeing  that  the  plans 
and  specifications  shall  be  changed  and  provisions  of  the  contract 
waived.^*  But  if  the  deviations  or  modifications  are  of  such  a 
character  that  the  structure  or  work  cannot  be  recognized  as  that 
called  for  by  the  original  contract,  the  original  contract  will  usu- 
ally be  deemed  to  have  been  abandoned.^" 

§  3677.    Compensation — Allowances  and  deductions  from. 

— The  builder  or  owner  is  liable  for  the  increased  cost  occasioned 
by  deviations  and  alterations,  when  made  by  agreement  of  the 
parties.^"  Under  a  building  contract  which  stipulates  that 
the  value  of  materials  added  or  omitted  shall  be  determined  at 
market  rates,  and  that  in  case  of  dispute,  the  decision  of  the  ar- 
chitect with  reference  thereto  shall  be  final,  the  owner  is  entitled 
to  a  deduction  from  the  contract  price  where  substituted  marble 
is  cheaper  than  that  for  which  provision  was  originally  made.'^ 
But  where  a  building  contract  provides  for  arbitration  of  the 
increased  or  decreased  cost  occasioned  by  alterations,  and  for  re- 
viewing the  architect's  certificate  extending  the  time,  and  for 
damages  sustained  by  either  party  by  delay,  the  owner  may  sue 
the  contractor  for  money  paid  and  the  expense  of  completing 
the  work,  and  for  repairs  caused  by  an  excavation,  since  they 

"Reiss    V.    Schemer,    87    111.    App.  S.  W.  224;  Henderson  Bridge  Co.  v. 

84 ;   Bozarth  v.  Dudley,  44  N.  J.  L.  McGrath,  134  U.  S.  260,  10  Sup.  Ct. 

304,    43    Am.    Rep.    372: ;    Lauer    v.  730;   Rhodes  v.   Clute,   17  Utah   137, 

Brown,  30  Barb.   (N.  Y.)   416.  S3  Pac.  990;  Hood  v.  Smiley,  S  Wyo. 

='  Gray  v.  Jones,  47  Ore.  40,  81  Pac.  70,  36  Pac.  856. 

813.  ""De  Boom  v.  Priestly,  1  Cal.  206; 

"'  Hutchison  V.  Cullum,  23  Ala.  622 ;  McKinney  v.  Springer,  3  Ind.  59,  54 

Columbus  Safe  Deposit  Co.  v.  Burke,  Am.  Dec.  470;  Andre  v.  Bodman,  13 

88  Fed.  630,  32  C.  C.  A.  67 ;  Mather  v.  Md.  241,  71  Am.  Dec.  628 ;  Goldsmith 

Butler  County,  28  Iowa  253 ;  Cocheco  v.  Hand,  26  Ohio  St.  101 ;  Boody  v. 

Bank  v.  Berry,  52  Maine  293 ;  Howard  Rutland   &c.    R.    Co.,   24   Vt.    660,    3 

V.    Wilmington    &c.    R.    Co.,    1    Gill  Blatchf.    (U.   S.)    25,   Fed.   Cas.   No. 

(Md.)  311;  Bozarth  v.  Dudley,  44  N.  1635. 

J.  L.  304,  43  Am.  Rep.  372i ;  HoUinsead  "'  Woarms  v.  United  States,  39  Ct. 

V.   Mactier,   13  Wend.    (N.  Y.)    276;  CI.    (U.   S.)    10.   See  also,   Iron  Clad 

Malone  v.    Philadelphia   &c.    R.    Co.,  Mfg.   Co.  v.   Stanfield,   112  Md.  360, 

157  Pa.  St.  430,  27  Atl.  756;  McCellan  76  Atl.  854. 
V.    McLemore    (Tex.    Civ.   App),   70 


S43 


MODIFICATIONS   AND   ALTERATIONS. 


§    3677 


are  not  within  the  arbitration  clause."  But,  in  the  absence 
thereof,  when  the  contract  provides  that  no  alterations  shall  be 
made  except  by  the  written  order  of  the  architect/'  or  on  the 
approval  of  the  consulting  architect/"  such  provisions  must 
usually  be  complied  with  before  the  owner  or  builder  can  be  held 
liable  for  any  increase  in  the  cost  of  the  building  or  structure. 
And  where  deviations  or  alterations  made  by  agreement  of  the 
parties  lessen  the  cost  of  the  building  or  structure,  a  deduction 
may  be  made  therefrom  f^  but  if  the  owner  has  alterations  made 
without  agreement  for  deductions  from  the  contract  price  of  the 
lessened  cost  of  the  building  or  structure,  no  allowance  can  be 
made  therefor.^^ 


"'  Maine  Inv.  Co.  v.  Olson,  43  Wash. 
480,  86  Pac.  6S7. 

'"Under  a  contract  providing  that 
no  alterations  shall  be  made  except 
on  the  written  order  of  the  architect, 
stating  the  amount  to  be  paid  there- 
for, the  removal  of  a  partition  and 
increasing  the  height  of  the  wall  and 
the  depth  of  the  foundation  consti- 
tute alterations  within  the  meaning 
of  the  contract,  and  to  entitle  the  con- 
tractor to  pay  therefor,  they  must  be 
made  under  the  written  order  of  the 
architect,  unless  such  order  has  been 
waived.  Chicago  Lumber  &  Coal  Co. 
V.  Garmer,  132  Iowa  282,  109  N.  W. 
780. 

'^  Under  a  building  contract  pro- 
viding that  no  alterations  shall  be 
made  in  the  work  as  shown  by  the 
plans  and   specifications  without  the 


approval  of  a  consulting  architect, 
where  subcontractors  made  a  change 
as  ordered  by  the  architects,  without 
the  approval  of  the  supervising  archi- 
tect, the  owner  is  not  liable  therefor. 
McGratty  v.  Haberman,  197  N.  Y.  511, 
90  N.  E.  1161. 

"^  Turner  v.  Diaper,  2  M.  &  G.  241, 
40  E.  C.  L.  581 ;  Iron  Clad  Mfg.  Co. 
v.  Stanfield,  112  Md.  360,  76  Atl.  854; 
St.  Louis  Bridge  &  Iron  Co.  v.  St. 
Louis  Brew.  Assn.,  129  Mo.  343,  31 
S.  W.  765 ;  Beinhauer  v.  Gleason,  48 
Hun   (N.  Y.)  614,  IS  N.  Y.  St.  227. 

""Brabazon  v.  Seymour,  42  Conn. 
551 ;  Lindemann  v.  Dennis,  65  Mo. 
App.  511;  Kingsley  v.  Brooklyn,  78 
N.  Y.  200,  7  Abb.  N.  Cas.  (N.  Y.)  28; 
Wagner  v.  Jennings  (Tex.),  27  S. 
W.  888. 


CHAPTER  CII. 

RIGHT  TO  RESCIND  AND  TERMINATE  CONTRACT. 

§  3680.  Right  to  rescind  in  general.         §  3683.  Waiver  of  right  to  rescind  or 

3681.  Right  on  failure  to  perform.  annul  the  contract. 

3682.  Contract  provision  for  termi-       3684.  Forfeiture    on    rescission    of 

nation    or   rescission.  the  contract. 

§  3680.    Right  to  rescind  in  general. — All  contracts  may  be 

waived,  canceled,  or  rescinded  by  an  agreement  between  the 
parties.^  But  a  rescission  by  mutual  consent  of  the  parties  must 
be  clearly  established,^  though  a  written  provision  may  be  rescind- 
ed by  parol. ^  The  contract  is  not  terminated  by  mutual  consent, 
where  the  owner,  on  refusal  of  the  contractor  to  complete  the 
work,  has  the  work  completed  under  his  own  supervision.*  The 
contractor  has  been  held  entitled  to  recover  upon  the  quantum 
meruit  for  work  performed  which  is  valuable  to  the  owner  and 
used  by  him,  where  the  contract  has  been  mutually  rescinded.'^ 
If  the  owner  wrongfully  prevents  the  contractor  from  complet- 
ing the  work,  the  owner  is  liable  in  damages  for  breach  of  the 
contract.*     Sometimes  an  old  contract  is  so  altered  in  its  terms 

'  McGowan  v.  United  States,  35  Ct.  "  Kalkmann  v.   Baylis,   17  Cal.  292. 

CI.   (U.  S.)  606;  Satterlee  v.  United  *  Casey  v.  Gunn,  29  ilo.  App.  14. 

States,   30   Ct.    CI.    (U.   S.)    31.    See  'Kirkland   v.   Dates,   25    Ala.   465; 

also,   Tebbetts  v.   Haskins,   16   JIaine  Prince  v.  Thomas,  IS  Ark.  378 ;  Cran- 

283;   Adams   v.   Boston   Iron   Co.,   10  mer  v.  Graham,  1  Blackf.   (Ind.)  406. 

Gray    (Mass.)    495;    Davison   v.   Jer-  "Tennessee  &c.  R.  Co.  v.  Danforth, 

say  Co.,  71  N.  Y.  333;  National  Con-  112  Ala.  80,  20  So.  502;  United  State_s 

trading  Co.  v.  Hudson  River  Water  v.  Maloney,  4  .\pp.  Cas.   (D.  C.)   505, 

Power  Co.,   192  N.  Y.  209,  84  N.   E.  22  Wash.  L.  785 ;  Heavilon  v.  Kramer, 

965,    revg.    118    App.    Div.    (N.    Y.)  31  Ind.  241 ;  Dibol  v.  I\Iinott,  9  Iowa 

665,   103  N.   Y.   S.  641 ;   Gottstein  v.  403 ;  Black  v.  Woodrow,  39  Md.  194 ; 

Seattle  Lumber  &c.  Co.,  7  Wash.  424,  Baltimore  &  O.  R.  Co.  v.  Stewart,  79 

35    Pac.    133.  Md.  487,  29  Atl.  964 ;  Wells  v.  Board 

"  McGonigle  v.  Klein,  6  Colo.  App.  of  Education,  78  JMich.  260,  44  N.  W. 

306,  40  Pac.  465;   Indianapolis  &  St.  267;    McGregor   v.    Ross,    101    Mich. 

Louis   R.   Co.   V.   Miller,  71   111.  463;  575,  60  N.  W.  38;  Vicksburg  Water 

Parr    v.    Greenbush,   72   N.    Y.    463;  Supply  Co.  v.  Gorman,  70  Miss.  360, 

Peck- Williamson  Heating  &c.   Co.  v.  11     So.    680;    Gabriel    v.    Akinsville 

Board  of  Education,  6  Okla.  279,  50  Pressed  Brick  Co.,  57  Mo.  App.  520; 

Pac.  236;  Ferguson's  Admr.  v.  Wills,  Wortman   v.   Montana   Cent.   R.   Co., 

88  Va.  136,  13  S.  E.  392.  22  Mont.  266,  56  Pac.  316;  Clark  v. 
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that  a  new  agreement  is  implied,  which  operates  as  a  rescission 
of  the  old.  Thus,  where  a  contractor  undertook  to  complete  a 
building  by  a  certain  date  or  pay  a  sum  as  compensation  for  de- 
lay, but  while  the  building  was  in  progress  an  agreement  was 
made  between  the  parties  for  additional  work,  by  which  it  be- 
came impossible  that  the  work  should  be  completed  by  the  stipu- 
lated time,  the  court  held  that  the  subsequent  agreement  was  so 
far  inconsistent  with  the  original  contract  as  to  be  virtually  a 
rescission  of  the  agreement  to  pay  for  delay.'^  If  a  party  seeks 
to  rescind  or  stop  the  performance  of  an  executory  contract,  he 
may  do  so  upon  the  payment  to  the  other  party  of  such  damages 
as  will  compensate  the  latter  for  being  deprived  of  the  right  to 
complete  the  contract.*  Actual  misrepresentations  made  to  a 
vendee  of  property,  and  relied  upon  by  him,  are  grounds  of  rescis- 
sion;" but  if,  after  knowledge  of  misrepresentation,  fraud  or 
mistake  the  other  party  performs  his  part,  all  objections  to  these 
defenses  will  be  considered  waived."  A  voidable  agreement  may 
sometimes  rescind  a  valid  contract,  if  acted  upon  by  the  parties. ^^ 
Where  one  of  the  parties  to  an  executory  contract  expressly  sig- 
nifies his  intention  not  to  perform  his  part  of  the  agreement, 
the  other  can  usually  treat  the  contract  as  rescinded,  and  has  an 
immediate  right  of  action ;  but  there  should  be  no  doubt  that  the 
decision  was  intended  as  final  by  the  party  abandoning  the  con- 
tract.^^  A  special  contract  is  not  rescinded  by  a  verbal  agreement 

New    York,    3    Barb.    (N.    Y.)    288,  =Danforth  v.  Walker,  Z1  Vt.  239, 

revd.  4  N.  Y.  338,  53  Am.  Dec.  379;  40  Vt.  2S7. 

Wharton  v.  Winch,  140  N.  Y.  287,  35  "Lowry  v.  McLane,  3  Grant  (Pa.) 

N.  E.  589,  revg.  46  N.  Y.  St.  187,  19  333;    Stewart  v.  Dougherty,   1   Pitts. 

N.  Y.  S.  477;  Sewer  Comrs.  of  Am-  (Pa.)  233. 

sterdam  v.  Sullivan,  162  N.  Y.  594,  57  "  Annesley  v.  Annesley,  1  Brown's 

N.  E.  1123;  Davis  v.  Bronson,  2  N.  Pari,  Cas.  289. 

Dak.  300,  50  N.  W.  836,  16  L.  R.  A.  ^  Ormes  v.  Beadel,  2  De  G.,  F.  & 

655,    2>i    Am.    St.    783 ;    Dobbling   v.  J.  333,  30  L.  J.  Ch.  1,  9  Wkly.  Rep.  25. 

York    Springs    R.    Co.,    203    Pa.    St.  "Societe  &c.  v.   Milders,  49  L.  T. 

628,  53  Atl.  493,  207  Pa.  St.  123,  56  55.     In    Henderson    Bridge    Co.     v. 

Atl.  349;  Kilgore  v.  Northwest  Texas  O'Connor,  88  Ky.  303,  11  Ky.  L.  146, 

Baptist    Educational    Assn.,   90   Tex.  11     S.     W.     18,    957,     it    was    held 

139.  37  S.  W.  598;  Joske  v.  Pleasants,  that,      where      the      contract      pro- 

15  Tex.  Civ.  App.  433,  39  S.  W.  586;  vided    for    rescission    by    the    own- 

Andrae  v.  Watson  (Tex.  Civ.  App.),  ers   whenever   the   contractor   should 

73  S,  W.  991.  fail      to      perform,      or      it    should 

'Thornhill  v.  Neats,  8  C.   B.    (N.  appear    to    the     engineer    that    the 

S.)  831.  work     was     not     properly  progress- 
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to  pay  an  additional  sum  for  the  work,  since  the  subsequent 
understanding  affects  only  the  stipulation  as  to  price,  the  other 
stipulations  remaining  in  full  force." 

§  3681.  Right  on  failure  to  perform. — It  is  a  general  rule 
that  a  contractor  has  the  right  to  rescind  the  contract  on  failure 
of  the  owner  to  make  payments  in  accordance  with  the  contract." 
So,  where  the  owner  of  buildings  fails  to  pay  instalments  of  the 
contract-price  as  the  same  becomes  due,  and  the  contractor  has 
no  security  for  the  contract-price,  because  of  liens  filed  against 
the  buildings,  the  contractor  may  refuse  to  continue  work  on  the 
building;  and,  on  notice  by  the  purchaser  of  the  property,  with- 
out payment  or  offer  to  pay  the  amount  due,  to  complete  the 
work,  the  contractor  may  rescind  the  contract.^"  And  where  a 
contract  for  the  construction  of  a  dam  called  for  a  dam  built  of 
masonry,  and  gave  the  owner  the  right  to  alter  the  plans,  the 
contractor  was  held  justified  in  abandoning  the  contract  upon  the 
proposal  by  the  owner  of  new  plans  calling  for  the  construction 
of  an  earth  dam  with  masonry  core,  as  the  owner  had  no  right 
to  make  the  proposed  change.^^  And  where  the  work  is  to  be  per- 
formed under  the  direction  of  an  architect  to  be  appointed  by  the 
employer,  it  has  been  held  that  the  appointment  of  the  architect 
is  a  condition  precedent,  and  if  not  made  within  a  reasonable 
time,  the  contractor  is  released.^'  The  contractor  also  has  the 
right  to  either  rescind  the  contract,  thereby  leaving  him  with- 
out remedy,  or  treat  it  as  delayed  and  sue  for  its  breach,  where 
the  owner  refuses  to  give  bond  to  secure  payment  of  the  pur- 
chase-price in  accordance  with  the  contract.^'  If  the  building 
contract  requires  the  owner  to  furnish  plans  and  drawings,  the 
remedy  of  the  contractor  on  failure  of  the  owner  to  furnish  the 
same  is  to  refuse  to  proceed  under  the  contract,  and  to  hold  the 

ing,  the  rescission  by  the  owners  in  '"Harton    v.    Hildebrand,   230    Pa. 

the    latter    alternative    was    not    de-  335,  79  Atl.  571. 

pendent  on  giving  notice  to  the  con-  "Badders  v.  Davis,  88  Ala.  367,  6 

tractor,  and  could  not  be  questioned  So.  834. 

by  him.  "  Coombe  v.  Greene,  2  Dowl.    (N. 

"Cooke  V.  Murphy,  70  111.  96;  Mor-  S.)    1023,  11   M.  &  W.  480,  12  L.  J. 

rill  V.  Colehour,  82  III.  618.  Ex.   291;   but  see  Green  v.   State,  8 

"  Fairchild-Gilmore- Wilton    Co.    v.  Ohio  310. 

Southern  Refining  Co.,  158  Cal.  264,  "Clark  v.  Gulesian,  197  Mass.  492, 

110  Pac.  951.  84   N.    E.   94. 
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owner  liable  in  damages  for  breach  of  the  contract."  If  the 
contractor  fails  to  perform  the  contract  in  accordance  with  cer- 
tain details,  which  do  not  materially  affect  the  value  of  the  work 
to  the  owner,  and  the  changes  were  made  on  the  suggestion  of 
the  engineer  of  the  owner,  and  the  contractor  acted  in  good  faith, 
and  the  owner  retains  the  benefit  of  the  work,  he  cannot  repudi- 
ate the  contract  because  of  such  failure  of  performance.^"  And 
the  provision  in  a  contract  that  the  owner  may  terminate  it  and 
enter  and  complete  the  work  at  the  expense  of  the  contractor, 
upon  his  default,  does  not  preclude  the  owner  from  rescinding 
the  contract  for  substantial  failure  of  the  contractor  to  per- 
form f^  but  a  forfeiture  for  failure  of  the  contractor  to  literally 
comply  with  the  contract  will  not  be  enforced,  if  there  has  been 
substantial  performance.^^  If  a  contractor  fails  to  complete  con- 
struction work  within  the  time  specified,  but  continues  to  work 
after  the  expiration  of  such  time  with  the  consent  of  the  em- 
ployer, the  employer  thereby  waives  the  right  to  rescind  the  con- 
tract, and  is  liable  for  the  work  at  the  contract-price.  Under 
such  circumstances  the  contractor  is  required  to  complete  the 
work  within  a  reasonable  time,  or  to  answer  for  damages  sus- 
tained on  account  of  unreasonable  delay.^^  It  has  been  held  that 
a  subcontractor  may  abandon  the  work  without  becoming  liable 
to  the  contractor,  where  the  latter  fails  to  furnish  materials  re- 
quired by  the  architect  to  be  furnished  so  that  the  subcontractor 

"  New    York    Architectural    Terra  with  promptness,  and  that  the  owner 

Cotta  Co.  V.  Williams,  102  App.  Div.  had  sufficient  cause  to  proceed  as  pro- 

(N.  Y.)   1,  92  N.  Y.  S.  808.  vided  by   the   contract,   but   did   not 

'"Chariott  v.  McMullen,  84  Conn,  state  under  which  clause  of  the  con- 
702,  81  Atl.  65.  Where  a  building  con-  tract  the  owner  might  proceed,  it  was 
tract  provided  that  on  default  of  the  held  that  the  owner  was  not  author- 
contractor,  the  owner  might,  on  cer-  ized  to  terminate  the  contract  and 
tificate  of  the  architect  and  after  prevent  its  completion  by  the  con- 
three  days'  notice  to  the  contractor  tractor.  Valente  v.  Weinberg,  80 
by  the  owner,  provide  the  proper  la-  Conn.  134,  67  Atl.  369,  13  L.  R.  A.  (N. 
bor  and  materials  and  deduct  the  cost  S.)  448n. 

thereof    from   moneys   due  the   con-  '^  Fraenkel  v.  Friedmann,  199  N.  Y. 

tractor,  and  that  if  a  failure  of  the  351,  92  N.  E.  666,  revg.  130  App.  Div. 

contractor  was  sufficient  ground  for  (N.  Y.)   903,   115  N.  Y.   S.   1121. 

such  action  the  owner  might  termi-  *"  Eastern  Oil  Co.  v.  Coulehan,  65 

nate  the   contract   and   complete  the  W.  Va.  531,  64  S.  E.  835. 

work,  and  the  architect  certified  that  ^Louisville  &  N.  R.  Co.  v.  Mason 

the  contractor  had  neglected  to  sup-  &  Hoge  Co.,  31  Ky.  L.  1220,  104  S. 

ply  sufficient  workmen  and  materials,  W.  975. 
and  had  failed  to  prosecute  the  work 
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can  complete  the  work  within  the  time  specified,  if  the  delay  on 
the  part  of  the  contractor  is  unreasonable.^* 

§  3682.    Contract  provision  for  termination  or  rescission. — 

A  provision  in  a  building  contract  to  the  effect  that,  on  failure 
of  the  contractor  to  properly  perform  the  work,  the  owner  may 
rescind  the  contract,'^  and  that  upon  the  happening  of  certain 
events  the  owner  may  stop  further  progress  of  the  work  without 
becoming  liable  in  damages  therefor,^"  has  been  held  valid ;  also 
a  provision  that  if  in  the  opinion  of  the  architect  or  engineer  the 
contractor  is  not  proceeding  with  the  work  in  the  proper  manner, 
the  owner  may  rescind  the  contract  ;^'  but  in  such  case  the  opinion 
of  the  architect  or  engineer  may  be  impeached  for  fraud  or  bad 
faith. ^*  In  rescinding  or  annulling  the  contract,  the  owner  must 
comply  with  the  provisions  of  the  contract  as  to  certificates  and 
notice  before  doing  so.^^    However,  the  owner  cannot  terminate 


-''Seventh  Street  Planing  Mill  Co. 
V.  Schaefer,  30  Ky.  L.  623,  99  S.  W. 
341. 

^  Munro  v.  Wivenhoe  &  Brightling- 
sea  R.  Co.,  11  Jur.  (N.  S.)  612,  4  De 
G.  J.  &  S.  723 ;  Davies  v.  Swansea,  8 
Exch.  808;  Garrett  v.  Banstead  & 
Epsom  Downs  R.  Co.,  4  De  G.  J.  & 
S.  461,  11  Jur.  (N.  S.)  591;  Rector 
V.  ]McDermott  (Ark.),  13  S.  W.  334; 
Mundy  v.  Stevens,  61  Fed.  11,  9  C. 
C.  A.  366;  Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  303,  11  Ky.  L.  146, 
11  S.  W.  18,  957;  Garland  v.  New 
Orleans,  13  La.  Ann,  43. 

'"Davies  v.  Swansea,  8  Exch.  808; 
Warren-Scharf  Asphalt  Pav.  Co.  v. 
Laclede  Constr.  Co.,  Ill  Fed.  695, 
49  C.  C.  A.  552 ;  Smell  v.  Brown,  71 
111.  133;  Harder  v.  jMarion  County, 
97  Ind.  455;  Dickinson  v.  Gray,  10 
Ky.  L.  292,  8  S.  W.  876,  9  S.  W. 
281 ;  Omaha  Consol.  Vinegar  Co.  v. 
Burns,  49  Xebr.  229,  68  N.  W.  492; 
Curnan  v.  Delaware  &  O.  R.  Co.,  138 
N.  Y.  480,  34  N.  E.  201. 

"  Munro  v.  Wivenhoe  &  Brightling- 
sea  &c,  R.  Co.,  4  De  G,  J.  &  S.  723; 
Ranger  v.  Great  Western  R.  Co.,  2 
Jur.  787 ;  Randel  v.  Chesapeake  &c. 
Canal  Co.,  1  Harr.  (Del.)  233; 
Mitchell  v.  Dougherty,  86  Fed.  859; 
Hoyle  V.  Stellwagen,  28  Ind.  App. 
681,  63  N.  E.  780;  Henderson  Bridge 


Co.  V.  O'Connor,  88  Ky.  303,  11  Ky. 
L.  146,  11  S.  W.  18,  957;  Maloney  v. 
Malcolm,  31  Mo.  45;  Wortman  v. 
Montana  Cent.  R.  Co.,  22  Mont.  266, 
56  Pac.  316;  Charlton  v.  Scoville,  68 
Hun  (N.  Y.)  348.  52  X.  Y.  St.  306. 
22  N.  Y.  S.  883,  affd.  144  N.  Y.  691, 
39  N.  E.  394 ;  Faunce  v.  Burke,  16  Pa. 
St.  469,  55  Am.  Dec.  519;  Culbertson 
v.  Ellis,  6  McLean  (U.  S.)  248,  6 
Fed.   Gas.   No.  3461. 

■'  Roberts  v.  Bury  Imp.  Comrs.,  L. 
R.  5  C.  P.  310,  39  L.  J.  C.  PI.  129; 
Pawley  v.  Turnbull,  3  Giff.  70,  7 
Jur.  (XT.  S.)  792.  The  following  cases 
hold  that  where  the  architect  or  en- 
gineer in  charge  of  the  work  acts 
in  good  faith  under  the  contract  pro- 
vision, his  decision  is  conclusive  on 
the  contractor.  Scott  v.  Liverpool,  3 
De  G.  &  J.  334;  Ranger  v.  Great 
Western  R.  Co.,  2  Jur.  787,  5  H.  L. 
Gas.  72 ;  Roberts  v.  Bury  Imp.  Comrs., 
L.  R.  4  C.  P.  755 ;  State  v.  ^IcGinley, 
4  Ind.  7;  Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  303,  11  Ky.  L.  146, 
11  S.  W.  18,  957;  Faunce  v.  Burke, 
16  Pa.  St.  469,  55  Am.  Dec.  519; 
Culbertson  v.  Ellis,  6  McLean  (U.  S.) 
248.  6  Fed.  Gas.  No.  3461. 

"  Kennedy  v.  United  States,  24  Ct. 
CI.  (U.  S.)  122.  See  also.  White  v. 
Mitchell,  30  Ind.  342,  65  N.  E.  1061; 
Dickinson  v.  Gray,  10  Ky.  L.  292,  8 
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the  contract  if  the  default  of  the  contractor  is  due  to  wrongful 
acts  or  omissions  on  the  part  of  the  owner  or  his  architect  or 
engineer.^"  An  agreement  by  the  owner  with  persons  employed 
by  the  contractor  to  pay  them  for  work  and  material^  furnished, 
if  the  contractor  does  not  return,  is  terminated  by  the  return  and 
resumption  of  work  by  the  contractor  within  a  reasonable  time.^^ 
So,  where  during  the  illness  of  the  contractor  and  cessation  of 
work,  it  was  agreed  between  the  owner  and  materialmen,  who 
had  furnished  materials  to  the  contractor,  that  the  owner,  who 
took  charge  of  the  work,  should  be  liable  only  for  materials  fur- 
nished up  to  the  time  of  resumption  of  the  work  by  the  con- 
tractor, such  contract  was  terminated  by  resumption  of  the  work 
by  the  contractor,  and  the  owner  was  relieved  from  liability  for 
materials  thereafter  furnished.^^  And  where  a  building  contract 
provides  that  in  case  the  work  is  destroyed  by  an  earthquake,  the 
owner  shall  lose  what  he  has  paid  up  to  that  time,  or  what  may 
be  due  under  the  clause  requiring  the  owner  to  pay  seventy-five 
per  cent,  of  the  compensation  as  the  work  progresses  on  certificate 
of  the  architect,  the  contractor  to  lose  the  unfinished  work  for 
which  payment  was  not  due,  such  provisions  contemplate  the  ter- 
mination of  the  contract  on  the  destruction  of  the  building,  and 
the  contractor  is  not  required  to  rebuild.^^ 

§  3683.    Waiver  of  right  to  rescind  or  annul  the  contract. — 

The  owner  may  expressly,  or  by  acquiescence  in  the  continuance 
of  the  work  after  cause  for  rescission  has  accrued,  waive  his 
right  to  rescind  the  contract.^*    But  while  a  new  contract  may 

S.  W.  876,  9  S.  W.  281;  Benson  v.  Chester,   Sheffield   &  Lincolnshire   R. 

Miller,  56  Minn.  410,  57  N.  W.  943;  Co.,  7  Hare  482;  O'Connor  v.  Hen- 

Rodemer   v.    Gonder,   9   Gill    (Md.)  derson  Bridge  Co.,  95  Ky.  633,  27  S. 

288;     Baltimore    &    O.     R.     Co.    v.  W.  251 ;  Faunce  v.  Burke,  16  Pa.  St. 

Stewart,   79   Md.   487,   29   Atl.   964;  469,  55  Am.  Dec.  519. 

Hendrie  v.  Canadian  Bank,  49  Mich.  "^Mulliken  v.   Harrison    (Fla.),  44 

401,   13  N.  W.  792;  Wilson  v.   Bor-  So.  426. 

den,  68   N.   J.   L.   627,   54   Atl.   815;  ''Carroll  v.  Waters,  108   Md.  419, 

Sullivan  v.  Moffatt,  70  N.  J.  L.  4,  56  70  Atl.  422 ;   Hettinger  v.  Thiele,  IS 

Atl.  304;  Charlton  V.  Scoville,  68  Hun  Cal.  App.   1,   113   Pac.   121. 

(N.   Y.)    348,   52   N.   Y.   St.   306,  22  =^  Henderson  Bridge  Co.  v.  O'Con- 

N.   Y.    S.   883,   affd.   144   N.   Y.   691,  nor,  88  Ky.  303,  11  Ky.  L.  146,  11  S. 

39  N.  E.  394;  McCellan  v.  McLemore  W.  18,  957. 

(Tex.  Civ.  App.),  70  S.  W.  224.  "*  Walker  v.  London  &  Northwest- 

"°  Roberts  v.  Bury  Imp.  Comrs.,  L.  ern  R.  Co.,  L.  R.  1  C.  P.  Div.  518; 

R.    5    C.    P.    310;    Waring   v.    Man-  Henderson  Bridge  Co.  v.  O'Connor, 
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supersede  the  old  and  operate  as  a  waiver,  it  is  held  in  a  recent 
case  that  where  one  who  had  contracted  to  build  a  boat  and, 
after  part  performance,  had  abandoned  the  contract,  the  fact  that 
he  voluntarily  and  without  compensation  superintended  the  com- 
pletion of  the  boat  by  the  other  party  did  not  constitute  the 
making  of  a  new  contract  superseding  the  original  contract.^° 

§  3684.  Forfeiture  on  rescission  of  the  contract. — A  pro- 
vision in  a  building  contract  that  on  rescission  by  the  owner  for 
failure  of  the  contractor  to  properly  carry  out  the  contract,  he 
shall  forfeit  the  percentage  of  the  contract-price  retained  by  the 
owner,  is  valid  and  enforcible  ;^''  but  the  owner,  in  order  to  en- 
force such  provision,  must  bring  himself  within  the  provisions 
of  the  contract.^'  And  it  has  been  held  that  where  one  forfeits 
a  building  contract,  he  has  no  right  to  refuse  to  pay  for  labor  and 
materials  received  and  beneficially  used,  although  the  work  does 
not  fully  conform  to  the  contract. ^^ 

88  Ky.  303,  11  Ky.  L.  146,  11  S.  W.  18,  58  N.  Y.  621;  Faunce  v.  Burke,  16 
957;  Garland  v.  New  Orleans,  13  La.  Pa.  St.  469,  55  Am.  Dec.  519;  Dan- 
Ann.  43 ;  Fallon  v.  Lawler,  102  N.  ville  Bridge  Co.  v.  Pomroy,  IS  Pa.  St. 
Y.  228,  6  N.  E.  392;  Linch  v.  Paris  151;  Henegan's  Case,  17  Ct.  CI.  (U. 
Lumber  &c.  Co.,  80  Tex.  23,  15  S.  W.  S.)  273;  Kennedy  v.  U.  S.,  24  Ct.  CI. 
208.  (U.     S.)     122;    Williams    v.    United 

''Russel  V.  Ross,  157  Cal.  174,  106  States,  28  Ct.  CI.  (U.  S.)  518;  Miller 

Pac.   583.   See  also,  as  to   waiver  by  v.  Hubbard,  4  Cranch  C.  C.   (U.  S.) 

contractor    of    provisions    requiring  451,    17    Fed.    Cas.    No.    9574;    Dul- 

other    party    to    furnish    certain    ap-  laghan   v.   Fitch,   42   Wis.   679. 

pliances,  material  or  the  like,  Stonega  "  Harley  v.  Chicago  Sanitary  Dist., 

Coke  &   Coal   Co.  v.   Addington,   112  107  111.  App.  546;  Henderson  Bridge 

Va.  807,   73   S.   E.  257,  37  L.   R.  A.  Co.    v.    O'Connor,    88    Ky.    303,    11 

(N.  S.)  969  and  note.  Ky.  L.  146,  11  S.  W.  18,  957;  Bietry 

'"' Lara  V.  Greeley,  20  Fla.  926 ;  Hen-  v.    New   Orleans,   22   La.   Ann.    149; 

derson   Bridge   Co.   v.   O'Connor,   88  Ricker   v.    Fairbanks,   40   Maine   43; 

Ky.   303,    11    Ky.   L.    146,    11    S.   W.  Lord    v.    Belknap,    1    Gush.    (Mass.) 

18,  957;  Elizabethtown  &  P.  R.  Co.  V.  279;     Winters     v.     Fleece,     4     Lea 

Geoghegan,     9     Bush.      (Ky)      56;  (Tenn.)    546;    Culbertson  v.  Ellis.  6 

Geiger  v.  Western  Maryland  R.  Co.,  McLean  (U.  S.)  248,  6  Fed.  Cas.  No. 

41  Md.  4;  Lord  v.  Belknap,  1  Gush.  3461. 

(Mass.)  279;  Long  Dock  Go.  v.  Mai-  '^Voigtmann  v.  Wilmington  Trust 

lery,   12  N.  J.  Eq.  431 ;   Grassman  v.  Bldg.  Corp.  (Del.  Super.  Ct),  78  Atl. 

Bonn,  32  N.  J.  Eq.  43 ;  Jenks  v.  Rob-  920. 
ertson,  2  Thomp.  &  C.   (N.  Y.)  255, 
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§  3690.  General  statement. — The  general  rule  relating  to 
the  performance  of  contracts,  which  requires  that  the  agreement 
must  be  carried  out  according  to  the  intention  of  the  parties,  as 
expressed  in  the  agreement,  applies  to  building  contracts.^  But 
it  sometimes  happens  that  a  literal  performance  of  the  contract 
would  not  fulfil  its  true  purpose,  so  the  law  looks  to  the  intention 
of  the  parties  rather  than  to  an  exact  compliance  with  the  lan- 

^  Ellis  V.  Hamlen,  3  Taunt.  52 ;  19  Am.  Dec.  268n ;  Jennings  v.  Camp, 
White  V.  Oliver,  36  Maine  93;  Hay-  13  Johns.  (N.  Y.)  94,  7  Am.  Dec. 
ward  v.  Leonard,  7  Pick.  (Mass.)  181,    367;  Nolan  v.  Whitney,  88  N.  Y.  648. 
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guage  of  the  agreement.^  Under  a  building  contract  which  is 
silent  as  to  the  quality  of  the  materials  and  workmanship  re- 
quired, the  contractor  is  bound  to  use  reasonably  good  and  suit- 
able materials  and  reasonably  skilful  workmanship  in  construct- 
ing the  building.^  So,  in  a  contract  for  the  construction  of  a 
public  work  for  a  city  requiring  the  contractor  to  use  a  certain 
kind  of  cement,  without  specifying  the  quality  or  the  price  to  be 
paid  therefor,  the  contract  being  let  on  a  bid  for  completed 
work,  the  fact  that  the  contractor  used  an  inferior  and  cheaper 


'  There  was  proper  performance  of 
a  contract  for  heating  well  and  suffi- 
ciently where  the  equipments  fur- 
nished were  sufficient  for  the  build- 
ing as  described  in  the  plans  shown 
the  contractor  (Phenix  Iron  Co.  v. 
The  Richmond,  6  Mackey  180),  and 
of  a  contract  for  furnishing  heating 
apparatus  where  the  apparatus  con- 
formed to  the  contract,  but  would 
not  work  in  consequence  of  defects 
in  the  boiler,  which  had  been  fur- 
nished by  the  owner  (Knutzen  v. 
Hanson,  28  Nebr.  591,  44  N.  W. 
106S). 

'  Cousins  V.  Paddon,  2  C.  M.  &  R. 
547 ;  Lucas  v.  Godwin,  3  Bing.  N.  Cas. 
737,  32  E.  C.  L.  737 ;  Pearce  v.  Tucker, 
3  F.  &  F.  136 ;  Fitzgerald  v.  La  Porte, 
64  Ark.  34,  40  S.  W.  261;  Barker 
V.  Nichols,  3  Colo.  App.  25,  31  Pac, 
1024;  Hawley  v.  Belden,  1  Conn.  93; 
Hall  V.  Cannon,  4  Harr.  (Del.)  360; 
Cannon  v.  Hunt,  116  Ga.  452,  42  S. 
E.  734;  Lane  ^».  Pacific  &c.  R.  Co.,  8 
Idaho  230,  67  Pac.  656;  Schwartz  v. 
Daegling,  55  111.  342;  Indiana  &c.  R. 
Co.  V.  Adamson,  114  Ind.  282,  15 
N.  E.  5;  Gwinnup  v.  Shies,  161  Ind. 
500,  69  N.  E.  158;  South  McAlester 
Electric  Light  &c.  Co.  v.  Eddy,  2 
Ind.  Ter.  645,  53  S.  W.  448;  Wernli 
V.  Collins,  87  Iowa  548,  54  N.  W. 
365 ;  Fremont  v.  Harris,  9  Rob.  (La.) 
23 ;  East  Feliciana  v.  Taylor,  2  La. 
Ann.  272;  Lewis  v.  Blanchard,  8 
Mart.  (N.  S.)  (La.)  290;  Hartford 
Mill  Co.  V.  Hartford  Tobacco  Ware- 
house Co.  (Ky.),  121  S.  W.  477;  Hat- 
tin  V.  Chase,  88  Maine  237,  33  Atl. 
988;  Denmead  v.  Coburn,  15  Md.  29; 
Gillis  V.  Cobe,  177  Mass.  584,  59  N. 
E.  4S5;  Smith  v.  Clark,  58  Mo.  145; 
Zimmerman  v.  Conrad  (Mo.  App.), 
74  S.  W,  139;  Uhlig  v.  Barnum,  43 
Nebr.   584,   61    N.    W.   749;   King  v. 


Moore,   61   App.   Div.    (N.   Y.)    609, 
70  N.  Y.   S.  6;   Byerly  v.  Kepley,   1 
Jones   L.    (N.    Car.)    35;    Greene   v. 
State,  8  Ohio  310;  Wade  v.  Haycock, 
25  Pa.  St.  382;  Dixon- Woods  Co.  v. 
Phillips   Glass  Co.,   169   Pa.   St.    167, 
32  Atl.  432 ;  Lipscomb  v.  South  Bound 
R,  Co.,  65  S.  Car.  148,  43  S.  E.  288; 
Waul  V.  Hardie,  17  Tex.  553;  Davis 
V.  Baxter,  2  Patt.  &  H.    (Va.)    133; 
]\Iuth  V.  Frost,  68  Wis.  425,  32  N.  W. 
231.     An  undertaking  to  construct  a 
building    in    a    "good,    workmanhke 
manner,"  requires  the  building  to  be 
constructed    with   average    skill,    not 
with  the  highest  skill  known  to  the 
trade.     Holland  v.  Rhoades,  56  Ore. 
206,  106  Pac.  779.    A  contractor  who 
undertakes   the   erection  of   a  build- 
ing at  a  season  of  the  year  when  it 
is  liable  to  freeze,  and  agrees  to  do 
first  class  work,  cannot  claim  relief 
from  liability  for  failure  to  do  a  first 
class  job  because  of  freezing  weather, 
where  the  contract   does  not  relieve 
him  from  the  duty  to  protect  the  work 
and  material.  Brent  v.  Head,  Wester- 
velt  &  Co.,  138  Iowa  146,  115  N.  W. 
1106.     A   contractor   cannot  be   held 
liable    for   the   quality   of   the   brick 
used  in  a  building  owned  by  a  cor- 
poration,     because      of      inferiority, 
where    they    were    inspected    by  the 
president     of     the     owner     before 
they  were  purchased,   and   were   se- 
lected by  him   for  use  in  the  build- 
ing.   Beck    Coal    &c.    Co.    v.    H.    A. 
Peterson  Mfg.  Co.,  237  111.  250,  86  N. 
E.   715.     A   contractor  who   guaran- 
teed   the   roof   of   a   building   to   be 
water    tight,    is   not    required   to    do 
more  than  the  specifications  require. 
Tide  Water  Bldg.  Co.  v.  Hammond, 
144  App.  Div.  (N.  Y.)  920,  129  N.  Y. 
S.  355. 
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cement  gives  the  city  a  right  of  action  on  the  contract,  as  pro- 
vided by  law,  the  amount  of  recovery  being  the  amount  of  dam- 
ages sustained  by  the  city  because  of  the  breach.*  But  a  building 
contract  requiring  exterior  limestone  walls  to  be  cleaned  and 
given  a  heavy  coat  of  paint  of  a  certain  kind,  and  to  guarantee 
the  walls  to  be  impervious  to  water  and  dampness,  does  not  re- 
quire the  contractor  to  do  more  than  the  specifications  require 
to  make  the  limestone  impervious.  ° 

If  the  contractor  uses  materials  furnished  by  the  owner,  the 
contractor  is  not  liable  for  defects  resulting  from  defective  mate- 
rials.® If  the  contract  specifies  a  certain  kind  of  material,  the 
contractor  will  not  be  excused  if  he  uses  another  kind,  although  as 
good  as  the  kind  specified.'  Where  the  work  to  be  performed  and 
the  materials  furnished  cannot  be  ascertained  by  inspection,  but 
depend  upon  conditions,  and  the  contract  and  the  plans  and  speci- 
fications include  representations  as  to  existing  conditions,  which 
are  inserted  to  enable  the  contractor  to  determine  what  bid  to 
make,  the  contractor  may  have  a  right  of  recovery  for  damages  if 
such  representations  are  erroneous.^  If  the  owner  of  a  building 
agrees  to  insure  it  for  the  benefit  of  the  contractor  and  himself, 
against  damage  by  fire,  lightning,  earthquake,  cyclones  or  other 
casualty,  but  he  insures  it  against  fire  only,  it  is  not  sufficient 
ground  for  abandonment  of  the  contract  by  the  contractor."  The 
building  inspector  of  a  city  has  no  authority  to  impose  conditions 
on  the  contractor  different  from  the  specifications  on  file  and 
approved  by  the  building  department."    Where  the  contract  re- 

'  National  Contracting  Co.  v.  Sew-  79  Atl.  410.     Where  an  architect  on 

erage   &   Water  Board  of   New   Or-  submission  of  plans  to  the  owner  is 

leans,  141  Fed.  325,  72  C.  C.  A.  473.  instructed  to  proceed  with  them,  he 

°  Tide   Water   Bldg.    Co.    v.    Ham-  is   not   required  to  provide  the  best 

raond,  144  App.  Div.  (N.  Y.)  920,  129  material  and  best  construction,  unless 

N.  Y.   S.  3SS.  it  was  so  understood  by  the  parties, 

"Gubbins     v.     Lautenschlager,     74  but    he    must    provide    a    substantial 

Fed.  160;  Vermont  St.  M.  E.  Church  building.     Williar  v.  Nagle,  113  Md. 

V.    Brose,    104   111.   206;    Manville   v.  614,  11  Atl.  680. 

McCoy,  3  Ind.  148;  Collins  v.  Money,  'Langley  v.  Rouss,  185  N.  Y.  201, 

4  How.  (Miss.)  11;  Knutzen  v.  Han-  77  N.  E.  1168. 

son,  28   Nebr.  591,   44  N.   W.   1065;  "  Paturzo    v.    Shuldiner,    125    App. 

True  V.  Bryant,  32  N.  H.  241;  Mc-  Div.   (N.  Y.)   636,  110  N.  Y.  S.  137. 

Lane  v.  De  Leyer,  56  N.  Y.  619 ;  Kill-  "  Paturzo    v.    Shuldiner,    125    App. 

ian  V.  Herndon,  4  Rich.  L.  (S.  Car.)  Div.   (N.  Y.)   636,  110  N.  Y.  S.  137. 

609.  Under  a  contract  requiring  work  to  be 

'  Morgan  v.   Gamble,  230   Pa.    165,  done  under  the  direction  of  an  archi- 
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quires  the  owner  to  pay  Instalments  of  the  contract-price  as  the 
building  progresses,  failure  to  make  such  payments  usually  jus- 
tifies the  contractor  in  his  refusal  to  contintie  the  work."  So, 
a  contractor  for  the  construction  of  a  launch  is  relieved  from  fur- 
ther performance  of  the  contract,  where  the  employer  refused 
to  pay  an  instalment  in  accordance  with  the  contract,  unless  the 
contractor  would  give  him  security  which  he  was  under  no  obliga- 
tion to  give.^^  But,  where  the  contractor,  prior  to  the  comple- 
tion of  the  work,  signed  a  memorandum  agreement  not  to  ask 
for  more  money  until  the  plastering  of  the  building  was  com- 
pleted, in  consideration  of  payment  of  two  thousand  dollars, 
which  he  received,  the  contractor  was  not  justified  in  refusing  to 
complete  the  work  because  of  the  failure  of  the  owner  to  pay  for 
extra  work,  the  plastering  never  having  been  completed. ^^  And 
a  provision  in  a  contract  authorizing  the  contractor  to  discon- 
tinue work  upon  the  completion  of  a  certain  portion  of  the  build- 
ing if  the  owner  fails  to  pay  the  instalment  when  due,  does  not 
authorize  the  contractor  to  discontinue  work  because  of  non- 
payment of  the  instalment,  where  the  work  has  not  been  com- 
pleted in  accordance  with  the  specifications,  and  he  has  not  fur- 
nished a  bond  for  faithful  performance  of  his  work  as  called 
for  by  the  contract.^* 

A  building  or  working  contract  which  does  not  call  for  the 
personal  skill  of  the  contractor  may  be  sublet,  unless  the  con- 
tract provides  against  subletting.^°  And  the  owner  cannot 
object  to  the  subletting  of  the  contract  in  violation  of  the 
terms  of  the  original  contract,  where  he  has  knowledge  of  the 

tect  paid  by  the  owner,  and  giving  "  Michigan  Yacht  &  Power  Co.  v. 
him  authority  to  condemn  the  work  Busch,  143  Fed.  929. 
or  any  part  thereof  and  require  its  "  Condon  v.  Church  of  St.  Au- 
replacement  by  the  contractor,  the  gustine,  112  App.  Div.  (N.  Y.)  168, 
owner  cannot  charge  the  contractor  98  N.  Y.  S.  253. 
with  the  services  of  an  inspector  em-  '*  Schillinger  Bros.  Co.  v.  Bosch- 
ployed  to  see  that  the  work  conforms  Ryan  &c.  Co.  (Iowa),  116  N.  W. 
to  the  plans  and  specifications.  Simp-  132. 

son  Bros.   Corp.  v.   White,   187  Fed.  '"Danforthv.  Tennessee  &c.  R.  Co., 

418.  93   Ala.   614,    11    So.   60;    Curran   v. 

"Lawrence  Bros.  v.   Hevlman,  184  Clifford,   6  Colo.   App.   289,   40   Pac. 

N.   Y.   531,   76  N.   E.    1098;    Peet   v.  477;    Reed   v.    Conway,   26    Mo.    13; 

East  Grand  Forks,  101  Minn.  518,  112  Bienhauer  v.   Gleason,   IS   N.   Y.   St. 

N.  W.  1003.  227;    Wetter    v.    Kleinert,    139    App. 
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subletting  and  made  no  objection  to  it  until  the  subcontractor 
completed  his  work.^^  The  rule  relating  to  default  as  to  a  part 
■of  the  building  or  construction  contract  renders  him  who  fails 
to  perform  his  part,  when  the  other  party  has  performed,  liable 
to  the  latter  in  damages."  So,  tinder  a  contract  for  the  furnish- 
ing of  stone  for  a  mausoleum,  and  providing  for  delivery  to  the 
-employer  at  the  place  of  erection  of  the  mausoleum,  the  owner 
is  entitled  to  deduct  the  cost  of  repairing  two  vases  required  by 
the  contract,  which  were  broken  in  transit  prior  to  delivery.^* 
And  where  a  subcontractor  has  performed  his  work,  which  has 
been  accepted  and  paid  for,  and  subsequent  repairs  were  required 
because  of  the  contractor's  failure  to  perform  his  part  of  the  con- 
tract, and  not  by  fault  of  the  subcontractor,  the  subcontractor  can- 
not be  held  for  the  cost  of  such  repairs."  But  where  the  perform- 
ance on  the  part  of  the  contractor  is  dependent  upon  something 
which  has  to  be  done  by  the  owner,  who  did  not  give  the  contract- 
or explicit  notice  to  proceed  with  the  work,  the  owner  may  be  lia- 
ble to  the  contractor  for  damages,^"  and  the  contractor  may  re- 
cover from  the  owner  for  loss  sustained  from  the  enforced  idleness 
•of  his  workmen,  due  to  the  fault  of  the  owner.^^  But  it  has  been 
held  that  if  a  contractor  has  intentionally  violated  the  contract, 
he  cannot  recover  for  a  balance  due  on  the  contract-price,  nor 
for  extras,  although  the  owner  has  not  sustained  damages  from 

Div.  (N.  Y.)  220,  123  N.  Y.  S.  755;  183  Mass.  89,  66  N.  E.  639;  Harrison 

Lautnan   v.   Young,   31    Pa.    St.   306;  v.   Murray  Iron  Works   Co.,  96  Mo. 

Herry  v.  Benoit  (Tex.  Civ.  App.),  70  App.  348,   70   S.   W.  261;    Ogden  v. 

S.  W.  359;  Drumheller  v.  American  Pioneer    Iron   Works,   91    App.    Div. 

Surety  Co.,  30  Wash.  530,  71  Pac.  25.  (N.  Y.)   394,  86  N.  Y.  S.  955 ;  Ald- 

"Bader  v.  New  York,  51  Misc.  (N.  rich  v.  Wilmarth,  3  S.  Dak.  523,  54 

Y.)  358,  101  N.  Y.  S.  351.  N.   W.  811;    Clifford  v.   Richardson, 

"Marshall  v.  Mackintosh,  78  L.  T.  18  Vt.  620;  Atlantic  &  D.  R.  Co.  v. 

(N.    S.)    750;    Bryant  v.    Broadwell,  Delaware  Const.  Co.,  98  Va.  503,  37 

140  Cal.  490,  74  Pac.  33;  Barker  v.  S.  E.  13;  Long  v.  Pierce  County,  22 

Nichols,   3    Colo.   App.    25,    31    Pac.  Wash.   330,    61    Pac.    142;    Keller   v. 

1024;    United    States   v.    Maloney,   4  Oberreich,   67    Wis.   282,    30    N.   W. 

App.  Cas.  (D.  C.)  505, 22  Wash.  L.  (D.  524. 

0  785  ■  Junker  v.  Fobes,  45  Fed.  840 ;  ''  More    v.    Milwaukee    Monument 

Hensen  V.   Beebe,   111   Iowa  534,   82  Co.,  126  Wis.  41,  104  N.  W.  1013. 

N    W    942-   Sarrazin  v.  Adams,  110  "Burton  v.  Seifert,  108  Va.  338,  61 

La.   124,  34   So.  301 ;   Police  Jury  v.  S.  E.  933. 

Johnson     111    La.    279,    35    So.    550;  ""  Louisville  &  Nashville  R.  Co.  v. 

Hyde  v.  Grisby,  11  La.  239;  Oxnard  Hollerbach,  3  Wkly.  Rep.  364. 

-V   Locke    13  La.  449;  Davis  v.  Ford,  "Seretto  v.   Rockland  &c.   R.   Co., 

si    Md.    333,   32   Atl.    280;    National  101  Maine  140,  63  Atl.  651.     Where 

Contracting    Co.    v.    Commonwealth,  the  failure  of  the  contractor  to  com- 
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the  breach,  since  in  such  case  the  equitable  doctrine  of  substan- 
tial performance  does  not  apply.^^  If,  however,  the  owner  re- 
fuses to  permit  the  contractor  to  perform  his  part  of  the  con- 
tract, the  latter  can  recover  damages  resulting  therefrom,  unless 
he  has  waived  the  breach.^"  Where  a  building  contract  con- 
tains a  stipulation  that  the  owner  shall  not  be  liable  for  damages 
which  the  contractor  may  sustain  from  other  contractors,  it  re- 
leases the  owner  from  liability  for  damages  to  the  contractor,  re- 
sulting from  the  negligence  of  other  and  independent  contractors 
of  the  owner.-*  The  owner  may  waive  his  right  to  damages 
■for  breach  of  contract  by  accepting  and  paying  for  the  work 
with  knowledge  of  the  breach  ;^^  or  where,  during  the  progress 
of  the  work,  he  examined  it  from  time  to  time,  and  with  knowl- 
edge of  the  inferior  work  done  and  materials  used,  and  made  pay- 
ments to  the  contractor,  or  executed  his  note  for  the  balance 
due.^°  But  if  the  contractor  continues  his  work  after  being  de- 
layed* by  the  owner,  it  has  been  held  that  it  does  not  amount  to 
a  waiver  of  his  agreement  for  damages  because  of  the  delay  ;^^ 
nor  does  the  receipt  by  the  contractor  of  the  contract-price  neces- 
sarily amount  to  a  waiver  of  the  damages.^* 

§  3691.    Contracts  to  sink  wells. — If  a  contract  to  sink  a 
well  does  not  specify  the  quantity^''  or  the  quality  of  the  water 

plete   the   work   in    accordance   with  437,  52  N.  W.  357;   State  v.  Parish, 

the  contract  was  not   caused  by  the  23    Jiliss.   483;    Conker   v.    Board   of 

fault   of  the  owner,   the   owner   may  Education,  63  N.  Y.  365;  Bannon  v. 

recoup    damages   resulting    from    the  Jackson,    121    Tenn.   381,    117    S.   W. 

default  of  the  contractor  in  an  action  504,   130   Am.    St.   778;    O'Connor   v. 

for    the    contract    price,    and    if    the  Smith,  84  Tex.  232,   19  S.  W.   168. 

contractor   was   prevented   from  per-  '"•'  Sirch    Electrical   &   Testing   Lab. 

forming  the  contract  by  fault  of  the  v.  Garbutt,  13  Cal.  App.  435,  110  Pac. 

owner,  he  can  recover  such  sum  as  140. 

was  due  him  when  the  action  was  in-  '"  Houlette  v.  Arntz,  148  Iowa  407, 

stituted.  126  N.  W.  796. 

^Nelson    v.     Pickwick    Associated  "Western  Union  R.   Co.  v.  Smith, 

Co.,   30   111.    App.   333;    Mortimer   v.  75    111.   496;    Allamon   v.    Albany,   43 

Dirks    57  Wash.   402,    107   Pac.    184,  Barb.   (N.  Y.)   33;  Figh  &  Gindrat's 

137  Am.  St.  1047.  Case,  8  Ct.  CI.  (U.  S.)  319. 

'^Beattie  v.  New  York  &c.  R.  Co.,  ™  Weeks  v.  Trinity  Church,  56  App. 

84  Conn.  555,  80  At!.  709.  Div.  (N.  Y.)  195,  67  N.  Y.  S.  670. 

-*  Haydnville   Min.    &c.    Co.   v.   Art  '^  Omaha  Consolidated  Vinegar  Co. 

Institute,  39  Fed.  484;   Cook  County  v.    Burns,   49   Nebr.   229,   68    N.    W. 

V.  Sexton,  16  111.  App.  93;  Nelson  v.  492;  Chapin  v.  Candee,  14  Misc.   (N. 

Pickwick  Associated  Co.,  30  111.  App.  Y.)  453,  35  N.  Y.  S.  1018;  Butler  v. 

333;    McNulty   v.    Stearns,   85    Iowa  Davis,  119  Wis.  166,  96  N.  W.  561. 
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to  be  obtained,  no  warranty  as  to  quantity  or  quality  will  be  im- 
plied;'" nor  is  there  an  implied  agreement  that  water  shall  be 
obtained,  if  the  contract  to  sink  the  well  contains  no  stipulation 
that  water  shall  be  reached."  Under  a  contract  to  bore  a  well  at 
a  place  selected  by  the  owner,  the  refusal  of  the  owner  to  allow 
the  contractor  to  drill  another  well  after  abandoning  the  first  one 
on  account  of  the  drill  becoming  stuck,  is  not  a  breach  of  the 
contract  by  the  owner/^  A  guaranty  of  a  continuous  supply  of 
water,  will  not  be  implied  from  a  contract  which  calls  for  a  well 
which  will  supply  a  certain  quantity  of  water,''  but  the  guaranty 
as  to  quantity  will  be  construed  to  continue  for  a  reasonable  time 
after  completion  of  the  well.'* 

§  3692.  Entire  and  severable  contracts. — The  parties  to  an 
entire  contract  are  bound  to  execute  all  its  stipulations,  and  as 
a  general  rule  no  part  of  the  consideration  can  be  recovered  in 
an  action  on  the  contract  vmtil  the  whole  has  been  performed, '° 
that  is  to  say,  if  there  is  no  act  of  default  or  interference  on  the 
part  of  the  owner  of  the  building,  an  action  for  indebitatus  as- 
sumpsit cannot  be  sustained.'"  Yet,  sometimes  the  circumstances 
of  the  case  may  be  such  that  a  new  contract  will  be  implied  from 
the  conduct  of  the  parties,  as  where  the  terms  of  the  special  con- 
tract have  been  altered  by  mutual  consent,  or  by  acceptance  of 
the  work  which  is  really  beneficial,'^  or  extra  services  have  been 
performed,  and  suit  may  be  brought  on  a  quantum  meruit  for 

"^ Electric    Lighting    Co.    v.    Elder,  ''Law  v.  Patton,  117  Mo.  App.  541, 

lis  Ala.   138,  21   So.  983;  Rankin  v.  93  S.  W.  354. 

Wever,   78   111.   App.   86;    Littrell   v.  **  Wunsch  v.  Boldt,  4  Tex.  Civ.  App. 

Wilcox,    11    Mont.   77,   27   Pac.   394;  SO,  IS  S.  W.  193. 

Chapin  v.  Candee,  14  Misc.   (N.  Y.)  "'Planters'   Well   Co.  v.   Bodenhei- 

453,  35  N.  Y.  S.  1018;  Book  v.  New  mer,  48  La.   Ann.   1345,  20   So.   707. 

Castle  Wire  Nail  Co.,  151  Pa.  St.  499,  See  also,  Vincent  v.  Morrison,  58  Mo. 

25  Atl.  120;  Blum  v.  Brown,  11  Tex.  App.  497. 

Civ.  App.  463,  33  S.  W.  145 ;  Gregory  '=  Roberts  v.  Havelock,  3  B.  &  Ad. 

V.  United  States,  33  Ct.  CI.   (U.  S.)  404;  Huyett  &  Smith  Mfg.  Co.  v.  Chi- 

434-   Butler  v.  Davis,  119  Wis.   166,  cago  Edison  Co.,  167  111.  233,  47  N.  E. 

96  N.  W.  561.  384,  59  Am.  St.  272. 

"  Bohrer  v.   Stumpff,   31   111.   App.  "'  Cutter  v.  Powell,  2  Smith's  Lead. 

139;   Thompson  v.  Brown,   106  Iowa  Cas.   (11th  ed.)   1,  6  T.  R.  320;  Der- 

367,  76  N.  W.  819.;  Littrell  v.  Wilcox,  mott  v.  Jones,  2  Wall.   (U.  S.)   1,  17 

11  Mont.  77,  27  Pac.  394;  Palmer  v.  L.  ed.  762. 

Ott  (Tex.),  26  S.  W.  S26;  Butler  v.  "Crookshank  v.  Mallory,  2  G.  Gr. 

Davis,  119  Wis.  166,  96  N.  W.  561.  (Iowa)  257. 
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the  work  actually  performed.^*  Building  contracts  frequently 
provide  that  the  builder  shall  not  receive  any  compensation  until 
the  completion  of  his  undertaking.^"  And,  in  such  cases,  it  has 
been  held  that  he  is  not  entitled  to  recover  the  value  of  the  mate- 
rials used  in  the  construction  as  far  as  finished.*"  The  owner  is  not 
liable  for  goods  sold  and  delivered,  unless  the  contract  is  appor- 
tionable,  or  there  is  an  understanding  that  the  materials  and 
labor  are  to  be  paid  for  as  the  work  progresses.*^  So,  where  a 
ship  was  to  be  put  in  thorough  repair,  and  the  builder  demanded 
part  payment  for  partial  performance,  the  court  held  that  he  was 
not  entitled  until  he  had  completed  the  job.*^  And  where  a 
party  agrees  to  do  certain  work,  and  to  furnish  materials  for  a 
stipulated  price,  to  be  paid  upon  completion,  he  cannot  abandon 
the  contract  and  recover  for  what  he  has  done.*^  Where  a 
builder  agreed  to  repair  a  house  and  complete  the  work  by  a  cer- 
tain day,  to  be  paid  therefor  a  certain  sum  "when  the  job  is  com- 
pleted," but  he  abandoned  the  work  before  completion,  it  was  held 
that,  as  the  contract  was  entire,  full  performance  being  a  condi- 
tion precedent' to  the  payment,  the  builder  could  not  recover  pro 
rata  compensation  for  the  work  done.**  But  if  the  work  has 
been  completed  by  the  owner,  the  contractor  can  recover  the  con- 
tract-price less  the  owner's  damages.*^  So,  where  the  contract 
is  to  do  specific  work  for  a  specific  sum,  the  courts  hold  that  the 
contract  must  generally  be  fully  executed  before  payment  can 
be  demanded.*"  So,  one  who  agrees  to  dig  a  well  a  certain  depth 
at  a  certain  price  per  foot,  but  abandons  the  work  without  fault 
of  the  employer  before  reaching  such  depth,  and  without  obtain- 
ing a  flow  of  water  satisfactory  to  the  employer,  cannot  recover 
for  the  number  of  feet  dug,  since  the  contract  is  an  entire  and 

™ Derby    v.    Johnson,    21    Vt.    17;  "Morton  v.  Read,  2  S.  &  M.  585; 

Bank    of    Columbia    v.    Patterson,    7  Chambers  v.  King,  8  Mo.  517. 

Cranch  (U.  S.)  299,  3  L.  ed.  351.  "Kettle  v.  Harvey,  21  Vt.  301. 

"Ellis    V.    Hamlen,    3    Taunt.    52;  *"  Austin  v.  Austin,  47  Vt.  311. 

Reeves   v.   Lines,   8   Car.   &   P,    126;  "Sinclair  v.  Bowles,  9  B.  &  C.  92. 

Stewart  v.   Craig,  3   G.   Gr.    (Iowa)  See,      however.     Lord      Tenterden's 

505.  opinion  in  case  just  cited ;  also  Wade 

"Clark   V.    Bulmer,    11    M.    &   W.  v.  Haycock,  25  Pa.  382,  28  Am.  Dec. 

243.  527;  Sickle  v.  Pattison,  14  Wend.  (N. 

"Cotterell  v.  Apsey,  6  Taunt.  322.  Y.)  257. 

"  Roberts  v.  Havelock,  3  B.  &  Ad. 
404. 
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indivisible  one,  it  not  appearing  that  the  work  was  accepted  or 
was  of  benefit  to  the  defendant."  These  decisions  seem  based 
upon  the  theory  that  one  who  has  failed  to  perform  fully  his  part 
of  an  agreement  cannot  recover  on  the  special  contract,  because 
he  has  not  complied  with  it,  nor  on  the  common  count,  because 
there  is  a  special  contract.**  The  general  rule  seems  to  be  that, 
where  a  building  contract  is  entire,  the  work  cannot  be  consid- 
ered done,  nor  the  materials  furnished,  nor  the  money  payable, 
until  the  contract  is  wholly  executed.*'  Thus,  a  contract  to  sink 
a  well  at  a  certain  rate  per  hundred  feet,  requires  the  contractor 
to  bore  as  long  as  practicable,  and  if  he  abandons  the  work  be- 
fore completion,  or  the  time  specified,  he  is  entitled  to  no  com- 
pensation whatsoever.""  So,  where  a  person  enters  into  an  agree- 
ment to  expend  a  certain  amount  of  money  upon  the  land  of  an- 
other; and,  after  spending  a  portion  of  it,  fails  to  complete  his 
contract,  he  has  no  lien  on  the  land  for  the  sum  expended.^^  The 
usual  cases  where  the  entirety  of  a  contract  is  upheld  are  those 
in  which  time  of  performance  is  made  essential,  such  as  agree- 
ments to  complete  buildings  by  a  certain  date  specified  in  the 
contract."" 

§  3693.  Substantial  performance  of  the  contract — Gener- 
ally.— The  doctrine  of  substantial  performance,  according  to 
the  prevailing  view,  is  for  the  benefit  of  contractors  who  have 
faithfully  endeavored  to  comply  with  the  contract,  but  failed  in 
minor  particulars  through  inadvertence  ;°^  and  substantial  com- 
pliance in  good  faith  with  a  building  contract  is  generally  held 
sufficient  to  entitle  the  contractor  to  recover.  °*    The  rule  is  in- 

"Fessman    v.    Barnes    (Tex.    Civ.  20  Maine  453,  37  Am.  Dec.  66;  Fen- 

App.),  108  S.  W.  170.  ton  V.  Clark,  11  Vt.  557. 

"  Wooten    V.    Read,    2    S.    &    M.  "^  Mitchell  v.  Caplinger,  97  Ark.  278, 

(Miss.)  585.  133    S.   W.    1032;    Kleinschnittger   v. 

"Edwards  v.  Derrickson,  28  N.  J.  Dorsey,  152  111.  App.  598;  Morgan  v. 

L.  39,  affd.  29  N.  J.  L.  468,  80  Am.  Gamble,   230    Pa.    165,    79   Atl.   410; 

Dec   220;  Derrickson  v.  Edwards,  29  Mortimer  v.  Dirks,  57  Wash.  402,  107 

N.  j.  L,  468,  80  Am.  Dec.  220.  Pac.  184,  137  Am.  St.  1047;  Foeller 

""Stewart  v.  Weaver,  12  Ala.  538.  v.  Heintz,   137  Wis.  169,  118  N.  W. 

"^Wallis   V.    Smith,    L.    R.   21    Ch.  543,  24  L.  R.  A.  (N.  S.)  327n;  Man- 

D    243    52  L.  J.  Ch.  145,  47  L.  T.  they  v.  Stock,  133  Wis.  107,  113  N. 

389,  31  Wkly.  Rep.  214.  W   443. 

='  Cutter  V    Powell,  6  T.  R.  320,  2  "  Ruddy  v.  McDonald,  149  111.  App. 

Smith's   Lead.    Cases,  Hare   &  Wal-  111,    mod.   91    N.    E.   651;    Smith   v. 

lace's  Notes  41;  Dickey  v.  Linscott,  Russell,  140  App.  Div.  (N.  Y.)   102. 
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tended  to  prevent  hardship  on  the  contractor  because  of  com- 
paratively slight  and  unsubstantial  omissions  or  defects  resulting 
through  inadvertence,  entitling  the  contractor  to  recover  the  con- 
tract-price less  the  cost  of  supplying  the  defects  and  omissions." 
There  is  some  conflict  among  the  authorities  upon  the  subject  of 
substantial  performance,  but  the  general  rules  as  to  such  per- 
formance in  the  case  of  building  contracts  are  fairly  well  settled. 
The  subject  is  also  considered  in  the  chapters  in  other  volumes 
of  this  work  on  covenants  and  conditions  and  performance.  The 
rule  does  not  apply  where  the  contractor  is  guilty  of  fraud  or 
perhaps  gross  negligence  or  unjustifiably  abandons  the  work  be- 
fore its  completion,^^  or  where  the  failure  to  comply  has  been 
wilful  and  intentional,®'  or  where  the  structure  was  totally  de- 
stroyed without  the  fault  of  the  owner  when  it  was  completed, 
except  as  to  trivial  matters.®^  And  substantial  compliance  with 
a  construction  contract  is  held  not  sufficient,  where  one  under- 
takes the  erection  of  a  monument  to  a  grave,  but  the  contractor 
will  be  held  to  strict  compliance  with  his  contract.®'  Strict  per- 
formance of  a  building  contract  is  waived  by  acceptance  of  the 
work  done,""  but  if  a  construction  contract  has  been  substantially 
performed  by  the  contractor,  acceptance  of  the  work  is  not  vital, 
except  in  an  action  to  recover  on  the  quantum  meruit.*^  So,  al- 
though a  substantial  performance  of  a  building  contract  must  be 
shown  when  payment  is  demanded,"  unimportant  omissions,  or 
defects  which  are  technical  and  inadvertent,  will  not  bar  recov- 

125  N.  Y.  S.  952;  Schindler  v.  Green  129  App.  Div.  (N.  Y.)  IdZ,  114  N. 
(Cal.  App.),  82   Pac.  631.  Y.  S.  194. 

"'Connor  v.   Trapp,   127  Iowa  742,  ™ Williams  v.   Mount   Hood   R.   & 

104   N.    W.   333    (erroneous   instruc-  Power  Co.,  57  Ore.  251,  111  Pac.  17, 

tion  as  to  substantial  performance)  ;  110  Pac.  490. 

Dickinson  v.  Sheldon,  146  App.  Div.  '"Dyer  v.   Lintz,   76  N.   J.   L.  204, 

(N.  Y.)  144,  130  N.  Y.  S.  889;  Burgi  68  Atl.  908.     See  Handy  v.  Bliss,  204 

V.  Rudgers,  20   S.  Dak.  646,   108  N.  Mass.  513,  90  N.  E.  864,  where  it  is 

W.  253.  held  that  there  may  be  recovery  on 

"Denahan  v.   Holmesburg   Granite  the   quantum   meruit   if  the   contract 

Co.,  45  Pa.  Sup.  Ct.  399.  has  been  performed  in  such  manner 

"  Mitchell  V.   Dunmore  Realty  Co.,  that  it  ought  to  satisfy  the  owner,  al- 

126  App.  Div.  (N.  Y.)  829,  111  N.  Y.  though  the  contract  calls  for  per- 
S.  322.  formance  "to  the  entire  satisfaction 

"'Logan   V.    Consolidated   Gas   Co.,     and  approval  of  the  owner." 
107  App.  Div.  (N.  Y.)  384,  95  N.  Y.        "'Handy   v.    Bliss,   204    Mass,    513, 
S.  163.  90    N.    E.   864,    134   Am.    St.   673n; 

™  Oakes   v.    Barbre,   127    111.    App.     Mehurin  v.  Stone,  Zl  Ohio  St.  49. 

208.    See  also,  Howard  v.  Albright, 
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g].y  8s  <pjjg  j-jjjg  q£  substantial  performance  of  construction  con- 
tracts permits  only  such  omissions  and  deviations  from  the  con- 
tract as  are  inadvertent  or  unintentional  and  not  due  to  bad  faith 
and  which  do  not  impair  the  structure  as  a  whole  and  which  may 
be  remedied  without  damaging  other  parts  of  the  structure."*  So, 
under  a  contract  for  construction  and  instalment  of  screens,  pro- 
viding that  the  hardware  should  be  bronze,  and  that  the  screens 
should  be  of  bronze  wire  fitted  with  Laramie  checks,  the  rule  of 
substantial  performance  has  not  been  complied  with,  where  the 


"'Cutler  V.  Close,  5  C.  &  P.  337, 
24  E.  C.  L.  337 ;  Handy  v.  Bliss,  204 
Mass.  513,  90  N.  E.  864,  134  Am.  St. 
673,  679  note;  Glacius  v.  Black,  SO 
N.  Y.  145,  10  Am.  Rep.  449;  Johnson 
V.  De  Peyster,  50  N.  Y.  666,  4  Barb. 
(N.  Y.)  614,  35  Barb.  (N.  Y.)  602. 
And  see  Hunt  v.  Elliott,  11  Cal.  588, 
20  Pac.  132;  Chariott  v.  McMuUen, 
84  Conn.  702,  81  Atl.  65;  Smith  v. 
Scott's  Ridge  School  Dist.,  20  Conn. 
312;  Blakeslee  v.  Holt,  42  Conn.  226; 
Pinches  v.  Swedish  Evangelical  Lu- 
theran Church,  55  Conn.  183,  10  Atl. 
264;  Jones  &  Hotchkiss  Co.  v.  Dav- 
enport, 74  Conn.  418,  50  Atl.  1028; 
Beha  v.  Ottenberg,  6  Mackey  (D.  C.) 
348;  Philip  Hiss  Co.  v.  Pitcairn,  107 
Fed.  425;  Pitcairn  v.  Philip  Hiss  Co., 
113  Fed.  492,  51  C.  C.  A.  323;  Fin- 
egan  v.  L'Engle,  8  Fla.  413;  Keeler 
V.  Herr,  157  111.  57,  41  N.  E.  750; 
Shepard  v.  Mills,  173  111.  223, 
affg.  50  N.  E.  709,  70  111.  App. 
72;  Palmer  v.  Meriden  Brit- 
tannia  Co.,  188  111.  508,  59  N. 
E.  247,  affg.  88  111.  App.  485; 
School  Directors  v.  Roberson,  65  111. 
App.  298;  Cook  v.  American  Luxfer 
Prism  Co.,  93  111.  App.  299;  Mer- 
chants' Bldg.  Imp.  Co.  V.  Chicago 
Exch.  Bldg.  Co.,  106  111.  App.  17, 
affd.  210  111.  26,  71  N.  E.  22,  102  Am. 
St.  145;  Manville  v.  McCoy,  3  Ind. 
148;  McLaughlin  v.  Child,  62  Ind. 
412;  Corwin  v.  Wallace,  17  Iowa  374; 
Fauble  v.  Davis,  48  Iowa  462;  ^tna 
Iron  &c.  Works  v.  Kossuth  County, 
79  Iowa  40,  44  N.  W.  215 ;  Hensen  v. 
Beebe,  111  Iowa  534,  82  N.  W.  942; 
Bergfors  v.  Caron,  190  Mass.  168,  Id 
N.  E.  655 ;  Gleason  v.  Smith,  9  Cush. 
(Mass.)  484,  57  Am.  Dec.  62;  Rose 
V.  O'Riley,   111  Mass.  57;   CuUen  v. 


Sears,  112  Mass.  299;  Leeds  v.  Little, 
42  Minn.  414,  44  N.  W.  309;  Madden 
v.  Oestrich,  46  Minn.  538,  49  N.  W. 
301;  Wisconsin  Red  Pressed  Brick 
Co.  v.  Hood,  67  Minn.  329,  69  N.  W. 
1091 ;  Nelson  Mfg.  Co.  v.  Mitchell,  38 
Mo.  App.  321 ;  Buschmann  v.  Bray,  68 
Mo.  App.  8;  Feeney  v.  Bardsley,  66 
N.  J.  L.  239,  49  Atl.  443 ;  Sinclair  v. 
Tallmadge,  35  Barb.  (N.  Y.)  602; 
Anderson  v.  Meislahn,  12  Daly  (N. 
Y.)  149;  Zimmermann  v.  Jourgensen, 
70  Hun  (N.  Y.)  222,  24  N.  Y.  S.  170; 
Johnson  v.  De  Peyster,  50  N.  Y.  666; 
Flaherty  v.  Miner,  123  N.  Y.  382,  25 
N.  E.  418;  Oberlies  v.  Bullinger,  132 
N.  Y.  598,  30  N.  E.  999,  revg. 
58  Hun  (N.  Y.)  601,  Zi  N.  Y. 
St.  443,  11  N.  Y.  S.  264;  Russell 
v.  Iredell  County,  123  N.  Car.  264, 
31  S.  E.  717;  Mehurin  v.  Stone, 
Z1  Ohio  St.  49;  Kane  v.  Stone  Co.,  39 
Ohio  St.  1 ;  Ashley  v.  Henahan,  56 
Ohio  St.  559,  47  N.  E.  573;  Gove  v. 
Island  City  Mercantile  &c.  Co.,  16 
Ore.  92,,  17  Pac.  740 ;  Ellis  v.  Lane,  85 
Pa.  St.  265;  Holmes  v.  Chartiers  Oil 
Co.,  138  Pa.  St.  546,  21  Am.  St.  919, 
27  Wkly.  Notes  Cas.  (Pa.)  156;  Coon 
v.  Citizens  Water  Co.,  152  Pa.  St.  644, 
25  Atl.  505;  Killian  v.  Herndon,  4 
Rich.  L.  (S.  Car.)  609;  Aldrich  v. 
Wilmarth,  3  S.  Dak.  523,  54  N.  W. 
811;  Bradford  v.  Whitcomb,  11  Tex. 
Civ.  App.  221,  32  S.  W.  571;  Wood- 
ruff v.  Hough,  91  U.  S.  596,  23  L.  ed. 
332;  Cranford  v.  District  of  Colum- 
bia, 20  Ct.  CI.  (U.  S.)  376;  Kelly  v. 
Bradford,  33  Vt.  35;  Washington 
Bridge  Co.  v.  Land  &c.  Imp.  Co.,  12 
Wash.  272,  40  Pac.  982. 

"Littell  V.  Webster  County,  152 
Iowa  206,  131  N.  W.  691,  modified  in 
132  N.  W.  426. 


5  3694  BUILDING    CONTRACTS.  862 

screens  consist  of  bronzed  steel  wire  worth  about  one-fifth  of  the 
value  of  bronze."  The  law  does  not  ordinarily  require  an  exact 
and  literal  performance,  and  the  contractor  may  recover  notwith- 
standing trivial  defects/^  but  before  a  contractor  can  recover  on 
a  building  contract,  the  building  must  be  so  nearly  completed  that 
the  owner  obtains  substantially  what  his  contract  calls  for  not- 
withstanding slight  omissions  and  defects  for  which  deductions 
should  be  made  from  the  contract-price."'  To  make  a  literal  per- 
formance of  a  building  contract  in  every  detail,  a  condition  prece- 
dent to  payment  would  work  injustice  to  contractors  substan- 
tially complying  with  their  agreements."*  So,  under  a  contract  to 
rebuild  a  mill  which  had  been  burned  down,  "to  be  as  good  as 
the  first  one,"  a  substantial  performance  was  held  sufficient."^ 

§  3694.  Substantial  performance — Recoupment  and  deduc- 
tions.— Although  a  substantial  performance  may  entitle  a 
plaintiff  to  recover,  he  is  not  necessarily  entitled  to  the  whole 
contract-price ;  the  defendant  may  recoup  for  defects  in  the  exe- 
cution of  the  work.'"    So,  where  a  contractor  has  substantially 

''Higgins  Mfg.  Co.  V.  Pearson,  146  133  S.  W.  1032;  Seebach  v.  Kauhn,  9 

Ala.  528,  40  So.  579.  Cal.  App.  485,  99  Pac.  723 ;   Cannon 

"Bowen  v.  Kimbell,  203  Mass.  364,  v.  Hunt,   116  Ga.  452,  42  S.  E.  734; 

89  N.  E.  542,  133  Am.  St.  302;  Smith  Small  v.  Lee,  4  Ga.  App.  395,  61  S. 
V.  Brady,  17  N.  Y.  173,  72  Am.  Dec.  E.  831 ;  Keeler  v.  Herr,  157  111.  57, 
442;  Nolan  v.  Whitney,  88  N.  Y.  41  N.  E.  750;  Bloomington  Hotel  Co. 
648.  See  also.  Hill  v.  Clark,  7  Cal.  v.  Garthwait,  227  111.  613,  81  N.  E. 
App.  609,  95  Pac.  382;  Ramstedt  v.  714,  modifying  130  111.  App.  418; 
Brooker,  113  App.  Div.  (N.  Y.)  45,  Palmer  v.  ^leriden  Britannia  Co.,  188 
98  N.  Y.  S.  1044.  111.   508,   59   N.   E.   247,   affg.   88   111. 

"Handy   v.    Bliss,    204    JNlass.    513,     App.   485;    Shepard   v.    Mills,   70   111. 

90  X.  E.  864,  134  Am.  St.  673n.  App.   12,  50   N.   E.  709;    Sarrazin  v. 
•^  Handy    v.    Bliss,    204    Mass.    513,     Adams,  110  La.  124,  34  So.  301;  Cul- 

90  N.  E.  864,  134  Am.  St.  673n;  Heck-  len  v.  Sears,  112  Mass.  299;  Gleason 

man  v.  Pinkney,  81  N.  Y.  211;  Gold-  v.    Smith,   9   Gush.    (Mass.)    484,   57 

smith  V.  Hand,  26  Ohio  St.  101.  Am.    Dec.   62 ;    Holser   v.    Skae,    169 

™  Ellis  V.  Lane,  85  Pa.  St.  265.  :\Iich.  484,  135  N.  W.  260,  19  Detroit 

"  Handy  v.  Bliss,  204  Mass.  513,  90  Leg.  News  161 ;  Schuler  v.  Eckert,  90 

N.  E.  864,  134  Am.  St.  673n;  Mono-  Jilich.  165,  51  N.  W.  198;  Boteler  v. 

cacy    Bridge    Co.    v.    American    Iron  Roy,  40  Mo.  App.  234;  Porter  Screen 

Bridge   Mfg.    Co.,   83   Pa.   517.     See  Mfg.  Co.  v.  United  Contractors  Corp., 

also.  Cutler  v.  Close,  5  C.  &  P.  337,  24  80  N.  J.  L.  115,  11  Atl.  473;  Feeney 

E.  C.  L.  ZZl ;  Grounsell  v.  Lamb,  1  M.  v.  Bardsley,  66  N.  J.  L.  239,  49  Atl. 

6  W.  352;  Farnsworth  v.  Garrard,  1  443;  Glacius  v.  Black,  50  N.  Y.  145, 
Campb.  38;  Walstrom  v.  Oliver-Watts  10  Am.  Rep.  449;  Van  Orden  v.  Mac- 
Const.  Co.,  161  Ala.  608,  SO  So.  46;  Rae,  121  App.  Div.  (N.  Y.)  143,  lOS 
R.  D.  Burnett  Cigar  Co.  v.  Art  Wall  N.  Y.  S.  600;  Van  Orden  v.  MacRae. 
Paper  Co.,  164  Ala.  547,  51  So.  263;  193  N.  Y.  635,  affg.  105  N.  Y.  S.  600; 
Mitchell    V.    Caplinger,   91   Ark.   278,  Blanchard  v.  Ely,  21  Wend.   (N.  Y.) 
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complied  with  the  contract,  except  as  to  slight  defects  which  can 
be  remedied  without  taking  down  or  constructing  a  substantial 
portion  of  the  building,  he  is  entitled  to  the  contract-price,  less 
the  reasonable  expense  of  remedying  the  defects."  And  even 
where  the  defects  in  a  building  can  be  remedied  only  by  taking 
down  and  reconstructing  a  substantial  portion  of  the  building,  it 
has  been  held  that  the  contractor  can  recover  the  amount  which 
the  building  is  worth  less  the  damage  caused  by  the  defect,  to  be 
deducted  from  the  contract-price/^  But  the  contractor  cannot  re- 
cover where,  without  the  consent  of  the  owner  to  his  detriment,  a 
substantial  variance  has  been  made  from  the  terms  of  the  contract 
in  the  matter  of  construction  of  the  building.'^  The  cost  of  com- 
pleting the  deficiencies  it  is  said  will  always  be  deducted  from  the 
contract-price,'*  and  the  fact  that  certificate  of  the  architect  states 
that  the  building  has  been  substantially  completed,  will  not  prevent 
deductions  for  slight  omissions  and  variations."  But  the  burden 
has  been  held  to  be  on  the  owner  to  allege  and  prove  the  amount 
of  his  damages  resulting  from  failure  of  strict  performance  by  the 
contractor,'"  and  the  measure  of  damages  in  such  a  case  is  usually 
the  cost  of  remedying  the  defects  or  omissions." 

342,  34  Am.  Dec.  2S0;  Nolan  v.  Whit-  N.   E.  418;   Rush  v.  Wagner,  34  N. 

ney,  88  N.  Y.  648;  Flaherty  v.  Miner,  Y.   St.  798,   12  N.   Y.  S.  2.     But  in 

123  N.  Y.  382,  25  N.  E.  418;  Smith  v.  Pinches  v.  Swedish  Evangelical  Lu- 

Cowan,  157  N.  Y.  714,  53  N.  E.  1132,  theran  Church,  55  Conn.  183,  10  Atl. 

affg.  3  App.  Div.  (N.  Y.)  230;  Howie  264,  where  the  defect  was  in  the  ceil- 

V.  Rea,  70  N.  Car.  559 ;  Kane  v.  Stone  ings,  windows,  and  seats  of  a  church, 

Co.,  39  Ohio  St.  1 ;  Holmes  v.  Char-  and  the  proper  reconstruction  would 

tiers  Oil  Co.,  138  Pa.  St.  546,  21  Am.  be  costly,  the  defendant  was  allowed 

St.  919,  27  Wkly.   Notes   Cas.    (Pa.)  to  deduct  only  the  difference  in  the 

156;  Aldrich  v.  Wilmarth,  3  S.  Dak.  value  of  the  building  as  constructed 

523,  54  N.  W.  811;  Stude  v.  Koehler  and  as  planned. 

(Tex.    Civ.    App.),    138    S.   W.    193;  "Mahoney  v.   Oxford  Realty  Co., 

Florida    R.    Co.   v.    Smith,   21   Wall.  133  App.  Div.  (N.  Y.)  656,  118  N.  Y. 

(U.    S.)    255,    22    L.    ed.    513;    Van  S.  216. 

Buren   v.  Digges,   11   How.    (U.   S.)  "Madden    v.    Oestrich,    46    Minn. 

461,   13  L.   ed.  771;   Foulger  v.   Mc-  538,   49   N.    W.   301.     See,   however, 

Grath,    34   Utah    86,    95    Pac.    1004 ;  Spence  v.  Ham,  163  N.  Y.  220,  57  N. 

Foeller  v.  Heintz,  137  Wis.  169,  118  E.  412,  51  L.  R.  A.  238,  afifg.  27  App. 

N.  W.  543,  24  L.  R.  A.  (N.  S.)  327n.  Div.    (N.  Y.)   379,  50  N.  Y.   S.  960; 

"Edmunds    v.    Welling,    57    Ore.  Ryan  v.  Curlew  Irrigation  &  Reser- 

103,  110  Pac.  533.  voir  Co.,  36  Utah  382,  104  Pac.  218. 

"  Edmunds  v.  Welling,  57  Ore.  103,  "  Palmer  v.  Meriden  Britannia  Co., 

110  Pac.  533.  188  111.  508,  59  N.  E.  247,  affg.  88  111. 

'"Simpson     Construction     Co.     v.  App.   485;    Shepard   v.   Mills,   70  111. 

Stenberg,   124  111.  App.  322.  App.  72,  173  111.  223,  50  N.  E.  709; 

"Boteler    v.    Roy,    40    Mo.    234;  Kiel  v.  Kline,  15  Ky.  L.  158;  Handy 

Flaherty  v.  Miner,  123  N.  Y.  382,  25  v.  Bliss,  204  Mass.  513,  90  N.  E.  864, 
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§  3695.  Substantial  performance — Question  of  fact — Gen- 
eral rule  and  tests. — Whether  a  building  or  construction  con- 
tract has  been  substantially  performed  is  usually  a  question  of 
fact.'*  And  the  burden  is  usually  on  the  contractor  to  establish 
such  fact.'^  The  only  general  rule  which  can  be  laid  down  is  said 
to  be  that  if  a  building  is  erected,  but  not  exactly  according  to  the 
contract  and  specification,  yet  the  work  is  executed  in  good  faith, 
or  if  an  exact  compliance  is  waived,  the  plaintiff  may  recover 
what  the  work  is  really  worth  to  the  defendant,  not  exceeding  the 
contract-price.*"  This  has  also  been  upheld  in  New  Hampshire.*^ 
A  more  rigid  rule  has  been  applied  in  New  York,  the  object  of 
which  is  to  secure  the  strict  performance  of  contracts  which  ex- 
pressly specify  what  is  to  be  done.*^  The  rule  is  sometimes  stated 
to  be  that,  if  the  contractor  has  acted  in  good  faith,  and  the  defi- 
ciencies are  nonessential  and  are  such  as  can  be  remedied  by 
allowing  the  owner  a  deduction  from  the  contract-price  to  cover 
the  necessary  expense,  the  contractor  may  recover  the  contract- 


134  Am.  St.  673  note;  Haysler  v. 
Owen,  61  Mo.  270 ;  Danf orth  v.  Free- 
man, 69  N.  H.  466,  43  Atl.  621.  But 
see  Pinches  v.  Swedish  Evangelical 
Lutheran  Church,  SS  Conn.  183,  10 
Atl.  264,  where  it  is  held  that  if  th* 
cost  of  remedying  the  defects  or 
omissions  will  be  very  great  in  com- 
parison with  the  benefits  derived 
therefrom  by  the  owner,  the  court 
may  allow  as  damages  the  difference 
in  the  value  of  the  work  as  done 
and  as  it  would  have  been  if  done  in 
accordance  with  the  contract. 

™  Golden  Gate  Lumber  Co.  v.  Sahr- 
bacher,  105  Cal.  114,  38  Pac.  635;  Pit- 
cairn  v.  Philip  Hiss  Co.,  113  Fed. 
492,  51  C.  C.  A.  323 ;  Fauble  v.  Davis, 
48  Iowa  462;  Rose  v.  O'Riley,  111 
Mass.  57;  Franklin  v.  Schultz,  23 
Mont.  165,  57  Pac.  1037;  Anderson 
v.  Meislahn,  12  Daly  (N.  Y.)  149; 
Broughton  v.  Smith,  51  N.  Y.  St.  316, 
22  N.  Y.  S.  148,  revd.  142  N.  Y.  674, 
37  N.  E.  470 ;  Glacius  v.  Black,  50  N. 
Y.  145,  10  Am.  Rep.  449;  Nolan  v. 
Whitney,  88  N.  Y.  648;  Oberlies  v. 
BulHnger,  31  N.  E.  629,  132  N.  Y. 
598,  30  N.  E.  999,  revg.  58  Hun  (N. 
Y.)  601,  33  N.  Y.  St.  443,  11  N.  Y. 
S.  264;  Byron  v.  Bell,  16  Daly  (N. 
Y.)   198,  32  N.  Y.  St.  323,  10  N.  Y. 


S.  693 ;  Russell  v.  Iredell  County,  123 
N.  Car.  264,  31  S.  E.  717;  Denahan 
V.  Holmesburg  Granite  Co.,  45  Pa. 
Sup.  Ct.  399;  Swain  v.  Seamens,  9 
Wall.  (U.  S.)  254,  19  L.  ed.  554.  It 
is  incumbent  on  one  who  invokes  the 
doctrine  of  substantial  performance 
to  present  a  case  not  involving  wilful 
omissions  or  departures  from  the 
terms  of  the  contract,  and  if  he  fails 
to  do  so  the  question  of  substantial 
performance  becomes  a  question  for 
the  jury.  Morgan  v.  Gamble,  230 
Pa.  165,  79  Atl.  410. 

"  Handy  v.  Bliss,  204  Mass.  513,  90 
N.  E.  864,  134  Am.  St.  673n ;  Wool- 
reich  v.  Fettretch,  51  Hun  (N.  Y.) 
640,  4  N.  Y.  S.  326;  Mehurin  v.  Stone, 
37  Ohio  St.  49. 

™Hayward  v.  Leonard,  7  Pick. 
(Mass.)  187;  Smith  v.  Lowell  Meet- 
ing House,  8  Pick.  (Mass.)  178; 
Phelps  V.  Sheldon,  13  Pick.  (Mass.) 
50,  23  Am.  Dec.  659 ;  Cullen  v.  Sears, 
112  Mass.  299;  Powell  v.  Howard,  109 
Mass.  192 ;  Handy  v.  Bliss,  204  Mass. 
513,  90  N.  E.  864,  134  Am.  St.  673n. 

""■  Britton  V.  Turner,  6  N.  H.  481,  26 
Am.  Dec.  713. 

»=  Smith  V.  Brady,  17  N.  Y.  173; 
Smith  V.  Coe,  2  Hilt.  (N.  Y.)  365. 
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price  less  such  reductions.^''  This  would  be  the  proper  rule  where 
the  owner  has  the  right  to  complete  the  work  himself  if  not  fin- 
ished at  a  specified  time/*  In  suing  for  a  substantial  perform- 
ance, there  is  a  diversity  of  opinion  as  to  the  form  which  the 
action  should  assume,  but  the  weight  of  authority  seems  to  be  that 
the  action  should  ordinarily  be  based  on  the  contract,  and  not  on 
the  quantum  meruit.*" 

§  3696.    Substantial    performance  —  Illustrative     cases. — 

Failure  of  the  contractor  to  put  three  coats  of  plaster  on  the  walls 
of  closets  of  the  building,  as  called  for  by  the  contract,  is  not,  as 
a  matter  of  law,  a  nonperformance  of  the  contract,  sufficiefit  to 
defeat  recovery  thereon  under  the  rule  of  substantial  perform- 
ance.*"   A  contract  to  construct  a  gravel  roof  and  guarantee  the 


"Leeds  v.  Little,  42  Minn.  414,  44 
N.  W.  309;  Elliott  v.  Caldwell,  43 
Minn.  357,  45  N.  W.  845;  Valk  v. 
McKeize,  16  N.  Y.  S.  741 ;  Crouch  v. 
Gutman,  134  N.  Y.  45,  31  N.  E.  271, 
30  Am.  St.  608n;  Aldrich  v.  Wilmarth, 
3"  S.  Dak.  523,  54  N.  W:  811.  See 
also,  Graves  v.  Fuess  (Tex.),  142  S. 
W.  869,  39  L.  R.  A.  (N.  S.)  591,  and 
note  on  the  general  subject. 

'•Wells  V.  Board  of  Education,  78 
Mich.  260,  44  N.  W.  267. 

'"Note  to  Handy  v.  Bliss,  (204 
Mass.  513,  90  N.  E.  864)  134  Am.  St. 
673,  693.  But  see  post,  §§  3698 
et  seq.,  on  Part  Performance 
and  Recovery  on  Quantum  Meruit, 
for  fuller  consideration  and  cases 
in  which  the  action  should  be 
on  the  quantum  meruit.  Where 
the  subcontractor  has  substantially 
performed  his  work,  and  it  is  inter- 
rupted by  disputes  between  the  con- 
tractor and  the  owner,  the  subcon- 
tractor can  recover  on  the  quantum 
meruit,  and  equities  existing  between 
the  contractor  and  subcontractor  can- 
not be  set  up  as  a  defense  by  the 
owner.  First  National  Bank  v. 
Mitchell,  46  Misc.  (N.  Y.)  30,  93  N. 
Y.  S.  231. 

*Ramstedt  v.  Brooker,  113  App. 
Div.   (N.  Y.)   45,  98  N.  Y.  S.  1044. 

In  the  following  cases  it  was  held 
that  there  was  substantial  perform- 
ance :  Marquis  v.  Lauretson,  Id  Iowa 
23,  40  N.  W.  Ti  (where  the  contract 
was  for  plans  for  a  building  to  cost 
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$10,000,  and  the  plans  as  offered 
called  for  a  cost  of  $16,000,  but  could 
be  made  to  apply  to  a  building  cost- 
ing $10,000)  ;  Hubert  v.  Aitken,  5  N. 
Y.  S.  839  (where  the  architect  had 
exercised  reasonable  care  in  the  su- 
pervision of  a  building,  and  the  only 
deficiencies  were  some  careless 
plumbing  and  the  use  in  some  places 
of  inferior  material)  ;  Smith  v. 
Dickey,  74  Tex.  61,  11  S.  W.  1049 
(where  the  contract  called  for  plans 
for  a  building  to  cost  "about  $100,- 
000,"  and  the  plans  as  offered  were 
on  the  basis  of  a  cost  of  $102,000,  ex- 
clusive of  5  per  cent,  of  superintend- 
ence fees).  See  also,  Caldwell  v. 
Schmulbach,  175  Fed.  429;  OberHes 
V.  Bullinger,  132  N.  Y.  598.  30  N.  E. 
999,  4  Silvernail  (N.  Y.)  250,  revg.  58 
Hun  (N.  Y.)  601,  33  N.  Y.  St.  443,  11 
N.  Y.  S.  264  (where  the  roof  of  the 
rear  of  the  house  was  built  five  inches 
too  low,  and  the  appearance  was  in 
no  way  injured). 

In  Lake  v.  McElfatrick,  19  N.  Y. 
S.  494,  it  was  held  that  the  failure  of 
an  architect  to  see  that  a  stone  skew-i 
back  was  not  put  into  a  theater-wall 
as  required  was  not  a  breach  going 
to  the  essence  of  the  contract,  though 
the  wall  subsequently  fell,  unless  it 
was  shown  that  the  lack  of  the  skew- 
back  contributed  to  the  fall.  See  also. 
Handy  v.  Bliss,  204  Mass.  513,  90  N. 
E.  864,  134  Am.  St.  673n. 

In  the  following  cases  it  was  held 
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same  against  leakage  is  not  necessarily  substantially  performed 
by  the  construction  of  a  roof  to  which  exception  is  not  taken, 
since  the  guarantee  looks  to  the  future  as  well  as  the  present."  In 
a  leading  case,  the  contract  was  to  erect  a  house  on  the  defendant's 
land  by  a  certain  day,  for  a  fixed  price,  the  work  to  be  performed 
in  a  worknjanlike  manner.  The  plaintiff  substantially  complied, 
but  the  work  and  materials  varied  from  the  contract.  The  de- 
fendant had  been  present,  and  had  an  opportunity  of  superin- 
tending the  building.  He  expressed  himself  as  satisfied  with  part 
of  the  work,  but  objected  at  divers  times  and  ordered  variations. 
After  the  house  was  ready  to  be  turned  over  to  the  owner,  he 
refused  to  accept  it,  but  the  court  held  that  a  quantum  meruit 
could  be  brought  for  the  builders'  work,  and  a  quantum  valebat 
for  the  materials.     Chief  Justice  Parker  stated  that  he  thought 


that  there  was  not  substantial  per- 
formance :  Weeks  v.  O'Brien,  12  N. 
Y.  S.  720  (where  the  requirement 
that  the  cellar  should  be  water-tight 
was  not  fulfilled,  and  the  locality 
made  it  subject  to  the  flow  of  water)  ; 
Can  Clief  v.  Van  Vecheten,  130  N. 
Y.  571,  29  N.  E.  1017  (where  the  pay- 
ment was  due  on  the  completion  of 
the  plastering,  and  the  contractor 
stopped  work  before  the  hall,  parlor, 
and  stairs  had  received  the  last  coat 
of  plaster).  It  was  left  to  the  jury 
to  decide  whether  the  performance 
was  substantial  in  Rush  v.  Wagner, 
12  N.  Y.  S.  2  (where  the  violation 
of  a  requirement  to  lay  a  floor  "free 
from  knots"  was  in  question). 

"  Nichols  V.  Roberts.  144  Iowa  212, 
122  N.  W.  842.  See  Britton  v.  Tur- 
ner, 6  N.  H.  481,  26  Am.  Dec.  713,  a 
leading  case  in  which  the  earlier 
American  and  English  authorities 
are  reviewed.  See  also,  Hayward  v. 
Leonard,  7  Pick.  (Mass.)  181,  19  Am. 
Dec.  268n.  In  Hill  v.  Milburn,  17 
Maine  316,  it  was  held  that  a  sub- 
stantial compliance  is  not  sufficient 
where  a  party  contracts  to  build  a 
house  in  a  substantia!  manner,  and 
that  the  contract  must  be  strictly 
complied  with.  Principle  of  substan- 
tial performance  applied  in  the  fol- 
lowing cases :  Lombard  v.  Overland 
Ditch  &  Reservoir  Co.,  41  Colo.  253, 
92  Pac.  695  (construction  of  ditch  un- 
der  plans   and    specifications) ;   Ross 


Min.  &  JiliU  Co.  v.  Sethman,  SO  Colo. 
33,  114  Pac.  287  (performed  except 
in  minor  details)  ;  Tice  v.  Moore,  82 
Conn.  244,  73  Atl.  133  (contract  to 
construct  building  for  $3,945 — re- 
quired to  complete  building  $2,200)  ; 
Concord  Apartment  House  Co.  v. 
O'Brien,  228  111.  360,  81  N.  E.  1038 
(performance  in  good  faith,  but  not 
literal  compliance)  ;  Old  Settlers'  Inv. 
Co.  V.  Marshall  Vinegar,  Pickle  & 
Soap  Co.,  137  Iowa  558,  113  N.  W. 
326  (substantial  performance  a  ques- 
tion for  jury)  ;  Dyer  v.  Lintz,  76  N. 
J.  L,  204,  68  Atl.  908  (contract  for 
construction  of  sidewalk)  ;  Villhauer 
v.  Gross,  138  App.  Div.  (N.  Y.)  10, 
122  N.  Y.  S.  520  (foundation  of  build- 
ing) ;  Handy  v.  Bliss,  204  Mass.  513,' 
90  N.  E.  864,  134  Am.  St.  673n  (hold- 
ing that  there  must  be  an  intention 
to  perform  and  attempt  to  perform 
the  contract,  before  there  can  be  re- 
covery on  the  quantum  meruit  on  a 
building  contract)  ;  Graves  v.  Allert 
(Tex.  Civ.  App.),  128  S.  W.  940 
(honest  endeavor  to  comply  with  the 
contract  required)  ;  A.  D.  McAdam, 
V.  Russell,  61  Wash.  176,  112  Pac. 
345  (failure  to  put  saddle  boards  on 
ridge  of  roof,  which  would  cost 
about  $1)  ;  Foeller  v.  Heintz,  137 
Wis.  169,  118  N.  W.  543,  24  L.  R.  A. 
(N.  S.)  327n  (good  faith  with  in- 
tention to  strictly  perform  is  re- 
quired). 
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that  one  of  two  things  must  be  proved  in  order  to  uphold  the 
plaintiff's  right  of  recovery:  either  that  there  vi^as  an  honest  in- 
tention to  go  by  the  contract,  and  a  substantial  execution  of  it 
with  only  some  comparatively  slight  deviations,  or  that  there 
was  an  assent  or  acceptance,  expressed  or  implied,  by  the  party 
with  whom  the  plaintiff  contracted.^^  It  has  been  held  that  a  con- 
tractor cannot  recover  for  substantial  performance,  where  the 
omissions,  defects  or  deviations  amount  in  value  to  fifteen  per 
cent,  of  the  work  required.^"  Substantial  performance  of  a  build- 
ing contract  is  not  inconsistent,  however,  with  incompleteness  in 
matters  of  detail  in  the  aggregate  requiring  a  considerable  sum  for 
completion.*"  Under  a  contract  to  furnish  floors  for  the  owner's 
building,  warranting  the  floors  to  be  serviceable,  firm  and  hard, 
there  was  not  a  substantial  performance  entitling  the  contractor 
to  recover  the  contract-price,  where  it  is  shown  that  the  floors 
when  finished  became  soft  and  discolored  and  retained  the  marks 
of  shoe  prints,  and  that  they  were  practically  worthless."^  Failure 
of  the  owner  to  test  a  well  within  thirty  days,  as  per  agreement, 
was  held  in  a  New  York  case  to  amount  to  an  admission  that  the 
contractor  had  substantially  performed  the  contract.'^ 

§  3697.  Deviations  and  departures  from  sample  or  orig- 
inal contract. — As  has  been  previously  stated,  the  law  implies 
a  substantial  rather  than  literal  or  exact  performance  of  such  con- 
tracts;*^ and  where  there  are  deviations  of  an  immaterial  char- 
acter, which  are  technical  or  inadvertent,  the  builder  will  not 
thereby  be  deprived  of  his  right  to  recover."*     A  building  con- 

'^  Thornton  v.   Place,    1    Moody  &  •"Foeller  v.   Heintz,   137  Wis.   169, 

R.  218;  Taft  v.  Montague,  14  Mass.  118  N.  W.  543,  24  L.  R.  A.   (N.  S.) 

282;  Smith  v.  First  Cong.  Church,  8  327n. 

Pick.  (Mass.)  178;  Snow  v.  Ware,  13  "' Asbestolith   Mfg.   Co.   v.   Kerley, 

Mete.  (Mass.)  42;  Olmstead  v.  Beale,  129  N.  Y.  S.  512. 

19    Pick.    (Mass.)    528;    Jennings   v.  "^Hagadorn   v.    McNair,    109   App. 

Camp,  13  Johns.  (N.  Y.I  94.    But  see  Div.  (N.  Y.)  7S9,  96  N.  Y.  S.  417. 

Ellis  V.  Hamlen,  3  Taunt.  52;  Helm  ""Hayward    v.    Leonard,    7    Pick. 

V.  Wilson,  4  Mo.  41;  White  v.  Oliver,  (Mass.)  181,  19  Am.  Dec.  268;  CuUen 

36  Maine  92;   O'Dea  v.  Winona,  41  v.  Sears,  112  Mass.  299. 

Minn.  424,  43  N.  W.  97.  "*  Handy   v.    Bliss,   204   Mass.    513, 

""Fuchs  V.  Saladino,  133  App.  Div.  90  N.  E.  864,  134  Am.  St.  bTi  note; 

(N.  Y.)  710,  118  N.  Y.  S.  172.     See  Glacius   v.   Black,   SO   N.   Y.    145,   10 

also,  Bush  V.  Jones,  144  Fed.  942,  75  Am.  Rep.  449;  Johnson  v.  De  Peyster, 

C.    C.   A.   582,   6   L.   R.   A.    (N.    S.)  SO  N.  Y.  666.     One  who  contracts  to 

774.  erect  a  fence  similar  to  another  can 
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tractor  cannot  recover  on  the  contract,  however,  where  there  have 
been  important  and  intentional  deviations  which  could  not  be 
justified  except  by  a  new  contract  which  is  not  established. °^  So, 
in  a  contract  to  construct  a  house  in  accordance  with  another 
house,  a  radical  departure  in  the  construction  from  the  sample- 
house  has  been  held  not  excused  because  it  was  unintentional."" 
And  under  a  contract  for  the  construction  of  a  building,  calling 
for  the  use  of  French  sheet  glass  in  front  windows  and  the  best 
clear  American  cylinder  glass  in  the  other  windows,  the  con- 
tractor cannot  substitute  translucent  glass.*'  But  where  the  con- 
tractor has,  in  good  faith,  effected  a  substantial  performance  of 
the  contract,  it  is  held  that  the  owner  is  liable  for  the  contract- 
price,  subject  to  deductions  for  completing  the  work,  although  the 
building  as  completed  may  be  of  greater  value  than  the  one  called 
for  by  the  contract."'  Very  often  the  original  contract  provides 
that,  upon  certain  conditions,  deviations  and  alterations  may  be 
made;  or,  on  the  contrary,  that  if  deviations  or  alterations  are 
made,  the  charges  of  the  contractor  may  be  reduced  to  specified 
amounts.""  Sometimes  it  happens  that  the  original  contract  has 
been  deviated  from  in  so  many  matters  that  it  can  hardly  be  re- 
garded as  controlling  the  parties  at  all,  and  in  such  cases  the 
original  contract  is  often  treated  as  abandoned,  and  a  new  con- 
tract is  implied  to  pay  the  fair  or  reasonable  value  of  the  work 
or  materials.^    So  it  is  held  that  the  doctrine  of  substantial  per- 

recover  in  case  he  substantially  per-  where  marble  quarries  exist,  and  is  a 

forms     the     contract.     Greenberg    v.  common  material,  the  contractor  can- 

Lumb,   129  N.  Y.   S.  182.  not  recover  therefor,  unless  it  appears 

"  Conrady   v.   Loewer's   Gambrinus  that  the  cost  is  in  excess  of  the  best 

Brewery  Co.,  107  N.  Y.   S.  94.  quahty  of  stone  specified  in  the  con- 

°°  Nance  v.  Patterson  Bldg.  Co.,  140  tract.     McFerran  v.  United  States,  39 

Ky.  564,  131  S.  W. -484,  140  Am.  St.  Ct.  CI.  (U.  S.)  441. 

398.     The  contractor  cannot  recover  "'Foeller  v.  Heintz,   137  Wis.   169, 

on  the  building  contract  in  the  per-  118  N.  W.  543,  24  L.  R.  A.   (N.  S.) 

formance  of  which  there  have  been  327n. 

deviations  or  omissions  of  a  material  "^  Turner  v.  Diaper,  2  M.  &  G.  241, 

nature,  in  the  absence  of  a  sufficient  2  Scott  N.  R.  447. 

excuse  or  waiver,    Fuchs  v.  Saladino,  ^Pepper    v.    Burland,    Peake    139; 

133  App.  Div.  (N.  Y.)  710,  118  N.  Y.  Elhs  v.  Hamlen.  3  Taunt.  52;  Robson 

S.   172.  V.  Godfrey,  Holt  N.  P.  C.  236;  Aus- 

"' Fuchs  V.  Saladino,  133  App.  Div.  tin   v.    Keating,   3   Wkly.    Rep.   288; 

(N.  Y.)  710,  118  N.  Y.  S.  172.  "Mar-  Boody  v.  Rutland  &  B.  R.  Co.,  24  Vt. 

ble"  is  not  known  as  "stone"  in  the  660,  3  Blatchf.  (U.  S.)  25,  Fed.  Cas. 

building  trade,  and  if  marble  is  sub-  No.  1635. 
stituted    for    stone   in    a   community 
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formance  of  a  building  contract  does  not  apply  v/here  the  vari- 
ance from  the  terms  of  the  contract  is  so  substantial  that  an 
allowance  out  of  the  contract-price  for  damages  would  not  give 
the  owner  substantially  what  the  contract  calls  for.^  And  under 
a  contract  to  build  a  house  in  accordance  with  a  sample,  it 
has  been  held  that  the  owner  is  not  bound  to  accept  a  house  not 
in  accordance  with  the  sample,  although  it  may  be  equivalent 
in  value  or  utility.^  But  the  provisions  of  the  special  contract 
should  usually  govern,  as  far  as  it  applies/  A  California  decision 
lays  do\\n  the  rule  that  "where  there  has  been  a  special  contract  to 
erect  a  building  at  a  fixed  price  and  according  to  an  agreed  plan, 
and  the  contract  is  afterward  deviated  from  by  consent,  the  plain- 
tiff cannot  recover  upon  the  express  contract."^  The  authorities, 
however,  do  not  hold  to  this  rule;  for  instance,  in  a  Maryland 
case,^  where  an  additional  parol  agreement  was  made  after  a 
written  contract,  it  was  held  not  to  vary  the  other  stipulations  of 
the  contract.  So,  in  Ohio,'  where  the  special  contract  had  been 
verbally  changed  .by  consent  in  many  respects  as  to  size,  form, 
and  materials  during  the  progress  of  the  work,  the  original  con- 
tract was  upheld.  In  Indiana,  the  original  contract  will  be  bind- 
ing as  far  as  it  can  be  followed.^  So,  again,  in  Vermont,  "where 
the  parties  under  a  special  contract  deviate  from  the  original 
plan  agreed  upon,  and  the  terms  of  the  original  contract  do  not 
appear  to  be  applicable  to  the  new  work,  it  being  beyond  what 
was  originally  contemplated  by  the  parties,  it  is  undoubtedly  to 
be  regarded  and  treated  as  work  wholly  extra,  out  of  the  scope  of 
the  contract,  and  may  be  recovered  for  as  such ;  but  it  is  other- 
wise if  the  original  terms  are  applicable,  and  there  is  evidence 
from  which  it  may  be  inferred  that  it  was  the  intention  of  the 

^Hoglund  V.   Sortedahl,  101  Minn,  for  failure  to  carry  out  the  letter  of 

359,  112  N.  W.  408.  the  agreement,  unless  he  notified  the 

"  Nance  v.  Patterson  Bldg.  Co.,  140  other  party  of  his  intention  thence- 

Ky.  564,  131  S.  W.  484,  140  Am.  St.  forth  to  stand  on  the  original  agree- 

398.  ment.    Hasbrouck  v.  Bondurant,  127 

'Cases  cited  in  preceding  note.  Ga.  220,  56  S.  E.  241. 

°De  Boom  v.  Priestly,   1   Cal.  206.  "Andre  v.  Bodman,  13  Md.  241,  71 

See  Ford  v.  Smith,  25  Ga.  675.  Where  Am.  Dec.  628. 

there  has  been  a  departure  from  the  '  Goldsmith  v.   Hand,  26  Ohio   St. 

terms    of    a   building    contract,    and  101. 

money  has  been  paid  on  the  basis  of  "  McKinney  v.  Springer,  3  Ind.  59, 

such  departure,  one  of  the  contracting  54  Am.  Dec.  470. 
parties  cannot  recover  from  the  other 
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parties  that  the  new  work  shduld  be  subject  to  those  terms  as  to 
times  and  mode  of  pa3'ment."*  But  if  a  party  to  a  special  con- 
tract for  building  a  house  consents  to  a  subsequent  alteration,  he 
cannot  afterward  complain  that  it  was  not  completed  as  originally 
agreed  upon.^°  So,  where  deviations  from  the  original  contract 
and  plans  are  made  by  mutual  consent,  and  the  building  is  de- 
stroyed by  its  consequent  defectiveness,  it  has  been  held  that  the 
contractor  will  not  be  Hable.^^  Deviations  from  the  contract  as 
to  time  of  performance,  extras,  and  alterations  will  be  treated  of 
elsewhere.^^ 

§  3698.  Part  performance  and  recovery  on  the  quantum 
meruit. — If  one  employs  another  to  do  work  for  him,  with- 
out express  agreement  as  to  compensation,  the  law  implies  a  prom- 
ise from  the  employer  to  the  workman  that  he  will  pay  him  for  his 
services  as  much  as  he  may  deserve.  In  such  case  the  plaintiff 
may  aver  in  his  declaration  that  the  defendant  promised  to 
pay  him  as  much  as  he  reasonably  deserved,  and  then  aver  that 
the  work  performed  was  worth  a  certain  sum  of  money,  which 
the  defendant  has  failed  to  pay.^^  The  question  of  recovery  after 
part  performance  depends,  it  is  said,  upon  whether  the  consent  of 
the  defendant  to  an  abandonment  has  been  expressed  or  can  be 
implied  from  an  acceptance  of  the  work.^*  So,  "when  there  is  an 
express  contract  for  a  stipulated  amount,  and  mode  of  compensa- 
tion for  services,  the  plaintiff  can  not  abandon  the  contract  and  re- 
sort to  an  action  for  a  quantum  meruit  on  an  implied  assumpsit  ;"^° 

°  Boody  V.  Rutland  &  B.  R.  Co.,  24  "2    Blackstone    Com.    162,    163;    1 

Vt.  660,  3  Blatchf.    (U.  S.)  25,  Fed.  Viner  Abr.   346;  2   Phillips   Ev.   82; 

Gas.   No.   163S.     But   "where  a  con-  Bouvier's  Law  Dictionary,  "Quantum 

tract  has  been  repudiated  by  both  par-  Meruit." 

ties,  it  ceases  to  be  the  criterion  for  "  Cutter  v.  Powell,  2  Smith's  Lead- 
measuring   the    rights    and    liabilities  ing   Cases,   Hare   &   Wallace's   notes 
of  the  parties  to  it."  Ford  v.  Smith,  44. 
25  Ga.  675.  "Appleby  v.  Myers,  L.  R.  2  C.  P. 

"Palmer     v.     Stockwell,     9     Gray  651;    Robson   v.    Godfrey,   Holt    (N. 

(Mass.)  237.  P.)   236;  Owen  v.  Bowen,  4  Carr.  & 

"West  Haven  Water   Co.  v.   Red-  P.  93;  Brumby  v.  Smith,  3  Ala.  123; 

field,  58  Conn.  39,  18  Atl.  978;  Clark  Kirkland  v.  Gates,  25  Ala.  465;  Ma- 

V.  Pope,  70  111.  128.  lonev  v.  Rust,  42  Conn.  236 ;  Keeler 

''  See  ch.  101,  "Modification  and  AI-  v.  Clifford.  62  111.  App.  64.  affd.  165 

teration,"  and  ch.   IDS,  "Liability  for  111.   544,   46   N.   E.   248;    Schwartz  v. 

Extras,"   and   section   in  this   chapter  Saunders,  46  111.  18;  Dibol  v.  ISIinott, 

entitled  "Time  of  Performance."  9  Iowa  403;   McKinney  v.   Springer, 
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■"he  must  show  a  new  contract,  arising  from,  it  may  be,  but  entire- 
ly independent  of,  the  original."  A  quantum  valebat  applies  in  the 
same  way  to  the  implied  promise  to  pay  for  goods,  merchandise, 
or  materials  what  they  are  reasonably  worth."  And  if  a  build- 
ing contractor  abandons  the  work  before  it  was  substantially 
completed,  it  has  been  held  that  he  cannot  maintain  an  action  on 
the  contract,  but  may  under  some  circumstances  recover  on  the 
quantum  meruit."  So,  where  upon  abandonment  of  the  work, 
the  contractor  leaves  materials  on  the  premises,  which  the  owner; 
uses  in  completing  the  building,  he  is  hable  to  the  contractor  on 
the  quantum  valebat.^^  And  if  the  owner  of  the  land  refuses  to 
accept  the  building,  and  requests  the  contractor  to  remove  it,  but 
he  refuses  to  do  so,  the  contractor  cannot  recover  on  the  quantum 
meruit  for  the  work  done  and  materials  furnished."  It  has  been 
held  that  wherever  one  of  the  parties  to  a  special  contract  not 
tinder  seal  has  in  an  unqualified  manner  refused  to  perform  his 
side  of  the  contract,  or  has  disabled  himself  from  performing  it 
by  his  own  act,  the  other  party  has  thereupon  a  right  to  elect  to 


3  Ind.  59,  54  Am.  Dec.  470;  Adams 
■V.  Nichols,  19  Pick.  (Mass.)  275,  31 
Am.  Dec.  137;  Handy  v.  Bliss,  204 
Mass.  513,  90  N.  E.  864,  134  Am.  St. 
■67311;  Fildew  v.  Besley,  42  Mich.  100, 
36  Am.  Rep.  433 ;  Elliott  v.  Caldwell, 
43  Minn.  357;  Greutzner  v.  Aude 
Furniture  Co.,  28  Mo.  App.  263; 
Wadleigh  v.  Sutton,  6  N.  H.  15,  23 
Am.  Dec.  703;  D'Ugo  v.  Cirenza,  131 
App.  Div.  (N.  y.)  145,  115  N.  Y.  S. 
151 ;  Linningdale  v.  Livingston,  10 
Johns.  (N.  Y.)  36;  Clarke  v.  Smith, 
14  Johns.  (N.  Y.)  326;  McMillan  v. 
Vanderlip,  12  Johns.  (N.  Y.)  165,  7 
Am.  Dec.  299;  Smith  v.  Brady,  17  N. 
Y.  173,  72  Am.  Dec.  442;  Tompkins 
V.  Dudley,  25  N.  Y.  272,  82  Am.  Dec. 
^49;  Lawing  v.  Rintles,  97  N.  Car. 
.350 ;  Lumber  Co.  v.  Purdum,  41  Ohio 
St.  373;  Algeo  v.  Algeo,  10  Serg.  & 
R.  (Pa.)  236;  Dermott  v.  Jones,  23 
How.  (U.  S.)  220,  16  L.  ed.  442,  2 
Wall.  (U.  S.)  1,  17  L.  ed.  762;  Bank 
of  Columbia  v.  Patterson,  7  Cranch. 
(U.  S.)  299,  3  L.  ed.  351;  Cohn  v. 
Pluraer,  88  Wis.  622,  60  N.  W.  1000. 
Under  California  Civ.  Code,  §§  1511, 
1512,  a  contractor  who  undertakes  to 
construct  a  building  for  a  specified 
sum  to  be  paid  for  on  completion  of 


the  work,  cannot  recover  from  the 
owner  for  the  work  done,  where 
without  the  owner's  fault  the  con- 
tractor fails  or  refuses  to  complete 
the  work.  Carlson  v.  Sheehan,  157 
Cal.  692,  109  Pac.  29;  .S:tna  Indem- 
nity Co.  V.  Geo.  A.  Fuller  Co.,  Ill 
Md.  321,  73  Atl.  738,  74  Atl.  369. 

"  See  distinction  between  a  quan- 
tum meruit  and  quantum  valebat  in 
Coates  V.  Sangston,  5  Md.  121.  See 
also,  Hayward  v.  Leonard,  7  Pick. 
(Mass.)  181,  19  Am.  Dec.  268. 

"Murphy  v.  Williams  (Tex.  Civ. 
App.),  124  S.  W.  900,  116  S.  W.  412. 

"Wooten  v.  Read,  2  Sm.  &  M. 
(Miss.)  585;  Eliott  v.  Wilkinson,  8 
Yerg.  (Tenn.)  411;  Bayley  v.  An- 
derson, 71  Wis.  417,  36  N.  W.  863. 

'"Hears  v.  Nichols,  41  111.  207,  89 
Am.  Dec.  381 ;  Denton  v.  Atchison, 
34  Kans.  438,  8  Pac.  750;  North  v. 
Mallory,  94  Md.  305 ;  Eaton  v.  Glad- 
well,  121  Mich.  444;  Elliott  v.  Cald- 
well, 43  Minn.  357,  45  N.  W.  845,  9 
L.  R.  A.  52;  Bozarth  v.  Dudley,  44 
N.  J.  L.  304,  43  Am.  Rep.  373;  By- 
erly  v.  Kepley,  1  Jones  L.  (N.  Car.) 
35;  Allen  v.  Curies,  6  Ohio  St.  505; 
Miller  v.  Phillips,  31  Pa.  St.  218. 
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rescind  it,  and  may,  on  doing  so,  immediately  sue  on  a  quantum 
meruit  for  anything  which  he  had  done  under  it  previously  to  the 
rescission.^"  In  some  jurisdictions  at  least,  although  recovery 
under  a  building  contract  cannot  be  had  where  the  performance 
is  at  variance  with  the  requirements  of  the  contract,  yet  plaintiff 
may  recover  on  the  common  counts  for  the  reasonable  value 
which  the  defendant  has  received  from  what  has  been  done,  not 
exceeding  the  contract-price,  after  deducting  the  damages  sus- 
tained by  the  owner  because  of  the  breach  of  contract.^^  And  if 
the  contract  has  been  rescinded  by  mutual  consent  before  com- 
pletion of  the  work,  the  contractor  may,  in  a  proper  case,  re- 
cover on  the  quantum  meruit.^^  The  rule  deducible  from  the 
weight  of  authority  may  be  stated  to  be,  that  where  a  party  to  a 
building  or  construction  contract  has,  in  good  faith,  parted  with 
articles  of  value  or  bestowed  labor  for  the  benefit  of  another,  who 
has  voluntarily  or  involuntarily  enjoyed  the  benefit  of  the  same, 
the  party  who  performed  the  work  or  furnished  the  materials 
may  recover  therefor,  if  the  failure  of  complete  performance  was 
not  due  to  his  fault.^^ 


■  ""  Cutter  V.  Powell,  2  Smith  Lead. 
Cas.  (11th  ed.)  44.  See  also,  Hulle 
I V.  Heighlman,  2  East.  14S ;  Raid  v. 
Hoskins,  4  El.  &  Bl.  979;  Dermott's 
Exr.  V.  Jones,  2  Wall.  (U.  S.)  1,  17 
L.  ed.  762.  The  refusal  must  be  an 
unqualified  one.  Cort  v.  Ambergate 
R.  Co.,  17  Q.  B.  127.  Yet  it  will  be 
sufficient  if  he  simply  places  himself 
in  a  position  where  it  will  be  impos- 
sible for  him  to  perform.  Robson  v. 
Drummond,  2  B.  &  Ad.  303 ;  Planche 
V.  Colburn,  8  Bing.  14. 

^  Skowhegan  Water  Co.  v.  Skow- 
hegan  Village  Corp.,  102  Maine  323, 
66  Atl.  714. 

''Andrews  v.  Tucker,  127  Ala.  602, 
29  So.  34;  Baltimore  &c.  R.  Co.  v. 
Resley,  7  Md.  297. 

"  Ritchie  V.  Atkinson,  10  East  295 ; 
Burn  V.  Miller,  4  Taunt.  745;  Davis 
V.  Barrington,  30  N.  H.  517;  Lantry 
V.  Parks,  8  Cow.  (N.  Y.)  63.  See 
also,  Cox  V.  Western  Pac.  R.  Co.,  47 
Cal.  87;  Ryan  v.  Dayton,  25  Conn. 
188,  65  Am.  Dec.  560 ;  Draper  v.  Ran- 
dolph, 4  Harr.  (Del.)  454;  Coe  v. 
Smith,  4  Ind.  79,  58  Am.  Dec.  618; 
Ricks  V.  Yates,  5  Ind.  115;   Persons 


V.  McKibben,  5  Ind.  261,  61  Am.  Dec. 
85;  Corwin  v.  Wallace,  17  Iowa  374; 
Jewett  V.  Weston,  11  Maine  346; 
White  V.  Oliver,  36  Maine  92;  01m- 
stead  V.  Beale,  19  Pick.  (Mass.)  528; 
Davis  V.  Maxwell,  12  Mete.  (Mass.) 
286;  Cardell  v.  Bridge,  9  Allen 
(Mass.)  355;  Powell  v.  Howard,  109 
Mass.  192 ;  Moulton  v.  McOwen,  103 
Mass.  587,  591;  Adams  v.  Nichols, 
19  Pick.  (Mass.)  275,  31  Am.  Dec. 
137;  Walker  v.  Orange,  16  Gray 
(Mass.)  193;  Derocher  v.  Continental 
Mills,  58  Maine  217,  4  Am.  Rep.  286; 
Allen  V.  McKibbin,  5  Mich.  449; 
Hosmer  v.  Wilson,  7  Mich.  293;  Be- 
gole  V.  McKenzie,  26  Mich.  470 ;  Hen- 
son  V.  Hampton,  32  Mo.  408;  Posey 
V.  Garth,  7  Mo.  94,  37  Am.  Dec.  185 ; 
Caldwell  v.  Dickson,  17  Mo.  575; 
Schnerr  v.  Lemp,  19  Mo.  40;  Erving 
V.  Ingram,  24  N.  J.  L.  520;  Brown 
v.  Fitch,  33  N.  J.  L.  418;  Ladue  v. 
Seymour,  24  Wend.  (N.  Y.)  60; 
Smith  V.  Brady,  17  N.  Y.  173,  72  Am. 
Dec.  442;  Wolfe  v.  Howes,  20  N.  Y. 
197,  75  Am.  Dec.  388;  M'Millan  v. 
Vanderlip,    12   Johns.    (N.   Y.)    165, 
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§  3699.  Part  performance  —  Completion  prevented  by 
owner — Quantum  meruit. — If  a  contractor  is  prevented  from 
completing  his  contract  by  the  fault  of  the  other  party  to  the 
contract,  he  is  unquestionably  entitled  to  recover  for  the  work 
he  has  performed,  and  for  all  damages  incurred  by  him  in  conse- 
quence of  the  discontinuance  of  the  contract  by  the  defendant." 
But,  if  a  contractor  abandons  the  work  without  excuse  for  doing 
so,  he  has  no  cause  of  action  in  the  absence  of  agreement  with 
the  owner  to  complete  the  work  on  the  contractor's  account.^" 
Therefore,  it  is  held  that  a  suit  of  indebitatus  assumpsit  can  be 
brought  where  a  contractor  has  been  deprived  of  the  benefits  of 
his  contract  by  the  action  or  delay  of  the  owner  of  the  building;" 
and  this,  too,  whether  intentional  or  resulting  from  other  causes, 
as  where  an  action  on  the  case  is  had  for  erecting  a  nuisance. 
In  such  cases  the  builder  may  demand  his  rights  under  the  con- 
tract, or  claim  damages,^^  for  he  is  excused  from  completing  the 
work.^^  So,  in  a  contract  to  pay  for  a  building  by  instalments, 
it  was  held  that  upon  failure  to'  pay  one  of  the  stipulated  instal- 
ments the  contractor  could  abandon  the  contract,  and  recover  the 
profits  he  might  have  made  by  completing  the  building.^"  Yet  it 
has  been  held  that  a  builder  erecting  an  improvement  upon  the 

7  Am.  Dec.  299;  Vanderbilt  v.  Eagle  ion   of  Judge   Parker  has  been  fol- 

Iron  Works,  25  Wend.  (N.  Y.)  665;  lowed  in  Missouri.   Lowe  v.  Sinklear, 

Glacins   v.   Black,.  50   N.   Y.    145,   10  27  Mo.  308. 

Am.  Rep.  449;  Phillip  v.  Gallant,  62  "Bannister  v.  Read,  1  Oilman  (111.) 

N.  Y.  256;  and  Lucas  v.  Godwin,  3  92;   Guerdon  v.  Corbett,  87  111.  272; 

Bing.  N.  Cas.  737;  Hillyard  v.  Crab-  Moulton  v.  Trask,  9  Mete.    (Mass.) 

tree's   Admr.,    11    Tex.  264,   62   Am.  577;  Derby  v.  Johnson,  21  Vt.  17. 

Dec.  475;  Fentonv.  Clark,  11  Vt.  557;  =*Denison    Const.    Co.    v.    Manne- 

Derby  v.  Johnson,  21  Vt.  21;  Kelly  schmidt,  129  App.  Div.   (N.  Y.)   600, 

V.    Bradford,    33    Vt.    35;    Seaver   v.  113  N.  Y.  S.  1071. 

Morse,  20  Vt.  620;   Patnote  v.  San-  '"Goodman    v.    Pocock,    IS    Q.    B. 

ders,   41   Vt.   66,  98   Am.   Dec.   564;  576;  Derby  v.  Johnson,  21  Vt.  17.  In 

■  Green  v.  Gilbert,  21  Wis.   395;  Jen-  some  cases  it   would   seem  that   the 

nings  V.  Lyons,  39  Wis.  553,  20  Am.  action  should  be  upon  or  for  breach 

Rep.  57.    In  the  leading  case  of  Brit-  of  the  contract. 

ton  V.   Turner,  6  N.   H.  481,  it  was  "  Planche  v.  Colburn,  8  Bing.   14; 

held  in  an  opinion  by  Chief  Justice  Lawson  v.  Wallasey,  52  L.  J.  Q.  B. 

Parker   that   an    employe   might    re-  302,  48  L.  T.  507;  Derby  v.  Johnson, 

cover    on    the    quantum    meruit,    al-  21  Vt.  17. 

thoug..  he  voluntarily  abandoned  the  '^Comyn's  Dig.  "Condition,"  L.  6; 

work  be  .ore  its  completion,  without  Schlesinger  v.  Ritchie,  115  N.  Y.   S. 

the    consent    of    the    employer.     See  116. 

also,  Davis  v.  Barrington,  30  N.  H.  ^Christian  County  v.  Overholt,  18 

517,  criticizing  but  not  overruling  the  111.  223. 
case  of  Britton  v.  Turner.   The  opin- 
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land  of  another  for  mutual  occupation  may  sue  for  breaches  of 
the  contract,  but  cannot  seek  a  rescission  of  it  and  recover  on  a 
quantum  meruit.^"  So,  where  a  contract  to  perform  certain  work 
provides  that  a  suspension  of  the  work  by  the  employer  shall  give 
the  contractor  no  claim  for  damages,  a  suspension  in  good  faith 
will  not  relieve  the  contractor  from  his  undertaking.^^  Although 
a  party  cannot  recover  upon  a  contract  he  has  failed  to  perform, 
he  may,  in  a  proper  case,  obtain  the  value  of  such  work 
upon  a  quantum  meruit,  less  the  damages  sustained  by  the 
defendant.^^  If  a  contractor  is  released  by  consent,  he  can 
sue  in  assumpsit  for  work  performed.^^  It  may,  perhaps,  be 
laid  down  as  a  general  rule  that  in  all  cases  where  the  contractor 
has  the  right  to  avoid  or  rescind  a  written  contract,  whether  by 
virtue  of  default  of  the  owner  or  otherwise,  he  may  recover  for 
work  actually  performed  upon  a  quantum  meruit.^*  But  it  has 
been  held  that  a  person  who  contracts  to  do  a  certain  piece  of 
work,  and  voluntarily  leaves  it  unfinished  without  good  cause, 
cannot  recover  anything  for  his  work.''  The  liability  for  the 
nonperformance  of  a  building  contract  will  fall  on  the  party  who 
was  the  cause  of  the  contract  not  being  carried  into  effect.^"  In 
cases  where  the  duty  consists  of  parts  which  are  severable  in  their 
nature,  a  partial  performance  will  sustain  an  action  pro  tanto, 
or  constitute  a  good  defense  pro  tanto.  For  instance,  if  by  the 
contract  a  portion  of  the  pay  is  to  be  made  upon  the  completion 
of  a  portion  of  the  work,  the  performance  of  that  part  of  the 
work  is  pro  tanto  a  condition  precedent,  not  the  performance  of 
the  whole  contract.^^    But  it  has  been  held  that  there  can  be  no 

'"Toledo,  Wabash  &  W.  R.  Co.  v.  Sm.  L.  C.   11;  Franklin  v.  Miller,  4 

Jacksonville  Depot   Building  Co.,  o3  Ad.  &  El.  599. 

111.  308.  '"  Roberts    v.    Havelock,    3    B.    & 

'^  Snell  V.  Brown,  71  111.  133.  Ad.   404,  23   E.   C.   L.    105 ;   Katz  v. 

''McClay  v.  Hedge,  18  Iowa  66;  Bedford,  77  Cal.  319,  19  Pac.  523; 
Pixler  V.  Nichols,  8  Iowa  106,  74  Am.  Sullivan  v.  Grass  Valley  Quartz  Mill- 
Dec.  298.    This  doctrine  is   disputed,  ing   &c.    Co.,   77    Cal.   418;    Spear   v. 

'"Andrews  v.  Tucker,  127  Ala.  602,  Snider,  29  Minn.  463,  13  N.  W.  910; 

29  So.  34;  Bahimore  &  O.  R.  Co.  v.  Wright    v.    Petrie,    Sm.    &    M.    Ch. 

Resley,  7  Md.  297.  (Miss.)    282;    Baeder   v.    Carnie,   44 

'*  Simmons  v.  Lawrence,  133  Mass.  N.    J.    L.    208;    Morgan    v.    Ward, 

298;  Ford  v.  Burchard,  130  Mass.  424.  Wright  (Ohio)  474;  Perkins  v.  Locke 

"^  Faxon  v.  Mansfield,  2  Mass.  147.  (Tex.  Civ.  App.),  27  S.  W.  783;  Voss 

"Cutter  V.  Powell,  2  Smith's  Lead.  v.  Varden,  1  Cranch  (C.  C.)  410,  28 

Cases,  Hare  &  Wallace's  Notes,  44,  2  Fed.    Cas.    No.     17016 ;     Scofield    v. 

Grow,  63  Vt.  283.  22  Atl.  457. 
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recovery  pro  tanto  on  a  special  contract  without  a  legal  cause  for 
abandoning  the  work.^^  Yet  if  the  defendant  has  accepted  a  part 
performance,  the  plaintiff  may  recover  pro  tanto/"  Where  the 
nonperformance  of  a  building  contract  is  due  to  prevention  by  the 
unauthorized  act  of  the  owner,  the  contractor  may  generally  re- 
cover the  value  of  the  work  done,  irrespective  of  the  contract- 
price."    So,  on  discharge  of  a  contractor  by  the  owner  before  the 


=' Allen  V.  Curies,  6  Ohio  St.  SOS. 

'"  Robinson  v.  Snyder,  25  Pa.  203. 

"  Kelly  V.  Rowane,  33  Mo.  App.  440. 
In  Lynch  v.  Sellers,  41  La.  Ann.  375, 
6  So.  561,  5  L.  R.  A.  682,  the  owner 
caused  the  destruction  of  a  building 
which  the  plaintiff  had  contracted  to 
remove,  and  the  plaintiff  was  allowed 
to  abandon  the  contract  and  recover 
the  profits  he  would  have  made.  In 
Ellithorpe  Air  Brake  Co.  v.  Sire,  41 
Fed.  662,  the  plaintiff  recovered  the 
value  of  labor  and  materials  where 
the  completion  of  his  contract  for 
furnishing  the  machinery  for  an  ele- 
vator had  been  wrongfully  prevented 
by  the  owner.  In  Byron  v.  New  York, 
54  N.  Y.  Super.  Ct.  411,  the  con- 
tractor followed  the  specifications, 
which  were  so  defective  that  the  tun- 
nel fell,  and  the  contractor  was  al- 
lowed the  value  of  labor  and  materi- 
als. In  Rayburn  v.  Comstock,  80 
Mich.  448,  45  N.  W.  378,  where  the 
plaintiff  recovered,  the  defendant  had 
first  notified  the  plaintiff  to  cease 
work,  and  then  gave  notice  to  pro- 
ceed, but  not  till  after  plaintiff  had 
engaged  himself  under  another  con- 
tract. In  Beswick  v.  Piatt,  140  Pa. 
28,  21  Atl.  306,  the  contractor  was 
held  not  responsible  where  a  wharf 
gave  way  because  of  defects  in  the 
plan  furnished  him  by  the  owners. 
Compare  Feike  v.  Col.  &  E.  R.  Co., 
5  Ohio  C.  C.  199,  where  the  contrac- 
tor promised  to  conduct  hridge  re- 
pairs "so  as  not  to  interfere  with  the 
running  of  trains,"  yet  was  held  not 
responsible  for  the  fall  of  the  bridge 
under  a  passing  train  during  the 
progress  of  the  repairs.  In  Heaver 
V.  Lanahan,  74  Md.  493,  22  Atl.  263, 
revd.  79  Md.  413,  29  Atl.  1036,  the 
owner  notified  the  contractor  not  to 
begin  work,  the  land  having  been 
taken  for  a  street ;  the  contractor  was 
given  damages  for  breach  of  contract. 


In  Wilderman  v.  Pitts,  39  111.  App. 
416,  the  plaintiff  was  prevented  by 
the  defendant  from  making  certain 
necessary  tests.  In  Theobald  v.  Bur- 
leigh, 66  N.  H.  574,  23  Atl.  367,  the 
plaintiff  recovered  for  services  in 
moving  a  building,  though  the  inabil- 
ity of  the  owner  to  get  a  permit  for 
removal  to  a  certain  lot  prevented  the 
completion  of  the  job.  In  Highton  v. 
Dessau,  46  N.  Y.  St.  922,  19  N.  Y.  S. 
395,  affd.  139  N.  Y.  607,  35  N.  E.  203, 
the  plaintiff  was  delayed  in  his  ma- 
son-work by  the  delay  of  an  inde- 
pendent contractor,  and  the  owner 
subsequently  ordered  the  plaintiff  to 
quit  work ;  he  was  allowed  to  recover. 
In  Scheible  v.  Klein,  89  Mich.  376,  50 
N.  W.  857,  the  question,  whether  the 
failure  of  the  owner  to  make  certain 
agreed  payments  on  account  was  ma- 
terial, was  submitted  to  the  jury.  In 
Joyce  V.  White,  95  Cal.  236,  30  Pac. 
524,  the  defendant  prevented  the  com- 
pletion of  the  work.  In  Geary  v. 
Bangs,  37  111.  App.  301,  affd.  138  111. 
77,  27  N.  E.  462  (contra  to  Christian 
County  V.  Overholt,  18  111.  223),  the 
contractor  was  allowed  to  abandon 
the  contract  on  default  in  payment  of 
a  single  instalment,  and  sue  for  the 
work  already  performed.  In  Davis  v. 
Bronson,  2  N.  Dak.  300,  50  N.  W.  836, 
one  of  several  owners  refused  to  al- 
low the  contractor  to  begin  work,  and 
the  contractor  was  held  entitled  to 
recover.  In  McMaster  v.  State,  108 
N.  Y.  542,  IS  N.  E.  417,  the  defend- 
ants notified  the  contractor  to  stop 
work,  and  he  was  allowed  to  sue 
without  further  tender  of  perform- 
ance. See  also,  Roberts  v.  Glass,  112 
Ga.  456;  Wilderman  v.  Pitts,  39  111. 
App.  416;  Waggeman  v.  Janssen,  74 
111.  App.  38;  Joublanc  v.  Daunoy,  6 
La.  656;  Rodemer  v.  Gonder,  9  Gill 
(Md.)  288;  Rayburn  v.  Comstock,  80 
Mich.  448;  Baca  v.  Barrier,  2  N.  Mex. 
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completion  of  the  building,  the  contractor  may  regard  the  contract 
as  rescinded,  and  recover  the  value  of  the  materials  furnished  and 
the  work  done,  less  any  amount  he  may  have  received.*^  A  con- 
tractor may  recover  upon  a  quantum  meruit  where  completion 
has  been  prevented  by  the  owner,  although,  by  the  terms  of  the 
contract,  payment  was  to  be  in  the  land/^  Where  the  contractor 
is  prevented  by  some  act  of  the  employer,  he  will  not  be  liable  for 
penalties  for  nonperformance,*^  although  he  has  an  action  for 
damages  against  the  owner/*  If  suit  is  brought  upon  a  written 
contract,  the  plaintiff  may  be  precluded  from  showing  that  he  has 
sustained  damages  in  consequence  of  the  delays  of  the  defendant 
in  furnishing  materials,  for  in  setting  up  the  special  contract  he 
makes  it  the  gravamen  of  his  action.*^  The  measure  of  damages 
in  consequence  of  the  act  of  the  landowner,  or  other  party  owning 
the  building,  preventing  a  completion  of  the  contract,  is  not  the 
original  contract-price,*'^  but  the  reasonable  loss  to  the  defendant, 
consisting  of  the  value  of  the  work  performed  and  the  damage 
sustained  by  him.*' 


131 ;  Devlin  v.  Second  Ave.  R.  Co., 
44  Barb.  (N.  Y.)  81;  Raven  v. 
Smith,  87  Hun  (N.  Y.)  90;  McMaster 
V.  State,  108  N.  Y.  S42,  IS  N.  E.  417; 
Hugler  V.  Wiseman,  20  Ohio  361. 
Compare  Meyer  v.  Martin  (Tex.),  50 
S.  W.  470;  Derby  v.  Johnson,  21  Vt. 
17;  Cochran  v.  Yoho,  34  Wash,  238, 
75  Pac.  815;  Davis  v.  Hubbard,  41 
Wis.  408. 

"Lossing  V.  Cushman,  123  App. 
Div.  (N.  Y.)  693,  108  N.  Y.  S.  368; 
Thacke  v.  Hernsheim,  115  N.  Y.  S. 
216.  See  also,  Vaughn  v.  Digman,  19 
Ky.  L.  1340,  43  S.  W.  251. 

•^Bassett  v.  Sanborn,  9  Cush. 
(Mass.)  58. 

*'  Holme  V.  Guppy,  3  M.  &  W.  386, 

1  Jur.  825. 

"Roberts  v.  Bury  &c.,  L.  R.  5  C. 
P.  310,  39  L.  J.  C.  P.  129. 

"In  Stewart  v.  Craig,  3  G.  Gr. 
(Iowa)  505,  it  was  held  that  the  plain- 
tiff could  recover  on  indebitatus  as- 
sumpsit for  work  and  labor  under  a 
special   contract.    Bush  v.   Chapman, 

2  G.  Gr.  (Iowa)  549.  See  also,  Mc- 
Pherson  v.  San  Joaquin  County,  124 
Cal.  17,  56  Pac.  802 ;  Barrett  v.  Aus- 
tin, 96  Cal.  17,  31  Pac.  3;  Western 


Union  R.  Co.  v.  Smith,  75  111.  496; 
Vermont  St.  M.  E.  Church  v.  Brose, 
104  111.  206;  Car'gain  v.  Everett,  62 
Hun  (N.  Y.)  620,  42  N.  Y.  St.  618, 
16  N.  Y.  S.  668;  Hall  v.  Rupley,  10 
Pa.  St.  231 ;  Hood  v.  Raines,  19  Tex. 
400 ;  Hill  v.  Hovey,  26  Vt.  109. 

*■  Cutter  v.  Powell,  2  Smith's  Lead. 
Cases,  Hare  &  Wallace's  Notes,  44; 
Lawson  v.  Wallasey,  52  L.  J.  Q.  B. 
302,  48  L.  T.  507. 

"Cox  V.  Western  Pac.  R.  Co.,  47 
Cal.  87;  Adams  v.  Burbank,  103  Cal. 
646,  37  Pac.  527;  San  Francisco 
Bridge  Co.  v.  Dumbarton  Land  & 
Improvement  Co.,  119  Cal.  272,  51 
Pac.  335;  McDaniel  v.  Webster,  2 
Houst.  (Del.)  305;  Ellithorpe  Air 
Brake  Co.  v.  Sire,  41  Fed.  662,  affd. 
137  U.  S.  579,  34  L.  ed.  801,  11  Sup. 
Ct.  195;  Gastlin  v.  Weeks,  2  Ind. 
App.  222,  28  N.  E.  331;  Dibol  v. 
Minott,  9  Iowa  403;  Hale  v.  John- 
son, 6  Kans.  137 ;  Joublanc  v.  Daunoy, 
6  La.  656 ;  Rodemer  v.  Gonder,  9  Gill 
(Md.)  288;  Ahem  v.  Boyce,  19  Mo. 
App.  552 ;  Baca  v.  Barrier,  2  N.  Mex. 
131;  Powers  v.  Hogan,  12  Daly  (N. 
Y.)  444;  Cargain  v.  Everett,  62  Hun 
(N.  Y.)  620,  42  N.  Y.  St.  618, 16  N.  Y. 
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§  3700.  Part  performance — Illustrative  cases, — In  an  Illi- 
nois case^^  it  was  held  that  the  contractor  might  recover  the 
profits  he  might  have  made  by  completing  the  contract.  But  such 
a  rule  has  not  always  been  adhered  to.  Thus  we  find  in  Indi- 
ana :*"  the  contract-price,  less  any  damages  incurred  by  the  de- 
fendant, is  the  measure  of  damages  where  performance  has  been 
tmreasonably  delayed;  Iowa:°°  the  plaintiff  can  recover  for  the 
work  done  in  proportion  to  the  stipulated  price  for  the  whole 
job ;  Maine :  °^  the  contract-price  is  made  the  basis  of  the  amount 
which  can  be  recovered ;  Massachusetts :  the  value  of  the  services, 
and  not  the  amount  of  the  benefit  which  the  person  requesting 
them  receives  f^  Michigan :  a  party  cannot  recover  more  than  the 
contract-price  on  quantum  meruit,  and  cannot  recover  that  if  his 
work  is  not  reasonably  worth  it  f^  Texas :  the  correct  mode  of 
determining  the  value  of  satisfactory  work  on  an  unfinished  con- 
tract is  the  contract-price  less  what  it  will  take  to  complete  it.'** 

§  3701.    Part  performance — Fault  of  contractor. — On  the 

other  hand,  if  the  fault  is  with  the  contractor,  the  law  seems  defi- 
nitely settled  that  the  owner  is  entitled  to  damages  to  the  extent  of 
the  loss  sustained.°°  But,  where  there  is  a  breach  of  a  building  con- 
tract by  failure  of  the  owner  to  pay  instalments  provided  for  by 
the  contract,  and  the  contractor,  because  thereof,  fails  to  complete 
the  work,  the  owner  is  not  entitled  to  damages  because  of  the 
higher  price  he  was  compelled  to  pay  to  have  the  work  com- 

S.  668;  Tones  v.  Judd,  4  N.  Y.  411;  25  Ct.  CI.  (U.  S.)  7;  Derby  v.  John- 
Clark  V.  New  York,  4  N.  Y.  338,  53  son,  21  Vt.  17. 

Am    Dec    379  •    Koon   v.   Greenman,  *'  Louisville  &  N.  R.  R.  Co.  v.  Hol- 

7  Wend    (N.  Y.)  121;  Wellston  Coal  lerbach,  105  Ind.  137,  5  N.  E.  28. 

Co    V.  Franklin  Paper  Co.,  57  Ohio  "McCausland     v.     Cresap,     3     G. 

St  182  48  N.  E.  888;  Doolittle  v.  Mc-  Greene  (Iowa)  161. 

CuUough,  12  Ohio  St.  360;  Derby  v.  "Hayden  v.  Madison,  7  Maine  76. 

Johnson,  21   Vt.    17;   Davis  v.  Hub-  ""Stowe  v.  Buttrick,  125  Mass.  449. 

bard,  41  Wis.  408;  George  M.  New-  And  recovery  is  limited  to  stipulated 

hall  '  Engineering    Co.    v.    Daly,    116  prices.   Burke  v.  Coyne,  188  Mass.  401, 

Wis.  256  74  N.  E.  942. 

"Christian  County  v.  Overholt,  18  "'Allen  v.  McKibben,  5  Mich.  449; 

111   223-  Cox  V.  McLaughlin,  52  Cal.  Fildew  v.  Besley,  42  Mich.  100,  3  N. 

590  ■   Palm  v.  Ohio  &  M.  R.  Co.',  18  W.  278,  36  Am.  Rep.  433. 

111.  217 ;  Black  v.  Woodrow,  39  Md.  "  Gonzales  College  v.  McHugh,  21 

194;  Rayburn  v.  Comstock,  80  Mich.  Tex.  256. 

448,  45  N.  W.  378;  Lee  v.  Briggs,  99  °'In  re  Cook  v.  Gleason,  3  Chicago 

Mich.  487,  58  N.  W.  477;  Elizabeth-  Leg.   N.  410;  Bank  of  Pennsylvania 

town   &   P.   R.   Co.   V.   Pottinger,    10  v.  Gries,  35  Pa.  423.   See  also.  Vulcan 

Bush    (Ky.)    185;   Jones   v.   Judd,   4  Iron   Works  v.    Cook,   15   Cal.   App. 

N    Y.  411  •  Nourse  v.  United  States,  410,  114  Pac.  995. 
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pleted/*  It  has  even  been  held  that  when  a  contractor  neglects 
or  refuses  to  complete  an  entire  building  contract  upon  the  land 
of  another,  and  it  would  be  impracticable  for  the  landowner  to 
abandon  it,  he  may  properly  retain  possession  of  the  work,  so 
far  as  it  has  progressed,  without  being  subject  to  an  action  upon 
a  quantum  meruit,  unless  he  should  render  himself  liable  by  other 
acts  implying  an  acceptance.'*^  It  has  been  held  to  the  contrary  in 
Iowa,  that  where  a  contractor  abandons  his  contract  without  the 
fault  of  the  employer,  he  can  recover  what  the  work  is  reasonably 
worth.^*  In  Louisiana  it  was  held  that,  where  a  builder  fails  to 
complete  his  contract,  the  owner  of  the  building  may  proceed  to 
complete  the  work ;  and  if  the  sum  of  money  used  for  this  pur- 
pose, and  damages  incurred  by  the  owner,  do  not  equal  the  con- 
tract-price, the  original  contractor  is  entitled  to  the  residue  for  his 
work.^"  Upon  the  bankruptcy  of  the  contractor  it  was  held  that 
the  damages  were  the  amount  required  to  finish  the  contract,  sub- 
tracted from  the  contract-price.""    The  insolvency  of  the  owner. 


"'  Eastern  Arkansas  Hedge-Fence 
Co.  V.  Tanner.  67  Ark.  1S6,  S3  S.  W. 
886;  San  Francisco  Bridge  Co.  v. 
Dumbarton  Land  &c.  Co.,  119  Cal. 
272,  51  Pac.  335 ;  Schwartz  v.  Saun- 
ders, 46  111.  18;  Dobbins  v.  Higgins, 
78  III.  440;  Geary  v.  Bangs,  138  111. 
n,  affg.  2,1  III.  App.  301;  Keeler  v. 
Clifford,  165  111.  544;  Palm  v.  Ohio 
&  M.  R.  Co.,  18  111.  217;  Shulte  v. 
Hennessy,  40  Iowa  352;  Stringtown 
&  Beechfork  Tpk.  R.  Co.  v.  Riley,  8 
Ky.  L.  (abstract)  267;  Grand  Rap- 
ids &  Bay  City  R.  Co.  v.  Van  Dusen, 
29  Mich.  431;  Scheible  v.  Klein,  89 
Mich,  21(^,  50  N.  W.  857;  Palmer  v. 
Breen,  34  Minn.  39,  24  N.  W.  322; 
Bean  v.  Miller,  69  Mo.  384;  Butcher 
V.  Gibson,  47  Mo.  App.  137;  Mugan 
V,  Regan,  48  Mo.  App.  461 ;  Cunning- 
ham V.  Massena  Springs  &  Ft.  C.  R. 
Co.,  67,  Hun  (N.  Y.)  439,  44  N,  Y. 
St.  723,  18  N.  Y.  S.  600,  affd.  138  N. 
Y.  614,  33  N.  E.  1082;  Wharton  v. 
Winch,  140  N.  Y.  287,  35  N.  E.  589; 
Eagle  Iron  Works  v.  Farley,  83  App. 
Div.  (N.  Y.)  82.  82  N.  Y.  S.  503, 
affd.  178  N.  Y.  595,  70  X.  E.  1098; 
Lawrence  v.  Heylman,  89  App.  Div. 
(N.  Y.)  620;  Shaw  v.  Turnpike  Co., 
3  Pen.  &  W.  (Pa.)  445;  Worden  v. 
Connell.  196  Pa.  St.  281,  46  Atl.  298; 


Prindle  v.  Kountz  Bros.  Co.,  IS  Pa. 
Super.  Ct.  258;  Childress  v.  Smith, 
90  Tex.  610,  38  S.  W.  518,  40  S.  W. 
389;  jNIcClellan  v.  McLemore  (Tex.), 
70  S.  W.  224;  Canal  Co.  v.  Gordon, 
6  Wall.  (U.  S.)  561,  18  L.  ed.  894; 
Pigeon  V.  United  States,  27  Ct.  CI. 
(U.  S.)  167;  Bennett  v.  Shaugh- 
nessy,  6  Utah  273,  22  Pac.  156;  Camp 
V.  Barker,  21  Vt.  469.  See  also,  Crow- 
ell  V.  Brown,  9  Gray  (Mass.)  274; 
Bean  v.  Miller,  69  Mo.  384. 

"Munro  v.  Butt,  8  El.  &  Bl.  738, 
92  E.  C.  L.  738;  Eldridge  v.  Rowe, 
2  Gilm.  (111.)  91;  Elliott  v.  Caldwell, 
43  Minn.  357,  45  N,  W.  845,  9  L.  R. 
A.  52;  Gove  v.  Island  City  Mercan- 
tile &c.  Co.,  16  Ore.  93. 

"'ilcClay  V.  Hedge,  18  Iowa  66; 
Pi.xler  V.  Nichols,  8  Iowa  106,  74  Am. 
Dec.  298. 

""Allen  V.  Wills,  4  La.  Ann.  (1849) 
97.  See  also,  Charles  v.  E.  F.  Hal- 
lack  Lumber  &  Mfg.  Co.,  22  Colo. 
283,  43  Pac.  548;  Wells  v.  Board  of 
Education  of  West  Bay  City,  78  Mich. 
260,  44  N.  W.  267;  Zimmermann  v. 
Jourgensen,  70  Hun  (N.  Y.)  222,  24 
N.  Y.  S.  170. 

°°  Cook  v.  Gleason,  3  Chicago  Leg. 
N.  410. 
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occurring  during  the  progress  of  the  work,  will  not  excuse  the 
contractor  from  further  performance."^  The  general  rule  seems 
to  be  that,  where  the  contractor  refuses  or  fails  to  complete  the 
contract,  there  being  no  fault  on  the  part  of  the  owner,  the  latter 
'  is  entitled  to  ignore  the  contract,  and  maintain  a  suit  to  the  actual 
or  reasonable  extent  of  his  damages."^  The  owner  may  waive 
full  performance  by  acceptance  of  the  work  as  full  compliance 
with  the  contract."^  But  such  acceptance  is  not  a  waiver  of  latent 
defects."*  The  owner  is  estopped  to  claim  that  the  work  has  not 
been  done  in  accordance  with  the  contract,  where  during  its  prog- 
ress he  inspected  it  and  did  not  object  that  it  was  not  done  in 
accordance  with  the  contract."^     But  the  mere   fact  that  the 


"Walling  V.  Warren,  2  Colo.  434. 

"'Lawson  v.  Wallasey,  52  L.  J.  Q. 
B.  302,  48  L.  T.  507 ;  Elkridge  v.  Rowe, 
4  Gilm.  (111.)  91.  The  default  of  the 
contractor  may  excuse  nonperform- 
ance on  the  part  of  the  opposite  party. 
Flynn  v.  Dougherty  (Cal.),  26  Pac. 
831  (where  the  contractor  failed  to 
furnish  the  bond  immediately,  as 
agreed)  ;  Parker  v.  Scott,  82  Iowa 
266,  47  N.  W.  1073  (where  a  con- 
tractor's claim  was  rejected,  the  spire 
on  which  the  work  was  done  having 
fallen  through  his  negligence). 

■"Dejarnette  v.  Cox,  128  Ala.  518, 
29  So.  618;  Aarnes  v.  Windham,  137 
Ala.  513,  34  So.  816;  United  States 
Fidelity  8zc.  Co.  v.  Damskibsaktie- 
selskabet  Habil,  138  Ala.  348,  35  So. 
344;  Fitzgerald  v.  La  Porte,  64  Ark. 
34,  40  S.  W.  261;  Katz  v.  Bedford, 
n  Cal.  319,  19  Pac.  523,  1  L.  R.  A. 
826;  Thomason  v.  Richards,  135  Cal. 
XX.  67  Pac.  1056;  Stimson  Mill  Co. 
V.  Los  Angeles  Traction  Co.,  141  Cal. 
30,  74  Pac.  357;  Draper  v.  Randolph, 
4  Harr.  (Del.)  454;  Porter  v.  Wilder, 
62  Ga.  520;  Gulick  v.  Connely,  42 
Ihd.  134;  Elwood  Natural  Gas  &  Oil 
Co.  V.  Baker,  13  Ind.  App.  576,  41 
N.  E.  1063;  LeVally  v.  Harmon,  24 
Iowa  592;  Cunnungham  v.  Fischer 
(Ky.),  48  S.  W.  993;  Clark  v.  Kem- 
per, 3  Rob.  (La.)  10;  Emerson  v. 
Coggswell,  16  Maine  77;  Hutchins  v. 
Webster,  165  Mass.  439,  43  N.  E.  186 ; 
Standard  Stamping  Co.  v.  Hemming- 
haus,  157  Mo.  23,  57  S.  W.  746;  Cort- 
wright  V.  Mt.  Vernon,  50  Hun  (N. 
Y.)  606,  21  N.  Y.  St.  311.  3  N.  Y.  S. 


296 ;  McMullen  v.  Hopper,  IS  App.  Div. 
(N.  Y.)  364,  44  N.  Y.  S.  63;  Pipkin 
V.  Robinson,  48  N.  Car.  152 ;  Vander- 
hoof  V.  Shell,  42  Ore.  578,  72  Pac. 
126;  Killian  v.  Herndon,  4  Rich.  L. 
(S.  Car.)  609;  Austin  v.  Wheeler,  16 
Vt.  95 ;  Barker  v.  Troy  &c,  R.  Co.,  27 
Vt.  766;  Atlanta  &c.  R.  Co.  v.  Dela- 
ware Const.  Co.,  98  Va.  503;  Colby 
V.  Franklin,  15  Wis.  311;  Howard  v. 
Oshkosh,  il  Wis.  242;  Laycock  v. 
Parker,  103  Wis.  161. 

"  Barker  v.  Nichols,  3  Colo.  App. 
25,  31  Pac.  1024;  United  States  v. 
Walsh,  115  Fed.  697,  52  C.  C.  A.  419; 
Monroe  Female  University  v.  Broad- 
field,  30  Ga.  1 ;  Van  Buskirk  v.  Mur- 
den,  22  111.  446,  74  Am.  Dec.  163; 
Korf  V.  Lull,  70  111.  420;  Monahan 
V.  Fitzgerald,  164  111.  525,  45  N.  E. 
1013,  affg.  62  111.  App.  192;  Mitchell 
V.  Wiscotta  Land  Co.,  3  Iowa  209; 
Kilbourne  v.  Jennings,  40  Iowa  473 ; 
Eaton  V.  Gladwell,  108  Mich.  678,  66 
N.  W.  598;  Johnson  County  v.  Lowe, 
72  Mo.  637;  Utah  Lumber  Co.  v. 
James,  25  Utah  434,  71  Pac.  986;  Mor- 
rison V.  Curamings,  26  Vt.  486. 

"  Schaef  er  v.  Gildea,  3  Colo.  15 ; 
Buckeye  Min  &c.  Co.  v.  Carlson,  16 
Colo.  App.  446,  (£  Pac.  168;  George 
A.  Fuller  Co.  v.  B.  P.  Young  Co., 
126  Fed.  343;  Brownell  Imp.  Co.  v. 
Critchfield,  197  111.  61,  64  N.  E.  332; 
Hill  V.  School  Dist.  No.  2,  17  Maine 
316;  Hayward  v.  Leonard,  7  Pick. 
(Mass.)  181,  19  Am.  Dec.  269;  Cor- 
nish, Curtis  &  Greene  Co.  v.  Antrim 
Co-operative  Dairy  Assn.,  82  Minn. 
215,  84  N.  W.  724;  Laycock  v.  Moon, 
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owner  of  the  premises,  on  failure  of  the  contractor  to  perform  in 
accordance  with  the  contract,  takes  possession  thereof,  does  not, 
as  a  matter  of  law,  waive  full  performance. ^° 

§  3702.  Performance  prevented  by  destruction  of  the 
premises. — It  is  well  settled  as  a  general  rule  that  where  a 
builder  fails  to  complete  his  contract  by  reason  of  destruction  of 
the  premises,  whether  from  his  own  fault  or  from  an  unavoidable 
accident,  the  loss  falls  upon  him,  and  not  upon  the  owner."    So, 


97  Wis.  59;  Laycock  v.  Parker,  103 
Wis.  161 ;  Asliland  Lime  &c.  Co.  v. 
Shores,  105  Wis.  122,  81  N.  W.  136; 
Siebert  v.  Roth,  118  Wis.  250,  95  N. 
W.  118. 

"Munro  v.  Butt,  8  El.  &  Bl.  738, 
92  E.  C.  L.  738;  EUis  v.  Hamlen,  3 
Taunt.  52;  Badders  v.  Davis,  88  Ala. 
367,  6  So.  834 ;  Fitzgerald  v.  La  Porte, 
64  Ark.  34,  40  S.  W.  261;  Smith  v. 
Scott's  Ridge  School  Dist.,  20  Conn. 
312;  Cannon  v.  Hunt,  116  Ga.  452,  42 
S.  E.  734;  Gwinnup  v.  Shies,  161  Ind. 
500,  69  N.  E.  158;  Corwin  v.  Wal- 
lace, 17  Iowa  374 ;  Kilbourne  v.  Jen- 
nings, 40  Iowa  473;  Escott  v.  White, 
10  Bush  (Ky.)  169;  Morford  v.  :\Ias- 
tin,  6  T.  B.  Mon.  (Ky.)  609,  17  Am. 
Dec.  168;  Gordy  v.  Veazey,  25  La. 
Ann.  518;  Conery  v.  Noyes,  17  La. 
Ann.  201 ;  Presbyterian  Church  v. 
Hoopes  Artificial  Stone  &c.  Co.,  66 
Md.  598,  8  Atl.  752;  Gray  v.  James, 
128  Mass.  110;  Wildey  v.  Fractional 
School  Dist,  25  Mich.  419;  Fildew 
V.  Besley,  42  Mich.  100,  3  N.  W.  278, 
36  Am.  Rep.  433 ;  Stewart  v.  Fulton, 
31  Mo.  59;  Yeats  v.  Ballentine,  56  Mo. 
530;  Haynes  v.  Second  Baptist 
Church,  88  Mo.  285,  57  Am.  Rep.  413 ; 
Mohney  v.  Reed,  40  J\Io.  App.  99; 
Boteler  v.  Roy,  40  Mo.  App.  234; 
Franklin  v.  Schultz,  23  Mont.  165,  57 
Pac.  1037;  Wadleigh  v.  Sutton,  6  N. 
H.  15,  23  Am.  Dec.  704;  Fuller  v. 
Brown,  61  N.  H,  188,  34  Atl,  463; 
Feeney  v.  Bardsley,  66  N.  J.  L.  239, 
49  Atl.  443 ;  Bozarth  v.  Dudley,  44  N. 
J.  L.  304,  43  Am.  Rep.  373;  Reed  v. 
Board  of  Education,  42  N.  Y.  105, 
4  Abb.  Dec.  (N.  Y.)  24,  33  How. 
Pr.  (N.  Y.)  237;  Smith  v.  Coe,  2 
Hilt.  (N,  Y.)  365,"affd.  29  N.  Y.  666; 
Tucker  v.  Williams,  2  Hilt.  (N.  Y.) 
562;  Krane  v.  Knubel,  43  How.  Pr. 
(N.  Y.)  389;    Vanderzee  v.  Herman, 


59  Hun  (N.  Y.)  617,  35  N.  Y.  St.  778, 
13  N.  Y.  S.  164;  Smith  v.  Brady,  17 
N.  Y.  173,  72  Am.  Rep.  442;  Spence 
V.  Ham,  27  App.  Div.  (N.  Y.)  379, 
50  N.  Y.  S.  960;  Mitchell  v.  Wilhams, 
80  App.  Div.  (N.  Y.)  527,  80  N.  Y. 
S.  864;  Brewer  v.  Tysor,  48  N.  Car. 
180;  Bender  v.  Buehrer,  8  Ohio  Cir. 
Ct.  244;  Gove  v.  Island  City  Mercan- 
tile &c.  Co.,  16  Ore.  93;  Bryant  v. 
Stilwell,  24  Pa.  St.  314;  Hartupee  v. 
Pittsburg,  97  Pa.  St.  107;  Paschall 
v.  Pioneer  Sav.  &c.  Co.,  19  Tex.  Civ. 
App.  102,  47  S.  W.  98;  Genni  v.  Hahn, 
82  Wis.  90 ;  Manitowoc  Steam  Boiler 
Works  V.  Manitowoc  Glue  Co.,  120 
Wis.   1,  97  N.  W.  515. 

"  Cutliff  V.  McAnnally,  88  Ala.  507, 
7  So.  331;  School  Dist.  No.  1  v. 
Dauchy,  25  Conn.  530,  68  Am.  Dec. 
371 ;  Chapman  v.  Montgomery  Water 
Power  Co.,  126  Fed.  372,  61  C.  C.  A. 
347;  Schwartz  v.  Saunders,  46  111.  18; 
Bacon  v.  Cobb,  45  111.  47;  Springdale 
Cemetery  Assn.  v.  Smith,  32  111.  252 ; 
Wiseman  v.  Thompson,  94  Iowa  607, 
63  N.  W.  346;  Shanks  v.  Griffin,  14 
B.  Mon.  (Ky.)  153;  Taulbee  v.  Mc- 
Carty,  144  Ky.  199,  137  S.  W.  1045, 
36  L.  R.  A.  (N.  S.)  43;  Milske  v. 
Steiner  Mantle  Co.,  103  Md.  235,  63 
Atl.  471,  S  L.  R.  A.  (N.  S.)  1105, 
115  Am.  St.  354;  Eichelberger  v. 
Miller,  .20  Md.  332;  Adams  v.  Nich- 
ols, 19  Pick.  (Mass.)  275,  31  Am.  Dec. 
137;  Boyle  v.  Agawam  Canal  Co.,  22 
Pick.  (Mass.)  381,  33  Am.  Dec.  749; 
Butterfield  v.  Byron,  153  Mass.  517, 
27  N.  E.  667,  12  L.  R.  A.  571,  25  Am. 
St.  654;  Stees  v.  Leonard,  20  Gil. 
(Minn.)  448;  Haynes  v.  Sec6nd  Bap- 
tist Church,  88  Mo.  285,  57  Am.  Rep. 
413;  Leavitt  v.  Dover,  67  N.  H.  94; 
Public  Schools  v.  Bennett,  27  N.  J. 
L.  513.  72  Am.  Dec.  373;  Tompkins 
V.  Dudley,  25  N.  Y.  272,  83  Am.  Dec. 
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where,  under  a  contract  fc^  building  a  house,  the  worii  was  de- 
stroyed by  fire,  flood  or  wind,  before  completion,  it  has  been  held 
that  the  contractor  cannot  recover."'  So,  where  one  undertakes 
to  erect  a  building  which  is  destroyed  when  nearly  completed, 
leaving  only  the  foundation,  he  cannot  recover  for  the  founda- 
tion on  the  quantum  meruit."^  But  where  a  building  is  destroyed 
before  completion,  it  has  been  held  that  a  contractor  who  agreed 
to  do  a  particular  part  of  the  work,  is  excused  from  further  per- 
formance of  the  contract,  and  is  entitled  to  recover  for  the  work 


349;  Washburn  v.  Dettinger,  76  Hun 
(N.  Y.)  141,  57  N.  Y.  St.  320,  27  N. 
Y.  S.  540 ;  Norton  v.  Fancher,  92  Hun 
(N.  Y.)  463,  72  N.  Y.  St.  434,  36  N. 
Y.  S.  1032 ;  Lawing  v.  Rintles,  97  N. 
Car.  350;  Bailey  v.  Brown,  9  Ohio 
Cir.  Ct.  455;  Janes  v.  Scott,  59  Pa. 
St.  178,  98  Am.  Dec.  328;  Stover  v. 
Allen,  1  Heisk.  (Tenn.)  486;  Chap- 
man V.  Warden  (Tex.  Civ.  App.), 
110  S.  W.  533;  Burke  v.  Purifoy,  21 
Tex.  Civ.  App.  202,  50  S.  W.  1089; 
Bartlett  v.  Bisbey,  27  Tex.  Civ.  App. 
405,  66  S.  W.  70 ;  Classen  v.  Elmen- 
dorf  (Tex.  Civ.  App.),  il  S.  W.  245; 
In  re  Dale's  Case,  14  Ct.  CI.  (U.  S.) 
514;  Dermott  v.  Jones,  2  Wall  (U. 
S.)  1,  17  L.  ed.  762;  Eaton  v.  Joint 
School  Dist.  No.  3,  23  Wis.  374; 
Vogt  v.  Hecker,  118  Wis.  306,  95  N. 
W.  90.  Contra,  see  Benedict  v.  Cin- 
cinnati, 7  Ohio  Dec.  (Reprint)  261, 
2  Wkly.  L.  Bui.  ?>i\  Savage  v.  Glenn, 
10  Ore.  440. 

"  Partridge  v.  Forsyth,  29  Ala.  200; 
Clark  V.  Collier,  100  Cal.  256,  34  Pac. 
•677;  Superintendent  &c.  of  Public 
Schools  V.  Bennett,  27  N.  J.  L.  513, 
72  Am.  Dec.  ^Ti;  Tompkins  v.  Dud- 
ley, 25  N.  Y.  272,  82  Am.  Dec.  _349n ; 
Lumber  Co.  v.  Purdum,  41  Ohio  St. 
ilZ;  Bastrop  &  Austin  Bayou  Rice 
Growers'  Assn.  v.  Cochran  (Tex. 
Civ.  App.),  138  S.  W.  1188;  Dermott 
V.  Jones,  2  Wall.  (U.  S.)  1,  17  L.  ed. 
762.  Compare  Florence  Gas  Electric 
Light  &  Power  Co.  v.  Hanby,  101  Ala. 
IS,  13  So.  343 ;  Steele  v.  Buck,  61  111. 
343,  14  Am.  Rep.  60;  Morford  v. 
Mastin,  6  T.  B.  Mon.  (Ky.)  609,  17 
Am.  Dec.  168;  Hayward  v.  Leonard, 
7  Pick.  (Mass.)  181,  19  Am.  Dec. 
268;  Lord  v.  Wheeler,  1  Gray 
(Mass.)  282;  Cleary  v.  Sohier,  120 
Mass.    210;    Wells    v.    Calnan,    107 
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Mass.  514,  9  Am.  Rep.  65;  Hayjies  v. 
Second  Baptist  Church,  88  Mo.  285, 
57  Am.  Rep.  413;  Smith  v.  Brady,  17 
N.  Y.  173,  72  Am.  Dec.  442,  and  note ; 
Crawford  v.  McKinney,  165  Pa.  St. 
605,  30  Atl.  1045 ;  Galyon  v.  Ketchen, 
85  Tenn.  55,  1  S.  W.  508;  Gonzales 
College  v.  McHugh,  21  Tex.  256; 
HoUis  V.  Chapman,  36  Tex.  1 ;  Car- 
roll V.  Welch,  26  Tex.  147;  Weis  v. 
Devlin,  67  Tex.  507,  3  S.  W.  726,  60 
Am.  Rep.  38.  But  where  a  contractor 
agreed  to  manufacture  the  iron-work 
for  a  house  being  built,  and  put  up 
the  same,  the  work  to  be  at  his  own 
risk  until  the  building  was  completed, 
it  was  held  that  the  manufacturer  did 
not  assume  the  risk  of  the  building, 
which  was  destroyed,  but  only  his 
materials  furnished,  and  therefore 
that  the  destruction  of  the  building  by 
fire  did  not  deprive  him  of  his  right 
to  recover  the  price  of  the  iron-work 
manufactured  and  ready  to  be  deliv- 
ered. Rawson  v.  Clark,  70  111.  656; 
Clark  V.  Busse,  82  111.  515.  Under  a 
building  contract  requiring  the  con- 
tractor to  construct  the  building  in 
accordance  with  the  plans  and  specifi- 
cations, absolutely  and  uncondition- 
ally, and  requiring  the  contractor  to 
give  a  bond  to  the  owner  for  the 
faithful  performance  of  the  contract, 
the  contractor  must  bear  the  loss  or 
damage  to  the  building  caused  by  a 
storm,  although  the  bond  recited  that 
neither  the  principal  nor  the  surety 
shall  be  liable  for  damages  resulting 
from  the  act  of  God.  Milske  v. 
Sterner  Mantle  Co.,  103  Md.  235,  63 
Atl.  471,  S  L.  R.  A.  (N.  S.)  1105,  115 
Am.  St.  354. 

"Doll  V.  Young,  149  Ky.  347,  149 
S.  W.  854. 
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done.''°  And  under  a  contract  for  the  erection  of  an  elevator  in 
a  building,  to  be  paid  for  when  accepted  by  the  architect  of  the 
building,  permission  to  the  tenants  to  use  the  elevator  was  held 
not  an  acceptance  of  the  elevator  by  the  architect  entitling  the 
contractor  to  compensation  for  its  construction,  where  it  was 
destroyed  by  fire  before  acceptance."  But  a  contractor  may  re- 
cover for  part  performance,  where  the  building  was  destroyed 
by  fire  through  the  negligence  of  the  owner  while  it  was  under 
his  exclusive  control."  So,  under  a  contract  for  the  construction 
of  a  tunnel  in  accordance  with  specifications  of  the  engineers  of 
the  employer,  providing  that  the  tunnel  should  be  timbered  in  a 
practical  and  workmanlike  manner,  where  the  employer  furnished 
the  material  for  timbering,  and  the  contractor  protested  that  the 
timber  was  defective  and  the  specifications  insufficient,  he  cannot 
be  held  responsible  for  the  caving  in  of  the  tunnel,  but  is  entitled 
to  recover  for  extra  work  rendered  necessary  thereby.''  And  it 
has  been  held  that  the  owner  may  sue  the  contractor  for  damages 
for  failure  to  perform,'*  and  recover  payments  made  during  the 
progress  of  the  work."  Under  a  contract  providing  how  the  loss 
shall  be  borne  in  case  of  destruction  of  the  building  before  its 
completion,  a  covenant  that  destruction  of  the  building  shall  ex- 
cuse the  contractor  from  further  performance  and  entitle  him 
to  recover  for  the  value  of  the  work  done,  is  not  implied."  So, 
where  the  lumber  of  a  new  building  was  destroyed  by  fire  after 
being  worked  upon  by  a  carpenter  who  had  a  contract,  it  was  held 
that  he  could  not  recover,  although  it  had  been  agreed  that  the 
work  was  to  be  paid  for  as  it  progressed,  and  although  the  owner 
received  the  insurance  on  the  lumber;  the  carpenter  had  an  in- 

'°  American  Surety  Co.  v.  San  An-  '*  School  Dist.  No.  1  v.  Dauchy,  25 

tonio  Loan  &  Trust   Co.    (Tex.  Civ.  Conn.  530,  68  Am,  Dec.  371 ;  Adams 

App.),  98  S.  W.  387.  v.  Nichols,  19  Pick.   (Mass.)  275,  31 

"Louisville  Foundry  &  Mach.  Co.  Am.  Dec.   137;   Stees  v.  Leonard,  20 

V.  Patterson,  29  Ky.  L.  349,  93  S.  W.  Gil.   (Minn.)   448;  Dermott  v.  Jones, 

22.  2  Wall.  (U.  S.)  1,  17  L.  ed.  762. 

"Partridge  V.  Forsyth,  29  Ala.  200;  " Butterfield  v.  Byron,  153  Mass. 
Rawson  v.  Clark,  70  111.  656;  Roth-  517,  27  N.  E.  667,  12  L.  R.  A.  571,  25 
well  V.  Dean,  60  Mo.  App.  428;  Am.  St.  654;  Public  Schools  v.  Ben- 
Clarke  V.  Koeppel,  119  App.  Div.'  (N.  nett,  27  N.  J.  L.  513,  72  Am.  Dec.  373; 
Y.)  458,  104  N.  Y.  S.  65;  Sinnott  v.  Tompkins  v.  Dudley,  25  N.  Y.  272,  82 
Mullin,  82  Pa.  St.  333,  Am,  Dec,  349;  Bartlett  v,  Bisbey,  27 

"McConnell  v.  Corona  City  Water  Tex,  Civ,  App,  405,  66  S,  W.  70, 

Co,,  149  Cal,  60,  85  Pac.  929,  8  L.  R.  '"Watson  v.  Alta  Inv.  Co.,  12  CaL 

A.  (N.  S.)  1171,  App,  560,  108  Pac,  48. 


883  .  PERFORMANCE   OR   BREACH.  §    3702 

surable  interest  only."  So,  again,  it  has  been  held  that  one  cannot 
recover  for  work  done  and  materials  furnished  under  a  nonappor- 
tionable  contract  to  put  up  an  addition  to  an  existing  building  for 
a  fixed  sum,  where  the  main  house  and  the  partially  constructed 
addition  is  burned.'*  But  the  weight  of  authority  seems  to  be  that 
if  one  undertakes  to  build  an  addition  to  an  existing  structure,  or 
to  repair  a  building,  and  without  his  fault  the  original  building 
and  the  addition  or  repairs  are  destroyed  before  completion,  he  is 
relieved  from  further  performance,  and  may  recover  on  the 
quantum  meruit."  It  has,  however,  been  held  under  such  cir- 
cumstances, that  the  owner  may  elect  to  rebuild  the  structure  in 
the  condition  it  was  before  it  was  destroyed,  and  require  the  con- 
tractor to  perform  his  contract.*"  So,  also,  where  an  uncompleted 
building  falls,  by  reason  of  a  latent  defect  in  the  soil,  the  loss  is 
upon  the  contractor.*^  Where  a  building  contract  contains  no 
warranty  of  the  sufficiency  of  the  plans,  if  the  building  falls  be- 
fore completion,  on  account  of  the  insufficiency  in  the  plans,  the 
loss  must  be  borne  by  the  contractor,  but  if  the  building  falls 
after  its  completion,  the  loss  must  be  sustained  by  the  owner.*^ 

"  Eichelberger    v.    Miller,    20    Md.  Co.,  27  Hun   (N.  Y.)   557;  Hayes  v. 

332;  Derrickson  v.  Edwards,  29  N.  J.  Gross,  162  N.  Y.  610,  57  N.  E.  1112, 

L.  468,  80  Am.  Dec.  220;  Galyon  v.  affg.  9  App.  Div.   (N.  Y.)   12;  Niblo 

Ketchen,  85  Tenn.  55,  1  S.  W.  508;  v.  Binsse,  44  Barb.  (N.  Y.)  54,  revd. 

Cook  V.  McCabe,  53  Wis.  250,  10  N.  40  N.  Y.  (1  Keyes)  476,  3  Abb.  Dec. 

W.  507,  40  Am.  Rep.  765.  (N.    Y.)    375;    Bailey    v.    Brown,   6 

"Fildew   V.   Besley,   42   Mich.    100,  Ohio  Cir.  Dec.  440,  9  Ohio  Cir.  Ct. 

3  N.  W.  278,  36  Am.  Rep.  433n.  455 ;  Hollis  v.  Chapman,  36  Tex.   1 ; 

"  Appleby  v.  Myers,  L.  R.  2  C.  P.  Weis  v.  Devlin,  67  Tex.  507,  3  S.  W. 

650-  Menenetone  v.  Athawes,  3  Burr.  726,   60   Am.   Rep.   38;    Bradford   v. 

1592-  Taylor  v.  Caldwell,  3  B.  &  S.  Whitcomb,  11  Tex.  Civ.  App.  221,  32 

826,    113    E.    C.    L.    824.     Compare,  S.  W.   571;   Hysell  v.   Sterling  Coal 

Clark  V.  Collier,  100  Cal.  256,  34  Pac.  &c.   Co.,   46   W.    Va.    158,   33   S.   E. 

677-    Schwartz    v.    Daegling,    55    111.  95 ;  Cook  v.  McCabe,  53  Wis.  250,  10 

342  •  Krause  v.  Board  of  School  Trus-  N.  W.  507,  40  Am.  Rep.  765. 

tees  (Ind.  App.),  66  N.  E.  1010;  Gar-  ™Weis  v.   Devlin,   67   Tex.   507,   3 

retty  v   Brazell,  34  Iowa  100;  Seguin  S.  W.  726,  60  Am.  Rep.  38;  Chapman 

V    Debon    3  Mart.   (O.   S.)    (La.)   5,  v.  Beltz,  48  W.  Va.  1,  35  S.  E.  1013. 

5  Am  Dec.  735;  Gilbert  &c.  Mfg.  Co.  ^Trustees  &c.  v.  Bennett,  27  N.  J. 

v.  Butler,  146  Mass.  82,  IS  N.  E.  76;  L.  513,   72   Am.   Dec.   373;    Stees   v. 

Butterfield  v.  Byron,  153  Mass.  517;  Leonard,  20   Minn.   494;    Florida   R. 

Angus  V.   Scully,  176  Mass.  357,  57  Co.  v.  Smith,  21  Wall.  (U.  S.)  255, 

N  E  674-  Teakle  V.  Moore,  131  Mich.  22  L.  ed.  513;   Dermott  v.   Jones,  2 

427,  91   N.  W.  636;  Haynes  v.   Sec-  Wall.  (U.  S.)   1,  17  L.  ed.  762. 

end  Baptist  Church,  88  Mo.  285,  57  '"  American  Surety  Co.  v.  San  An- 

Am.    Rep.    413;    Haynes    v.    Second  tonio  Loan  &c.  Co.  (Tex.  Civ.  App.), 

Baptist    Church,    12    Mo.    App.    536;  98  S.  W.  387;  Lonergan  v.  San  An- 

Dexter  v  Norton,  47  N.  Y.  62,  7  Am.  tonio  Trust  Co.,  101  Tex.  63,  104  S. 

Rep    415  •  Whelan  v.  Ansonia  Clock  W.  1061,  106  S.  W.  876,  22  L.  R.  A. 
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But  if  by  reason  of  defective  plans  furnished  by  the  owner,  the 
building  collapses  or  becomes  dangerous  and  useless,  it  has  been 
held  that  the  contractor  may  recover  for  the  work  done  by  him/' 
And  the  same  rule  applies  where  the  destruction  is  due  to  a 
change  in  the  plans  by  the  owner  over  the  protest  of  the  con- 
tractor.** It  has  been  held,  moreover,  that  where  the  contract 
was  to  do  masonry  work  and  furnish  part  of  the  materials  for  a 
certain  sum,  not  to  be  paid  until  completion,  and  the  unfinished 
building  was  destroyed  by  fire,  the  contractor  might  recover, 
especially  where  the  owner  treated  the  house  as  his  own  by  pro- 
curing insurance  thereon,  and  receiving  money  thereon  after  the 
loss.*° 

It  has  been  held  that  a  building  contractor  may  recover  at 
the  contract-price  for  work  actually  done  on  the  building  under 
the  contract,  where  the  building,  before  completion,  was  totally 
destroyed.*"  But  this  decision  does  not  agree  with  the  weight  of 
authority.  The  rule  fixing  upon  the  contractor  a  liability  for 
buildings  destroyed  before  completion  has  been  carried  even  fur- 
ther, holding  that  an  action  may  also  be  maintained  against  him 
for  the  money  advanced  to  him  by  the  owner  during  the  progress 
of  the  building."     However,  the  rule  does  not  apply  to  cases 

(N.   S.)   364,  130  Am.   St.  803.     Un-  "In  re  Dale's  Case,  14  Ct.  CI.   (U. 

der   a  contract   for   the   construction  S.)   514. 

of  a  gas  tank  stipulating  that  it  *>  Cook  v.  McCabe,  53  Wis.  250,  10 
should  not  be  accepted  until  it  had  X.  W.  507,  40  Am.  Rep.  765.  Corn- 
been  proven  to  be  water-tight  after  pare  Garretty  v.  Brazell,  34  Iowa 
being  filled  with  water  for  30  days,  100;  Eichelberger  v.  Miller,  20  Md. 
and    the   tank   collapsed   after   being  332. 

filled  with  water,  before  the  expira-  *  Halsey  v.  Waukesha  Springs 
tion  of  the  30  days,  the  fact  that  the  Sanitarium  125  Wis.  311, 104  N.  W.  94. 
owner  had  made  preparations  to  use  "  School  Trustees  of  Trenton  v. 
the  tank,  by  making  the  necessary  Bennett,  3  Dutch.  (N.  J.)  613  (de- 
preparation  for  connecting  with  the  fective  soil)  ;  Tompkins  v.  Dudley, 
tank,  does  not  show  an  acceptance  25  N.  Y.  272,  83  Am.  Dec.  349;  Der- 
thereof  so  as  to  make  him  liable  for  mott  v.  Jones,  2  Wall.  (U.  S.)  1,  19 
the  loss.  Logan  v.  Consolidated  Gas  L.  ed.  762.  Where  the  contractor 
Co.,  107  App.  Div.  (N.  Y.)  384,  95  has  through  act  of  God  failed  to  per- 
N.  Y.  S.  163.  form,  and  the  contract  is  entire,  the 
^  Siebert  v.  Leonard,  17  Gil.  owner  may  recover  from  the  con- 
(Minn.)  410;  Leavitt  v.  Dover,  67  tractor  any  sums  advanced  before 
N.  H.  94,  32  Atl.  156,  68  Am.  St.  the  breach  by  the  latter;  the  contract- 
640;  Bvron  v.  New  York,  7  N.  Y.  St.  or  may  set  off  his  claim  for  work 
17,  54  N.  Y.  Super.  Ct.  411 ;  Murphy  and  labor.  Butterfield  v.  Byron,  153 
v.  Liberty  Nat.  Bank,  184  Pa.  St.  208;  Mass.  517,  27  N.  E.  667,  12  L.  R.  A. 
In  re  Sickel's  Case,  1  Ct.  CI.  (U.  S.)  (N.  S.)  S71n,  25  Am.  St.  654. 
214. 
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where  the  contractor  is  entitled  by  the  agreement  to  pay  as  the 
work  progresses.^^  Thus,  where  the  risk  was  taken  by  the  owner, 
and  the  contractor,  a  carpenter,  had  performed  part  of  his  work, 
when  the  building  was  consumed,  the  court  held  that  he  was  en- 
titled to  a  mechanic's  lien  claim  upon  the  ground  for  the  amount 
due  him  at  the  time  of  the  fire.*°  But  a  contractor  cannot  avoid 
provisions  in  a  building  contract  which  deprive  him  of  instal- 
ments which  had  accrued  when  the  building  was  destroyed,  by 
showing  that  the  completion  of  the  building  was  delayed  by  other 
contractors."" 

§  3703.  Performance  becoming  impossible. — Building  con- 
tracts, from  their  very  nature,  can  rarely  become  absolutely  im- 
possible, and  the  instances  cited,  concerning  property  destroyed 
by  inevitable  accident,  show  that  the  contractor  will  rarely  indeed 
be  excused  from  completing  his  undertaking.**^  The  general  rule 
applicable  to  contracts,  that  impossibility  of  performance  of  the 
contract  will  operate  as  a  discharge,  does  not  frequently  excuse 
a  substantial  execution  of  a  building  contract."^  The  policy  of 
the  law  is  to  enforce  the  agreement  as  made  if  possible,  and  it 
considers  that,  at  the  time  of  making  a  contract,  the  parties 
should  have  provided  for  all  contingencies  tending  to  excuse  per- 
formance."^ Yet,  if  the  impossibility  arises  from  the  nonexist- 
ence of  the  subject-matter,  the  contract  may  be  avoided."*  So, 
where  a  tenant  who  had  agreed  to  dig  not  less  than  one  thou- 
sand tons  of  potter  clay  annually,  paying  a  certain  royalty  per 
ton,  pleaded  that  there  had  never  been  one  thousand  tons  on  the 
land,  the  court  held  that  the  covenant  is  only  applicable  if  the  clay 

^  Schwartz  v.  Saunders,  46  111.  18 ;  A  strike  is   no    excuse   for   nonper- 

Garretty  v.  Brazell,  34  Iowa  100.  formance.     Budgett  v.  Binnington,  25 

™  Sontag  V.  Brennan,  75  111.  279.  Q.  B.  D.  320.     See  generally  vol.   1, 

""Seebach    v.    Kuhn,    9    Cal.    App.  ch.  on  Impossible  Consideration  and 

485,  99  Pac.  723.  Contracts. 

"Bacon   v.   Cobb,  45   111.  47.     See  »=  Bacon  v.  Cobb,  45  111.  47. 

also,  Stark  V.  Parker,  2  Pick.  (Mass.)  "Strickland    v.    Turner,    7    Exch 

267,  13  Am.  Dec.  425;   Hair  v.  Bell,  217.     Where  the  building  on   which 

6  Vt.  35 ;  Philbrook  v.  Belknap,  6  Vt.  the   work  was   being   done   was    de- 

383;   Brown  v.  Kimball,  12  Vt.  617;  stroyed    shortly    before    completion, 

Olmstead  v.  Beale,  19  Pick.   (Mass.)  the   contractor   was   held   not  bound 

528.  to  go  on  with  the  work.    Butterfield 

""Paradine  v.  Jane,  Aleyn,  26;  At-  v.    Byron,    153    Mass.   517,   27   N    E 

kinson  V.  Ritchie,  10  East  530;  667,  12  L.  R.  A.  571,  25  Am.  St,  654 
Tompkins  v.   Dudley,  25   N.   Y.  272. 


§    2,7^Z  BUILDING    CONTRACTS.  886 

is  really  there."^  Where  the  contracting  parties  knew  from  the 
beginning  that  the  contract  could  not  be  executed  unless  the  ex- 
istence of  certain  conditions  remained  in  force,  the  fulfilment  of 
the  contract  may  be  discharged  by  the  perishing  of  the  condition 
or  thing.""  For  example,  it  has  been  held  that  where  a  party 
contracts  to  erect  a  bridge,  and  binds  himself  to  keep  it  in  repair 
for  a  term  of  years,  he  is  not  liable  to  rebuild  if  the  bridge  is 
destroyed  by  fire."'  A  contrary  result  was  reached,  where  a 
bridge  was  washed  away  by  an  unusual  and  extraordinary  fliood 
through  no  fault  of  the  contractor,  the  latter  being  held  bound  to 
rebuild  the  bridge  under  a  covenant  to  keep  it  in  order."*  In  an- 
other case  it  was  held  that  the  lessee  is  bound  to  rebuild  if  his 
lease  stipulates  that  he  shall  keep  the  property  in  repair.""  On  the 
other  hand,  where  the  plaintiff  contracted  with  the  defendant  to 
erect  certain  machinery  upon  the  premises  of  the  latter  for  his 
own  occupation  and  use,  for  a  fixed  sum,  and  to  keep  the  prop- 
erty in  order,  it  was  held  that  both  parties  were  excused  from 
further  performance  when  the  property  was  accidentally  destroyed 
by  fire,  and  that  the  plaintiff  was  not  entitled  to  recover  anything 
for  his  machinery.^  The  act  of  God  is  not  a  defense,  unless  it 
amounts  to  making  performance  absolutely  impossible.  The  fact 
that  the  duties  involved  under  the  contract  have  thereby  become 
more  onerous  than  was  anticipated  when  the  contract  was  made, 
or  that  to  carry  out  the  contract  after  the  act  will  impose  great 
hardship  upon  the  contractor,  will  not  excuse  him  from  perform- 
ance of  his  stipulations.  So,  if  the  contract  can  be  substantially 
carried  into  effect,  although  the  act  of  God  renders  an  exact  per- 
formance impossible,  the  contract  must  nevertheless  be  complied 
with,  if  desired  by  the  other  party,  as  far  as  possible.^    The  lead- 

"'  Clifford  V.  Watts,  L.  R.  S  C.  P.  "^  Bullock  v.  Dommitt,  6  T.  R.  650, 

577.  'Appleby   v.    Meyers,    L.    R.   2    C. 

"Taylor  v.  Caldwell,  3  B.  &  S.  826,  P.  651,  36  L.  J.  C.  P.  331. 

32  L.  J.  Q.  B.  164,  ^  White   v.    Mann,   26    Maine   361 

"  Livingston   County  v.   Graves,  32  Chapman  v.  Dalton,  1  Plowden  284 

Mo.  479.    In  Weis  v.  Devlin,  67  Tex.  Holtham  v.  Ryland,  1  Eq.  Cas.  Abr, 

507,  3  S.  W.  726,  60  Am.  Rep,  38,  the  18.     See   Nugent  v.   Smith,  L.   R.   1 

contractor  recovered  for  work  done  C.    P.   D,   423,   45   L.   J.    C.    P.   697 

in   repairing,   though  the   house  was  Olmstead  v.  Beale,  19  Pick.   (Mass.) 

burned  before  the  repairs  were  com-  528;  Hair  v.  Bell,  6  Vt.  35;  Philbrook 

pleted.  V.  Belknap,  6  Vt.  583. 

™  Brecknock  Co.  v.  Pritchard,  6  T. 
R.  750. 
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ing  rule  may  thus  be  stated :  That  if  the  contract  is  entire  and 
indivisible  for  the  erection  and  completion  o*f  a  certain  building 
for  a  certain  price,  and  the  structure  is  destroyed,  whether  by 
fire,  lightning,  storm,  or  defective  soil,  before  completion,  the 
loss  falls  upon  the  contractor  f  but  if  the  contract-price  is  to  be 
paid  by  instalments  as  certain  specified  portions  of  the  work  are 
completed,  and  the  house  is  destroyed  during  the  progress  of 
the  work,  the  contractor  is  entitled  to  all  the  instalments  then 
due,  the  only  loss  which  falls  upon  him  being  for  the  uncom- 
pleted portion  upon  which  he  may  be  engaged  at  the  time  of  the 
fire.* 

§  3704.  Illegal  contracts. — An  illegal  contract  cannot  be 
enforced;''  and  thus,  where  the  plaintiff  performed  work  as  a 
carpenter  in  constructing  a  ninepin  alley  in  violation  of  law,  it 
was  held  that  he  could  not  recover;"  so  where  one  covenants  to 
erect  a  building  in  violation  of  local  ordinances  or  legislative  , 
enactments,  such  as  pertain  to  thickness  of  walls,  or  the  like,  the 
contract  will  not  be  binding.'  Agreements  of  an  immoral  nature 
and  unlawful,  whether  at  the  time  of  making  the  contract  or 
when  execution  thereof  is  sought,  will  not  be  upheld  in  court.'* 

§  3705.  Consequence  of  defective  work. — The  party  order- 
ing the  erection  of  a  building  is  not  bound  to  accept  a  structure 
defectively  and  negligently  built  in  violation  of  the  contract ;  and 
if  he  accepts  the  work  he  is  not  necessarily  estopped  from  showing 
that  it  is  defective,"  yet  he  is  usually  rendered  liable  by  the  ac- 

'  Appleby  v.  Meyers,  L.  R.  2  C.  P.  134  Am.  St.  673n.  Under  a  build- 
651 ;  1  Addison  on  Contracts  (3d  Am.  ing  contract  requiring  the  con- 
ed.), §  495.  tractor    to   fill   casings    around    piers 

'  Menetone    v.    Athawes,    3    Burr,  with  concrete,  and  providing  that  the 

1592;    1    Addison   on    Contracts    (3d  concrete    shall    be    well   tamped,    the 

Am. 'ed.),  §  495.  contractor  is  not  liable  for  damages 

°  Stevens  v.   Gourley,  7  C.   B.    (N.  caused  by  tamping  the  concrete,  un- 

S.)  99,  1  L.  T.  (N.  S.)  33.    See  gen-  less  the  tamping  was  not  done  in  the 

erallv  vol.   2.   chaps,   on   illegal  con-  proper  manner.     Novelty  Mill  Co.  v. 

tracts.  Heinzerling,  39  Wis.  244,  81  Pac.  742. 

°  Spurgeon    v.    McElwain,    6    Ohio  Under    a    contract    to    construct    a 

442   27  Am.  Dec.  266.  building  in   accordance   with   another 

'Stevens  v.   Gourley,  7  C.  B.    (N.  building    at    a    specified    price,    the 

S.)  99   1  L.  T.  (N.  S.)  33.  owner  is  not  liable  for  concrete  work 

°  Spurgeon    v.    McElwain,    6    Ohio  which  was  rendered  defective  because 

442  27  Am  Dec  266.  put  down  in   frozen  weather.   Nance 

"  korf  V '  Lull,  70  111.  420 ;   Handy  v.  Patterson  Bldg.  Co.,  140  Ky.  564, 

V.  Bliss,  204  Mass.  513,  90  N.  E.  864,  131  S.  W.  484,  140  Am.  St.  398. 
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ceptance  to  pay  for  it  what  it  is  reasonably  worth.^"  And  where 
the  owner  of  a  warehouse  accepted  it  as  being  constructed  in 
compliance  with  the  contract,  after  full  examination,  and  with 
knowledge  of  the  materials  used  and  workmanship,  it  was  held 
that  he  could  not  recover  for  a  breach  of  the  contract  because 
of  the  subsequent  breaking  down  of  the  building."  But  it  has 
been  held  that  latent  defects  in  a  building  are  not  waived  by  the 
owner's  taking  possession  of  the  building  prior  to  its  completion, 
and  continuing  to  occupy  it.^^  So,  where  a  building  contractor, 
through  negligence  in  constructing  the  building,  makes  the  walls 
so  that  they  overhang  abutting  property  of  another,  the  owner, 
by  making  payments  during  the  progress  of  the  work,  and  by 
using  the  building  afterward,  does  not  waive  any  right  to  have 
the  walls  built  in  a  proper  manner,  where  it  appears  that  he  never 
assented  to  the  defect  nor  waived  objection  thereto.^^  On  the 
other  hand,  the  owner  may  order  the  contractor  to  rebuild,  and, 
if  the  latter  refuses  to  comply  with  his  agreement  in  a  substantial 
manner,  he  may  be  required  to  remove  his  materials,  in  which 
event  the  owner  will  not  be  liable  for  the  work  already  performed. 
If  the  materials  are  useless  for  the  purpose,  the  owner  is  not 
bound  to  pay  for  them,  although  left  upon  his  land.^* 

The  law  implies  that  all  work  is  to  be  done  in  a  workmanlike 
manner,  although  the  contract  is  silent  upon  the  point."''  Even  the 
fact  that  the  price  agreed  upon  was  grossly  inadequate,^"  or  that 
the  defendant  saw  the  work  done  and  had  benefited  thereby,  has 
been  held  not  to  modify  this  rule.^"  The  owner  may  generally 
elect  to  claim  damages  for  the  defects  or  to  call  for  new  parts 
within  the  time  lirpited  by  the  contract.  So,  under  a  contract  for 
the  construction,  for  a  railroad,  of  hoisting  towers  and  equipment, 
wherein  the  contractor  agrees  that  the  work  shall  be  subject  to 
acceptance  by  the  railroad  company  and  its  vice-president,  and 
that  the  apparatus  shall  be  suitable  and  free  from  defects,  and 

"  Ford  V.  Smith,  25  Ga.  675 ;  Estep  "  Hill  v.  Featherstonehaugh,  5   M. 

V.  Fenton,  66  111.  467.  &  P.   541,  7   Bing.   569;    Times  Fire 

"Hartford    Mill    Co.    v.    Hartford  Assurance   Co.   v.    Hawke,   28   L.   J. 

Tobacco  Warehouse  Co.   (Ky.  App.),  Ex.  317. 

121  S.  W.  477.  "a  McDonald    v.    Simpson,   4    Ark 

"'  Marchand  v.   Perrin,   19  N.  Dak.  523,  38  Am.  Dec.  45. 

794,   124  N.  W.  1112.  "  Smith  v.  Bristol,  33  Iowa  24. 

"'  Sturts   V.  Ziegler,   44   Pa.   Super.  "  Smith  v.  Bristol,  33  Iowa  24. 
Ct.  124. 
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that  it  will  replace  any  part  thereof  which  may  prove  to  be  de- 
fective within  two  years  after  the  work  is  completed,  the  railroad 
company  has  the  right  to  elect  to  claim  damages  or  to  call  for  new 
parts  in  case  of  defects  in  the  apparatus  discovered  within  such 
time."  And  whether  there  was  faulty  workmanship  in  the  per- 
formance of  a  building  contract  is  a  question  for  the  jury." 

The  old  English  doctrine,  that  the  party  for  whom  work 
was  performed  upon  a  special  contract  must  pay  the  stipulated 
price,  and  then  resort  to  a  cross-suit  to  recover  an  allowance  for 
defects,"  has  been  changed  long  since,^"  and  it  is  now  held  that  the 
defendant  may  show  in  evidence  at  the  trial  of  the  action  on  the 
contract  that  the  work  was  improperly  done,  or  wholly  useless 
for  the  purpose  intended,  and  by  so  doing  reduce  the  damages  of 
the  plaintiff.^^  It  appears,  however,  from  both  the  English  and 
American  authorities,  that  the  plaintiff  can  either  bring  a  cross- 
action  against  the  defendant  for  not  properly  complying  with  the 
contract,  or  can  use  the  defective  performance  in  reducing  the 
defendant's  claim.^^  Where  the  contract-price  has  been  paid, 
and  the  owner  sues  the  contractor  for  defective  work,  the  admis- 
sions of  the  former,  if  an  action  had  been  brought  for  the  stipu- 
lated price  by  the  defendant,  do  not  operate  in  estoppel,  being 
confined  to  the  original  proceedings.  And  the  same  rule  applies 
to  the  pleadings  in  the  original  action.^* 

It  has  been  held  that  the  placing  of  water-pipes  outside  a  parti- 
tion in  violation  of  law,  requiring  a  correction  thereof,  is  such  a 
defect  in  performance  as  to  entitle  the  owner  to  compensation 
therefor.^*  When  work  is  defectively  done,  but  still  of  substantial 
value  for  the  purpose  intended,  the  plaintiff  is  generally  entitled  to 
compensation  f^  but  if  it  is  of  no  value  to  the  other  party,  nothing 

"  Hunt   Co.  V.   Boston   El.  R.   Co.,  to  the  amount  of  the  plaintiff's  de- 

199  Mass.  220,  85  N.  E.  446.  mand.     The  claim  shall  be  coextens- 

"  Young   V.    Stein,    152    Mich.   310,  ive  with  the  benefit. 

116  N.  W.   195,   15  D.  L.  N.  214,  17  ==■  Davis  v.  Hedges,  L.  R.  6  Q.   B. 

L.  R.  A.  (N.  S.)  231,  125  Am.  St.  412.  687;    Mondel   v.    Steel,   8   M.   &   W. 

"  Broom  v.  Davis,  7  East  480n.  858 ;  King  v.  Boston,  7  East  481n. 

=°Basten  v.  Butler,  7  East  481.  "'Carter  v.  James,  13  M.  &  W.  137; 

=^In     Farnsworth    v.     Garrard,     1  Howlett  v.  Tarte,  10  C.  B.    (N.   S.) 

Camp.    38,    Lord    Ellenborough    held  634. 

that,  if  there  has  been  no  beneficial  '*Bell  v.   Fox,    123   N.   Y.    S.   310, 

service,  there  shall  be  no  pay;  but  if  138  App.  Div.  (N.  Y.)  569. 

some  benefit  be  derived,  though  not  "*  Crookshank    v.     Mallory,    2     G. 

to  the  extent  expected,  this  shall  go  Greene   (Iowa)   257;  Davis  v.  Fish, 
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can  be  recovered.^"  The  right  of  the  owner  to  claim  damages  from 
the  contractor  for  defective  performance  is  not  defeated  by  the 
termination  of  the  contract  by  the  owner  because  of  the  failure 
of  the  contractor  to  comply  with  the  specifications,  and  complet- 
ing the  building  himself  and  deducting  the  cost  thereof  from  the 
contract-price.^'  But  where  a  contract  requires  written  notice 
to  the  contractor  of  defects,  oral  notice  is  held  insufficient  to 
raise  the  objection.^'  A  contractor  is  not  responsible  for  de- 
fective work  done  by  a  former  contractor  who  had  abandoned 
the  job,^^  nor  is  he  prevented  from  recovering  for  work  done, 
because  of  defects  caused  by  the  poor  material  furnished  by  the 
owner.^"  Where  a  contractor  agrees  to  remedy  defects,  but  the 
owner  corrects  the  same  after  acceptance,  without  giving  the 
contractor  notice  or  opportunity  to  make  the  repairs,  the  latter  is 
not  liable  for  the  expense  of  the  repairs.^^  One  who  does  de- 
fective work  may  generally  recover  the  contract-price  less  the 
cost  of  correcting  the  defects,^^  but  not  if  they  prevent  realiza- 
tion of  the  intention  of  the  owner  of  the  building.  So,  where 
the  work  done  is  useless  to  the  employer,  the  contractor  has  been 
held  liable  to  the  extent  of  the  damages  incurred  by  rebuilding; 
and,  if  for  repairs,  for  the  injury  to  the  house,  loss  of  rent,  dis- 
comfort, and  the  expense  of  obtaining  legal  redress. ^^  And  the 
contractor  is  not  relieved  from  liability  for  defective  work  or 
improper  materials  because  of  the  failure  of  the  architects  to 

1  G.  Greene  (Iowa)  406,  48  Am.  Dec.  "Dahlberg  v.  Girsch,  157  Gal.  324, 

387.    Where   there   has   been   only  a  107  Pac.  616. 

partial    performance,   but    the   owner  ^'  Sweatt  v.  Hunt,  42  Wash.  96,  84 

has  received  some  benefit  from  what  Pac.  1. 

has    been    done,    the    contractor   may  ^  Seymour  v.  Long  Dock  Co.,  20  N. 

recover  the   reasonable   value.     Gove  J.    Eq.    396 ;    Philadelphia    Hydraulic 

V.   Island  &c.   Mill   Co.,   19  Ore.   363,  Works  v.  Schenck,  80  Pa.  St.  334. 

24    Pac.    521;    ^tna    &c.    Works    v.  ™  Bye   v.    George   W.    McCauley   & 

Kossuth   County,  79  Iowa  40,  44  N.  Son    Co.,    7    Penne.    (Del.)    115,   76 

W.  215;  Gallagher  v.   Sharpless,   134  Atl.  621. 

Pa.    134,    19   Atl,    491;    School   Dist.  =^  Mansfield  v.  Beard,  82  N.  Y.  60. 

No.  2  v.  Boyer,  46  Kans.  54,  26  Pac.  =' Nolan  v.  Whitney,  88  N.  Y.  648, 

484.     Compare   Katz   v.   Bedford,  77  12    Wkly.    Dig.    421;    Woodward    v. 

Cal.  319,  19  Pac.  523,  11  L.  R.  A.  826.  Fuller,  8  N.  Y.  312.     But  not  in  ex- 

But    not    where    the    contractor    quit  cess    of    the    contract   price   less    the 

work  in  November  without  justifica-  cost  of  completion.     Phelps  v.  Beebe, 

tion,   and   did   not   attempt   to   begin  71  Mjch.  554,  39  N.  W.  761. 

again  until  the  next  spring.     Scheible  "  Somerby     v.      Tappan,      Wright 

V.  Klein,  89  Mich.  376,  50  N.  W,  857.  (Ohio)  229. 

™Taft  v.  Montague,  14  Mass.  282, 
7  Am.  Dec.  215. 
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condemn  the  same  as  the  work  progressed  under  authority  con- 
ferred by  the  contract,  where  there  has  been  no  final  payment  or 
certificate  issued.'''  But  a  mechanic  is  not  answerable  for  defects 
in  a  building  caused  by  defectiveness  in  the  plans  furnished  him 
by  the  owner.''  Thus  it  has  been  held  that  a  building  contractor 
is  not  responsible  for  errors  in  the  plans  of  the  architect,  not  ap- 
parent on  the  face  of  the  plans  and  not  easily  detected.^'  So, 
under  a  building  contract  for  the  furnishing  of  steel  work  for  a 
building,  requiring  the  owner  to  furnish  plans  and  drawings,  it 
was  held  that  the  remedy  of  the  contractor,  on  refusal  of  the 
owner  to  furnish  the  plans  and  drawings,  was  to  refuse  to  proceed 
under  the  contract,  and  to  hold  the  owner  liable  for  damages  for 
breach  of  the  contract.''^  One  under  contract  to  do  work  is  bound 
to  execute  it  in  a  good  and  workmanlike  manner;  and  if  from 
want  of  skill  the  work  is  worthless,  he  is,  as  has  been  said  before, 
entitled  to  nothing,  but  is  liable  for  any  damages  his  lack  of  skill 
may  have  caused.'*  On  the  other  hand,  the  obligation  of  a  con- 
tract for  work  and  labor  is  not  annulled  or  discharged  either  be- 
cause it  is  ascertained  before  the  work  is  begun  that  it  is  unneces- 

"  General    Fireproofing    Co.    v.    L.  Dis.  100,  S  Ohio  C.  C.  199;  Lounds- 

Wallace  &  Son,   17S  Fed.  6S0,  99  C.  berry    v.    Eastwick,    3    Phila.    (Pa.) 

C.  A.  204.  371;  Wade  v.  Haycock,  25  Pa.  382; 

'     *  Birmingham  Fire  Brick  Works  v.  Rohrman   v.    Steese,   9    Phila.    (Pa.) 

Allen,  86  Ala.  185,  5  So.  454;  Kendall  IBS    (as  to  defects  caused  by  inter- 

V.  Vallejo,  1  Cal.  371 ;  Weld  v.  Gold-  ference  of   the   owner)  ;    Beswick   v. 

enberg,  65  Fed.  466,  13  C.  C.  A.  12;  Piatt,   140   Pa.    St.   28,   21    Atl.    306; 

Smith  V.  Consumers'  Cotton  Oil  Co.,  Filbert   v.    Philadelphia,    181    Pa.    St.. 

86  Fed.  359,  30  C.  C.  A.  103 ;  Cannon  530,  Zl  Atl.  S4S ;  Murphy  v.  Liberty 

V.  Hunt,  116  Ga.  452,  42  S.  E.  734;  Nat.  Bank,  184  Pa.  St.  208;  Harlow 

Clark  V.   Pope,  70  111.   128;  Holland  v.  Homestead,  194  Pa.  57,  45  Atl.  87;. 

V.  Union  County,  68  Iowa  56,  25  N.  Muckle   v.    Payne,    198    Pa.    St.   444, 

W.  927;    MacRitchie  v.   Lake  View,  48   Atl.   413;    Giles   v.    San   Antonio, 

30  111.  App.  393;  Independent  School  Foundry   Co.    (Tex.    Civ.    App.),   24 

District  of  Centerville  v.   Swearngin,  S.  W.  546;  Bentley  v.  State,  IZ  Wis.. 

119  Iowa  702,  94  N.  W.  206;  Powell  416,  41  N.  W.  338. 

V.  Markham,  18  La.  Ann.  581 ;  Morse  "  Herbert  v.  Weil,  115  La.  424,  39 

&c.  Co.  V.  Puffer,  182  Mass.  423,  65  So.  389. 

N.   E.   804;    Perkins  v.   Roberge,   69  "Riebe  v.   Mauch      Chunk  Water 

N.    H.    171,    39   Atl.    583;    Isaacs    v.  Co.,  Zi  Pa.   Sup.   Ct  321.   See   also. 

Reeve  (N.  J.),  44  Atl.  1;  MacKnight  New  York  Architectural  Terra  Cotta 

Flintic  Stone  Co.  v.  New  York,  160  N.  Co.  v.  Williams,  184  N.  Y.  579,  11  N. 

Y.   72,   revg.   31   App.   Div.    (N.   Y.)  E.   1192. 

232,  52  N.  Y.  S.  747,  54  N.  E.  661;  ''Waul    v.    Hardie,    17    Tex.    SS3; 

Dwyer   v.   New  York,  11  App.   Div.  Hillyard  v.  Crabtree's  Admr.,  11  Tex. 

(N    Y.)  224,  79  N.  Y.  S.  17;  Feike  264,  62  Am.  Dec.  47S. 
V.  Columbus  &  E.  R.  Co.,  3  Ohio  C. 
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sary  or  useless,  or  because  the  employer  cannot  determine  how 
he  would  have  it  done/" 


§  3706.  Acceptance  and  waiver  of  defective  performance. — 
In  general,  the  acceptance,  with  knowledge,  of  work  improperly 
performed  is  a  waiver  of  the  right  to  plead  the  nonperformance  of 
the  work  as  a  condition  precedent,  and  the  contractor  may  sue  for 
payment.*"  So,  where  the  owner  of  land  accepted  cottages  built  for 
him,  he  was  held  on  a  quantum  meruit  bound  to  pay  for  them.*^ 
But  the  continued  use  of  a  building  by  the  owner  on  which  inferior 
work  has  been  done  does  not  necessarily  amount  to  acceptance  of 
the  work.*"  It  has  been  held  that  obvious  defects  are  waived  by 
acceptance  and  taking  possession  of  the  building,  though  such 
acts  do  not  waive  latent  defects  either  in  the  character  of  the 
workmanship  or  the  quality  of  the  materials  used.*^  But  the 
mere  fact  that  the  owner  of  the  building  took  possession  of  it 
with  knowledge  that  there  were  defects  in  its  construction,  will 
not  estop  him  from  claiming  damages  therefor,  in  the  absence 


'"  Graves  v.  Caruthers,  Meigs 
(Tenn.)   58. 

"Florence  Gas,  Electric  Light  & 
Power  Co.  V.  Hanby,  101  Ala.  15,  13 
So.  343;  Barker  v.  Nichols,  3  Colo. 
App.  25,  31  Pac.  1024;  Flannery  v. 
Rohrmayer,  46  Conn.  558,  33  Am. 
Rep.  36;  Waters  v.  Harvey,  3  Houst. 
(Del.)  441 ;  United  States  v.  Walsh, 
lis  Fed.  697,  52  C.  C.  A.  419;  :\Ion- 
roe  Female  University  v.  Broadfield, 
30  Ga.  1;  Cannon  v.  Hunt,  116  Ga. 
452,  42  S.  E.  734;  Stelts  v.  Armory 
Co.,  15  Idaho  551,  99  Pac.  98,  20  L. 
R.  A.  (N.  S.)  872;  Eldridge  v.  Rowe, 
2  Gilm.  (111.)  91,  43  Am.  Dec.  41; 
Korf  V.  Lull,  70  111.  420;  Cummings 
V.  Pence,  1  Ind.  App.  317,  27  N.  E. 
631 ;  Ludlow  Lumber  Co.  v.  Kuhling, 
119  Ky.  251,  26  Ky.  L.  1185,  83 
S.  W.  634,  115  Am.  St.  254;  Robert 
;\Iitchell  Furniture  Co.  v.  Monarch, 
19  Ky.  Law  239,  39  S.  W.  823; 
Lindsey  v.  Gordon,  13  Maine  60;  An- 
drews V.  Portland,  35  Maine  475 ; 
Adams  v.  Hill,  16  Maine  215;  Burke 
V.  Covne,  188  Mass.  401,  74  N.  E. 
942;  Talbot  Pav.  Co.  v.  Gorman,  103 
Mich.  403,  61  N.  W.  655,  27  L.  R. 
A.  96;  Dodge  v.  Minnesota  Plastic 
Slate   Roofing   Co.,    14   Gil.    (Minn.) 


327;  Stewart  v.  Fulton,  31  Mo.  59; 
Mohney  v.  Reed,  40  IMo.  App.  99; 
Bozarth  v.  Dudley,  44  K.  J.  L.  304, 
43  Am.  Rep.  373;  Smith  v.  Gugerty, 
4  Barb.  (N.  Y.)  614;  Studer  v.  Blei- 
stein,  115  N.  Y.  316,  22  N.  E.  243,  5 
L.  R.  A.  702;  Beswick  v.  Piatt,  140 
Pa.  St.  28,  21  Atl.  306;  Campbell  v. 
Hildebrandt,  68  Tex.  22,  2  S.  W. 
243,  2  Am.  St.  467.  Payment  of  an 
instalment  and  partial  use  is  a  suffi- 
cient acceptance  of  defective  per- 
formance to  constitute  a  waiver  as  to 
the  portion  properly  completed.  Katz 
V.  Bedford,  17  Cal.  319,  19  Pac.  523, 
1  L.  R.  A.  826.  Wildey  v.  School 
District,  25  Mich.  419;  Ekstrand  v. 
Barth,  41  Wash.  321,  83  Pac.  305.  See 
as  to  effect  of  acceptance  in  street 
improvement  contracts  where  abut- 
ters are  to  be  assessed.  2  Elhott 
Roads  &  Sts.  (3d  ed.),  §§  728,  729. 

^  Lucas  V.  Godwin,  3  Bing.  N.  Cas. 
737;  Porter  v.  Stewart,  2  Aik.  (Vt.) 
417. 

'=  Fitzgerald  v.  LaPorte,  64  Ark. 
34,  40  S.  W.  261. 

"MacKnight  Flintic  Stone  Co.  v. 
New  York,  13  App.  Div.  (N.  Y.) 
231,  43  N.  Y.  S.  139. 
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of  an  express  waiver,  or  of  facts  amounting  to  waiver."  Nor 
will  the  owner's  occupancy  of  the  building  before  completion 
thereof,  under  agreement  with  the  contractor  for  adjustment  of 
damages  for  certain  defective  work,  constitute  a  waiver  of  claims 
for  the  other  defects  in  the  construction.*"  And  where  the  owner 
who  was  without  knowledge  or  practical  experience  in  building, 
relied  entirely  upon  the  contractor,  who  was  her  personal  friend, 
to  properly  construct  the  house,  the  payment  by  such  owner  of  the 
contract-price,  and  occupancy  of  the  house  by  her,  did  not  con- 
stitute such  acceptance  of  the  work  as  to  estop  her  from  claiming 
damages  for  the  failure  of  the  contractor  to  do  the  work  in  ac- 
cordance with  the  contract,  the  defects  not  having  been  discov- 
ered until  after  payment  in  full  for  the  work.*"  So,  where  a 
contractor  undertook  the  construction  of  hoisting  towers  and 
equipment  for  a  railroad  company,  and  after  the  work  should 
have  been  completed  the  railroad  company  wrote  the  contractor 
intimating  that  the  towers  would  probably  prove  unsatisfactory, 
and  thereafter  the  parties  had  interviews  and  the  railroad  com- 
pany pointed  out  in  what  respects  the  towers  failed  to  meet  the 
requirements,  and  afterward  wrote  the  contractor  that  it  waived 
none  of  its  rights  under  the  contract  to  reject  any  or  all  of  the 
work  if  it  should  prove  unsatisfactory,  it  was  held  that  the  rail- 
road company  reserved  the  right  to  accept  or  reject  the  work  done 
under  the  contract  as  modified  by  the  interviews  and  correspond- 
ence, but  waived  defects  which  were  not  then  pointed  out  and  in- 
sisted upon.*^  Again,  where  one  party  contracted  with  another 
to  do  the  mason  and  brick  work  of  a  structure  for  a  specified 
sum,  but  failed  fully  to  comply  with  the  contract,  yet  the  work 
performed  was  reasonably  worth  the  amount  claimed,  the  con- 
tractor was  allowed  to  recover  on  a  quantum  meruit  for  substan- 
tial compliance.*^  And  it  is  held  that  a  provision  in  a  building 
contract  that  payment  shall  not  be  construed  as  an  acceptance  of 

"  Steltz  V.   Armory   Co.,   IS   Idaho  "  Ekstrand  v.  Earth,  41  Wash.  321, 

551,  99  Pac.  98,  20  L.  R.  A.  (N.  S.)  83  Pac.  305. 

872  "  Hunt  Co.  v.  Boston  El.  R.  Co., 

"Brent  v.  Head,  Westervelt  &  Co.,  199  Mass.  220,  85  N.  E.  446. 

138  Iowa  146,  115  N.  W.  1106,  16  L.  "  Smith   v.   Gugerty,  4  Barb.    (N. 

R  A   (N.  S.)  801n.  Y.)   614;  Lucas  v.  Godwin,  3  Bmg. 

N.  Cas.  IZl. 
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defective  work  or  improper  materials,  means  that  payment  of 
itself  does  not  constitute  acceptance,  but  may  be  considered  in 
connection  with  other  evidence."  Nor  does  part  payment  on  the 
contract-price  at  a  time  when  the  durability  and  fitness  of  the 
work  could  not  be  determined  constitute  an  absolute  acceptance 
of  the  work.°° 

The  general  rule  is,  that  if  work  and  materials  are  accepted 
although  not  coming  up  to  the  stipulations  of  the  contract, 
the  acceptor  is  liable  to  the  extent  to  which  he  is  benefited 
upon  an  implied  promise  to  pay  for  the  value  he  received." 
The  reasonable  value  of  the  materials  is  to  be  determined  by  the 
jury.'^  The  authorities,  as  appears  from  those  already  cited  as 
well  as  those  that  follow,  are  somewhat  in  conflict  as  to  whether 
the  act  of  taking  possession  of  a  building  implies  an  acceptance 
of  the  work  done;  much  depends  upon  the  circumstances  of  the 
particular  case.  So  it  has  been  held  that  where  a  person  accepts 
a  building  from  a  contractor,  his  acceptance  is  a  waiver  of  any 
objection  to  the  location,  or  to  the  time  and  manner  of  construc- 
tion;" but  the  better  rule  is  that,  where  a  permanent  work  is 
erected  on  the  land  of  the  defendant,  a  taking  of  possession  by 
him  is  not  necessarily  a  waiver  of  full  performance.^''  A  reason 
for  this  rule  is  that,  in  cases  of  building  contracts,  the  owner  of 
the  land  for  whom  the  building  is  constructed  has  not  the  option 
of  refusing  or  accepting  the  unfinished  building  without  substan- 

"  Handy   v.    Bliss,   204   Mass.    513,  Steam   Boiler   Works   v.    Manitowoc 

90  N.  E.  864,  134  Am.   St.  673n.  Glue  Co.,  120  Wis.  1,  97  N.  W.  515. 

""Asbestolith    Mfg.    Co.   v.    Kerley,  "'Becker  v.  Hecker,  9  Ind.  497.  But 

129  N.  Y.  S.  512.  see  Petrie  v.  Grover,  39  Ind.  343. 

"  McKinney  v.  Springer,  3  Ind.  59;  "'Emerson  v.  Coggswell,  16  Maine 

Thomas  v.   Ellis,  4  Ala.   108;  Merri-  11. 

weather  v.  Taylor,  IS  Ala.  735 ;  Ford  "  Kilbourne  v.   Jennings,  40  Iowa. 

V.  Smith,  25  Ga.  675.     But  see  Mun-  473 ;  Mitchell  v.  Wiscotta  Land  Co.,  3 

ro  V.  Butt,  8  E.  &  B.  738,  4  Jur.  (N.  Iowa  209;   Morford  v.  Mastin,  6  T. 

S.)    1231;  Ellis  V.  Hamlen,  3  Taunt.  B.  Mon.  (Ky.)  609,  17  Am.  Dec.  168; 

52;    Burn   v.    Miller,   4    Taunt.    745;  Stewart  v.  Fulton,  31  Mo.  59;  Yeats 

Roberts  v.  Havelock,  3  B.  &  Ad.  404 ;  v.   Ballentine,   56  Mo.  530 ;   Franklin 

Taylor  v.  Caldwell,  3  B.  &  S.  826,  32  v.    Schultz,    23    Mont.    165,    57    Pac. 

L.    J.    Q.    B.    164;    Fitzgerald   v.   La  1037;  Bozarth  v.  Dudley,  44  N.  J.  L. 

Porte,   64   Ark.    34,    40    S.    W.   261;  304,    43    Am.    Rep.    Zli;    Feeney    v. 

Pinches  v.   Swedish   Evangelical  Lu-  Bardsley,  66  N.  J.  L.  239,  49  Atl.  443 ; 

theran  Church,  55  Conn.  183,  10  Atl.  Anderson  v.  Todd,  8  N.  Dak.  158,  17 

264;    Payne   v.   Amos   Kent   Brick  &  N.   W.   599;    Smith  v.   Brady,   17  N. 

Lumber  Co.,  110  La.  750,  34  So.  763;  Y.  173,  72  Am.  Dec.  442;  Hartupee  v. 

Harrisburg  Lumber  Co.  v,  Washburn,  City  of  Pittsburg,  97  Pa.  107. 
29  Ore.  150,  44  Pac.  390;  Manitowoc 
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tial  injury  to  his  estate  and  loss  of  the  use  of  the  land  for  the 
time  occupied  in  the  work.°^  Waiver  of  the  breach  of  a  time- 
limit  stipulation  is  not  necessarily  a  waiver  of  other  breaches.'" 

§  3707.  Performance  to  satisfaction  of  architect  or  engi- 
neer.— Where  a  building  or  construction  contract  provides 
that  vi^ork  shall  not  be  accepted  and  payment  made,  except  upon 
the  certificate  of  approval  of  the  architect,  engineer,  or  other  per- 
son in  charge  of  the  work,  such  provision  is  binding  on  the 
parties,^'  and  refusal  to  issue  a  certificate  of  approval  is  usually 


"'Wallis  V.  Smith,  L.  R.  21  Ch.  D. 
243,  47  L.  T.  389,  31  W.  R.  214; 
Blythe  v.  Poultney,  31  Cal.  233.  In 
the  following  case  the  act  of  moving 
into  the  building  was  held  to  amount 
to  an  acceptance  of  the  work  done, 
so  as  to  make  the  owner  liable :  Gal- 
yon  V.  Ketchen,  85  Tenn.  55,  1  S.  W. 
508.  In  the  following  cases  it  was 
held  that  the  act  of  taking  possession 
was  not  necessarily  an  acceptance: 
Badders  v.  Davis,  88  Ala.  367,  6  So. 
834;  Presbyterian  Church  v.  Hoopes 
&c.  Co.,  66  Md.  598,  8  Atl.  752; 
Mohney  v.  Reed,  40  Mo.  App.  99; 
Boteler  v.  Roy,  40  Mo.  App.  234; 
Wildey  v.  School  District  No.  1,  25 
Mich.  419;  Vanderzee  v.  Herman,  13 
N.   Y.   S.   164. 

^  Continuance  to  use  a  building  on 
which  alterations  are  to  be  made  does 
not  operate  as  a  waiver  of  the  per- 
formance of  a  condition  precedent. 
Gove  V.  Island  City  Co.,  16  Ore.  93, 
17  Pac.  740;  Yeats  v.  Ballantine,  56 
Mo.  530 ;  Jacksonville  &  A.  R.  Co.  v. 
Woodworth,  26  Fla.  368,  8  So.  177. 

"Qarke  v.  Watson,  18  C.  B.  (N. 
S.)  278,  114  E.  C.  L.  278;  Milner  v. 
Field,  5  Exch.  829;  Scott  v.  Liver- 
pool Corp.,  3  DeG.  &  J.  334;  Grafton 
V.  Eastern  Counties  R.  Co.,  8  Exch. 
699;  Richardson  v.  Mahon,  L.  R.  4 
Ir.  486;  Mayes  v.  Reg.,  23  Can.  Sup. 
Ct.  454;  Davidson  v.  Francis,  14 
Manitoba  141;  Denver,  South  Park 
&  Pac.  R.  Co.  v.  Riley,  7  Colo.  494; 
Mitchell  V.  Dougherty,  90  Fed.  639, 
33  C.  C.  A.  205;  Wilcox  v.  Stephen- 
son, 30  Fla.  377,  11  So.  659;  Coey  v. 
Lehman,  79  111.  173;  Michaelis  v. 
Wolf,  136  III.  68,  26  N.  E.  384 ;  San- 
ders V.  Hutchinson,  26  III.  App.  633; 
Henderson  Bridge  Co.  v.  O'Connor, 


88  Ky.  303,  11  S.  W.  18,  957,  11  Ky. 
Law  146;  Gill  v.  Vogler,  52  Md. 
663;  ^tna  Indemnity  Co.  v.  Waters, 
110  Md.  673,  73  Atl.  712;  National 
Contracting  Co.  v.  Commonwealth, 
183  Mass.  89,  66  N.  E.  639;  Guthat 
V.  Gow,  95  Mich.  527,  55  N.  W.  442 ; 
Dinsmore  v.  Livingston  County,  60 
Mo.  241;  Boteler  v.  Roy,  40  Mo. 
App.  234 ;  McGlauflin  v.  Wormser,  28 
Mont.  177,  72  Pac.  428 ;  Byrne  v. 
Sisters  of  Charity  of  St.  Elizabeth,  45 
N.  J.  L.  213;  Barton  v.  Hermann,  11 
Abb.  Pr.  (N.  S.)  (N.  Y.)  378;  Mar- 
tin v.  Leggett,  4  E.  D.  Smith  Q<S. 
Y.)  255;  Smith  v.  Wright,  4  Hun 
(N.  Y.)  652,  6  Thomp.  &  C.  (N.  Y.) 
694 ;  Bowery  Nat.  Bank  v.  New  York, 
2  Thomp.  &  C.  (N.  Y.)  523;  Butler 
v.  Tucker,  24  Wend.  (N.  Y.)  447; 
National  Contracting  Co.  v.  Hudson 
River  Water  Power  Co.,  170  N.  Y. 
439,  63  N.  E.  450;  Montgomery  v. 
New  York,  151  N.  Y.  249,  45  N.  E. 
550;  Ashley  v.  Henahan,  56  Ohio  St. 
559,  47  N.  E.  573 ;  Kane  v.  Stone  Co., 
39  Ohio  St.  1;  Hostetter  v.  Pitts- 
burgh, 107  Pa.  St.  419;  Huckestein 
V.  Kelly  &  Jones  Co.,  152  Pa.  St. 
631,  25  Atl.  747;  Fulton  v.  Peters, 
137  Pa.  St.  613,  20  Atl.  936;  Barclay 
V.  Deckerhoof,  171  Pa.  St.  378,  33 
Atl.  71 ;  Boettler  v.  Tendick,  73  Tex. 
488,  11  S.  W.  497,  5  L.  R.  A.  270; 
Jones  V.  Gilchrist,  88  Tex.  88,  30  S. 
W.  442;  A.  J.  Anderson  Electric  Co. 
V.  Cleburne  Water  &c.  Co.  (Tex.  Civ. 
App.),  44  S.  W.  929;  Sweeny's  Case, 
15  Ct.  CI.  (U.  S.)  400;  Kennedy  v. 
United  States,  24  Ct.  CI.  (U.  S.) 
122;  Barlow  v.  United  States,  35  Ct 
CI.  (U.  S.)  514,  affd.  184  U.  S.  123. 
46  L.  ed.  463,  22  Sup.  Ct.  468,  37 
Ct.    CI.    (U.    S.)  ,  547;    Kihlberg   v. 
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binding  on  the  contractor,"  but  in  the  absence  of  such  provision 
in  the  contract,  the  approval  of  the  architect  or  engineer  is  not  a 
prerequisite  to  the  contractor's  right  to  recover.'^'  The  certificate 
of  the  architect  to  the  effect  that  work  has  been  completed  in  ac- 
cordance with  the  plans  and  specifications  is  not  binding  on  either 
the  owner  or  the  contractor,  in  the  absence  of  a  provision  in  the 
contract  that  such  certificate  shall  be  final  as  between  the  par- 
ties.*" So,  a  building  contract  providing  that  on  its  completion 
a  named  person  may  accept  the  building,  does  not  authorize  such 
person  to  accept  work  not  done  in  accordance  with  the  contract, 
or  to  place  an  erroneous  construction  on  the  contract.'^  And  an 
unauthorized  acceptance  of  a  building  by  the  architect  may  not 
waive  the  owner's  right  to  damages  for  failure  to  fully  perform 
the  contract.*^ 

The  requirement  of  a  written  railroad  construction  contract, 


United  States,  97  U.  S.  398,  24  L. 
€d.  1106;  Sweeney  v.  United  States, 
109  U.  S.  618,  27  L.  ed.  1053,  3  Sup. 
Ct.  344,  19  Ct,  CI.  (U  S.)  706; 
Schmidt  V.  North  Yakima,  12  Wash. 
121,  40  Pac.  790;  Hudson  v.  Mc- 
Cartney, 33  Wis.  331.  See  also,  1 
Elliott  Roads  &  Sts.  (3d  ed.),  § 
654. 

""  Gilmore  v.  Courtney,  158  111.  432, 
41  N.  E.  1023-  Brownell  Imp.  Co.  v. 
Critchfield,  197  111.  61.  64  N.  E.  332; 
Classen  v.  Davidson,  59  111.  App.  106; 
Mackinson  v.  Conlon,  55  N.  J.  L. 
564;  Montgomery  v.  New  York,  9 
Misc.  (N.  Y.)  331,  29  N.  Y.  S. 
687,  60  N.  Y.  St.  621,  151  N.  Y.  249, 

45  N.  E.  550;  Huckstein  v.  Kelly  & 
Jones  Co.,  152  Pa.  St.  631,  25  Atl. 
747;  Barclay  v.  Deckerhoof,  171  Pa. 
St.  378,  33  Atl.  71 ;  Wright  v.  Meyer 
(Tex.  Civ.  App.),  25  S.  W.  1122; 
Fairmont  Plumbing  Co.  v.  Carr,  54 
W.  Va.  272,  46  S.  E.  458;  Wendt  v. 
Vogel,  87  Wis.  462,  58  N.  W.  764. 
But  see  infra,  and  vol.  2,  ch.  36,  Cov- 
enants and  Conditions,  as  to  arbi- 
trary refusal  and   fraud. 

""Gubbins  V.  Lautenschlager,  74 
Fed.  160;  Keating  v.  Nelson,  33  111. 
App.  357;  Niven  v.  Craig,  63  Minn. 
20,  65  N.  W.  86;  Welch  v.  Hub- 
schmitt  Bldg.  &c.  Co.,  61  N.  J.  L. 
57,  38  Atl.  824;   St.  John  v.  Potter, 

46  N.  Y.  St.  883,  19  N.  Y.  S.  230; 


Gallagher  v.  Sharpless,  134  Pa.  134, 
19  Atl.  491;  Olson  v.  Snake  River 
Valley  R.  Co.,  22  Wash.  139,  60  Pac. 
156. 

™  Mercantile  Trust  Co.  v.  Hensey, 
205  U  S.  298,  51  L.  ed.  811,  27  Sup. 
Ct.  535.  A  construction  contract 
which  provides  that  the  work  shall  be 
subject  to  acceptance  by  the  owner 
or  its  vice-president,  and  that  the  vice- 
president  shall  have  the  right  to  in- 
spect all  work  and  material  per- 
formed and  furnished  and  to  reject 
any  work  not  done  in  accordance 
with  the  contract  and  specifications, 
and  that  the  same  shall  be  replaced 
by  the  contractor,  makes  the  vice- 
president  the  representative  of  the 
owner,  but  not  an  arbitrator.  C.  W. 
Hunt  Co.  v.  Boston  El.  R.  Co.,  199 
Mass.  220,  85  N.  E.  446.  A  con- 
tractor employed  by  the  owner  to 
make  the  plans  and  specifications  and 
to  superintend  the  construction  of  the 
building,  although  not  a  professional 
architect,  was  held  to  be  the  person 
authorized  to  make  the  certificates 
called  for  bv  the  contract.  Bacigalupi 
V.  Phoenix  Bldg.  &  Const.  Co.,  14  Cal. 
App.  632,  112  Pac.  892. 

"Ryan  v.  Curlew  Irr.  &c.  Co.,  36 
Utah  382,  104  Pac.  218. 

"Walstrom  v.  Oliver- Watts  Const. 
Co.,  161  Ala.  608,  SO  So.  46. 
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that  work  done  should  be  approved  by  the  engineer  of  the 
railroad  company  does  not  apply  to  extra  work  done  under  oral 
agreement."^  And  where  the  power  conferred  on  the  architect 
or  engineer  to  pass  upon  the  work  done  by  the  contractor  has 
once  been  exercised,  it  is  held  that  such  power  is  exhausted, 
and  he  cannot  make  another  estimate."  Under  such  authority, 
the  architect  or  engineer  cannot  arbitrarily  reject  material  equally 
as  good  as  that  which  the  owner  wishes  used,  where  no  particu- 
lar manufacturer  of  goods  is  specified."^ 

While  no  particular  form  of  certificate  is  required,  where  the 
contract  is  silent  as  to  the  form,"^  yet  an  approval  or  acceptance 
by  the  architect  or  engineer  without  a  certificate  has  been  held  in- 
sufficient."'' The  owner  cannot  for  the  first  time  raise  objection  in 
a  trial  court  to  the  form  of  certificate,  if  he  has  made  payments 
without  objection  to  the  form.°^  The  certificate  must  be  issued  by 
the  person  or  officer  named  in  the  contract,""  and  such  authority 


"'Jones  V.  General  Const.  Co.,  ISO 
Iowa  194,  129  N.  W.  830. 

°*St.  Charles  v.  Stookey,  154  Fed. 
772. 

°=Midgley  v.  Campbell  Bldg.  Co., 
38  Utah  293,  112  Pac.  820. 

"^  Pashby  v.  Birmingham,  18  C.  B. 
2,  86  E.  C.  L.  2 ;  Ludlara  v.  Wilson,  2 
Ont.  L.  549;  Albany  Phosphate  Co. 
V.  Hugger  Bros.,  4  Ga.  App.  771,  62 
S.  E.  533 ;  Rousseau  v.  Poitras,  62 
III.  App.  103 ;  Bloodgood  v.  Ingolds- 
by,  1  Hilt.  (N.  Y.)  388;  Stewart  v. 
Keteltas,  36  N.  Y.  388,  9  Bosw.  (N. 
Y.)  261;  Tilden  v.  Buffalo  Office 
Bldg.  Co.,  27  App.  Div.  (N.  Y.)  510, 
SO  N.,Y.  S.  511;  Robinson  v.  Baird, 
16S  Pa.  St.  SOS,  30  Atl.  1010;  Wash- 
ington Bridge  Co.  v.  Land  &:c.  Imp. 
Co.,  12  Wash.  272,  40  Pac.  982. 

"Russell  V.  Sa  Da  Bandeira,  13  C. 
B.  (N.  S.)  149,  106  E.  C.  L.  148; 
Lamprell  v.  Guardians  of  Poor  &c.,  3 
Exch.  283 ;  Goodyear  v.  Weymouth, 
1  H.  &  R.  67;  Hanley  v.  Walker,  79 
Mich.  607,  45  N.  W.  57 ;  Roy  v.  Bot- 
eler,  40  Mo.  App.  213;  Byrne  v.  Sis- 
ters of  Charity  of  St.  Elizabeth,  45 
N.  J.  L.  213;  Schencke  v.  Rowell,  3 
Abb.  N.  Cas.  (N.  Y.)  42.  Where  the 
architect  with  the  statement  of  the 
contractor  before  him,  and  a  paper 
stating  the  grounds  of  the  owner's 
dissatisfaction    and    the    contractor's 

57— Contracts,  Vol.  4 


reply  thereto,  reached  the  conclusion 
that  on  two  grounds  a  substantial 
sum  should  be  deducted  from  the 
contract  price,  and  after  approving 
the  terms  left  the  final  amount  to  be 
adjusted  by  the  parties,  it  did  not 
amount  to  a  final  certificate  or  deter- 
mination. Norcross  Bros.  Co.  v. 
Vose,  199  Mass.  81,  85  N.  E.  468.  A 
letter  written  by  the  architect  to  the 
contractor  calling  the  contractor's  at- 
tention to  certain  deficiencies,  and  an- 
other stating  that  the  contractor  had 
done  all  that  the  architect  had  expect- 
ed, except  as  to  the  question  of  dam- 
ages caused  by  leakage,  do  not  con- 
stitute a  final  certificate  of  comple- 
tion of  the  building  in  accordance 
with  the  contract.  Strauss  v.  Han- 
over Realty  Co.,  133  App.  Div.  (N. 
Y.)  743,  118  N.  Y.  S.  193.  A  state- 
ment appended  to  an  architect's  cer- 
tificate and  not  formally  incorpo- 
rated does  not  constitute  a  part  of 
the  certificate.  Scott  v.  First  Nat. 
Bank,   ISl   111.  App.   561. 

"*  Barton  v.  Hermann,  11  Abb.  Pr. 
(N.  S.)  (N.  Y.)  382;  Bloodgood  v. 
Ingoldsby,  1  Hilt.  (N.  Y.)  388. 

°»Rauer  v.  Lowe,  107  Cal.  229,  40 
Pac.  337;  Davidson  v.  Provost,  35 
111.  App.  126;  Lull  v.  Korf,  84  111 
225;  Fitts  &  Co.  v.  Reinhart,  102 
Iowa  311,  71  N.  W.  227;   McEntyre 
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cannot  be  delegated/"  But  where  the  person  authorized  to  issue 
the  certificate  is  designatd  by  his  official  capacity,  the  person  occu- 
pying such  official  capacity  when  the  decision  is  required,  is  the 
proper  person  to  issue  the  certificate,'^  and  where  the  contract 
requires  the  work  to  be  done  to  the  satisfaction  of  the  architect, 
the  contractor  must  fulfil  such  requirements.'^ 

A  provision  in  a  building  contract  that  if  any  question  arises 
during  the  progress  of  the  work,  or  in  settlement  of  accounts,  it 
shall  be  referred  to  the  architects,  whose  decision  shall  be  binding 
upon  both  parties,  but  there  is  reserved  the  right  of  final  decision 
in  all  such  questions  by  two  disinterested  persons,  does  not  apply 
to  questions  affecting  the  architects  themselves.'^  A  contract  pro- 
vision that  the  decision  of  the  architect  or  engineer  shall  be  bind- 
ing on  the  contractor,  has  also  been  held  binding  on  the  owner,'* 
but  it  is  held  that  the  architect  or  engineer  cannot  dispense  with 
the  performance  of  any  substantial  part  of  the  contract.'^  And  the 
acceptance  of  a  different  class  of  work  from  that  contracted  for 
will  not  bind  the  owner.'"  But  where  the  contract  provides  that 
the  certificate  of  the  architect  or  engineer  shall  be  conclusive  as 
to  the  completion  of  the  work,  a  final  certificate  certifying  that 
the  building  or  structure  has  been  completed  in  accordance  with 
the  contract,  is  usually  conclusive  as  to  the  performance  of  the 

V.   Tucker,   36      App.   Div.    (N.    Y.)  "Hunn     v.     Pennsylvania     Institu- 

53,   55    N.   Y.    S.    153 ;    Bowery    Nat.  tion  for  Instruction  of  the  Blind,  221 

Bank  v.  New  York,  2  Thomp.  &  C.  Pa.  403,  70  Atl.  812,  18  L.  R.  A.   (N. 

(N.   Y.)   523;   Adams  v.   New   York,  S.)   1248n ;  Payne  v.  Roberts,  214  Pa. 

4  N.  Y.  Super.  Ct.  295 ;  Wymard  v.  568,  64  Atl.  86. 

Deeds,  21   Pa.   Super.   Ct.  332;   Her-  "Boston    Store    v.     Schleuter,    88 

rick  V,  Belknap,  27  Vt.  673.  Ark.  213,   114   S.   W.  242.    See  also. 

™Monahan    v.    Fitzgerald,    164   III.  McGuire    v.    City    of    Rapid    City,   6 

525,  45  N.  E.  1013;  Snell  v.  Brown,  71  Dak.  346,  43  N.  W.  706,  5  L.  R.  A. 

111.   133;   McNamara  v.   Harrison,  81  752;    People  v.   Syracuse,   144  N.  Y. 

Iowa  486,  46  N.  W.  976;   McEntyre  63,  38  N.  E.  1006. 

V.  Tucker,   5   Misc.    (N.  Y.)    228,  25  "Bond  v.  Newark,  4  C.  E.  Greene 

N.  Y.   S.  95,  23   Civ.   Proc.    (N.   Y.)  (N.  J.)  ild.    In  this  case  it  was  held 

171.  that  the  certificate  of   a  street  com- 

"  Ranger  v.  Great  Western  R.  Co.,  missioner  as  to  certain  work  cannot 
27  Eng.  L.  &  Eq.  35;  Monmouth  dispense  with  the  performance  of  any 
Park  Assn.  v.  Wallis  Iron  Works,  55  substantial  part  thereof. 
N.  J.  L.  132,  26  Atl.  140,  19  L.  R.  A.  ™See  Glacius  v.  Black,  4  Hun  (N. 
456,  39  Am.  St.  626;  North  Lebanon  Y.)  91,  67  N.  Y.  563,  revg. 
R.  Co.  V.  McGrann,  33  Pa.  St.  530,  75  50  N,  Y.  145,  10  Am.  Rep.  449;  John- 
Am.  Dec.  624;  Wangler  v.  Swift,  90  son  v.  De  Peyster,  50  N.  Y.  666; 
N.  Y.  38.  Smith  v.   Gugerty,  4  Barb.    (N.   Y.) 

"  Payne  v.  Roberts,  214  Pa.  568,  64  614 :   Sinclair  v.  Tallmadge,  35  Barb. 

Atl,  86.  (N.   Y.)    602. 
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contract''  in  the  absence  of  fraud  or  mistake  on  the  part  of  the 


"Harvey  v.  Lawrence,  IS  L.  T. 
571;  Sharpe  v.  San  Paulo  R.  Co., 
L.  R.  8  Ch.  App.  597;  De  Worms  v. 
Mellier,  L.  R.  16  Eq.  554;  Rogers  v. 
James,  56  J.  P.  277;  Dunaberg  & 
Witepsk  R.  Co.  v.  Hopkins,  36  L.  T. 
(N.  S.)  7ii;  Arnold  v.  Walker,  1  F. 
&  F.  671;  Hot  Springs  R.  Co.  v. 
Maher,  48  Ark  522,  3  S.  W.  639; 
Moore  v.  Kerr,  65  Cal.  519,  4  Pac. 
542;  Empson  Packing  Co.  v.  Claw- 
son,  43  Colo.  188,  95  Pac.  546;  Mc- 
Guire  v.  Rapid  City,  6  Dak.  346; 
Pauly  Jail  Bldg.  &c.  Co.  v.  Hemphill 
County,  62  Fed.  698,  10  C  C.  A.  595 ; 
Wilcox  V.  Stephenson,  30  Fla.  277, 
11  So.  659;  McAuley  v.  Carter,  22 
111.  53;  Korf  v.  Lull,  70  HI.  420; 
Snell  V.  Brown,  71  111.  133;  Taylor 
V.  Renn,  79  IlL  181;  Coey  v.  Leh- 
man, 79  111.  173;  Gillespie  v.  Pat- 
rick, 146  111.  App.  290;  Salfisberg 
V.  St.  Charles,  154  111.  App.  531 ;  Con- 
cord Apartment  House  Co.  v. 
O'Brien,  228  III.  360,  81  N.  E.  1038; 
Andrew  Lohr  Bottling  Co.  v.  Fer- 
guson, 223  111.  88,  79  N.  E.  35 ;  Ham- 
ilton County  V.  Newlin,  132  Ind.  27, 
31  N.  E.  465;  Smith  v.  Farmers' 
Trust  Co.,  97  Iowa  117,  66  N.  W. 
84 ;  Mercer  Board  of  Internal  Imp. 
V.  Dougherty,  3  B.  Hon.  (Ky.)  446; 
Merrill  v.  Gore,  29  Maine  346 ;  Loftus 
V.  Jorjorian,  194  Mass.  165,  80  N.  E. 
235;  Wildey  v.  Fractional  School 
Dist.  No.  1,  25  Mich.  419;  Young  v. 
Stein,  152  Mich.  310,  116  N.  W.  195, 
15  D.  L.  N.  214;  17  L.  R.  A.  (N.  S.) 
231,  125  Am.  St.  412;  Trainor.  v. 
Wouman,  55  Minn.  484,  24  N.  W. 
297;  Robertson  v.  Grand  Rapids,  96 
Minn.  69,  104  N.  W.  715;  Chapman 
V.  Kansas  City  &c.  R.  Co.,  114  Mo. 
542,  21  S.  W.  858 ;  Standard  Stamping 
Co.  V.  Hemminghaus,  157  Mo.  23,  57 
S.  W.  746 ;  Mercer  v.  Harris,  4  Nebr. 
77;  School  District  Number  Twenty- 
seven  V.  Randall,  5  Nebr.  408;  Land- 
stra  V.  Bunn,  81  N.  J.  L.  680,  80  Atl. 
496;  Welch  v.  Hubschmitt  Bldg.  & 
Wood-working  Co.,  61  N.  J.  L.  57, 
38  Atl.  824;  Sisters  of  Charity  v. 
Smith  (N.  J.),  46  Atl.  598;  Farrell 
V.  Levy,  139  App.  Div.  (N.  Y.)  790, 
124 .N.  Y.  S.  439;  Gerisch  v.  Herold, 
81  N.  J.  L.  171,  79  Atl.  1028;  Bar- 
ton  v.    Hermann,    11    Abb.    Pr.    (N. 


S.)  (N.  Y.)  378;  Sinclair  v.  Tall- 
madge,  35  Barb.  (N.  Y.)  602;  Adams 
V.  New  York,  11  N.  Y.  Super.  Ct. 
295;  Whiteman  v.  New  York,  21 
Hun  (N.  Y.)  117;  Dorwin  v.  West- 
brook,  71  Hun  (N.  Y.)  405,  54  N.  Y. 
St.  390,  24  N.  Y.  S.  955;  Stewart  v. 
Keteltas,  36  N.  Y.  388;  Wyckoff  v. 
Meyers,  44  N.  Y.  143;  Grube  v. 
Schultheiss,  57  N.  Y.  669;  Messner 
V.  Lancaster  County,  23  Pa.  St.  291 ; 
Hostetter  v.  Pittsburgh,  107  Pa.  St. 
419;  Vulcanite  Pav.  Co.  v.  Phila- 
delphia Traction  Co.,  115  Pa.  St. 
280,  8  Atl.  777;  Nuttall  v.  City,  15 
Wkly.  Notes  Cas.  (Pa.)  439;  McCau- 
ley  V.  Keller,  130  Pa.  St.  S3,  18  Atl. 
607,  17  Am.  St.  758 ;  Brown  v.  Decker, 
142  Pa.  St.  640,  21  Atl.  903;  Kennedy 
v.  Poor,  151  Pa.  472,  25  Atl.  119;  Ma- 
lone  V.  Philadelphia  &c.  R.  Co.,  157 
Pa.  St.  430,  27  Atl.  756 ;  Bowman  v. 
Stewart,  165  Pa.  St.  394,  30  Atl.  988 ; 
Boettler  v.  Tendick,  72  Tex.  488,  11 
S.  W.  497,  5  L.  R.  A.  270;  Carnegie 
Public  Library  Assn.  v.  Harris,  43 
Tex.  Civ.  App.  165,  97  S.  W.  520; 
Wright  V.  Meyer  (Tex.  Civ.  App.), 
25  S.  W.  1122;  Johnson  v.  White 
(Tex.  Civ.  App.),  27  S.  W.  174; 
Jones  V.  Gilchrist  (Tex.  Civ.  App.), 
27  S.  W.  890;  Jones  v.  Risley,  91 
Tex.  1,  32  S.  W.  1027;  Driscoll  v. 
United  States,  34  Ct.  CI.  (U.  S.) 
508;  Barlow  v.  United  States,  35 
Ct.  CI.  514,  aflfd.  184  U.  S.  123,  46 
L.  ed.  463,  22  Sup.  Ct.  468,  37  Ct. 
CI.  (U.  S.)  547;  Kimball  v.  United 
States,  24  Ct.  CI.  (U.  S.)  35;  Shef- 
field &  Birmingham  Coal  &c.  Co.  v. 
Gordon,  151  U.  S.  285,  14  Sup.  Ct.  343, 
38  L.  ed.  164;  Sweeney  v.  United 
States,  109  U.  S.  618,  3  L.  ed.  1053,  3 
Sup.  Ct.  344,  19  Ct.  CI.  (U.  S.)  706; 
Omaha  v.  Hammond,  94  U.  S.  98,  24 
L.  ed.  70;  Vanderwerker  v.  Vermont 
Cent.  R.  Co.,  27  Vt.  125;  Condon  v. 
South  Side  R.  Co.,  14  Grat.  (Va.) 
302;  Lang  v.  Crescent  Coal  Co.,  44 
Wash.  267,  87  Pac.  261 ;  Washington 
Bridge  Co.  v.  Land  &c.  Imp.  Co.,  12 
Wash.  272,  40  Pac.  982;  Hudson  v. 
McCartney,  33  Wis.  331 ;  Tetz  t.  But- 
terfield,  54  Wis.  242,  11  N.  W.  531, 
41  Am.  Rep.  29;  Ashland  Lime  &c. 
Co.  V.  Shores,  105  Wis.  122,  81  N.  W. 
136. 
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architect  or  engineer."  But  the  certificate  of  the  architect  is  not 
final  and  conclusive,  so  as  to  preclude  the  owner  from  showing 
that  the  material  used  was  inferior,  or  that  the  work  has  not  been 
properly  done,  unless  clearly  made  so  by  the  contract.''^  And 
where  a  contractor  consents  to  a  stipulation  by  which  the  value  of 
the  contract  is  controlled  by  the  judgment  of  the  officer  in  charge 
of  the  work,  it  is  implied  that  such  officer  will  not  act  arbitrarily, 
and  the  officer  under  such  circumstances  should  impose  upon  the 
contractor  the  minimum  of  additional  work  and  expense.*" 

§  3708.  Performance  to  satisfaction  of  architect — Illustra- 
tive cases. — Where  a  building  contract  provides  that  in  de- 
termining the  value  of  omitted  or  added  material  or  work,  the 
value  of  such  additions  or  omissions  shall,  in  the  absence  of  any 
unit  value  mentioned  in  the  contract,  be  the  prevailing  market 
rates,  which,  in  case  of  dispute,  shall  be  determined  by  the  super- 
vising architect,  whose  decision  shall  be  final,  it  has  been  held 
that  the  decision  of  the  supervising  architect  as  to  the  value  of 


"Bliss  V.  Smith,  34  Beav.  508; 
South  Eastern  R.  Co.  v.  Warton,  2 
F.  &  F.  457;  Wilcox  v.  Stephenson, 
30  Fla.  377,  11  So.  659;  Vermont  St. 
M.  E.  Church  v.  Brose,  104  111.  206; 
Davidson  v.  Provost,  35  111.  App. 
126;  Haunroth  v.  Peters,  50  111.  App. 
366;  Davis  v.  Gibson,  70  111.  App. 
273;  Barbee  v.  Findlay,  221  111.  251, 
n  N.  E.  590;  School  District  Num- 
ber Twenty-seven  v.  Randall,  5  Nebr. 
408;  Wyckoff  v.  Meyers,  44  N.  Y. 
143;  Pucci  v.  Barney,  1  Misc.  (N. 
Y.)  84,  20  N.  Y.  S.  375,  48  N.  Y. 
St.  30;  Gay  v.  Haskins,  8  Misc.  (N. 
Y.)  626,  30  N.  Y.  S.  191,  61  N.  Y. 
St.  837,  revd.  11  Misc.  (N.  Y.)  134,  31 
N.  Y.  S.  1022,  65  N.  Y.  St.  53; 
Schultze  V.  Goodstein,  82  App.  Div. 
(N.  Y.)  316,  81  N.  Y.  S.  946,  revd. 
180  N.  Y.  248,  IZ  N.  E.  21 ;  Weeks  v. 
Little,  47  N.  Y.  Super.  Ct.  1 ;  Chand- 
ler V.  Wheeler  (Tenn.  Ch.),  49  S.  W. 
278;  Johnson  v.  White  (Tex.  Civ. 
App.),  27  S.  W.  174;  Sheffield  &  Bir- 
mingham Coal  &c.  Co.  V.  Gordon,  iSl 
U.  S.  285,  14  Sup.  Ct.  343,  38  L.  ed. 
164;  Schmidt  v.  North  Yakima,  12 
Wash.  121,  40  Pac.  790;  Tetz  v.  But- 
terfield,  54  Wis.  242,  11  N.  W.  531,  41 
Am.  Rep.  29. 


"  Mercantile  Trust  Co.  v.  Hen- 
sey,  205  United  States  298,  51  L. 
ed.  811,  27  Sup.  Ct.  535;  Sterling  v. 
Hurd,  44  Colo.  436,  98  Pac.  174. 

■"Boston  Store  v.  Schleuter,  88 
Ark.  213,  114  S.  W.  242;  Lewman  v. 
United  States,  41  Ct.  CI.  (U.  S.) 
470;  Camp  v.  Neuf elder,  49  Wash. 
426,  95  Pac.  640.  A  decision  of  the 
chief  engineer,  under  a  stipulation  in 
the  contract  for  the  construction  of 
a  railroad  that  the  parties  shall  abide 
by  his  decision  and  final  estimates,  is 
binding  on  the  parties,  and  can  be 
questioned  only  by  showing  fraud  or 
gross  mistake  on  the  part  of  the  en- 
gineer. Carlile  v.  Corrigan,  83  Ark. 
136,  103  S.  W.  620.  But  where  a 
building  contract  makes  the  architect 
the  supervising  agent  of  the  owner, 
but  does  not  make  his  certificate  con- 
clusive and  final,  the  final  certificate 
of  the  architect  is  merely  evidence 
that  the  work  has  been  performed  in 
accordance  with  the  contract,  and  is 
not  conclusive.  Jefferson  Hotel  Co. 
v.  Brumbaugh,  168  Fed.  867,  94  C. 
C.  A.  279;  Ryan  v.  Curlew  Irr.  &c. 
Co.,  Z6  Utah  382,  104  Pac.  218. 
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substituted  articles  is  not  final."  So,  if  a  building  contract  makes 
the  determination  of  the  architect  as  to  the  requirements  of  the 
contractor  conclusive,  it  should  also  be  construed  as  making  the 
architect's  determination  conclusive  upon  the  owner,  unless  the 
contract  expressly  provides  otherwise.^^  The  fact  that  the  engi- 
neer designated  by  the  contract  for  the  determination  of  disputed 
questions  is  a  servant  of  the  employer,  does  not  weaken  the  force 
of  his  decisions,  but  he  is  held  to  proper  diligence  and  good  faith 
in  the  performance  of  such  duty.^^  And  a  provision  in  a  contract 
that  the  decision  of  the  engineer  in  charge  shall  be  final,  gives 
the  contractor  the  right  to  the  decision  of  the  engineer,  but  does 
not  prohibit  the  engineer  from  obtaining  information  from  his 
superior  officer  upon  which  to  base  his  decision,  though  the  deci- 
sion, in  order  to  be  valid,  must  be  the  decision  of  the  engineer.'* 
The  owner  may  be  estopped  from  asserting  that  the  contractor  has 
failed  to  comply  with  the  plans  and  specifications  by  certificate 
of  the  architect  that  the  work  has  been  performed  to  his  satis- 
faction, if  he  is  the  agent  of  the  owner,  where  the  failure  to  com- 
ply with  the  plans  and  specifications  was  not  the  result  of  bad 
workmanship,  which  was  excepted  by  the  contract  from  the  opera- 
tion of  the  certificate.*^  But  a  stipulation  in  a  building  contract 
as  to  the  manner  of  the  construction  and  amount  and  quality  of 
materials,  and  providing  that  a  third  person  shall  act  as  referee, 
and  that  in  case  the  superintendent  or  the  owner  shall  question 
the  work,  the  contractor  shall  stop  the  work  until  the  question 
is  settled  by  the  referee,  whose  decision  shall  be  binding,  is  in- 
serted for  the  benefit  of  the  owner,  and  does  not  require  the  sub- 
mission of  the  whole  matter  as  to  whether  the  work  and  ma- 
terials are  of  the  kind  and  quality  mentioned  in  the  contract,  and 
whether  the  construction  is  to  the  satisfaction  of  the  person 

^'Woarms  v.  United  States,  39  Ct.  19,  82  Pac.  520,  1  L.  R.  A.   (N.  S.) 

CI.    (U.   S.)    10.     See  also.  Trustees.  1050. 

of    Seventh    Baptist    Church   v.   An-  "Bowers   Hydraulic  Dredging   Co. 

drews,  115  Md.  535,  81  Atl.  1.  v.  United  States,  41  Ct.  CI.   (U.  S.) 

^'  Young   V.    Stein,    152   Mich.   310,  214.    See  also,  Jennings  v.  Le  Breton, 

116  N.  W.  195,  17  L.  R.  A.  (N.  S.)  80  Cal.  81,  21  Pac.  1127. 

231,   125  Am.   St.  412,   15  D.  L.   N.  "^  Young  v.   Stein,   152  Mich.  310, 

214.  116  N.  W.  195,  17  L.  R.  A.  (N.  S.) 

*=  Edwards  v.  Hartshorn,  72  Kans.  231,  125  Am.  St.  412,  IS  D.  L.  N.  214. 
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agreed  on  by  the  parties.'^  Under  a  construction  contract  pro- 
viding that  the  supervising  architect  shall  issue  a  certificate  when 
the  work  has  been  completed,  which  shall  release  the  contractor 
from  further  responsibility,  the  contractor  is  not  released  from 
liability  for  defective  work  by  statements  of  the  architect,  where 
such  certificate  was  not  issued."  The  certificate  of  the  architect 
is  binding  on  the  parties  in  the  absence  of  fraud  or  mistake,  where 
the  parties  to  the  contract  have  agreed  to  submit  all  questions 
to  his  decision.*^  But  the  final  certificate  of  an  architect,  issued 
.before  the  completion  of  the  work,  with  knowledge  that  the  speci- 
fications have  not  been  complied  with  in  certain  particulars,  and 
on  the  condition  that  the  contractor  would  do  certain  things  not 
included  within  the  specifications,  has  been  held  issued  in  fraud 
of  the  owner,  and  not  binding  upon  him.'°  Under  a  contract 
stipulating  for  the  classification  of  excavated  materials,  as  solid 
rock,  loose  rock,  and  earth,  and  making  the  engineer  the  final 
judge  of  the  class  to  which  any  material  belongs,  the  determina- 
tion of  the  engineer  is  conclusive  on  the  parties  in  the  absence 
of  fraud  or  mistake  of  the  engineer.""  A  mere  mistake  on  the 
part  of  the  architect  is  not,  ordinarily,  ground  for  judicial  inter- 
ference unless  the  decision  is  so  grossly  erroneous  as  necessarily 
to  imply  bad  faith."^  So,  under  a  building  contract  providing 
that  granite  to  be  used  in  construction  of  a  building  must  be  satis- 
factory to  the  architect,  acceptance  of  the  granite  by  the  archi- 
tect is  a  condition  precedent  to  the  contractor's  right  of  recovery 
therefor,  unless  refusal  to  accept  is  the  result  of  fraud  or  gross 
mistake,  bad  faith,  or  of  failure  to  exercise  an  honest  judgment.^^ 

§  3709.  Performance  to  satisfaction  of  architect — Neces- 
sity, binding  effect,  and  waiver  of  certificate, — It  has  been 
held  that  the  certificate  of  the  architect  or  engineer  is  not  binding 
on  the  owner  as  regards  latent  defects  not  discoverable  by  the 

"  Ryan  v.  Curlew  Irr.  &c.  Co.,  36        °°  McGreggor  v.   Ware  Const.   Co., 

Utah  382,  104  Pac.  218.  188  Mo.  611,  87  S.  W.  981. 

^  Culbertson    v.    Ashland    Cement        "'  Fay  v.  Lester  Piano  Co.,  32  Pa. 

&c.  Co.,  144  Ky.  614,  139  S.  W.  792.  Super.  Ct.  437. 

"Andrew  Lohr  Bottling  Co.  V.  Fer-        "^Standard   Const.   Co.  v.   Brantley 

guson,  223  111.  88,  79  N.  E.  35,  affg.  Granite  Co.,  90  Miss.  16,  43  So.  300; 

122  111.  App.  270.  Kettler  Brass  Mfg.  Co.  v.  O'Neil,  57 

"Frolich  v.   Klein,   160  Mich.   142,  Tex.  Civ.  App.  568,  122  S.  W.  900. 
125  N.  W.  14,  16  D.  L.  N.  1114. 
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architect  or  engineer.'^  Certificates  issued  by  the  architect  or  en- 
gineer as  the  work  progresses,  as  a  prerequisite  to  the  payment 
of  instalments  of  the  contract-price,  are  not  conclusive  as  to  the 
performance  of  the  work,  but  the  architect  or  engineer  may  prop- 
erly refuse  to  issue  a  final  certificate  that  the  work  has  been 
properly  performed,  notwithstanding  such  progress  certificates."* 
Production  of  the  architects  or  engineer's  certificate  of  approval 
is  not  required  as  a  condition  precedent  to  the  contractor's  right 
to  recover  the  contract-price,  where  the  owner  by  his  conduct 
has  rendered  it  impossible  for  the  contractor  to  procure  the  cer- 
tificates,"'^  or  where  the  building  has  accidentally  been  destroyed 
prior  to  its  completion,"*  or  where  the  architect  or  engineer  re- 
fuses to  act  when  he  should  have  done  so,"^  or  where  during  the 
progress  of  the  work  the  architect  or  engineer  dies,"'  unless  by 
agreement  another  is  substituted  for  the  deceased.""  It  has  been 
held  that  a  certificate  of  performance  was  not  unreasonably  with- 
held where  the  contractor  failed  to  perform  fifteen  per  cent,  of 
the  value  of  the  contract.^  The  fact  that  the  person  designated 
to  issue  the  certificate  has  subsequently  become  one  of  the  own- 
ers of  the  premises  does  not  dispense  with  the  necessity  of  the 

°=  Spink   V.    Mueller,   11   Mo.   App.  Eaton,    14  N.   Y.    S.   467;    Smith   v. 

85 :  laege  v.  Bossieux,  15  Grat.  (Va.)  Wetmore,   167   N.   Y.  234,  60  N.   E. 

«3,   76  Am.   Dec.   189.  419;  Byron  v.  New  York,  7  N.  Y.  St. 

"Cooper  V.  Uttoxeter,  11  L.  T.  (N.  17,  54  N.  Y.  Super.  Ct.  411;  Ocorr 
S.)  565;  Ashland  Lime  &c.  Co.  v.  v.  Little  Falls,  11  App.  Div.  (N.  Y.) 
Shores  105  Wis.  122,  81  N.  W.  136.  592,  79  N.  Y.  S.  251,  affd.  178  N.  Y. 
See  also.  Sterling  v.  Kurd,  44  Colo.  622,  70  N.  E.  1104;  Justice  v.  Elwert, 
436  98  Pac.  174;  Greensboro  v.  28  Ore.  460,  43  Pac.  649;  Doyn  v. 
Southern  Pav.  &c.  Co.,  168  Fed.  880,  Ebbesen,  72  Wis.  284,  39  N.  W.  535 ; 
94  C  C  A  292 ;  Mercantile  Trust  Barker  v.  Troy  &  R.  Co.,  27  Vt.  766. 
Co.  V.  Hensey,  205  U.  S.  298,  51  L.  "Mills  v.  Weeks,  21  111.  561;  Raw- 
ed. 811,  27  Sup.  Ct.  535.  son  v.   Clark,  70  111.  656;  Anderson 

"  Griffith  V.  Happersberger,  86  Cal.  Electric  Co.   v.   Cleburne  Water  &c. 

605    25    Pac.    137;    United   States   v.  Co.  (Tex.),  27  S.  W.  504. 

Jack,  124  Mich.  210,  82  N.  W.  1049 ;  "  Mitchell   v.    Dougherty,   90    Fed. 

Union    Stove    Works   v.    Arnoux,    6  639,  33  C.   C.   A.  205;   McDonald  v. 

Misc    (N    Y  )   64,  56  N.  Y.  St.  604,  Patterson,  186  111.  381,  57  N.  E.  1027; 

26  N   Y.  S.  83,  affd.  7  Misc.  (N.  Y.)  Starkey  v.  De  Graff,  22  Minn.  431 ; 

700,  58  N.  Y.   St.  367,  28  N.  Y.   S.  Neenan  v.  Donoghue,  50  Mo.  493. 

23 -New  York  &c.  Automatic  Sprink-  "Sullivan  v.  Byrne,  10  S.  Car.  122. 

ler  Co   V.  Andrews,  4  Misc.  (N.  Y.)  "Beecher  v.  Schuback,  4  Misc.  (N. 

124    173  N.  Y.  25,  23  N.  Y.  S.  998,  Y.)  54,  53  N.  Y.  St.  74,  23  N.  Y.  S. 

affg.  62  App.  Div.  (N.  Y.)  8,  70  N.  604. 

Y    S    798-  Kingsley  v.  Brooklyn,  78  ^Fuchs  v.  Saladino,  133  App.  Div. 

N    Y   200,  7  Abb.  N.  Cas.   (N.  Y.)  (N.  Y.)  710,  118  N.  Y.  S.  172. 
28,  affg.  S  Abb.  N.  Cas.  1 ;  Velsor  v. 
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certificate  of  approval."  The  requirement  of  a  certificate  of  ap- 
proval is  for  the  benefit  of  the  ovimer,  and  may  be  waived  by 
him.^  So,  where  a  meeting  was  participated  in  by  the  contractor 
and  the  representatives  of  the  owner  with  reference  to  the  com- 
pletion and  acceptance  of  the  building,  any  objection  to  notice 
thereof  was  held  waived  by  the  owner.*  Where  a  building  contract 
makes  the  issuing  of  a  certificate  of  approval  by  the  architect  or 
engineer  a  condition  precedent  to  payment,  the  mere  taking  pos- 
session by  the  owner  does  not  necessarily  constitute  a  waiver  of 
the  provision  for  a  certificate,'^  but  where  the  owner  accepts  the 
work  as  having  been  completed  in  accordance  with  the  contract, 
it  generally  constitutes  a  waiver  of  the  provision  for  a  certificate." 


^Bell  V.  Fox,  129  App.  Div.  (N. 
Y.)  405,  113  N.  Y.  S.  231;  Abram- 
son-Engesser  Co.  v.  McCafiferty,  86 
N.  Y.   S.  185. 

'Blethen  v.  Blake,  44  Cal.  117; 
Clark  V.  Pope,  70  111.  128;  Gilmore 
V.  Courtney,  54  III.  App.  417,  revd. 
158  111.  432,  41  N.  E.  1023;  Byrne 
V.  Sisters  of  Charity,  45  N.  J.  L. 
213;  Edison  Electric  Illuminating  Co. 
V.  Gustavino  Fire  Proof  Const.  Co., 
16  App.  Div.  (N.  Y.)  350,  44  N.  Y. 
S.  1026;  Fox  v.  Powers,  65  App. 
jDiv.  (N.  Y.)  112,  72  N.  Y.  S.  573; 
Martin  v.  Leggett,  4  E.  D.  Smith  (N. 
Y.)  255;  Haden  v.  Coleman,  IZ  N. 
Y.  567,  revg.  42  N.  Y.  Super.  Ct. 
256;  Smith  v.  Alker,  102  N.  Y.  87, 
5  N.  E.  791 ;  Oberlies  v.  Bullinger,  75 
Hun  (N.  Y.)  248,  57  N.  Y.  St.  752, 
27  N.  Y.  S.  19;  Hartley  v.  Murtha, 
5  App.  Div.  (N.  Y.)  408,  39  N.  Y.  S. 
212;  Vanderhoof  v.  Shell,  42  Ore. 
578,  72  Pac.  126;  Bannister  v.  Patty's 
Exrs.,  35  Wis.  215;  John  Pritzlaff 
Hardware  Co.  v.  Bcrghoefer,  103 
Wis,  359,  79  N.  W.  564 ;  Ashland  Lime 
&c.  Co.  v.  Shores,  105  Wis.  122,  81 
N.  W.  136;  Boden  v.  Maher,  105 
Wis.  539,  81  _N.  W.  661.  Where  a 
contract  provided  that  a  building 
should  be  constructed  in  a  workman- 
like manner  to  the  satisfaction  of  a 
third  person,  as  evidenced  by  his 
certilicate,  the  assertion  by  the  owner 
that  the  work  had  not  been  done  in 
accordance  with  the  contract,  and 
pointing  out  the  defects,  did  not  con- 
stitute a  waiver  of  the  production  of 
the  certificate.  Bell  v.  Fox,  138  App. 
Div.   (N.  Y.)  569,  123  N.  Y.  S.  310. 


*Bloomington  Hotel  Co.  v.  Garth- 
wait,  227  111.  613,  81  N.  E.  714. 

'Gillis  V.  Cobe,  177  Mass.  584,  59 
N.  E.  455;  Hanley  v.  Walker,  79 
Mich.  607,  45  N.  W.  57,  8  L.  R.  A. 
207;  Yeats  v.  Ballentine,  56  Mo.  530; 
Schencke  v.  Rowell,  7  Daly  (N.  Y.) 
286,  3  Abb.  N.  Cas.  (N.  Y.)  42.  If 
the  owner  takes  possession  of  the 
building  as  completed  by  himself  and 
occupies  it  as  a  completed  building, 
it  is  a  question  for  the  jury  whether 
he  did  not  waive  his  right  to  insist 
upon  a  certificate  of  the  architect  as 
to  final  completion.  Hunn  v.  Penn- 
sylvania Blind  Inst.,  221  Pa.  403,  70 
Atl.  812,  18  L.  R.  A.   (N.  S.)    1248n. 

"Blethen  v.  Blake,  44  Cal.  117; 
Duell  V.  McCraw,  86  Hun  (N.  Y.) 
331,  67  N.  Y.  St.  163,  ii  N.  Y.  S. 
528;  Haden  v.  Coleman,  73  N.  Y.  567, 
revg.  42  N.  Y.  Super.  Ct.  256;  Smith 
V.  Alker,  102  N.  Y.  87,  5  N.  E.  791 ; 
Kane  v.  Stone  Co.,  39  Ohio  St.  1; 
Coon  v.  Citizens  Water  Co.,  152  Pa. 
St.  644,  25  Atl.  505 ;  Wilkens  v.  Wil- 
kerson  (Tex.  Civ.  App.),  41  S.  W. 
178;  McPherson  v.  Rockwell,  2,1  Wis. 
159.  A  provision  in  a  building  con- 
tract providing  for  appeal  to  arbi- 
trators if  either  party  dissents  from 
the  award  of  the  superintendent  of 
construction  as  to  the  value  of  work 
added  or  omitted,  cannot  be  availed 
of  where  no  objection  was  made  until 
several  years  after  the  work  was  com- 
pleted and  no  dissent  was  made  to  the 
decision  of  the  superintendent.  Con- 
cord Apartment  House  Co.  v. 
O'Briea,  228  111.  360,  81  N.  E.  1038. 
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The  waiver  may  be  express  or  implied.''  There  has  been  held  to 
be  a  waiver  of  the  production  of  a  certificate  of  approval,  where 
the  owner  promises  to  pay  for  the  work  without  demanding  said 
certificate/  or  where,  on  demand  for  the  contract-price,  the  owner 
bases  his  refusal  on  other  grounds  than  the  failure  of  the  con- 
tractor to  produce  the  certificate,"  and  where  the  owner  makes 
part  payment  of  the  final  instalment  without  requiring  the  cer- 
tificate called  for  by  the  contract.^"  But  the  production  of  the 
certificate  of  approval  is  not  waived  by  payment  of  instalments 
during  the  progress  of  the  work."  If  the  architect  or  engineer 
fraudulently"  or  arbitrarily  and  wrongfully  withholds  the  cer- 
tificate of  approval  when  the  contractor  has  properly  completed 
the  work,  he  may  usually  recover  without  production  of  the  cer- 
tificate." But  such  rule  has  been  held  not  to  apply  where  the  ar- 
chitect's refusal  to  certify  the  completion  of  the  work,  when  it 


'  Byrne  v.  Sisters  of  Charity,  45  N. 
J.  L.  213. 

'  Flaherty  v.  Miner,  123  N.  Y.  382, 
25  N.  E.  418. 

'  Healy  v.  Fallon,  69  Conn.  228,  37 
Atl.  495;  Summerlin  v.  Thompson,  31 
Fla.  369,  12  So.  667;  Hartley  v. 
Murtha,  5  App.  Div.  (N.  Y.)  408,  39 
N.  Y.  S.  212;  Tilden  v.  Buffalo  Office- 
Bldg.  Co.,  27  App.  Div.  (N.  Y.)  510, 
50  N.  Y.  S.  511;  Bannister  v.  Patty's 
Exrs.,  35  Wis.  215. 

"  Abramson-Engesser  Co.  v.  Mc- 
CaiTerty,  86  N.  Y.  S.  185;  Haden  v. 
Coleman,  73  N.  Y.  567,  revg.  42  N.  Y. 
Super.  Ct.  256. 

"  McNamara  v.  Harrison,  81  Iowa 
486,  46  N.  W.  976;  Byrne  v.  Sisters 
of  Charity,  45  N.  J.  L.  213;  Brad- 
ley Currier  Co.  v.  Bernz,  55  N.  J. 
Eq.  10,  35  Atl.  832;  Barton  v.  Her- 
mann, 11  Abb.  Pr.  (N.  S.)  (N.  Y.) 
378;  McEntyre  v.  Tucker,  5  Misc.  (N. 
Y.)  228,  25  N.  Y.  S.  95,  23  Civ.  Pro. 
(N.  Y.)  171;  Haden  v.  Coleman,  42 
N.  Y.  Super.  Ct.  256,  revd.  73  N.  Y. 
567 ;  Brown  v.  Winehill,  3  Wash.  524, 
28  Pac.  1037. 

"Ludbrook  v.  Barrett,  36  L.  T.  (N. 
S.)  616,  46  L.  J.  C.  P.  798;  Dabbs  v. 
Nugent,  11  Jur.  (N.  S.)  943,  13  L.  T. 
(N.  S.)  396;  Milner  v.  Field,  5 
Exch.  829;  M'Intosh  v.  Great  West- 
ern R.  Co.,  13  Jur.  92,  2  Macn.  &  G. 
74;  Clarke  v.  Watson,  18  C.  B.  (N. 
S.)    278,    114   E.   C   L.   277;    Batter- 


bury  V.  Vyse,  2  H.  &  C.  42;  Bruns- 
den  V.  Beresford,  1  Cab.  &  El.  125; 
Mills  V.  Weeks,  21  111.  561;  Badger 
V.  Kerber,  61  111.  328;  Fowler  v. 
Deakman,  84  111.  130;  Michaelis  v. 
Wolf,  136  111.  68,  26  N.  E.  384;  Ar- 
nold v.  Bournique,  144  111.  132,  33  N. 
E.  530,  20  L.  R.  A.  493,  36  Am.  St. 
419;  Hanley  v.  Walker,  79  Mich.  607, 
45  N.  W.  57,  8  L.  R.  A.  207;  Schenke 
V.  Rowell,  3  Abb.  N.  Cas.  (N.  Y.) 
42,  7  Daly  (N.  Y.)  286;  Barton  v. 
Hermann,  11  Abb.  Pr.  (N.  S.)  (N. 
Y.)  378;  Martin  v.  Leggett,  4  E.  D. 
Smith  (N.  Y.)  255;  Gibbons  v.  Rus- 
sell, 13  N.  Y.  S.  879,  37  N.  Y.  St. 
402;  Pittsburg  Terra-Cotta  Lumber 
Co.  V.  Sharp,  190  Pa.  St.  256,  42  Atl. 
685;  Mills  v.  Paul  (Tex.  Civ.  App.), 
30  S.  W.  558;  Sweeney  v.  United 
States,  109  U.  S.  618,  3  L.  ed.  1053, 
3  S.  Ct.  344,  19  Ct.  CI.  (U.  S.)  706; 
Bannister  v.  Patty's  Exrs.,  35  Wis. 
215 ;  Bentley  v.  Davidson,  74  Wis. 
420,  43  N.  W.  139;  Wendt  v.  Vogel, 
87  Wis.  462,  58  N.  W.  764. 

"Fletcher  v.  New  Orleans  &c.  R. 
Co.,  19  Fed.  731 ;  Crane  Elevator  Co. 
v.  Clark,  80  Fed.  705,  26  C.  C. 
A.  100 ;  Badger  v.  Kerber,  61  111.  328 ; 
Frost  v.  Rand,  51  111.  App.  276; 
Neagle  v.  Herbert,  73  111.  App.  17; 
Rawle  v.  Gilmore,  76  111.  App.  372; 
Bird  V.  St.  John's  Episcopal  Church, 
154  Ind.  138,  56  N.  E.  129;  Louisville 
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has  been  properly  completed,  is  due  to  a  mistake."  And  it  has 
been  held  that  if  an  architect  or  engineer,  whose  duty  it  is  to  issue 
a  certificate  of  approval,  fraudulently  withholds  it,  an  action  will 
lie  against  him.^°  Where  the  contract  requires  the  work  to  be 
done  to  the  satisfaction  of  the  architect,  whose  decision  shall  be 
final,  the  contractor  is  entitled  to  show  that,  by  a  mistake  in  the 
plans  or  specifications,  it  was  physically  impossible  to  comply 
with  both.^^  In  the  absence  of  a  provision  in  the  contract  making 
the  certificate  of  the  architect  or  engineer  conclusive  of  perform- 
ance, the  contractor  must  show  performance,^^  but  where  the 
contract  contains  such  provision,  the  burden  is  on  the  owner  to 
show  fraud  or  mistake  as  to  the  matters  certified  when  he  claims 
such  is  the  case.^* 

§3710.  Performance  to  satisfaction  of  owner. — Where  a 
building  contract  requires  performance  "to  the  entire  satisfac- 
tion and  approval  of  the  owner,"  it  has  been  held  that  it  means 
to  his  satisfaction  in  so  far  as  he  acts  reasonably  in  determining 
whether  the  work  is  satisfactory,  and  does  not  depend  upon  the 
owner's  whimsical  and  unreasonable  exercise  of  personal  taste 
or  prejudice.^"  But  if  a  contractor  undertakes  the  construction 
of  a  building  to  the  entire  satisfaction  of  the  owner,  he  must 
do  so,  and  an  honest  and  reasonable  objection  by  the  owner  is 
a  sufficient  defense,  if  sustained  by  the  evidence.  Indeed,  the 
weight  of  authority  seems  to  be  to  the  effect  that  the  owner  may 
be  constituted  the  sole  arbiter  and,  so  long  at  least  as  he  acts  in 
good    faith,   his   determination    may   be   conclusive   no    matter 

Trust    Co.    V.    Louisville    Fireproof  215;   Wendt  v.   Vogel,  87  Wis.   462, 

Constr.  Co.,  22  Ky.  L.  433,  57  S.  W.  58  N.  W.  764;  John  Pritzlaff  Hard- 

506  ■    Neenan   v.   Donoghue,    SO    Mo.  ware  Co.  v.  Berghoef er,  103  Wis.  359, 

493;  Bradner  v.  Roffsell,  57  N.  J.  L.  79  N.  W.  564. 

32,  29  Atl.  317;  Thomas  v.  Fleury,  26  '"Ludbrook  v.  Barrett,  46  L.  J.  C. 

N.  Y.  26;  Bowery  Nat.  Bank  v.  New  P.  798. 

York,  63  N.  Y.  336;  Nolan  v.  Whit-  "Fay  v.  Lester  Piano  Co.,  32  Pa. 

Tiey,  88  N.  Y.  648;  Flaherty  v.  Miner,  Super.  Ct.  437.    See  also,  Chicago  v. 

123  N   Y.  382,  25  N.  E.  418;  O'Brien  Sexton,  115  111.  230,  2  N.  E.  263, 

V.  New  York,  139  N.  Y.  543,  35  N.  "  Salfisberg  v.  St.  Charles,  154  111. 

E.  323;  MacKnight  Flintic  Stone  Co.  App.  531. 

'.  New  York,  160  N.  Y.  72,  54  N.  E.  "  Gerisch   v.    Herold,   81   N.   J.   L. 

661 ;  Sullivan  v.  Byrne,  10  S.  Car.  122;  171.  79  Atl.  1028. 

Windham  v.   Independent   Telephone  "  Schindler   v.    Green    (Cal.   App.), 

Co.,  35  Wash.  166,  76  Pac.  936;  Bent-  82  Pac.  341 ;  Handy  v.  Bliss,  204  Mass. 

ley  V.  Davidson,  74  Wis.  420,  43  N.  513,  90  N.  E.  864,  134  Am.  St,  673n 

W   139  and  cases  cited  in  opinion ;  Tobin  v. 

"Sullivan  v.  Byrne,  10  S.  Car.  122;  Kells,  207   Mass.  304,  93  N.   E.  596. 

Bannister  v.   Patt/s   Exrs.,   35   Wis.  ' 


907  PERFORMANCE  OR  BREACH,  §  37IO 

whether  it  appears  entirely  reasonable  or  not.^"  But  under  a 
building  contract  providing  for  payment  "on  satisfactory  com- 
pletion of  the  work,"  the  owner  is  bound  to  accept  the  building, 
unless  he  has  good  reason  for  rejecting  the  same.^^  The  mere 
fact  that  the  owner,  as  a  matter  of  necessity,  moved  into  the 
building,  does  not  amount  to  an  acceptance  thereof  where  there 
has  been  no  actual  acceptance.^^  And  where  a  building  contract 
provides  that  the  work  is  to  be  done  to  the  satisfaction  of  the 
owner,  the  provision  relating  to  the  satisfaction  of  the  owner 
refers  to  the  manner  of  the  execution  of  the  contract  by  the  con- 
tractor, and  not  to  the  owner's  dissatisfaction  with  his  own  selec- 
tion.^^ Under  a  contract  for  the  construction  of  a  building,  in 
which  the  contractor  guaranteed  that  the  workmanship  should 
be  first  class  and  satisfactory  in  every  respect,  the  word  "work- 
manship" was  used  also  to  protect  the  owner  against  the  use  of  bad 
or  unsuitable  materials  by  the  contractor.^*  Final  acceptance  of 
a  building  by  the  owner  is  not  shown  by  his  taking  possession  of 
the  building,^^  unless  such  act  was  intended  as  an  acceptance  of 
the  completed  building  under  the  contract.  ^°  And  where  the 
owner  claims  that  the  work  is  defective,  occupancy  by  him,  or 

""See  vol.  2,  §   1605;   Meacham  v.  W.  477;  Gillis  v.  Cobe,  177  Mass.  584, 

Gardner,  27  Pa.  Super.  Ct.  296.  59  N.  E.  455 ;  Hanley  v.  Walker,  79 

=^  Higgins  Mfg.  Co.  v.  Pearson,  146  Mich.  607,  45  N.  W.  57,  8  L.  R.  A. 

Ala.  528,  40  So.  579.  207;  Yeats  v.  Ballentine,  56  Mo.  530. 

^  Frolich  v.   Klein,   160  Mich.   142,  Where  the  owner  took  possession  of 

125  N.  W.  14,  16  D.  L.  N.  1114.  the  building  under  an  agreement  that 

^  Higgins  Mfg.  Co.  v.  Pearson,  146  its  occupancy  should  not  be  consid- 

Ala.  528,  40  So.  579.  ered  a  waiver  of  his  right  to  show 

"Lambert  v.  Jenkins,  112  Va.  376,  that  the  building  was  not  constructed 

71    S.    E.    718.    Where   a   contractor  in  accordance  with  the  contract,  the 

guaranteed  that  the  workmanship  on  occupancy   of   the   building   did   not 

the  building  would  be  first  class  and  amount  to  an  acceptance  thereof  as 

satisfactory,  an  instruction,  in  an  ac-  having  been  completed  in  accordance 

tion  by  the  owner  for  damages  caused  with  the  contract.     Eastman  Bros.  v. 

by   failure   to   provide  proper   mate-  Blanchette,   42   Tex.    Civ.    App.   205, 

rials      for     the     construction,     that  94  S.  W.  441. 

defendant  contractor  was  not  a  guar-  ™  Thomason  v.   Richards,   135   Cal. 

antor  that  the  work  would  be  perfect,  xx,  67  Pac.  1056 ;  Hartford  Mill.  Co, 

but  that  he  only  agreed  to  use  his  v.    Hartford    Warehouse    Co.     (Ky. 

test  knowledge,  skill,  and  judgment  App.),  121  S.  W.  477;  Duell  v.  Mc- 

in  the  business,  and  that  if  he  did  so  Craw,  86  Hun  (N.  Y.)  331,  67  N.  Y. 

the  jury  should  find  for  the  defend-  St.   163,  33  N.  Y.   S.  528;   Smith  v. 

ant,   was   properly  refused   as   being  Alker,   102  _N.   Y.   87,  5   N.   E.  791 ; 

contrary   to   the   terms   of   the   con-  Coon  v.  Citizens  Water  Co.,  152  Pa. 

tract.    Lambert   v.    Jenkins,    112   Va.  St  644,  25   Atl.   SOS;   McPherson  v. 

.376,  71  S.  E.  718.  Rockwell,  37   Wis.    159;   Wilkens  v. 

"Hartford   Mill.    Co.   v.    Hartford  Wilkerson    (Tex.   Civ.   App.),  41    S. 

Warehouse  Co.    (Ky.   App.),  121   S.  W.  178. 
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part  payment,  does  not  necessarily  warrant  the  inference  of  ac- 
ceptance of  the  building,  but  may  be  considered  as  a  circumstance 
bearing  on  such  question.^'  The  mere  fact  that  the  owner  of  a 
building,  for  which  repairs  were  made,  but  not  in  conformity  with 
the  contract,  used  the  building,  does  not  amount  to  an  acceptance 
of  the  work.^^  Nor  does  mere  occupancy  of  a  building  by  the 
owner  and  part  payment  of  the  contract-price,  constitute  accept- 
ance of  the  building  as  having  been  constructed  in  accordance  with 
the  contract,  in  the  absence  of  statements  or  acts  reasonably  show- 
ing intention  to  accept.^^  And  where  a  building  contract  provides 
that  payment  shall  not  constitute  an  acceptance  of  defective  work 
or  improper  materials,  it  is  construed  to  mean  that  it  does  not  of 
itself  constitute  acceptance,  but  that  it  may  be  considered  in  con- 
nection with  other  evidence.^"  A  letter  from  the  owner  to  the 
contractor  stating  that  the  money  would  be  ready  for  him  "as 
soon  as  the  building  is  completed  according  to  the  contract, 
the  ventilators  must  be  put  in,"  has  been  held  to  constitute  a 
waiver  of  other  defects.^^  The  owner  may,  by  act  or  word,  or 
by  his  failure  to  speak  or  act,  accept  a  partial  performance  of  the 
contract,  or  the  performance  in  a  different  manner  from  that 
called  for  by  the  contract  and  thereby  waive  strict  performance, 
and  enable  the  contractor  to  recover  on  a  quantum  meruit  less 
such  damages  as  he  may  have  sustained  from  the  contractor's 
breach  of  the  contract,  but  the  contractor  cannot  recover  the  con- 
tract-price in  absence  of  an  agreement  thereto  after  breach.''' 
So,  where  the  contract  specifies  the  manner  of  doing  the  work, 
even  though  the  owner  makes  no  objection  during  the  progress 
of  the  work,  he  is  not  estopped  from  asserting  that  the  work  was 
not  done  in  accordance  with  the  contract.'"  But  if  the  owner  had 
knowledge  of  the  mode  of  construction,  and  made  no  objection, 

"Buttrick  Lumber  Co.  v.   Collins,  *"  Handy  v.   Bliss,  204   Mass.   513, 

202  Mass.  413,  89  N.  E.  138;  Fuchs  90  N.  E.  864,  134  Am.  St.  673  note. 

V.   Saladino,   133  App.   Div.    (N.  Y.)  ''Smith  v.   Russell,   144  App.  Div. 

710,  118  N.  Y.  S.  172.  (N.  Y.)  847,  129  N.  Y.  S.  461. 

=*Pope   V.    King,    108    Md.    Zl,   69  "'Walstrom  v.  Oliver-Watts  Const. 

Atl.  417,  16  L.  R.  A.   (N.  S.)  489n.  Co.,  161  Ala.  608,  SO  So.  46. 

*  Waltstrom  v.  Oliver-Watts  Const.  ^  Ryan  v.  Curlew  Irr.  &c.  Co.,  36 

Co.,  161  Ala.  608,  SO  So.  46.  Utah  382,  104  Pac.  218. 
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he  cannot  complain  thereof  m  an  action  for  labor  and  materials 
furnished/* 

§  3711.  Merger. — The  principle  of  law,  that  the  acceptance 
of  a  higher  security  in  place  of  a  lower  merges  or  extinguishes 
the  lower  or  lesser,  applies  to  building  contracts  as  well  as  to  other 
agreements  absorbed  by  higher  rights.  So,  where  parties  con- 
tract to  build  a  railroad,  and  afterward  enter  into  another  agree- 
ment as  to  the  same  matter  at  another  price,  it  is  held  that  the 
second  contract  extinguishes  the  hrst.^^  An  award  does  not, 
however,  destroy  the  original  contract  further  than  the  award 
pursues  and  conforms  with  the  terms  of  reference. '°  Where 
specifications  are  attached  to  a  building  contract  at  the  time  of  its 
execution,  all  provisions  or  contemporaneous  agreements  as  to 
changes  in  the  specifications  are  merged  in  the  contract  as  ex- 
ecuted.^^ 

§  3712.  Time  of  performance  in  general. — The  stipulation 
usually  inserted  in  this  class  of  contracts,  that  the  building  or 
work  to  be  undertaken  shall  be  completed,  or  ready  for  occupancy, 
on  or  before  a  certain  day,  is  a  most  important  one.  In  draw- 
ing a  building  contract,  it  is  generally  advisable  not  only  to  bind 
the  builder  to  complete  his  work  within  a  certain  time,  but  also 
to  provide  against  all  contingencies  which  may  arise,  making 
due  allowances  for  extras  which  may  be  ordered,  strikes  of  me- 
chanics, bad  weather,  and  other  causes  not  under  the  builder's 
control.  By  the  strict  letter  of  the  common  law,  the  failure  of 
a  party  to  complete  the  performance  by  the  time  agreed  upon 
would  virtually  allow  the  other  to  rescind  the  contract;  yet  in 
equity  time  is  not,  in  general,  considered  so  much  of  the  essence 
of  the  contract  that  if  a  building  be  completed  a  few  days  later, 
no  compensation  whatever  can  be  recovered.^*     The  failure  to 

=*  Schillinger  Bros.   Co.   v.   Bosch-  Cocheco   Bank  v.   Berry,   52   Maine 

Ryan  Grain  Co..  145  Iowa  750,  122  293. 

N   W  961  °*  Roberts  v.  Berry,  3  DeG.  M.  & 

'=  Howard  v.  Wilmington  &  S.  R.  G.    284;    22    L.    J.    Ch.    398;    War- 
Co.,  1  Gill  (Md.)  311.  ran    v.    Mains,    7    Johns.     (N.    Y.) 

="  Walsh  V.   Gilraor,   3   Harr.   &  J.  476;     Porter     v.     Stewart,     2     Aik. 

(Md.)  383,  6  Am.  Dec.  503.  (Vt.)     417.    Under    a    contract    for 

"Coey    V.    Lehman,    79    111.    173;  the    tearing    down    and    removal    of 

Bragg  V.  Geddes,  93  111.  39.     But  see  buildings  within  a  certain  number  of 
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complete  a  building  within  the  time  specified  will  not  prevent  re- 
covery of  the  contract-price,  where  liquidated  damages  are  pro- 
vided for  failure  to  do  so."  And  a  building  is  completed  at  the 
required  date  within  the  meaning  of  the  contract,  where  all  work 
was  done  except  the  construction  of  a  platform  which  was  post- 
poned by  request  of  the  owners,  and  was  afterward  erected 
promptly  on  request  and  in  the  manner  directed  by  the  owner's 
superintendent.*"  The  proper  rule  seems  to  be  that  the  builder 
should  be  allowed  to  sustain  his  suit  on  the  contract,  subject  to  the 
defendant's  equitable  right  to  show  any  damages  he  may  have  sus- 
tained by  the  delay,  by  way  of  set-off,  or  as  cause  of  action  in  a 
cross-suit.*^  If  a  land  owner  were  allowed  to  profit  by  the  inability 
of  a  contractor  to  complete  his  undertaking  within  the  time  speci- 
fied in  the  contract,  there  would  be  numerous  instances  where  the 
unfinished  structure  would  be  completed  by  the  owner,  who  would 
thereby  secure  the  improvement  desired  and  have  the  value  of  his 
land  enhanced  partly  at  the  expense  of  an  unfortunate  contractor. 
In  simple  justice,  therefore,  the  acceptor  of  uncompleted  build- 
ings should  be  liable  to  the  extent  of  the  fair  value  of  the  same, 
notwithstanding  the  time  stipulation  has  not  been  complied  with.*^ 
Equity  does  not  consider  that  the  parties  intended  that  no  pay- 
ment whatever  should  be  made  if  the  building  was  not  completed 
by  the  time  specified.     In  other  words,  "time  is  not  a  condition 

days   after    full   possession   is   given,  '°  Hunn  v.   Pennsylvania   Inst.,  221 

containing   a    stipulation   that   if   the  Pa.  403,  70  Atl.  812,  18  L.  R.  A.   (N. 

contractor  completes  the  work  within  S.)    1248. 

a  shorter  time  the  owner  would  pay  "Iron   Clad  Mfg.  Co.  v.   Stanfield, 

him  $50  for  each  day  saved,  and  that  112   Md.   360,   76   Atl.   854. 

if  the   work   is  not   done  within   the  "Lucas  v.  Godwin,  3  Bing.  N.  Cas. 

time    specified,    the    contractor    shall  737;   Smith  v.   Gugerty,  4  Barb.    (N. 

pay  the  owner  $50  for  each  day  over-  Y.)  614;  Lindsey  v.  Gordon,  13  Maine 

time,  an  unsigned  memoranda  to  the  60;   Parkin  v.  Thorold,   16  Beav.  59. 

effect  that  the  contractor  would  enter  So,  where  a  number  of  cottages  were 

.  into  the  part  of  the  premises  vacated  not  completed  until  several  days  after 

and   begin   the   work   of   dismantling  the   time   stipulated   in    the    contract, 

before   complete  possession  could  be  the    owner   was   held    bound    to   pay 

had,  and  that  it   should  not  be  con-  for  them  on  a  quantum  valebat.    Lu- 

sidered    as    obtaining     possession     as  cas  v.  Godwin,  3  Bing.  N.  Cas.  737.   In 

provided    in    the    contract,    does    not  this  case  there  was  an  acceptance  of 

establish  the  beginning  of   the   work  the  work  by  the  employer.     See  par- 

so    as    to    start    the    time    running  ticularly  Verzan  v.  McGregor,  23  Cal. 

against  the  contractor,  and  does  not  339. 

change  ob  modify   the  original   con-  *" See  Addison  Contracts   (8th  ed.) 

tract.    House   ^^'recking   Co.  v.   Son-  582. 
ken,  152  Mo.  App.  458,  133  S.  W.  355. 
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going  to  the  essence  of  the  contract."**  Yet,  if  the  parties  desire, 
stipulations  may  be  so  worded  in  unequivocal  terms  that  nothing 
whatever  shall  be  paid  for  the  building  unless  completed  within 
the  time  specified.  In  such  case  time  becomes  an  essential  con- 
dition" which  will  be  enforced.*^  So,  under  a  building  contract 
providing  for  completion  of  the  building  within  a  certain  time, 
it  has  been  held  that  the  owner  may  insist  on  strict  performance 
and  terminate  the  contract  on  failure  to  perform  within  the  time 
speeified,  and  may  complete  the  building  in  accordance  with 
the  contract.*"  And  time  is  of  the  essence  of  the  contract  for 
the  laying  of  a  pavement,  where  defendant,  when  solicited  by 
plaintiff's  agent  to  sign  a  contract  to  pay  a  certain  sum  for  the 
pavement,  consented  on  the  insertion  of  a  stipulation  that  the 
work  should  be  finished  within  four  months,  and  the  words,  "not 
negotiable"  were  written  across  the  face  of  the  contract.*^  So, 
where  delay  in  the  completion  of  a  building  means  the  loss  of  rent, 
time  has  been  held  to  be  of  the  essence  of  the  contract,  which  re- 
quires the  completion  of  the  building  on  or  before  the  time  speci- 
fied.*' A  party  to  a  building  contract  who  demands  strict  per- 
'  formance  as  to  time,  must  himself  comply  with  the  conditions 

*^  Homan   v.    Steele,   18  Nebr.  6S2,  of  the  contract.     Morrison  v.  Wells, 

Bing.  N.  Gas.  72,7;  Littler  v.  Holland,  48  Kans.  494,  29  Pac.  601.    Where  the 

3  T.  R.  590;  Maryon  v.  Carter,  4  C.  contract     instrument     provided     for 

&  P.  295 ;   Kingdom  v.  Cox,  2  C.  B.  completion  "without  unnecessary  de- 

661,    15    L.    J.    C.    P.   95 ;    Tilley   v.  lay    as    soon    as    ordered,"    and    the 

Thomas,  L.  R.  3  Ch.  App.  61 ;  Parkin  specifications    for    completion    "with- 

V.    Thorold,    16    Beav.    59.     Time   is  in   three   months    from   the   date   of 

not  of  the  essence  of  a  subcontract  the  contract,"  the  contract  instrument 

for   the   construction   of   a   railroad,  was   held  to  be  paramount.     Boteler 

where  the  parties  themselves  did  not  v.  Roy,  40  Mo.  App.  234. 

treat  it  as  of  the  essence  of  the  con-  "  Fraenkel   v.    Friedmann,    199    N. 

tract.  Cleveland  &c.  R.  Co.  v.  Scott,  Y.  351,  92  N.  E.  666,  revg.  130  App. 

39  Ind.  App.  420,  79  N.  E.  226.  Div.  (N.  Y.)  903,  115  N.  Y.  S.  1121. 

"Hudson  V.  Temple,  29  Beav.  536,  "Barber    Asphalt    Paving    Co.    v. 

30  L.  J.  Ch.  251.  Loughlin,  44  Tex.  Civ.  App.  580,  98 

« Kent  v.  Humphreys,   13  111.  573 ;  S.  W.  948.     So,  it  has  been  held  that 

Liddell  v.  Sims,  9  Sm.  &  M.  (Miss.)  time  is  of  the  essence  of  a  building 

596;    Westerman    v.    Means,    12    Pa.  contract   stipulating  for  the  comple- 

97.    A  stipulation  to  fit  a  house  with  tion  thereof  by  a  certain   date,   and 

steam-heating     apparatus     "with     all  providing   a    penalty     for    each    day 

possible    speed"    is    not    a    condition  thereafter  during  which  the  buildings 

precedent.     St.  Louis  &c.  Co.  v.  Bis-  remain  unfinished.     Kenedy  Town  & 

sell,  41  Mo.  App.  426.     In  an  agree-  Imp.   Co.  v.   First  Nat.   Bank   (Tex. 

ment  to  make  payment  conditionally  Civ.  App.),_  136  S.  W.  558. 

upon  the  completion  of   work  by   a  "  Mikolajewski  v.  Pugell,  62  Misc. 

given   time,   time   is   of   the   essence  (N.  Y.)  449,  114  N.  Y.  S.  1084. 
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necessary  to  enable  the  other  party  to  perform  his  part.^°  But 
where  the  time  fixed  for  the  beginning  of  work  by  the  contractor 
is  not  of  the  essence  of  the  contract,  the  failure  of  the  contractor 
to  begin  the  work  at  the  time  agreed  upon  does  not  justify  the 
owner  in  refusing  to  permit  him  to  begin  the  work  at  a  later 
date,  and  whether  the  time  for  beginning  the  work  is  of  the  es- 
sence of  the  contract  may  be  determined  by  proof  as  to  whether 
the  building  could  be  finished  at  the  time  agreed  upon,  unless  the 
work  was  begun  on  the  date  specified  in  the  contract.^"  The 
court  will  not  infer,  even  from  apparent  impossibility  of  perform- 
ance, that  the  time  condition  had  a  meaning  at  variance  with  its 
express  terms/^ 

§3713.  Time  of  performance — Reasonable  time. — Where 
the  contract  is  silent  as  to  the  time  of  performance,  the  law  in- 
fers that  a  reasonable  time  was  meant/^  So,  where  a  subcon- 
tractor is  familiar  with  the  requirements  of  the  principal  contract 
with  reference  to  the  time  for  construction  of  the  building,  he 
must  perform  within  a  reasonable  time,  with  reference  to  the 
demands  of  the  principal  contract,  although  the  contract  with 
him  contains  no  stipulation  as  to  time  of  completion  of  his  work/^ 

"  Ittner  v.  United  States,  43  Ct.  CI.  Krause  v.  School  Trustees  of    Croth- 

(U.  S.)  336.  ersviUe,  162  Ind.  278,  66  N.  E.  1010, 

°°  Kenedy  Town  &  Imp.  Co.  v.  First  70  N.  E.  264,  65  L.  R.  A.  Ill,  102  Am. 

Nat.  Bank   (Tex.  Civ.  App.),   136  S.  St,  203;  McDonald  v.  Whitley  Coun- 

W.  SS8.  ty    Court,    8    Ky.    L.    874;    North   v. 

''^  Jones  V.  St.  John's  College,  L.  R.  Mallory,  94  Md.  30S,  51  Atl.  89;  At- 

6  Q.  B.  115,  40  L.  J.  Q.  B.  80;  Oak-  wood  v.  Cobb,  16  Pick.   (Mass.)  227, 

den  V.  Pike,  34  L.  J.  Ch.  620.  26   Am.   Dec.   657;    Turner   v.   Mus 


'Ellis  V.   Thompson,   3    M.   &   W, 


445;    Skinner   v.    Bedell's   Admr.,    32     56  N.  W.  356;   Moore  v.  H.  Gaus  & 


Ala.  44;  Driver  v.  Ford,  90  III.  595 
Wilderman  v.  Pitts,  29  111.  App.  528 
Lehman  &  Sons  Co.  v.  Clark,  33  111 
App.  33 ;   Atwood  v.   Cobb,   16  Pick. 


kegon   Mach.   &c.   Co.,  97   Mich   166, 


Sons  Mfg.  Co.,  113  Mo.  98,  20  S.  W. 
975 ;  Cowles  v.  Hagerman,  15  N.  Mex. 
600,  110  Pac.  843 ;  Meyer  v.  Haven,  37 
App.  Div.   (N.  Y.)    194,  55  N.  Y.  S. 


(Mass.)  227,  26  Am,  Dec.  657;  Lil-  864;  Happel  v.  Marasco,  37  Misc.  (N. 
jengren  &c.  Lumber  Co.  v.  Mead,  42  Y.)  314,  75  N.  Y.  S.  461;  Andrae  v. 
Minn.  420,  44  N.  W.  306;  Davis  v.  Watson  (Tex.),  73  S.  W.  991;  Min- 
Tallcott,  12  N.  Y,  184;  McCartney  v,  neapolis  Gas  Light  Co,  v,  Kerr  Mur- 
Glassford,  1  Wash.  579,  20  Pac.  423.  ray  Mfg.  Co.,  122  U.  S.  300,  30  L.  ed. 
See  also,  Drake  V.  Goree,  22  Ala.  409;  1190,  7  Sup.  Ct.  1187;  Clifford  v. 
Adams  v.  Adams,  26  Ala.  272;  Boni-  Richardson,  18  Vt.  620;  Brodek  v, 
fay  V,  Hassell,  100  Ala,  269,  14  So,  Farnum,  11  Wash,  565,  40  Pac,  189; 
46;  Walling  v,  Warren,  2  Colo,  434;  Lang  v,  Menasha  Paper  Co,,  119  Wis. 
The  Ella,  48  Fed.  569;  Gubbins  v,  1,  90  N,  W,  393, 
Lautenschlager,  74  Fed,  160;  Fowler  "''Noyes  v.  Noullett.  118  La.  888, 
V.  Deakman,  84  111.  130 ;  Lunn  v.  43  So.  539.  In  ascertaining  a  reason- 
Gage,  37  111.   19,  87  Am.  Dec.  233;  able  time  for  the  completion  of  the 


913 


PERFORMANCE  OR  BREACH. 


3713 


What  is  a  reasonable  time  may  be  a  question  of  law,"*  and  there- 
fore for  the  court;  yet  usually  y/hen  dependent  upon  particular 
facts,  it  should  be  determined  by  the  jury,""  as  where  it  is  to  be 
decided  from  facts  extrinsic  to  the  contract.""  So,  whether  de- 
lays caused  by  changes  rendered  necessary  in  the  work  under  a 
building  contract,  and  the  extra  work  caused  thereby,  warranted 
an  extension  of  the  time  for  performance  by  the  contractor,  as 
provided  by  the  contract,  was  held  a  question  for  the  jury."'  As 
a  general  rule  when  no  time  is  specified  for  the  payment  of  ma- 
terials sold,  the  law  infers  that  they  are  to  be  paid  for  upon  de- 
livery,"** and  delivery  must  be  made  within  a  reasonable  time."" 
A  building  contractor  is  liable  for  delay  in  completing  and  deliv- 
ering the  building  within  the  time  specified  in  the  contract,""  and 
the  owner  is  usually  entitled  to  receive  as  damages  the  value  of 
the  use  of  the  building  for  the  time  its  completion  is  unreason- 


work  by  a  contractor,  notwithstand- 
ing the  time  limit  in  his  contract,  the 
■delay  of  the  owner  in  furnishing  ma- 
terials, and  changes  in  the  plans, 
should  be  taken  into  consideration. 
Missouri  Bridge  &  Iron  Co.  v.  Stew- 
art, 134  Mo.  App.  618,  114  S.  W.  1119. 
Where  a  building  contract  provided 
that  if  the  foundation  walls  were  not 
•completed  and  ready  for  iron  work  at 
the  time  specified,  the  contractor 
should  have  an  extension  of  time  for 
•completion  of  the  iron  work  equal  to 
the  time  lost  by  reason  of  the  de- 
fault in  preparing  the  foundation,  and 
that  if  the  owner  is  in  default  in 
completing  the  foundation,  he  shall 
-notify  the  contractor  at  least  10  days 
Ijefore  the  time  for  commencing  the 
iron  structure,  such  stipulations  are 
reasonable,  and  the  contractor  is  not 
liable  under  his  contract  until  the 
■owner  has  completed  the  foundation 
and  given  the  required  notice,  if  the 
foundation  was  not  completed  within 
the  time  specified.  Pittsburgh  Bridge 
Co.  V.  St.  Louis  Transit  Co.,  13S  Mo. 
App.  579,  116  S.  W.  467. 

"Ellis  V.  Paige,  1  Pick.  (Mass.)  43. 

"The  Ella,  48  Fed.  569;  Howe  v. 
Huntington,  15  Maine  350,  and  cases 
cited.  See  also,  Drake  v.  Goree,  22 
Ala.  409;  Walling  v.  Warren,  2  Colo. 
434;  Fowler  v.  Deakman,  84  111.  130; 
North  V.  Mallory,  94  Md.  305,  51  Atl. 
S9. 
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"Watt's  Exrs.  v.  Sheppard,  2  Ala. 
425;  Drake  v.  Goree,  22  Ala.  409; 
Murrell  v.  Whiting,  32  Ala.  54. 

"Gehri  v.  Dawson,  64  Wash.  240, 
116  Pac.  673. 

■^  Brady   v.   Anderson,   24   111.    110. 

""Palmer  v.  Breen,  34  Minn.  39, 
24  N.  W.  322.  A  stipulation  in  a 
building  contract  which  provides  that, 
if  the  contractor  is  delayed  in  com- 
pleting the  work  by  the  fault  of  the 
owner,  architect,  or  any  other  con- 
tractor, or  by  loss  by  fire,  or  by 
abandonment  of  the  work  by  em- 
ployes without  fault  of  the  con- 
tractor, the  time  fixed  for  completion 
of  the  work  shall  be  extended  for  a 
time  equal  to  the  time  lost  by  reason 
of  any  such  causes,  fixes  the  measure 
of  the  contractor's  remedy  for  default 
of  another  contractor  causing  delay 
in  completion  of  the  building.  Goss 
v.  Northern  Pacific  Hospital  Assn., 
SO  Wash.  236,  96  Pac.  1078. 

™  Herbert  v.  Weil,  115  La.  424,  39 
So.  389.  The  negotiations  for  the 
furnishing  of  structural  steel  were 
held  to  show  that  the  manufacturers 
agreed  to  furnish  the  steel  by  a  cer- 
tain date,  or  within  a  reasonable  time 
thereafter,  and  were  liaHe  in  damages 
to  the  builder  for  nondelivery  of  the 
steel  in  accordance  with  the  contract. 
Kelley  v.  Hart-Parr  Co.,  137  Iowa 
713,  115  N.  W.  490. 
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ably  delayed  f^  a  promise  without  consideration  to  waive  the  time 
within  which  a  building  is  to  be  completed  is  invalid,  and  the 
owner  is  not  estopped  to  claim  damages  for  the  delay,  it  not  ap- 
pearing that  the  contractor  acted  upon  such  promise  f^  as  where 
the  contractor's  delay  is  excused  by  the  owner's  failure  to  make 
payments  as  required  by  the  contract  f^  or  where  the  owner  re- 
quired the  construction  of  a  larger  cellar  than  the  contract  called 
for,  which  required  considerable  more  time  to  excavate."*  A 
delay  caused  by  the  failure  of  the  owner  or  the  architect  to  fur- 
nish the  plans  and  specifications,"^  or  to  furnish  materials,"",  is 
excused.  So,  where  the  delay  of  the  building  contractor  is 
caused  by  the  failure  of  the  owner  or  his  employes  to  complete 
other  work  necessary  to  be  done  before  the  contractor  can  per- 
form his  work,  the  delay  of  the  contractor  in  completion  of  the 


"^  Legge  V.  Harlock,  12  Q.  B.  1015, 
64  E.  C.  L.  1015;  Lincoln  v.  Little 
Rock  Granite  Co.,  56  Ark.  405,  19 
S.  W.  1056;  Wood  v.  Joliet  Gaslight 
Co.,  Ill  Fed.  463,  49  C.  C.  A.  427; 
Marshall  v.  Hann,  17  N.  J.  L,  425; 
Rogers  v.  Beard,  36  Barb.  (N.  Y.) 
31 ;  Grannis  &c.  Lumber  Co.  v. 
Deeves,  72  Hun  (N.  Y.)  171,  55  N.  Y. 
St.  674,  25  N.  Y.  S.  375,  affd.  147  N. 
Y.  718,  42  N.  E.  723;  Dillon  v.  Mas- 
terson,  42  N.  Y.  Super.  Ct.  176; 
Huckestein  v.  Kelly  &  Sons  Co.,  139 
Pa.  St.  201,  21  Atl.  78;  McDaniel's 
Appeal,  9  Sad.  (Pa.)  260,  12  Atl. 
154;  Johnson  v.  White  (Tex.),  27 
S.  W.  174;  Bounds  v.  Hickerson,  26 
Tex.  Civ.  App,  608,  63  S.  W.  887; 
Davis  V.  Baxter,  2  Pat.  &  H,  (Va.) 
133 ;  Jackson  v.  Cleveland,  19  Wis. 
400. 

"'Hebert  v.  Weil,  115  La.  424,  39 
So.  389;  Palmer  v.  Breen,  34  Minn. 
39,  24  N.  W.  322;  Jobst  v.  Hayden 
Bros.,  84  Nebr.  735,  121  N.  W.  957; 
Barnum  v.  WilUams,  115  App.  Div. 
(N.  Y.)   694,  102  N.  Y.  S.  874. 

"'Chicago  v.  Duffy,  117  111.  App. 
261 ;  Lunsford  v.  Wren,  64  W.  Va. 
458,  63  S.  E.  308.  "Where  a  building 
contract,  in  which  there  is  a  dam- 
age clause  for  nonperformance  by  a 
certain  time,  provides  for  payment 
by  the  owner  of  monthly  estimates, 
any  delays  caused  by  the  lawful  with- 


holding of  the  same  are  excused." 
Chamberlin  v.  Booth,  135  Ga.  719, 
70  S.  E.  569,  35  L.  R.  A.  (N,  S.) 
1223n;  Chicago  v.  Diffy,  218  111.  242, 
75  N.  E.  912 ;  Harris'  Assignee  v. 
Gardiner,  24  Ky.  L.  103,  68  S.  W. 
8;  Wright  v.  Meyer  (Tex.  Civ.  App.), 
25  S.  W.  1122.  Under  a  contract  pro- 
viding for  damages  if  the  building 
was  not  completed  within  a  certain 
time,  and  providing  for  payment  of 
monthly  instalments,  the  wrongful 
withholding  of  payments  is  not  an 
excuse  for  nonperformance  by  the 
contractor  within  the  time  stipulated, 
unless  the  nonpayments  prevented  the 
performance.  Chamberlain  v.  Booth, 
135  Ga.  719,  70  S.  E.  569,  35  L.  R.  A. 
(N.  S.)   1223n. 

"*  Lossing  V.  Cushman,  123  App. 
Div.  (N.  Y.)  693,  108  N.  Y.  S.  368. 

"''Welch  V.  McDonald,  85  Va.  500, 
8  S.  E.  711. 

""Abbott  V.  Gatch,  13  Md.  314,  71 
Am.  Dec.  635;  Starr  v.  Gregory  Con- 
sol.  Min.  Co.,  6  Mont.  485,  13  Pac. 
195,  affd.  141  U.  S.  222,  35  L.  ed. 
715,  11  Sup.  Ct.  914;  Goldnick  v. 
Toelberg,  26  Misc.  (N.  Y.)  805,  55 
N.  Y.  S.  954;  Summer  v.  Dewalt,  1 
Spears  (S.  Car.)  135;  Harvey's 
Case,  8  Ct.  CI.  (U.  S.)  501;  Taylor 
V.  Netherwood,  91  Va.  88,  20  S.  E. 
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work  IS  excused."'  But  it  has  been  held  that  a  contractor  is  not 
excused  from  liability  for  failure  to  complete  the  building  within 
the  agreed  time,  by  showing  that  he  notified  the  owner  that  the 
building  would  be  finished  within  a  short  time,  on  receiving  no- 
tice that  the  owner  desired  to  use  or  rent  the  building."*  How- 
ever, it  has  been  held  that  where  the  plans  obviously  contemplated 
the  construction  of  a  building  with  a  level  floor,  the  contractor  is 
not  responsible  for  delay  caused  by  a  pitch  of  the  floor,  undiscov- 
ered by  him  until  the  parts  of  the  building  were  ready  to  be  assem- 
bled, and  a  provision  for  liquidated  damage  for  the  delay  is  not 
enforcible.""  A  delay  in  completion  of  the  work,  caused  by  wrong- 
ful conduct  of  the  architect  or  engineer  in  charge  thereof  is  excus- 
able.^" But  a  contractor  cannot  excuse  his  delay  in  the  comple- 
tion of  the  building,  by  failure  of  the  architect  to  condemn  glass 
first  furnished,  in  time  to  permit  him  to  replace  the  glass  within 
the  time  limited  by  the  contract  for  completion  of  the  building." 
So,  delay  on  the  part  of  a  contractor,  caused  by  another  in  failing 
to  complete  his  work  within  the  time  specified,  may  be  excusable,'^ 


*' Murphy  v.  No.  1  Wall  Street 
Corp.,  119  N.  Y.  S.  693. 

»'  Smith  V.  Gunn,  57  Tex.  Civ.  App. 
339,  rZ2  S.  W.  919. 

"'Beattie  Mfg.  Co.  v.  Heinz,  120 
Mo.  App.  465,  97  S.  W.  188. 

™Sperry  v.  Fanning,  80  111.  371; 
Mahoney  v.  St.  Paul's  Church,  47  La. 
Ann.  1064,  17  So.  484;  Scheible  v. 
Klenk,  (Mich.),  137  N.  W.  106;  White 
V.  Braddock  School  Dist.,  159  Pa.  201, 
28  Atl.  136;  Wright  v.  Meyer  (Tex. 
Civ.  App.),  25  S.  W.  1122;  Welch  v. 
McDonald,  85  Va.  500,  8  S.  E.  711; 
Long  V.  Pierce  County,  22  Wash. 
330,  61  Pac.  142;  Boden  v.  Maher, 
105  Wis.  539,  81  N.  W.  661.  Under 
a  building  contract  providing  for  the 
issuance  of  certificates  as  to  work 
done  as  it  progressed,  and  for  pay- 
ment to  the  contractor  on  such  cer- 
tificate, and  authorizing  the  owner 
to  "deduct  and  retain  out  of  the 
moneys  which  may  be  due  or  become 
due"  the  contractor,  liquidated  dam- 
ages for  each  day's  delay  in  the  com- 
pletion of  the  work,  unless  the  work 
was  suspended  by  direction  of  the 
architect,  the  issuance  by  the  archi- 
tect   of    certificates    for    work    done 


after  the  time  fixed  for  the  comple- 
tion of  the  building,  does  not  amount 
to  an  admission  that  the  delay  was 
caused  by  direction  of  the  archi- 
tect. Stephens  v.  Essex  County  Park 
Commission,  143  Fed.  844,  75  C.  C. 
A.  60. 

"  Germain  v.  Union  School  Dist.  of 
Stanton,  158  Mich.  214,  16  D.  L.  N. 
834,  122  N.  W.  524,  123  N.  W.  798. 

"  Graveson  v.  Tobey,  75  111.  540 ; 
Cooke  v.  Odd  Fellows'  Fraternal 
Union,  49  Hun  (N.  Y.)  23,  17  N.  Y. 
St.  490,  1  N.  Y.  S.  498;  Gutman  v. 
Crouch,  134  N.  Y.  585,  31  N.  E.  275, 
4  Silvernail  App.  (N.  Y.)  461;  Ludlum 
V.  Vail,  166  N.  Y.  611,  59  N.  E.  1125; 
Franchi  v.  Brunswick-Balke-CoUen- 
der  Co.,  13  N.  Y.  294;  Highton  v. 
Dessau,  46  N.  Y.  St.  922,  19  N.  Y. 
S.  395,  affd.  139  N.  Y.  607,  35  N.  E. 
203;  Willis  v.  Webster,  1  App.  Div. 
(N.  Y.)  301 ;  Cornell  v.  Standard  Oil 
Co.,  91  App.  Div.  (N.  Y.)  345,  86 
N.  Y.  S.  633;  New  York  Metal  Ceil- 
ing Co.  V.  Raub,  86  N.  Y.  S.  249; 
Stewart  v.  Keteltas,  9  Bosw.  (N.  Y.) 
(22  N.  Y.  Super.  Ct.)  261,  afifd.  36  N. 
Y.  388;  Van  Derhoof  v.  Shell,  42 
Ore.  578,  72  Pac.  126.   The  contract- 
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unless  such  a  contingency  is  provided  against  by  the  contract/^ 
Under  a  contract  to  excavate  a  portion  of  a  canal,  in  vi^hich  the 
contractor  agreed  to  commence  work  w^hen  defendant  should 
notify  him  to  do  so,  it  was  held  that  his  failure  to  commence 
work  when  notified  was  not  excused  by  the  fact  that  the  ground 
was  frozen  at  that  time."  Ordinarily,  as  between  a  general 
contractor,  who  has  general  supervision  of  the  work,  and  a  sub- 
contractor, the  general  contractor  is  liable  to  the  subcontractor 
for  delays  in  the  progress  of  the  work  of  the  subcontractor  not 
attributable  to  his  fault.'^  But,  where  the  contract  between  a 
contractor  and  a  subcontractor  provides  that  delays  of  the  archi- 
tect in  furnishing  plans  shall  be  offset  by  extension  of  time  for 
completion  of  the  work,  the  subcontractor  cannot  hold  the  con- 
tractor liable  for  delay  from  such  cause."  The  fact  that  the  con- 
tractor, in  taking  over  the  work  of  a  subcontractor,  was  guilty 
of  great  delay  in  completing  it,  cannot  be  urged  by  the  subcon- 
tractor as  an  excuse  for  his  delay  in  the  work.''  An  extension 
of  time  for  the  performance  of  a  contract  may  be  either  express 
or  implied."*     But  accidents  and  unexpected  conditions  which 

or  is  not  chargeable  for  delays  caused  ing  that  if  the  subcontractor  fails  to 

by  inclemency  of  the  weather,  strikes,  furnish   the    material    for   the    steel 

or     delays     of     transportation     com-  structure    as    it    is    wanted    to    work 

panics,    where   the   contract   provides  into   the   building,   the   subcontractor 

that    such    causes,    or    any    of    them,  is    liable    for    delays    resulting    from 

should  work  an  extension  of  time  for  failure  to    furnish   the   iron   as   it   is 

the  completion  of  the  work.  Barnum  needed,     although     the     delay     was 

V.  Williams,   115  App.   Div.    (N.   Y.)  caused  by  the  manufacturers  in  mak- 

694,   102   N.   Y.   S.  874;   Feigelson  v.  ing  and  forwarding  the  iron.  Modern 

Brown   (Tex.  Civ.  App.),   126  S.  W.  Steel  Structural  Co.  v.  English  Const. 

17.     Under  a  building  contract  mak-  Co.,  129  Wis.  31,  108  N.  W.  70. 

ing  the  contractor  liable  for  delay  in  "  Norcross  v.  Wills,  198  N.  Y.  336, 

performance,   the    contractor    is    not  91  N.  E.  803,  affg.  130  App.  Div.  (N. 

excused,    although   his    delay   is    due  Y.)   470,  114  N.  Y.  S.  969. 

to  a  strike  of  the  servants  of  a  brick  "  Stewart  v.  Mark,  230  Pa.  626,  79 

factory    from   which   he   was   to    ob-  Atl.  809. 

tain   brick    for   use   in   the   building.  '"Smith   v.    Gugerty,   4   Barb.    (N. 

Neblett  v.  McGraw,  47  Tex.  Civ.  App.  Y.)    614.   Under   a  building  contract 

207,  103  S.  W.  1113.  providing  that  an  extension  of  time 

"  Feeney   \'.   Bardsley,  66  N.  J.   L.  for  performance  should  be  evidenced 

239,  49  Atl.  443;   Shute  v.  Hamilton,  by  a  certificate  of  the  architect,  the 

3  E)aly  (N.  Y.)  462.  contractor    cannot    excuse    delay    in 

'*  Harley  v.   Sanitary  Dist.  of  Chi-  performance    on   the   ground    of    ex- 

cago,  226  111.  213,  80  N.  E.  771.  tension   of   time,    in   the   absence   of 

'°  Norcross  v.  Wills,  198  N.  Y.  336,  such   a  certificate,  or   of  excuse   for 

91  N.  E.  803,  affg.  130  App.  Div.  (N.  failure  to   obtain   it.   Neblett  v.   Mc- 

Y.)   470,   114  N.  Y.   S.  969.  Under  a  Graw.  47  Tex.  Civ.  App.  207,  103  S. 

contract  with  a  subcontractor,  provid-  W.  1113. 
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might  have  been  provided  against  in  the  contract,  do  not  entitle 
the  contractor  to  an  extension  of  time  for  completion  of  the 
building.'" 

§3714.  Extension  of  time  for  performance. — It  has  been 
held  that  an  agreement  by  the  owner  to  extend  the  time  for  com- 
pletion of  the  building,  beyond  the  time  fixed  by  the  contract, 
upon  the  mere  promise  of  the  contractor  to  complete  it  within 
the  extended  time,  is  without  consideration,  where  the  agreement 
did  not  induce  the  default,  and  is  not  a  defense  to  an  action  for 
breach  of  the  contract.*"  But,  on  the  other  hand,  it  has  been  said : 
"A  mutual  agreement  to  extend  the  time  of  performance  of  a  spe- 
cial contract  requires  no  new  extraneous  consideration  to  support 
it.  It  is  promise  for  promise,  and  such  new  and  further  agree- 
ment may  be  declared  upon,  and  a  recovery  had  for  such  dam- 
ages as  the  breach  of  it  has  occasioned,  though  in  excess  of  what 
would  have  arisen  under  the  original  contract."*^  An  extension 
of  time  will  not  rescind  the  stipulation  which  makes  time  an  es- 
sential of  the  contract;  it  merely  substitutes  the  new  time  for  the 
old.^^  Time,  though  of  the  essence  of  the  contract,  may  be  ex- 
tended while  negotiations  are  being  made  between  the  parties.*^ 
And  assent  by  the  owner  to  continuance  of  the  work  after  the 
time  for  its  completion  has  expired,  amounts  to  implied  extension 
of  time.'* 

Allowance  of  additional  time  to  a  contractor  in  which  to 
complete  the  work,  does  not  have  the  effect  of  restoring  pro- 
visions which  have  been  waived.'^    A  provision  in  a  building  con- 

™  Carter  V.  Root,  84  Nebr.  723,  121  (Mass.)     42;    Smith    v.     Gugerty,    4 

N   W  952.  Barb.   (N.  Y.)   614;  Meehan  v.  Wil- 

'» Empire  State  Surety  Co.  v.  Han-  Hams,  2  Daly  (N.  Y.)   367,  36  How. 

son,  184  Fed.  58,  107  C.  C.  A.  1;  but  Pr.   (N.  Y.)  73;  Kenny  v.  Monahan, 

see  Hill  V.  Smith,  34  Vt.  535.  169  N.  Y.  591,  62  N.  E.  1096,  affg.  53 

«^Hill  V.  Smith,  34  Vt.  535.  App.  Div.   (N.  Y.)   421,  66  N.  Y.  S. 

'"  Barclay  v.  Messenger,  43  L.  J.  Ch.  10;  Smith  v.  Corn,  3  Misc.  (N.    Y.) 

449  545,  52  N.  Y.   St.  481,  23  N.  Y.  S. 

»=Webb   V.   Hughes,   L.   R.    10   Eq.  326;  Gallagher  v.  Nichols,  60  N.  Y. 

281    39  L.  J.  Ch.  606;  Wood  v.  Ber-  438;    Dunn   v.    Steubing,    120   N.    Y. 

nal,  19Ves.  220;  McMurray  v.  Spicer,  232,  24  N.  E.  315;  Doyle  v.  Halpin, 

L.  R.  5  Eq.  527.  33   N.   Y.    Super.   Ct.  352;   Dillon  v. 

°*  Lucas  V.  Godwin,  3  Bing.  N.  Cas.  Masterton,  39  N.  Y.  Super.  Ct.  133; 

TSl,  32  E.  C.  L.  340 ;  Nibbe  v.  Brauhn,  Foster  v.  Worthington,  58  Vt.  65,  4 

24  111.  268;  Cummings  v.  Pence,  1  Ind.  Atl.  565 

App.  317;  Emerson  v.  Coggswell,  16  ''Ittner  v.  United  States,  43  Ct.  CI. 

Maine  11;  Snow  v.  Ware,  13  Mete.  (U.  S.)  336. 
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tract  that  if  delay  is  caused  by  the  owner,  architect,  or  other  con- 
tractors, the  delay  shall  be  added  to  the  contractor's  time  for 
completion,  but  that  such  allowance  shall  not  be  made  unless  the 
contractor  shall  make  a  claim  therefor  to  the  owner  or  the  archi- 
tect within  twenty-four  hours,  is  binding  on  the  contractor.'^ 
And  where  a  building  contract  provides  that  the  owner  may  ask 
for  changes  and  extras,  and  that  if  the  contractor  desires  an  ex- 
tension of  time  he  must  file  a  written  claim  with  the  architect, 
and  that  any  extension  must  be  given  in  a  written  certificate  of 
the  architect,  an  allowance  for  delay  cannot  be  had  without  such 
application  and  certificate.*^  Under  a  building  contract  contain- 
ing a  stipulation  that  the  contractor  shall  be  entitled  to  an  exten- 
sion for  delays  due  to  causes  beyond  his  control,  the  contractor 
is  not  entitled  to  extension  of  time  because  of  rainy  days,  or  for 
time  lost  by  default  of  his  subcontractors,  but  is  entitled  to  an 
extension  for  delays  caused  by  the  owner  or  by  municipal  authori- 
ties.**    Where  the  time  fixed  for  the  completion  of  a  building 


"  Chapman  Decorative  Co.  v.  Se- 
curity Mut.  Life  Ins.  Co.,  149  Fed. 
189,  79  C.  C.  A.  137,  affg.  145  Fed. 
434.  Under  a  building  contract  pro- 
viding that  no  allowance  for  delay 
.shall  be  made,  unless  a  claim  is  pre- 
sented in  viriting  within  24  hours 
after  delay,  and  all  delays  are  oc- 
casioned by  the  architect  who  is  agent 
of  the  owner,  and  the  architect  in- 
duces the  contractors  to  believe  that 
an  extension  of  time  may  be  granted 
without  an  application  in  writing,  a 
written  application  is  thereby  waived, 
and  the  owner  is  not  entitled  to  de- 
ductions from  the  contract  price  be- 
cause of  such  delays.  Huber  v.  St. 
Joseph's  Hospital,  11  Idaho  631,  83 
Pac.  768.  A  stipulation  in  a  building 
contract,  that  the  time  for  comple- 
tion of  the  work  shall  be  extended 
for  a  time  equivalent  to  the  period 
lost  by  fault  of  the  owner  or  the 
architect,  or  of  other  contractors  em- 
ployed by  the  owner,  has  no  refer- 
ence to  extra  work.  McNulty  v.  Key- 
ser  Office  Bldg.  Co.,  112  Md.  638,  76 
Atl.  1113. 

"^  Charleston  Lumber  Co.  v.  Fried- 
man,  64  W.   Va.   151,  61    S.   E.   815. 

"  Cook   &   Laurie   Contracting   Co. 
V.   Denis,  124  La.   161,  49  So.   1014; 


Delaware,  L.  &  W.  R.  Co.  v.  Bowns, 
36  N.  Y.  Super  Ct.  126,  revd.  58  N. 
Y.  573;  Mahoney  v.  Smith,  132  App. 
Div.  (N.  Y.)  291,  116  N.  Y.  S.  1091. 
Time    lost    because    of    rains    which 
should  have  reasonably  been  expected 
does  not  entitle  the  contractor  to  ad- 
ditional  time   for  the  completion   of 
the  building.  Carter  v.  Root,  84  Nebr. 
723,  121  N.  W.  952.  A  voluntary  lock- 
out by  a  contractor  will  not  entitle 
him  to  an  extension  of  time  for  com- 
pletion of  the  work,  under  a  clause 
in  the  contract  making  a  strike  of  the 
workmen  a  valid  excuse  for  delay  in 
its  completion.  Mahoney  v.  Smith,  132 
App.  Div.   (N.  Y.)  291,  116  N.  Y.  S. 
1091.  A  provision  in  a  building  con- 
tract    excusing     delay     caused     by 
strikes  has  no  application  where  em- 
ployes quit  work  because  of   failure 
to  receive  pay  due  them.  McLeod  v. 
Genius,   31   Nebr.   1,   47   N.   W.  473. 
A   delay   in  the   superstructure  of  a 
building,    caused    by    the    failure    of 
the  contractor  of  the  foundation  work 
to  complete  it  in  the  time  specified, 
has  the  effect  only  of  extending  the 
time   for   construction   of   the   super- 
structure  for   a  period   equal   to   the 
delay  caused  in  commencing  the  su- 
perstructure,    where     the    contractor 
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contract  has  been  extended,  it  has  been  held  the  owner  may  cancel 
the  contract  on  failure  of  the  contractor  to  complete  the  building 
within  the  extended  time.^"  And  where,  under  a  building  contract, 
providing  that  in  case  the  contractor  fails  to  prosecute  the  work 
with  promptness,  the  owner  rriay,  after  three  days'  notice  to  the 
contractor,  and  on  certificate  of  the  architect  of  such  failure,  ter- 
minate the  contract  and  complete  the  work  himself,  the  architect's 
certificate  is  conclusive  of  the  question  of  unreasonableness 
of  the  contractor's  delay,  in  the  absence  of  fraud,  bad  faith,  or 
arbitrary  action  by  the  architect.""  So,  where  the  contract  be- 
tween the  contractor  and  a  subcontractor  provided  for  liquidated 
damages  for  delay  in  completion  of  the  work  by  the  subcon- 
tractor, unless  the  delay  was  caused  by  the  fault  of  the  owner 
or  the  architect,  in  which  case  there  should  be  an  extension  of 
time  equal  to  the  time  lost,  the  contractor  cannot  recover  damages 
for  delay  caused  by  default  of  the  architect  in  furnishing  plans." 
The  owner  has  been  held  liable  for  the  enforced  idleness  of  the 
contractor's  employes,  caused  by  the  material  not  being  upon  the 
ground  in  accordance  with  notice  given  by  the  owner  to  the  con- 
tractor, where  the  workmen  were  carried  to  a  remote  place  where 
there  was  no  labor  market."^  And  a  contractor  cannot  escape  lia- 
bility for  delay  in  the  completion  of  a  building,  resulting  from 
delay  in  the  filing  of  a  bond  preliminary  to  the  issuance  of  a 
building  permit,  where  the  owner  executed  the  bond  as  soon  as  it 

for  the  superstructure  made  no  ob-  damages  for  each  day's  delay  in  com- 
jection  to  the  delay.  Mahoney  v.  Ox-  pletion  of  the  work  beyond  the  time 
ford  Realty  Co.,  133  App.  Div.  (N.  fixed  by  the  contract,  the  owner  can- 
Y.)  656,  118  N.  Y.  S.  216.  See  also,  not  insist  on  the  strict  enforce- 
generally;  Chicago  V.  Duffy,  218  111.  ment  of  the  contract,  where  the  work 
242,  75  N.  E.  912 ;  McQuiddy  v.  Bran-  was  delayed  by  his  failure  to  furnish 
nock,  70  Mo.  App.  535 ;  Wood  v.  certain  machinery  to  be  installed,  un- 
Boney  (N.  J.  Eq.),  21  Atl.  574.  And  til  the  contractor  could  not  complete 
See  1  Elliott  Roads  &  Sts.  (3rd  ed.),  the  work  within  the  time  specified; 
§§  650,  651.  but  the  time  for  completion  must  be 

*"  Fraenkel  v.  Friedmann,  199  N.  Y.  treated  as   extended   for  a   sufficient 

351,  92  N.  E.  666,  revg.  130  App.  Div.  time  to  permit  the  instalment  of  the 

(N.  Y.)  903,  115  N.  Y.  S.  1121.  machinery  after  it  was  furnished,  and 

°°  Mahoney   v.   Oxford   Realty   Co.,  the  recovery  of  damages  can  only  be 

133  App.   Div.    (N.   Y.)   656,   118  N.  allowed   for   delay   beyond    such   ex- 

Y.   S.  216.  tended  time.  Morse  Dry  Dock  &c.  Co. 

"'■  Norcross  v.  Wills,  198  N.  Y.  336,  v.  Seaboard  Transp.  Co.,  161  Fed.  99, 

91  N.  E.  803,  affg.  130  App.  Div.  (N.  88  C.  C.  A.  263,  revg.  154  Fed.  90. 
Y.)   470,  114  N.  Y.  S.  969.  Where  a        ""Owen  v.  United  States,  44  Ct.  CI. 

contract    for    alterations    in    a    ves-  (U.  S.)  440. 
sel  contains  provisions  for  liquidated 
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was  presented  to  him  and  the  contract  required  the  contractor 
to  obtain  all  necessary  official  permits,  which  included  the  prep- 
aration and  filing  of  the  bond  required  by  the  city  prior  to  the 
issuance  of  the  building  permit.°^  The  standard  for  estimating 
damages,  in  case  the  owner  sustains  losses  by  the  failure  of  the 
contractor  to  complete  work  at  the  time  specified,  is  generally 
the  fair  rental  of  the  property  for  the  time  delayed.  Speculative 
profits  are  too  remote  to  be  considered  unless  clearly  incidental. °* 
On  the  other  hand,  if  the  contractor  is  prevented  from  complet- 
ing his  contract  by  interference  and  defaults  of  his  employer,  he 
is  not  restricted  to  a  pro  rata  share  of  the  contract-price,  but  may 
recover  what  his  work  and  materials  are  reasonably  worth.'^ 

§  3715.  Waiver  of  time  limit. — An  owner  may  waive  the 
provision  of  a  building  contract  as  to  time  of  completion,  and 
such  waiver  will  be  binding  on  him,  whatever  effect  it  may  have 
on  the  surety  of  the  contractor.*"^  Waiver  by  the  owner  of 
a  stipulation  in  a  building  contract  which  limits  the  time  for  com- 
pletion of  the  work,  extends  to  the  provisions  of  the  contract 
relating  to  the  time  of  completion,  and  gives  the  contractor  a  rea- 
sonable time  within  which  to  complete  the  work."^  And  where 
the  time  limit  of  a  building  contract  has  been  waived  by  the 
owner,  the  contractor  is  required  to  complete  the  building  in- 
cluding extras,  within  a  reasonable  time,  in  the  absence  of  a 
stipulation  to  the  contrary."*  Time,  although  made  the  essence 
of  a  building  contract  by  express  stipulation,  may  be  waived  by 
a  party  who  has  the  right  to  insist  upon  punctual  performance, 
and  the  waiver  may  be  express  or  implied  from  the  conduct  of 

'"  Mikolajewski  v.  Pugell,  62  Misc.  °°  Burfeind     v.     People's     Security 

(N.  Y.)  449,  114  N.  Y,  S.  1084.  Co.,  139  App.  Div.    (N.  Y.)   762,  124 

"Abbott  V.   Gatch,   13  Md.  314,  71  N.  Y.  S.  385.  See  also,  1  Elliott  Roads 

Am.  Dec.  63S.  See  McConey  v.  Wal-  &  Sts.    (3rd   ed.),   §  651;    Mundy  v. 

lace,  22  Mo.  App.  377,  4  West.  Rep.  Stevens,  61  Fed.  77,  9  C.  C.  A.  366; 

843.  Terra  Haute  &  L.  R.  Co.  v.  Nelson, 

""Fitzgerald    v.    Hayward,    50    Mo.  130  Ind.  258,  27  N.  E.  486;  Hund  v. 

516;  Ehrlich  v.  ^tna  Life  Ins.'Co.,  4  Rackliffe,  192  Mo.  312,  91  S.  W.  500. 

West.  Rep.  37.    Recovery  for  loss  of  "  O'Loughlin  v.  Poli,  82  Conn.  427, 

time     and     rental     value     expended,  74  Atl.  763. 

through  failure,  e.  g.,  of  the  owner  to  "'  Ward  v.  Haren,  139  Mo.  App.  8, 

furnish    the    contractor    with    tools,  119  S.  W.  446. 
Graves  v.  Glass,  86  Iowa  261,  53  N. 
W.  231.    But  see  Ahren  v.  Boyce,  2 
West.  Rep.  405. 
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the  party,  which  is  inconsistent  with  his  intention  to  insist  upon 
punctual  performance.*'  So,  the  time  provision  in  a  building  con- 
tract is  waived  by  failure  of  the  owner  to  do  preliminary  work 
required  of  him  in  erecting  a  foundation,  thereby  preventing  the 
contractor  from  completing  the  work  within  the  time  specified.^ 
A  clause  in  a  building  contract  requiring  the  contractor  to  make 
written  demand  for  additional  time  for  completion  of  the  build- 
ing, is  waived  by  the  owner  entering  into  a  supplemental  contract 
for  extras  which  require  additional  time  f  and  a  promise,  though 
without  consideration,  to  waive  the  time  for  the  completion  of 
a  building,  may  estop  the  owner  from  insisting  upon  a  stipula- 
tion that  allowance  shall  not  be  made  for  delays  caused  by  the 
owner,  unless  claimed  by  the  contractor  in  writing  to  the  archi- 
tect.^ A  claim  for  damages  for  failure  to  complete  a  building  in 
the  time  specified,  is  not  necessarily  waived  by  acceptance  of  and 
payment  for  the  work;*  nor  by  taking  possession  of  the  building 
before  it  is  completed ;°  nor  by  payment  of  the  contract-price, 
under  threat  of  the  contractor  to  file  a  mechanic's  lien."  Where 
the  owner  voluntarily  permits  the  contractor  to  continue  the  work 
after  the  time  for  the  completion  of  the  building,  and  accepts 
work  done  thereafter,  and  the  contract  is  fully  performed  by  the 
contractor,  except  as  to  the  time  for  the  completion,  the  owner  is 
estopped  to  set  up  the  delay  as  a  defense  in  an  action  for  the 
agreed  price.''  And,  on  the  other  hand,  the  fact  that  an  owner 
failed  to  exercise  his  option  to  take  possession  of  the  building 
and  complete  it  on  breach  of  the  contract  by  the  contractor,  does 
not  estop  him  from  recovering  damages  because  of  the  delay  of 
the  contractor,  who  finished  the  work  after  the  stipulated  time.* 

°°  Mound  Mines  Co.  v.  Hawthorne,  "Mikolajewski  v.   Pugell,  62  Misc. 

173  Fed.  882,  97  C.  C.  A.  394.  (N.  Y.)  449,  114  N.  Y.  S.  1084. 

^Pittsburg  Bridge  Co.  v.  St.  Louis  "Mikolajewski  v.   Pugell,  62  Misc. 

Transit  Co.,   135   Mo.   App.  597,   116  (N.  Y.)  449,  114  N.  Y.  S.  1084, 

S.  W.  467.  'Deeves    v.     Manhattan    Life    Ins. 

=  Carter  v.  Root,  84  Nebr.  723,  121  Co.,   195   N.   Y.  324,   88  N.   E.  395, 

N.   W.   952.  revg.  122  App.  Div.  (N.  Y.)  888,  106 

=  Jobst  V.  Hayden  Bros.,  84  Nebr.  N.  Y.  S.  1142. 

735,  121  N.  W.  957.  ^Northwestern    Steam    Boiler    &c. 

"Missouri    Bridge    &    Iron    Co.    v.  Co.     v.     Great     Lakes     Engineering 

Stewart,  134  Mo.  App.  618,  114  S.  W.  Works,  181  Fed.  38,  104  C.  C.  A.  52. 
1119. 
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§  3716.  Time  words. — Mr.  Emden,  in  his  excellent  work, 
cites  numerous  authorities  to  show  the  me&ning  of  particular 
terms  used  in  building  contracts.  He  explains  that  "A  contract 
to  be  performed  'directly'  means  to  be  performed  not  within  a 
reasonable  time,  but  speedily,  or,  at  least,  as  soon  as  practicable ;" 
that  "'forthwith'  does  not  necessarily  mean  immediately;"  that, 
"In  computing  a  given  period  of  time  'from'  and  'after'  a  specified 
act  or  event,  the  day  of  the  act  or  event  is  to  be  excluded,  and 
the  last  day  of  the  given  time  included;"  that  "the  words  'at'  or 
'on'  or  'upon'  a  certain  time  or  event,  or  like  expressions,  mean 
before  or  simultaneously  with,  or  after  the  act  or  event  referred 
to,  in  accordance  with  a  reasonable  construction  of  the  context. 
The  term  'months'  denotes  at  law  lunar  months."  But  in  the 
United  States,  calendar  months  are  generally  intended.^ 

§  3717.  Time  penalties. — It  is  not  the  policy  of  the  law  to 
give  inequitable  construction  to  stipulations,  when,  by  admitting 
parol  testimony,  an  intention  of  the  parties  may  be  evinced  which 
will  not  operate  as  a  hardship  upon  either  of  them.  So,  where 
a  contract  contained  a  provision  that,  if  the  work  was  not  com- 
pleted by  a  fixed  time,  the  defendant  should  lose  the  contract, 
and  also  all  money  due  on  the  same,  it  was  held  that,  if  this  clause 
Avas  inserted  under  a  mistake  as  to  the  amount  and  difficulty  of 
the  labor  to  be  performed,  it  was  void,  and  that  it  did  not  deprive 
the  defendant  of  the  benefit  of  the  other  clauses.^"  So,  under  a 
contract  with  an  architect,  containing  a  penalty  clause,  to  erect 
a  building  within  three  months  after  the  granite  is  put  up  by  other 
contractors,  the  putting  up  of  the  granite  windows  and  doors 
cannot  be  excluded  from  the  contract,  when  not  expressly  re- 
served by  the  parties.^^  So,  again,  where  the  condition  was  that 
the  contractors  should  be  discharged  by  an  engineer  and  all  pay 
forfeited,  if  they  failed  to  comply  with  all  their  obligations  (one 
of  which  was  to  finish  by  a  certain  time),  the  court  held  that 
this  provision  had  no  reference  to  the  completion  by  the  time 

"Emden     Building     Contracts     (2d  Yet  the  law   implies  that  the   provi- 

ed.)    166.     Florence   Gas    &c.    Co.   v.  sions  of  a  written  contract  were  un- 

Hanby,    101    Ala.    15,    13    So.    343 ;  derstood  when  signed.  Clark  v.  Pope, 

Reedy  v.  Smith,  42  Cal.  245.  70  111.  128. 

"Verzan  v.  McGregor,  23  Cal.  339.  "Gallier  v.  Jonau,  13  La.  309. 
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agreed  upon,  but  only  to  defaults  occurring  during  the  progress 
of  the  work."  On  the  other  hand,  when  the  time  of  performance 
is  material,  or  expressly  stipulated  to  be  so,  a  failure  to  comply 
in  the  time  agreed  upon  will  usually  avoid  the  agreement.^^ 
"Whether  a  sum  specified  in  a  contract,  as  a  penalty  for  the  non- 
performance thereof,  shall  be  considered  as  a  penalty  or  as  liqui- 
dated damages,  is  a  question  of  construction,"  dependent  often 
upon  the  circumstances  of  the  case.^*  Thus,  in  an  action  where 
the  contract  contained  a  penalty  of  $500  for  the  breach  of  certain 
stipulations,  the  court  held  that  actual  damages  only  could  be 
recovered  against  the  party  failing  to  perform  his  part.^'*  Work 
accepted  by  and  valuable  to  the  employer  may  generally  be  re- 
covered for,  though  not  performed  within  the  time  agreed  upon.^^ 
The  penalties  incurred  by  a  contractor  for  nonperformance  have 
been  allowed  to  be  set  up  against  his  claim  on  quantum  meruit.^' 

§  3718.  Waiver  by  extension  of  time. — Waiver  by  exten- 
sion of  time  may  be  proved  to  have  been  made  by  verbal  agree- 
ment, or  by  conduct  of  the  owner  equivalent  to  a  waiver.^'    But 

"Cannon   v.    Wildman,   28    Conn.  "Nibbe    v.    Brauhn,    24    111.    268; 
472.  Under  a  building  contract  pro-  Cummings  v.  Pence,  1  Ind.  App.  317, 
viding   that   the    building   should   be  27  N.  E.  631 ;  Emerson  v.  Coggswell, 
completed  on  or  before  a  certain  date.  16   Maine     11;    Adams    v.     Hill,    16 
and  that   the   contractor  should  pay  Maine   21S;     Bishop    v.     Jackson,    6 
$20    for   each   day,    except    Sundays,  Robt.   (N.  Y.)  287;  Luckhart  v.  Og- 
that  the  work  should  remain  uncom-  den,  30  Cal.  547 ;  Morrill  v.  Colehour, 
pleted   after   the   date   specified,   and  82  111.  618.  Where  the  work  was  to 
that  the  contractor  should  be  entitled  be   completed   at   a   given   time,    and 
to  extra  time  to  be  allowed  by  the  the  owner  to  pay  at  the  same  time, 
architect  in  case  it  should  be  delayed  the  making  of  payment  at  that  time, 
by    fault    of    the    owner,    architect,  though  the  work  was  not  completed, 
other    contractors    on   the    work,    or  was  held  to  be  a  waiver.  Paddock  v. 
by  strikes,   or   severe  cold   weather;  Stout,   121   111.  571,   13  N.  E.  182.  A 
where  the  contractor  was  delayed  by  verbal    statement    that    no    damages 
changes  in  the  plans,  extra  work,  and  would  be  claimed  if   the  time   limit 
cold  weather,  and  on  issuance  of  a  was  not   fulfilled  was  held  to   be   a 
final  certificate  the  architect  made  no  suflScient  waiver  in  Erskine  v.  John- 
allowance  for  delay,  the  owner  is  not  son,  23  Nebr.  261,  36  N.  W.  510:  In 
entitled     to     a     deduction     therefor.  Cooke  v.  Odd  Fellows'  Frat.  Union, 
Bloomington  Hotel  Co.  v.  Garthwait,  49  Hun  (N.  Y.)  23,  17  N.  Y.  St.  490, 
227  111.  613,  81  N.  E.  714.  1  N.  Y.  S.  498,  payments  on  account 
"Kemp  V.  Humphreys,  13  111.  573.  after  expiration  of  the  time  limited, 
"Foley  v.  McKeegan,  4  Iowa  1.  with  other  circumstances,  were  held 
"Lord  V.  Gaddis,  9  Iowa  265.  See  to  amount  to  a  waiver.     In  Welch  v. 
Lucas  V.  Snyder,  2  G.  Greene  (lowa^  McDonald,  85  Va.  500,  8  S.  E.  711, 
490.  the  delay  of  the  contractor  was  ex- 
"  Davis     V.     Fish,     1     G.     Greene  cused   because   the   owners    failed   at 
(Iowa)   406,  48  Am.  Dec.  387.  first  to  furnish  proper  specifications, 
"  Marshall  v.  Hann,  17  N.  J.  L.  425.  and    delayed    in    unloading   the   pipe 
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such  an  extension  of  time  will  not  authorize  the  contractor  to 
abandon  the  contract  and  sue  for  the  value  of  the  work."  Where 
a  building  contract  stipulated  that  the  builder  should  complete 
the  work  in  two  months'  time,  and  be  paid  a  stipulated  rate  if  he 
should  finish  the  building  before  the  expiration  of  that  time,  or 
forfeit  the  same  rate  if  delayed  beyond  that  period,  it  was  held 
that  one  clause  controlled  the  other,  and  that  by  necessary  impli- 
cation he  should  be  allowed  a  reasonable  time  beyond  the  two 
months  by  paying  or  allowing  liquidated  damages.^"  In  a  New 
York  case,  where  the  contractor  began  work  before  the  founda- 
tions were  fully  ready,  and  the  contract  specified  that  the  build- 
ers should  receive  $500  for  each  day  the  work  was  completed  be- 
fore the  expiration  of  five  months,  it  was  held  that  they  were  not 


contracted  for.  In  Huckestein  v.  Kelly 
&c.  Co.,  139  Pa.  201,  21  Atl.  78,  the 
contractor  was  allowed  an  extension 
of  time  because  the  defendant  rail- 
road failed  to  put  in  a  siding,  as 
agreed,  to  enable  the  contractor  to 
unload  on  the  premises.  In  King  Iron 
Bridge  Co.  v,  St.  Louis,  43  Fed.  768, 

10  L.  R.  A.  826,  the  plaintiff  was  to 
build  a  bridge  on  piers  erected  by  the 
defendant,  and  the  defendant's  fail- 
ure to  erect  the  piers  in  time  was 
held  to  excuse  the  plaintiff  for  not 
completing  the  bridge  at  the  time 
agreed.  In  Skelsey  v.  U.  S.,  23  Ct. 
CI.  (U.  S.)  61,  the  plaintiffs  were 
excused  for  tardiness  caused  by  the 
defendant's  failure  to  provide  a  dam 
as  agreed.  In  Nourse  v.  United 
States,  25  Ct.  CI.  (U.  S.)  7,  the  de- 
fendant was  to  decide  upon  a  time, 
and  its  unreasonable  delay  excused 
the  plaintiff.  Where  the  owner  was  to 
deliver  on  the  ground  the  lumber  for 
construction  within  a  specified  time 
but  failed  to  do  so,  the  time  limit 
for  the  contractor  was  held  to  be 
without  force,  and  in  its  place  he  was 
required  merely  to  finish  within  a 
reasonable  time.  Starr  v.  Gregory 
Con.  Mining  Co.,  6  Mont.  485,  13  Pac. 
195,  affd.  141  U.  S.  222,  3S  L.  ed.  715, 

11  Sup.  Ct.  914.  In  Dannat  v.  Ful- 
ler, 120  N.  Y.  554,  24  N.  E.  815, 
the  facts  being  similar,  the  owner's 
delay  was  30  days  in  length,  and  the 
court  on  appeal  held  the  contractor 
entitled,  not  merely  to  an   extension 


of  30  days,  but  to  a  reasonable  time. 
In  general,  see  Malone  v.  Wood,  131 
Pa.  554,  18  Atl.  984;  Van  Stone  v. 
Stillwell  &  Bierce  Mfg.  Co., 
142  U.  S.  128,  35  L.  ed.  961, 
12  Sup.  Ct.  181,  where  the 
facts  were  held  to  show  a  waiver; 
Moline  &c.  Malleable  Iron  Co.  v. 
McDonald,  38  111.  App.  589;  Gutman 
V.  Crouch,  134  N.  Y.  585,  31  N.  E. 
275,  4  Silvernail  App.  (N.  Y.)  461.  In 
Clement  v.  Schuylkill  River  E.  S.  R. 
Co.,  132  Pa.  445,  19  Atl.  274,  the 
time  limit  in  a  contract  to  raise  a 
building  to  the  lawful  grade  was  held 
not  removed  by  a  subsequent  change 
in  the  ordinance  prescribing  the 
grade.  Acceptance  of  the  work  may 
operate  as  a  waiver  of  failure  to  per- 
form within  the  time  limit.  Cum- 
mings  v.  Pence,  1  Ind.  App.  317,  27 
N.  E.  631.  Permission  granted  a  con- 
tractor to  finish  work  after  the  time 
for  its  completion  has  elapsed  is  a 
waiver  on  that  ground,  and  an  im- 
plied promise  to  pay  what  it  is  rea- 
sonably worth  arises.  Kendrick  v. 
Warren  Bros.  Co.,  110  Md.  47,  72 
Atl.  461. 

'°  Hayes  v.  Second  Bapt.  Church,  3 
West  829. 

'^"Folsom  V.  McDonough,  6  Cush. 
(Mass.)  208.  A  claim  for  damages  for 
failure  of  the  contractor  to  complete 
the  building  within  the  specified  time 
was  not  waived  by  permitting  the 
contractor  to  proceed  after  the  ex- 
piration of   such  time.   Mikolajewski 
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entitled  to  recover  the  stipulated  sum."  The  waiver  of  a  vested 
right  in  a  building  contract  must  be  supported  by  a  valuable  con- 
sideration, in  the  absence  of  estoppel,  and  the  burden  of  proof  is 
on  the  party  asserting  the  waiver." 

§  3719.    Effect  of  extras  and  alterations  as  to  time. — It  was 

stipulated  in  a  contract  for  altering  and  repairing  a  warehouse 
for  a  certain  amount,  that  if  the  work  was  not  completed  within 
three  months  the  builder  should  pay  five  pounds  for  every  week 
he  delayed  completion  beyond  that  period.  An  action  was 
brought  for  extra  work,  but  the  employer  was  allowed  to  set 
off  the  penalty  against  the  price  of  the  extra  work  and  deduct 
it  from  the  contract-price.^*  The  rule  inferred  from  this  decision, 
however,  is  not  a  proper  one,  for  the  authorities  almost  seem 
agreed  that  if  performance  is  delayed  by  the  ordering  of  extra 
work  or  alterations,  or  by  interference  of  the  owner  or  his  agent, 
the  contractor  cannot  be  held  liable  therefor,^*  unless  expressly 
stipulated  in  the  new  qontract.^^  So,  in  a  Massachusetts  case, 
where  the  parties  verbally  altered  the  original  plan  of  a  house, 
thereby  postponing  the  work,  it  was  held  that  this  postponement 
by  mutual  consent  relieved  the  builder  from  liability  in  not  com- 
pleting the  structure  by  the  time  agreed  upon.^'  An  obligation 
to  complete  specified  work  by  a  certain  fixed  time,  once  waived 
by  change  of  plan  or  extras,  no  longer  binds,  and  the  builder  is 

V.  Pugell,  62  Misc.  (N.  Y.)  449,  114  (Mass.)   237;  Van  Buskirk  v.  Stow, 

N.  Y.  S.  1084.  42  Barb.    (N.  Y.)   9;   Cooke  v.  Odd 

"Mansfield  v.  N.  Y.  Cent,  R.  Co.,  Fellows'    Fraternal   Union,   49    Hun 

16  Weekly  Dig.  27S.  (N.   Y.)    23,    1    N.   Y.   S.   498;   Van 

==  Charleston  Lumber  Co.  v.  Fried-  Derhoof  v.  Shell,  42  Ore.  578,  72  Pac. 

man,  64  W.  Va.  151,  61  S.  E.  815.  126;  Focht  v.  Rosenbaum,  176  Pa.  St. 

""  Duckworth  v.  Alison,  1  M.  &  W.  14,   34  Atl.    1001 ;    Mason   v.   Rempe 

412;  Fletcher  v.  Dyche,  2  T.  R.  32;  (Tex.    Civ.    App.),    41    S.    W.    694; 

Legge  V.  Harlock,  12  Q.  B.  1015.  Baasen  v.  Baehr,  7  Wis.  516. 

"Westwood  V.   Secretary  of  State  ^^  Jones  v.  St.  John's  College,  L.  R. 

for  India,  11  Wkly.  Rep.  261,  7  L.  T.  6  Q.  B.  115.  See  particularly.  Lord  v. 

(N.   S.)    736;   Legge  v.   Harlock,   12  Gaddis,   9    Iowa   265,    and   Lucas   v. 

Q.  B.  1015;  Kemp  V.  Rose,  4  Jur.  (N.  Snyder,    2    G.    Greene    (Iowa)    490, 

S.)  919;  Thornhill  v.  Neats,  8  C.  B.  where  a  heavy  penalty  was  construed 

(N.  S.)   831;  Cornish  v.  Suydam,  99  as  void,  and  actual  damages  only  al- 

Ala.  620,  13  So.  118;  O'Keefe  v.  St.  lowed. 

Francis     Church,    59    Conn.     551,   22  ''' Palmer     v.     Stockwell,     9     Gray 

Atl.     325 ;     St.     Louis     Natl.     Stock  (Mass.)  237.  So  where  a  town  unrea- 

Yards  v.  O'Reilly,  85  111.  546 ;  Sweney  sonably  delays  to  fix  the  site  of  the 

v.  Davidson,  68  Iowa  386,  27  N.  W.  building.  Blanchard  v.  Blackstone,  102 

278;    Palmer   v.    Stockwell,   9   Gray  Mass.  343.  But  they  can  change  the 
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only  bound  to  finish  his  undertaking  within  a  reasonable  time." 
After  the  failure  of  the  stipulation  as  to  time,  neither  party  can 
abandon  the  contract  without  giving  the  other  party  a  reasonable 
opportunity  to  perform  his  part.^''  An  order  for  extra  work  does 
not  necessarily  waive  the  time  condition  further  than  to  allow 
the  builder  a  reasonable  time  for  the  execution  of  the  new  work, 
unless  otherwise  stipulated,  or  the  agreement  for  extras  is  en- 
tirely inconsistent  with  the  original  contract,  and  rendering  its 
strict  performance  impracticable.^"  So,  if  a  builder  agrees  to  do 
certain  work,  subject  to  alterations,  he  is  excused  from  the  per- 
formance of  the  original  contract  within  the  prescribed  time  if 
alterations  or  extras  are  ordered  which  will,  to  the  employer's 
knowledge,  prevent  him  from  completing  according  to  contract.^" 
A  contractor  can,  however,  so  bind  himself  by  a  contract  to  per- 
form work  by  a  specified  time,  and  to  make  any  alterations  which 
may  be  ordered  by  the  owner  of  the  building,  no  matter  how  arbi- 
trary they  may  be,  and  by  special  covenant  so  stipulate  that  the 
entire  work,  including  extras  and  alterations,  shall  be  included  in 
the  time  condition,  that  not  even  the  fact  of  the  work  becoming 
impossible  will  excuse  him.  "It  may  be  an  unusual  and  unwise 
contract  to  enter  into,"  said  Mr.  Justice  Hannen,  "but  there  is  no 
reason  why  a  man  should  not  enter  into  such  a  contract.  Cer- 
tainly, if  he  does  in  direct  terms  enter  into  a  contract  to  perform 
an  impossibility,  subject  to  a  penalty,  he  will  not  be  excused  be- 
cause it  is  an  impossibility."" 

§  3720.  Other  excuses  for  delays. — Where  one  of  the  par- 
ties is  to  supply  suitable  materials,  but  fails  to  do  so  promptly,  he 
cannot  complain  of  delay  of  the  other  party  caused  thereby.^^ 
Mutual  assistance  in  a  sense  is  always  understood  in  building 
contracts  where  the  work  is  to  be  partly  performed  by  the  owner 

location  by  paying  damages.   Damon  °°Legge  v.  Harlock,  12  Q.  B.  1015, 

V.   Granby,  2   Pick.    (Mass.)    345.  18  L.  J.  Q.  B.  45;  Fletcher  v.  Dyche, 

"Van   Buskirk   v.    Stow,   42   Barb.  2   T.    R.   32,   and   other   illustrations 

(N.  Y.)  9;  Green  v.  Haines,  1  Hilt,  of  the  rule  cited  in  I  Emden  Build- 

(N.  Y.)   254;   Doyle  v.   Halpin,   1  J.  ing  Contracts  (2d  ed.)  168. 

&  Sp.    (N.  Y.)   3S2.  "^  Jones  v.  St.  John's  College,  L.  R. 

■■'Lawson  v.  Hogan,  93  N.  Y.  39.  6  Q.  B.  115,  40  L.  J.  Q.  B.  80. 

""Westwood  V.   Secretary  of   State  "^  Bulkley     v.     Brainerd,     2     Root 

for  India,  11  Wkly.  Rep.  261,  7  L.  T.  (Conn.)  £. 
(N.  S.)  736. 
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or  other' contractors;  and  whether  the  contract  so  stipulates  or 
not,  the  stipulation  as  to  completion  by  a  specified  time  will  be 
waived  by  the  owner  or  his  agents  in  not  keeping  the  other  por- 
tions of  the  work  sufficiently  advanced  to  enable  the  other  party 
to  perform  his  part.^^  Or,  if  work  is  done  under  the  eye  of  one 
of  the  parties  contracting  to  pay  and  is  accepted  by  him,  this  will 
usually  be  an  excuse  for  delay,  and  payment  must  be  at  the  con- 
tract-price.''* The  contractor  may  also  be  excused  for  delays 
caused  by  unavoidable  accidents,""  but  this  depends  largely  upon 
the  particular  contract  and  circumstances."* 

§  3721.  Abandonment  of  work  by  contractor. — We  have 
seen  that  conditions  may  arise,  where  the  contractor  is  justified 
in  abandoning  the  work,  as,  in  some  instances  where  the  owner 
has  failed  to  perform  his  part  of  the  contract ;  but  where  the  con- 
tractor refuses  to  proceed  with  the  work  unless  he  is  paid  an  in- 
stalment of  the  contract-price  which  is  not  due  him,  it  amounts  to 
an  abandonment  of  the  work  without  legal  excuse."^  Where  a 
contractor  abandons  the  contract,  leaving  the  workmen  employed 
by  him,  it  has  been  held  that  they  may  continue  the  work  for  the 
owner  at  his  request,  and  if  they  do  so,  the  owner  becomes  liable 
to  them  for  the  labor  performed."^    The  rights  of  the  owner,  on 

^  Taylor    v.     Renn,     79     111.     181 ;  lowed  for,  except  after  written  claim 

Weeks  v.  Little,  89  N.  Y.  566,  11  Abb.  made  at  the  time,   it  was   held  that 

N.  Cas.   (N.  Y.)  415;  Smith  v.  Bos-  no  unavoidable  accident  could  excuse 

ton,  C.  &  M.  R.  Co.,  36  N.  H.  458;  delay,   where   no   written    claim    had 

Stewart  &  Howell  v.  Keteltas,  36  N.  been    made.    Brown   v.    Strimple,    21 

Y.  388.  Mo.  App.  338 

'*  Adams  v.  Hill,  16  Maine  215.  °°  See. generally  as  to  mistakes,  un- 

"  Bailey  v.  Stetson,  1  La.  Ann.  332  foreseen  difficulties  and  hardships  en- 

( delivery  of  a  boat  prevented  by  an  countered   by    contractors    in    public 

accident).   Where  the  completion  by  work.    1   Elliott   Roads   &   Sts.    (3rd 

a  given  time  was  conditioned  on  "no  ed.),   §  648,  and  cases  cited,   includ- 

interference    from   labor   strikes,"   it  ing  Sanitary  Dist.  v.  Ricker,  91  Fed. 

was  held  that  the  contractor  was  not  833,  34  C.   C.   A.  91;   Indiana,   B.  & 

excused  by  an  abandonment  of  work  W.  R.  Co.  v.  Adamson,  114  Ind.  282, 

by  the  mechanics  owing  to  the  con-  15  N.  E.  5 ;  Wiseman  v.  Thompson, 

tractor's     failure   to    pay    wages    as  94  Iowa  607,  63  N.  W.  346;  Moffett 

agreed.  McLeod  v.  Genius,  31  Nebr.  1,  v.   Rochester,   178  U.    S.   373,   44  L. 

47  N.  W.  473.   It  is  no  defense  in  an  ed.   1108,  20  Sup.  Ct.  957;   Murdock 

action   against  the  executors   of   the  v.  Dist.  of  Columbia,  22  Ct.  CI,   (U. 

promisor    on    a    contract    to    build  S.)  464.  Note  in  117  Am.  St.  224. 

within  a  year,  that  the  promisor  died  "'  Steiger  v.  London,  141  App.  Div. 

before  the  year  expired.  In  re  appeal  (N.  Y.)  382,  126  N.  Y.  S.  256. 

of     McDaniel     (Pa.),     12    Atl.     154.  ''Andre  v.  Bodman,  13  Md.  241,  71 

Where  no  extension  of  lime,  even  for  Am.  Dec.  628. 
unavoidable  accident,   was  to  be   al- 
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abandonment  of  the  work  by  the  contractor,  as  to  completion  of 
the  building  or  work,  are  discussed  in  the  next  section. 

§  3722.    Completion  of  structure  or  work  by  owner. — In 

drafting,  building,  construction,  and  working  contracts,  it  is  not 
an  uncommon  practice  to  insert  a  clause  providing  that  if  the 
contractor  fails  in  any  particular  to  perform  his  contract,  the 
owner  may,  on  the  certificate  of  the  architect  to  that  effect,  com- 
plete the  building  or  structure  and  deduct  the  cost  thereof  from 
the  contract-price ;  and  where  in  accordance  with  the  provisions 
of  the  contract  the  owner  takes  possession  of,  and  completes,  a 
building  because  of  the  delay  of  the  contractor,  the  latter  is  only 
entitled  to  recover  the  contract-price  less  the  cost  of  completing 
the  building  or  structure.^''  And  if  the  cost  of  completing  the 
work  exceeds  the  amount  due  under  the  contract,  the  contractor 
is  liable  to  the  owner  for  the  excess.'"'  In  an  action  by  the  owner 
to  recover  the  excess  of  the  cost  of  completion  over  the  balance 


'°  Fraenkel  v.  Friedmann,  199  N. 
Y.  351,  92  N.  E.  666,  revg.  130  App. 
Div.  (N.  Y.)  903,  lis  N.  Y.  S.  1121. 
In  re  Waugh,  4  Ch.  D.  524;  Stevens 
V.  Taylor,  2  F.  &  F.  419 ;  Stadhard  v. 
Lee,  3  B.  &  S.  364,  113  E.  C.  L. 
364 ;  Ranger  v.  Great  Western  R.  Co., 

5  H.  L.  Cas.  72,  3  R.  &  Can.  Cas. 
298 ;  Davies  v.  Swansea,  8  Exch.  808 ; 
Pauling  V.  Dover,  10  Exch.  753; 
Mohan  v.  Dundalk  &c.  R.  Co.,  L.  R. 

6  Ir.  477;  Hewlett  v.  Alexander,  87 
Ala.  193,  6  So.  49;  O'Brien  v.  Gari- 
baldi, 15  Cal.  App.  518,  115  Pac.  249; 
Hottel  V.  Poudre  Valley  Reservoir 
Co.,  41  Colo.  370,  92  Pac.  918;  Ham- 
mond V.  Miller,  2  Mackey  (13  D.  C.) 
145;  Lara  v.  Greeley,  20  Fla.  926; 
Spencer  v.  Duplan  Silk  Co.,  112  Fed. 
638  revd.  115  Fed.  689,  53  C.  C.  A. 
321;  United  States  v.  Mclntyre,  111 
Fed.  590;  George  A.  Fuller  Co.  v. 
Doyle,  87  Fed.  687;  International  Ce- 
ment Co.  V.  Beifeld,  173  111.  179,  50 
N.  E.  716;  Christopher  &c.  Archi- 
tectural Iron  &c.  Co.  v.  Yeager,  202 
111.  486,  67  N.  E.  166,  affg.  105  111. 
App.  126;  Louisville,  E.  &  St.  L.  R. 
Co.  v.  Donnegan,  111  Ind.  179,  12  N. 
E.  153;  Hay  v.  Bush,  110  La.  575, 
34  So.  692 ;  Spink  v.  Mueller,  77  Mo. 
App.  85;  Grassman  v.  Bonn,  32  N.  J. 
Eq.  43;  Isaacs  v.  Reeve   (N.  J.  Ch.) 


44  Atl.  1 ;  White  v.  Livingston,  174 
N.  Y.  538,  66  N.  E.  1118,  affg.  69 
App.  Div.  (N.  Y.)  361,  75  N.  Y.  S. 
466;  Zimmerman  v.  Jourgensen,  60 
Hun  (N.  Y.)  578,  38  N.  Y.  St. 
414,  14  N.  Y.  S.  548;  Washburn  v. 
Dettinger,  !(,  Hun  (N.  Y.)  141,  57 
N.  Y.  St.  320,  27  N.  Y.  S.  540; 
Rowe  V.  Gerry,  86  App.  Div.  (N.  Y.) 
349,  83  N.  Y.  S.  740;  Hansen  v. 
Hackman,  H  Misc.  (N.  Y.)  290,  75 
N.  Y.  S.  296;  Back  v.  New  York 
Bldg.  Loan  Banking  Co.,  85  N,  Y.  S. 
323;  Culbertson  v.  EUis,  6  McLean 
(U.  S.)  248.  The  time  for  comple- 
tion of  railroad  construction  work 
was  held  to  be  of  the  essence  of  the 
contract  with  subcontractors,  upon 
the  completion  of  whose  work  the 
beginning  of  other  work  depends ;  and 
the  railroad  company,  on  failure  to 
complete  the  work  within  the  time 
specified,  has  the  right  to  complete 
the  same  at  the  expense  of  the  con- 
tractor. Owen  v.  Giles,  157  Fed.  82S, 
85  C.  C.  A.  189. 

"Winamac  School  Town  v.  Hess, 
151  Ind.  229,  SO  N.  E.  81;  Beach  v. 
Wakefield,  107  Iowa  567,  76  N.  W. 
688,  78  N.  W.  197;  Hay  v.  Bush,  110 
La.  575,  34  So.  692;  Wells  v.  Board 
of  Education,  78  Mich.  260,  44  N.  W. 
267;  Langdon  v.  Northfield,  42  Minn. 
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of  the  contract-price,  the  important  question  is  whether  the  con- 
tractor failed  to  furnish  sufficient  workmen  and  materials,  and 
whether  the  work  was  prosecuted  with  due  diligence."  So, 
where  the  building  contract  provides  that  on  certification  by  the 
architect  that  the  refusal  of  the  contractor  to  comply  with  the 
contract  is  sufficient  ground  to  terminate  the  contract,  the  owner 
may  proceed  to  terminate  it,  and  enter  on  the  premises  and  com- 
plete the  work,  and  under  such  certificate,  terminate  the  con- 
tract and  proceed  to  complete  the  building.*^  And  it  is  held 
that  where  the  contract  does  not  contemplate  abandonment  of 
the  work  by  the  contractor,  but  the  contractor  voluntarily  aban- 
dons the  work  without  excuse,  the  owner,  on  giving  notice  to 
the  contractor  and  his  surety  of  the  intention  of  the  owner  to 
complete  the  work,  may  recover  from  them  the  difference  be- 
tween the  reasonable  cost  of  completing  the  work  and  the  bal- 
ance of  the  unpaid  contract-price,  without  procuring  the  certifi- 
cate of  the  architect  called  for  by  the  contract.*^  So,  where, 
without  legal  excuse,  the  contractor  abandoned  the  work,  and  the 
owner,  without  the  certificate  of  the  architect  stating  that  the  de- 
fault was  sufficient  ground  for  such  action,  notified  the  contractor 
that  his  employment  was  terminated,  and  that  the  owner  would 
complete  the  work,  it  has  been  held  that  the  contractor  can  recover 
the  contract-price  less  the  amount  paid  after  deducting  the  cost  of 
completing  the  work.**  But,  if  the  architect  acts  in  bad  faith  in 
issuing  the  certificate,  the  certificate  is  not  admissible  as  evidence 
of  the   facts  stated  therein,  or  at  all  events  not  conclusive.*^ 

4g4^  44  N.  W.  984;  Denison  Const.  Co.  contractor  the  owner,  after  ten  days' 
-V.  Manneschmidt,  129  App.  Div.  (N.  notice,  may  provide  other  workmen 
Y.)  600,  113  N.  Y.  S.  1071;  Zira-  and  material  and  complete  the  work, 
mermann  v.  Jourgensen,  70  Hun  (N.  the  owner  may  take  possession  and 
Y.)  222,  24  N.  Y.  S.  170,  54  N.  Y.  complete  the  building  where  the  con- 
st. 13,  afifd.  144  N.  Y.  656,  39  N.  E.  tractor  has  failed  to  make  certain 
SS9;  Riley  v.  Kenney,  33  Misc.  (N.  work  satisfactory  after  such  notice 
Y  ) '  384  67  N.  Y.  S.  584 ;  McGowan  has  been  given  him.  Payne  v.  Roberts, 
V.  United  States,  35  Ct.  CI.  (U.  S.)  214  Pa.  568,  64  Atl.  86. 
606.  *"  Smith  V.  Jewell,  104  Md.  269,  65 

^'Kann  v.  Bennett,  223  Pa.  36,  72  Atl.  6;  Heidbrink  v.  Schaffner   (Mo. 

Atl.  342.  App.),  127  S.  W.  418. 

*^  Davis  V.   State,  146  Ala.   120,  41  "  Steiger  v.  London,  141  App.  Div. 

So.   681.   Under   a   building   contract  (N.  Y.)   382,   126  N.  Y.   S.  256. 

which    provides    that   the   work   and  "Taub    v.    Woodruff     (Tex.    Civ. 

materials  must  be  satisfactory  to  the  App.),  134  S.  W.  750. 
architect,  and  that  on  default  of  the 
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Where  a  building  contract  provides  that  if  the  contractor 
neglects,  without  the  owner's  fault,  to  supply  sufficient  ma- 
terial and  workmen  to  complete  the  structure  within  the 
time  stipulated,  for  a  period  of  more  than  three  days  after  hav- 
ing been  notified  by  the  owner  to  furnish  the  same,  the  owner 
may  furnish  the  workmen  and  material  and  deduct  the  cost  of 
completing  the  work  from  the  contract-price,  the  contractor  is 
not  entitled  to  the  three  days  notice  where  he  has  abandoned  the 
contract."  And  where  the  contract  provides  for  the  certificate 
of  the  architect  as  to  the  cost  of  completion  by  the  owner,  and 
makes  such  certificate  conclusive  as  to  the  cost  of  completion  and 
resulting  damages,  the  certificate  is  admissible  in  evidence  in  a 
suit  by  the  contractor  for  compensation.^^  It  has  been  held  that 
where  one  of  two  joint  owners  notified  the  contractor  before  he 
entered  upon  the  performance  of  the  work,  that  such  owner  re- 
fused to  carry  out  his  part  of  the  contract,  the  only  proper  course 
for  the  contractor  to  pursue  is  to  treat  the  contract  as  breached 
by  both  the  joint  owners,  and  sue  for  damages.**  On  default  of 
the  contractor  under  such  a  contract,  the  owner  usually  has  the 
option  either  to  terminate  the  contract  and  stand  upon  his  legal 
rights,  or  to  terminate  the  contractor's  employment  and  proceed 
to  complete  the  building  himself. *°  But  where  a  building  contract 
contains  no  provision  for  a  completion  by  the  owner  on  default 
of  the  contractor,  it  has  been  held  that  the  owner  has  no  right 
to  take  charge  of  and  complete  the  building  in  order  to  lessen  the 
amount  of  damages  which  he  might  claim  for  demurrage,  if  the 
contractor  continues  his  efforts  to  complete  the  building.^" 

A  provision  in  a  contract  between  a  contractor  and  a  subcon- 
tractor that  if  the  subcontractor  fails  to  carry  on  the  work,  and 
the  owner  is  obliged  to  complete  it,  the  expense  incurred  by  the 
owner  shall  be  deducted  from  the  contract-price,  which  shall  be 
audited  and  certified  by  the  architect,  was  held  valid,  in  a  recent 
case,  and  that  the  determination  of  the  architect  was  binding  on 

"  Bacigalupi    v.    Phoenix    Bldg.    &  50  N.  W.  836,  16  L.  R.  A.  655,  33  Am. 

Const.  Co.,  14  Cal.  App.  632,  112  Pac.  St.  783. 

892.  '"  Steiger  v.  London,  141  App.  Div. 

"Taub   V.     Woodruff     (Tex.    Civ.  (N.  Y.)  382,  126  N.  Y.  S.  256. 

App.),  134  S.  W.  750.  '"Leghorn  v,  Nydell,  39  Wash.  17, 

'=  Davis  V.  Bronson.  2  N.  Dak.  300,  80  Pac.  833. 
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the  parties;  and  it  was  also  held  that  the  expense  of  completion 
includes  a  commission  due  the  contractor  for  services  in  making 
arrangements  and  supervising  the  work  after  default  of  the  sub- 
contractor/^ Where  the  contract  provides  that  the  certificate  of 
the  architect  shall  be  conclusive  as  to  the  expense  of  the  owner  in 
completing  the  building  or  work  on  default  of  the  contractor, 
such  certificate  is  conclusive,  in  the  absence  of  fraud  or  gross 
mistake,  or  failure  to  exercise  an  honest  judgment  f^  and  an 
account  subscribed  by  the  architect  was  held  sufficient  compliance 
with  the  contract  provision,  where  he  subsequently  testified  that 
he  approved  and  certified  the  items  f^  but  such  a  certificate  is  not 
binding  on  a  surety  as  to  the  amounts  due  if  given  on  misrepre- 
sentation by  the  contractor  and  without  examination  by  the  archi- 
tect." 

The  provision  of  a  building  contract  giving  the  owner  the  right 
to  complete  the  work  in  the  event  the  contractor  fails  to  do  so,  is 
not  compulsory  on  the  owner,°°  and  where  the  owner  completes 
the  work,  and  the  cost  of  completion  exceeds  the  amount  due  the 
contractor,  it  has  been  held  that  the  owner  is  not  liable  for  work 
and  materials  furnished  by  a  subcontractor."®  And  where  the 
contractor  with  a  city  sublet  bridge  work  and  the  subcontractor 
abandoned  the  work,  which  was  completed  by  the  contractor,  it 
was  held  that  the  latter  could  recover  for  any  damages  sustained 
by  default  of  the  subcontractor."^  A  person  who  furnishes  ma- 
terials to  a  contractor  for  painting  a  house  has  been  held  to  have 
the  right,  on  default  of  the  contractor,  to  complete  the  work, 
where  the  contract  provides  that  the  owner  shall  retain  out  of  the 
contract-price  a  sum  sufficient  to  pay  for  the  materials  furnished 
the  contractor  and  used  in  the  work."^    Where  the  contract  pro- 

"' White  V.   Abbott,    188   Mass.   99,  70  Atl.  1101;  Bernz  v.  Marcus  Say  re 

74  N.  E.  305.  Co.,  52  N.  J.  Eq.  275,  30  Atl.  21. 

■^'Shriner  v.  Craft,  166  Ala.  146,  51  ''°  International  Cement  Co.  v.  Bei- 

So.  884.  feld,    173    111.     179,   50   N.   E.    716; 

''McKenzie  v.  Barrett,  43  Tex.  Civ.  Schumer  v.  Kohn,  117  N.  Y.  S.  770; 

App.  451,  98  S.  W.  229.  Mitchell  v.   Williams,   80   App.    Div. 

"Use  V.   ^tna   Indemnity  Co.,  55  (N.  Y.)   527,  80  N.  Y.  S.  864. 

Wash.  487,  104  Pac.  787.  "  Capital  City  Brick  &  Pipe  Co.  v. 

"^Ramsey    v.    Perth    Amboy    Ship  Des   Moines,   136   Iowa  243,   113   N. 

Bldg.  &c.  Co.,  72  N.  J.  Eq.  165,  65  W.  835. 

Atl.    461 ;    Ramsey   v.    Perth   Amboy  ™  Bates    v.     Birmingham    Paint    & 

Ship  Bldg.  &c.  Co.,  73  N.  J.  Eq.  742,  Glass  Co.,  143  Ala.  198,  38  So.  845. 


§    '1^22  BUILDING    CONTRACTS.  932 

vides  that  on  default  of  the  contractor,  the  architect  may  furnish 
the  necessary  materials  and  employes,  and  complete  the  building 
at  the  cost  of  the  contractor,  the  owner  may  sue  the  contractor 
for  breach  of  contract,  although  the  architect  has  failed  to  com- 
plete the  building  f°  and  the  owner  is  entitled  to  damages  for 
breach  of  the  contract,  notwithstanding  he  has  completed  the 
work  upon  default  of  the  contractor  f°  and  the  right  of  the  owner 
to  damages  for  breach  of  the  contract  is  not  waived  by  his  failure 
to  take  charge  of  the  building  on  default  of  the  contractor.®^ 

=' American  Surety  Co.  v.  San  An-  ville  Lodge  (Ind.  App,),  88  N.  E.  85. 

tonic  Loan  &c.  Co.  (Tex.  Civ.  App.),  "Brent  v.  Head,  138  Iowa  146,  115 

98  S.  W.  387.  N.   W.   1106,   16  L.   R.   A.    (N.   S.) 

"Shank  v.   Trustee  of   McCords-  801n. 
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§  3730.  Certificate  a  condition  precedent. — The  usual  pro- 
vision of  building  contracts  that  the  certificate  of  an  architect 
shall  be  obtained  before  money  is  paid,  either  during  the  progress 
of  the  v^ork  or  upon  its  completion,  renders  the  procurement  of 
such  certificate  a  condition  precedent  to  an  action  on  the  contract. 
The  contractor  cannot  claim  the  balance  of  the  money  due  him 
unless  he  first  obtains  such  certificate,  or  shows  that  it  has  wrong- 
fully been  withheld,'  and  where  the  contract  specifies  that  pay- 


^  Morgan  v.  Birnie,  3  M.  &  Scott, 
76;  Glenn  v.  Leith,  1  Com.  L.  R, 
569;  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Works,  166  Fed.  39S 
93  C.  C.  A.  162;  Packard  v.  Van 
Schoick,  58  111.  79.  See  also,  1  Elliott 
Roads  &  Sts.  (3rd  ed.),  §  654  and 
cases  there  cited;  Edwards  v.  Harts- 
horn, 72  Kans.  19,  82  Pac.  520,  1  L. 
R.  A.  (N.  S.)  1050;  Hebert  v.  Dewey, 
191  Mass.  403,  77  N.  E.  822;  Wiggins 
V.  Columbian  Fire-Proofing  Co.,  227 
Pa.  511,  76  Atl.  742;  Taub  v.  Wood- 
ruff (Tex.  Civ.  App.),  134  S.  W. 
750;  McKivor  v.  Savage,  60  Wash. 
135,  110  Pac.  811.  A  provision  in  a 
building  contract  that  the  architect 
shall  finally  determine  all  the  mat- 
ters of  dispute,  and  that  final  settle- 
ment shall  be  made  on  the  certificates 
of  the  architect,  is  of  the  essence  of 
the  agreement,  and  compliance  with 
such  provision  is  a  condition  prece- 
dent to  recovery  on  the  contract. 
Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Works,  166  Fed.  398, 


93  C.  C.  A.  162.  A  provision  in  a 
building  contract  requiring  monthly 
statements  by  the  contractor  to  the 
architect  and  calling  for  certificates 
of  payment  of  part  of  the  amount 
earned,  and  providing  that  the  con- 
tractor, if  required,  should  present 
a  certificate  of  the  recorder  of  liens 
showing  that  the  property  was  free 
from  liens,  applies  only  to  monthly 
payments,  and  not  to  final  settlement. 
Morrison  Co.  v.  Williams,  200  Mass. 
406,  86  N.  E.  888.  A  building  con- 
tract providing  that  the  contractor 
shall  file  with  the  superintendent  and 
owner  receipts  showing  that  sub- 
contractors have  been  paid  in  full  to 
the  amount  of  estimates  shown  by 
certificates  of  the  previous  month, 
does  not  require  the  owner  or  the 
superintendent  to  exact  receipts  for 
all  claims  for  labor  and  material.  Y. 
M.  C.  A.  of  North  Yakima  v.  Gibson, 
58  Wash.  307,  108  Pac.  766.  But, 
where  on  application  by  the  contract- 
or to  the  architect  for  certificate  for 
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ment  shall  only  be  made  upon  the  procurement  of  the  certificate, 
the  contractor  cannot  sue  the  owner  without  complying  with  this 

condition,^  unless  the  same  be  fraudulently  or  capriciously  re- 
fused/ for  the  decision  of  a  party  passing  upon  work  may  always 
be  impeached  in  a  proper  case  for  fraud  or  mistake/  or  where  it  is 

final  payment,  the  architect  pointed  166;  Wood  v.  Chicago  &c.  R.  Co., 
out  work  to  be  done,  and  promised  39  Fed.  52;  Lewis  v.  Chicago,  S.  F. 
such  certificate  after  such  work  was  &  C.  R.  Co.,  49  Fed.  708;  Elliott  v. 
done,  and  the  contractor  did  the  Missouri,  K.  &  T.  R.  Co.,  74  Fed.' 
work,  but  the  architect  refused  to  707,  21  C.  C.  A.  3;  O'Brien  v.  Cham- 
issue  the  certificate,  the  contractor  plain  Const.  Co.,  107  Fed.  338;  Cope 
is  not,  as  a  matter  of  law,  excused  v.  Beaumont,  181  Fed.  756,  104  C.  C. 
from  obtaining  the  certificate  as  a  A.  292;  Spaulding  v.  Coeur  d'Alene 
prerequisite  to  payment,  since  the  R.  &c.  Co.,  5  Idaho  528,  51  Pac.  409; 
architect  in  the  meantime  may  have  Central  Military  Tract  R.  Co.  v. 
discovered  defects  which  justified  his  Spurck,  24  III.  587;  Blome  v.  Wahl- 
refusal  to  issue  a  certificate.  Hebert  Henius  Inst,  of  Fermentology,  150  111. 
V.  Dewey,  191  Mass.  403,  11  N.  E.  App.  164;  St.  Louis  &  Peoria  R.  R. 
822.  Co.  V.  Kerr,  48  111.  App.  496,  affd.  153 

"Packard   v.   Van    Schoick,   58   111.  111.  182,  38  N.  E.  638;  Baltimore  &c. 

79.  R.  Co.  V.  Scholes,  14  Ind.  App.  524; 

'  Second   Nat.   Bank  of   Cincinnati,  Crawford   v.    Wolf,    29   Iowa    567 ; 

Ohio    V.    Pan-American    Bridge    Co.,  Coyne  v.   Cosgrove,   16  Ky.   L.    (ab- 

183    Fed.    391,    105    C.    C.    A.    611;  stract)    397;    Covington   v.   Limerick, 

Badger  v.  Kerber,  61   111.  328;   Con-  19  Ky.  L.  330,  40  S.  W.  254;  Bush  v. 

cord      Apartment      House      Co.      v.  Brooks,   70    Mich.    446;    Williams   v. 

O'Brien,   128  111.  App.  437,  affd.  228  Chicago  &c.  R.  Co.,  112  Mo.  463,  20  S. 

111.   476,  81    N.   E.    1076;    Schweitzer  W.  631,  34  Am.  St.  403;  Mackler  v. 

V.   St.  Leo's  Catholic  Church   (N.  J.  Mississippi  River  &c.  R.  Co.,  62  Mo. 

Sup.    Ct),    78    Atl.    400;    Traitel    v.  App.    677;    Anderson    v.    Imhoff,    34 

Oussani,  51   Misc.    (N.  Y.)   667,   101  Nebr.  335;   Adams  v.   New  York,  4 

N.  Y.  S.  105;  Meyers  v.  Shapiro,  127  Duer     (N.     Y.)     295;     Wyckoff    v. 

App.  Div.   (N.  Y.)   186,  111  N.  Y.  S.  Meyers,  44  N.  Y.  145;  Barton  v.  Her- 

503;    Neidlinger    v.    Onward    Const,  mann,  11  Abb.  Pr.   (N.  S.)    (N.  Y.) 

Co.,   107  App.   Div.    (N.  Y.)   398,  95  378;  Dorwin  v.  Westbrook,  86  Hun 

N.  Y.  S.  1148,  affg.  44  Misc.  (N.  Y.)  (N.  Y.)  363,  ZZ  N.  Y.  449,  67  N.  Y.  St. 

555,    90    N.    Y.    S.    115;    Cornell    v.  149;  Byron  v.  Bell,  16  Daly  (N.  Y.) 

Steele,    109  Va.   589,   64   S.   E.    1038,  198 ;  Meyers  v.  Pacific  Const.  Co.,  20 

132   Am.    St.   931;   Cornell   &   Co.   v.  Ore.  603;   Gonder  v.   Berlin   Branch 

Steele,    109  Va.   589,   64   S.   E.    1038,  R.  Co.,  171   Pa.   St.  492,  33  Atl.  61; 

132  Am.  St.  931 ;  Pinickneff  v.  John-  Kilgore    v.    Northwest    Texas    Bapt. 

son,   54   Wash.    156,    102    Pac.    1047 ;  Educ.  Soc,  89  Tex.  465,  35  S.  W.  145 ; 

Charleston  Lumber  Co.  v.  Friedman  Martinsburg  &  P.   R.  Co.  v.   March, 

(W.   Va.),   61    S.    E.   815.    Where   a  114  U.  S.  549;  Louisville,  E.  &  St.  L. 

party  to  a  building  contract  stipulates  R.  Co.  v.  Meyer,  30  L.  ed.    (U.   S.) 

that    estimates    shall   be    made   by    a  689;    Baltimore    &    Ohio    R.    Co.    v. 

third  person,  and  shall  be  final,  such  Polly,   14  Grat.    (Va.)    447;   Norfolk 

estimates   are   not    conclusive,   unless  &  Western   R.   Co.   v.   Mills,  91   Va. 

the   contract   so   provides ;   and   such  613,  22   S.  E.  556.  Under  a  building 

estimates,  to  be  conclusive,   must  be  contract     providing     that     payments 

made    in    accordance    with    the'  con-  shall  be  made  on  certificates  of  the 

tract.    Williams    v.    Mount    Hood    R.  architect,   his   decision   cannot  be   at- 

6  Power  Co.,  57  Ore.  251,  110  Pac.  tacked  by  either  party,  in  the  ab- 
490,  Ann.  Cas.  1913a,  177,  and  note.  sence  of  a  showing  of  fraud  or  mis- 

*  Waring  v.  Manchester  &c.  R.  Co.,  take    apparent    on    the    face    of    the 

7  Hare  482;  Ormes  v.  Beadel,  2  Giff.  award.  Neidlinger  v.  Onward  Const. 


935 


PAYMENT    AND    PROVISIONS 


§    3730 


shown  to  have  been  withheld  in  bad  faith ;"  or  where  it  is  fraudu- 
lently or  arbitrarily  withheld  f  or  where  the  estimate  given  is  so 
erroneous  as  to  amount  to  a  fraud  on  the  right  of  the  contractor/ 
But  the  contractor  is  released  from  the  duty  of  procuring  the 
certificate  of  the  architect,  where  the  owner  wrongfully  prevents 
the  issuance  of  the  certificate,  or  has  waived  the  provision  there- 
for.* However,  the  contractor  cannot  recover  if  the  architect, 
honestly  and  in  good  faith,  has  refused  to  issue  such  certificate.® 
The  generally  accepted  rule  is,  that  the  certificate,  like  the  esti- 
mate or  award  of  an  arbitrator,  is  binding  and  conclusive  where 
the  parties  have  so  agreed,  unless  the  architect  has  been  guilty  of 
fraud  or  collusion  or  gross  mistake.^"    So,  where  the  contractor  is 


Co.,  107  App.  Div.  (N.  Y.)  398,  95 
N.  Y.  S.  1148,  affg.  44  Misc.  (N.  Y.) 
SSS,  90  N.  Y.  S.  115.  Where  the  final 
estimates  made  by  an  engineer,  in 
pursuance  of  the  contract  between  the 
parties,  making  such  estimates  final 
and  conclusive,  are  the  foundation  of 
an  action  at  law,  or  are  interposed 
as  a  defense  in  an  action  at  law,  they 
cannot  be  impeached  for  fraud,  gross 
mistake,  or  bad  faith  on  the  part  of 
the  engineer,  but  such  relief  can  only 
be  had  in  a  court  of  equity.  Cook  v. 
Foley,  152  Fed.  41,  81  C.  C.  A.  237; 
Johnston  v.  Bunn,  108  Va.  490,  62  S. 
E.  341,  19  L.  R.  A.  (N.  S.)  1064n. 

"Fitzgerald  v.  Benner,  219  111.  485, 
76  N.  E.  709;  Hebert  v.  Dewey,  191 
Mass.  403,  77  N.  E.  822;  Halsey  v. 
Waukesha  Springs  Sanitarium,  125 
Wis.  311,  104  N.  W.  94,  110  Am.  St. 
838.  Under  a  building  contract  pro- 
viding that  payments  shall  be  made 
only  upon  certificates  of  the  archi- 
tecLs,  the  production  of  such  certifi- 
cates is  a  condition  precedent  to  the 
owner's  liability  for  payment,  unless 
refusal  to  issue  the  certificates  is  due 
to  fraud  or  bad  faith,  or  is  waived 
by  the  owner.  Filston  Farm  Co.  v. 
Henderson,  106  Md.  335,  67  Atl.  228. 

"Bush  v.  Jones,  144  Fed.  942,  75 
C.  C  A.  582,  6  L.  R.  A.  (N.  S.)  774; 
Crilly  v.  Phillip  Rinn  Co.,  135  111. 
App.  198;  Hebert  v.  Dewey,  191 
Mass.  403,  77  N.  E.  822;  National 
Contracting  Co.  v.  Hudson  River 
Water  Power  Co.,  192  N.  Y.  209,  84 
N  E.  965,  revg.  118  App.  Div.  (N 
Y.)   665,   103  N.  Y.   S.  641;   Dicker- 


man  V.  Reeder,  59  Wash.  405,  109 
Pac.  1060. 

'McDonald  v.  MacArthur  Bros. 
Co.,  154  N.  Car.  122,  69  S.  E.  832. 

*  Kleinschnittger  v.  Dorsey,  152  III. 
App.  598.  See  also,  Thaler  Bros.  v. 
Greisser  Const.  Co.,  229  Pa.  512,  79 
Atl.  147. 

°  Blome  V.  Wahl-Henius  Inst,  of 
Fermentology,  150  III.  App.  164.  The 
physical  production  of  the  certificate 
of  the  architect  was  held  not  a  pre- 
requisite to  recovery  of  compensa- 
tion, but  the  good  faith  of  the  archi- 
tect in  withholding  his  approval  may 
be  inquired  into.  Thaler  v.  Greisser 
Const.  Co.,  229  Pa.  512,  79  Atl.  147. 

"Bliss  V.  Smith,  34  Beav.  508; 
Coplew  V.  Durand,  153  Cal.  278,  95 
Pac.  38,  16  L.  R.  A.  (N.  S.)  791; 
Ogden  V.  United  States,  60  Fed.  725, 
9  C.  C.  A.  251 ;  Mundy  v.  Louisville 
&  N.  R.  Co.,  67  Fed.  633,  14  C.  C.  A. 
583;  Wilcox  v.  Stephenson,  30  Fla. 
377,  11  So.  659;  Snell  v.  Brown,  71  111. 
133;  Michaelis  v.  Wolfe,  136  111.  68, 
26  N.  E.  384;  Coey  v.  Lehman,  79  111. 
173;  Downey  v.  O'Donnell,  86  111.  49; 
Downey  v.  O'Donnell,  92  111.  559; 
Williams  v.  Chicago,  S.  F.  &  C.  R. 
Co.,  112  Mo.  463,  20  S.  W.  631,  34 
Am.  St.  403;  Mercer  v.  Harris,  4 
Nebr.  82;  School  district  v.  Randall, 
5  Nebr.  408;  Hanley  v.  Walker,  79 
Mich.  607,  45  N.  W.  57,  8  L.  R.  A. 
207  (citing  many  cases)  ;  Boettler  v. 
Tendrick,  73  Tex.  488,  11  S.  W.  497; 
Hennessy  v.  Metzger,  152  111.  505,  43 
Am.  St.  267,  38  N.  E.  1058;  Mc- 
Namara  v.  Harrison,  81  Iowa  486,  46 
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to  furnish  the  certificate  of  an  architect  for  extra  work,  he  must 
do  so.^^  But  under  a  building  contract  providing  that  the  con- 
tractor shah  be  entitled,  under  certificate  issued  by  the  architect, 
to  payment  of  instalments,  but  that  no  certificate  of  the  archi- 
tect shall  be  considered  conclusive  as  to  the  sufficiency  of  any 
material  or  vi^ork  to  which  it  relates,  the  certificate  of  the  architect 
was  held  not  conclusive  as  to  the  rights  of  the  parties.^" 

There  is  no  right  to  the  money  earned  until  the  condition  is 
performed ;  for  the  owner  agreed  to  pay  only  what  is  certified  to 
by  the  architect,  and  the  court  will  not  presume  that  such  cer- 
tificate is  wrongfully  withheld.^'  But  a  building  contract  pro- 
viding for  payments  on  certificates  issued  by  the  architect,  and 
declaring  that  such  certificates  shall  not  afifect  the  responsibility 
of  the  contractor  for  the  replacement  of  work  if  it  is  subsequently 
discovered  that  the  same  has  not  been  done  in  accordance  with 
the  specifications,  does  not  make  the  certificate  of  the  architect 
conclusive  as  to  the  amount  or  character  of  the  work  done  and 
the  contractor's  right  to  payment  therefor."  In  a  Pennsylvania 
case,  where  the  certificate  was  a  condition  precedent  to  pay- 
ment,  the   court   held   that  the   refusal   of  the   agent  to   give 

jthe  certificate  was  no  defense  in  an  action  for  payment 
if    it    was    proved   that   the    work    was    done    in    accordance 

'  with   the   contract.^^     This   decision,   however,   does   not   con- 

N.  W.  976;  Ross  v.  McArthur,  85  New,  York,  4  Duer  (N.  Y.)  295,  44 
Iowa  203,  52  N.  W.  125;  Langdon  v.  N.  Y.  143;  Wyckoff  v.  Meyers,  50  N. 
Northfield,  42  Minn.  464,  44  N.  W.  Y.  144;  Bloodgood  v.  Ingoldsky,  1 
984;  Eldridge  v.  Fuhr,  59  Mo.  App.  Hilt.  (N.  Y.)  388.  A  literal  per- 
44;  Anderson  v.  Imhoff,  34  Nebr.  formance  of  a  building  contract  in 
335,  51  N.  W.  854;  Sweet  v.  Mor-  every  detail  is  not,  however,  a  con- 
rison,  116  N.  Y.  19,  22  N.  E.  276,  15  dition  precedent  to  payment.  Heck- 
Am.  St.  ild,  affd.  24  N.  E.  1097;  mann  v.  Pinkney,  81  N.  Y.  211.  So, 
Myckoff  V.  Meyers,  44  N.  Y.  143;  where  a  building  contract  .recited 
Kennedy  v.  Poor,  151  Pa.  St.  472,  25  that  the  county  commissioners  should 
Atl.  119;  Faunce  v.  Burke,  16  Pa.  St.  superintend  the  work,  such  superin- 
469,  55  Am.  Dec.  519;  Chicago,  S.  F.  tendence  was  not  a  condition  prece- 
&  C.  R.  Co.  V.  Price,  138  U.  S.  185,  dent.  Greene  v.  State,  8  Ohio  310.  See 
34  L.  ed.  917,  11  Sup.  Ct.  290.  See  also  Traitel  v.  Oussani,  51  Misc.  (N. 
also,  2  Elliott  R.  R.  (2d  ed.),  §§  1059,  Y.)  667,  101  N.  Y.  S.  105. 
1059a.  "Olsen     v.     Schwarzwaelder,     109 

"  Mills  V.  Weeks,  21  111.  561.  App.  Div.   (N.  Y.)   282,  95  N.  Y.  S. 

"  Robins  V.  Goddard,  74  L.  J.  K.  B.  651. 

167,  1  K.  B.   (1905)  294,  92  L.  T.  10.  ^"Whelan  v.  Boyd,  5  Cent.  Rep.  651. 

"  Dunaberg   &  Witepok   R.   Co.   v.  See  Loeffler  v.  Froelich,  35  Hun  (N. 

Hopkins,  36  L.  T.  733;  Mansfield  v.  Y.)    368.  And  it  has  been  held  that 

Doolin,  4  Ir.  R.  C.  L.  17;  Adams  v.  the  contractors  may  recover,  notwith- 
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cur  with  the  weight  of  authorities,  and  in  the  absence  of  fraud 
the  procuring  of  the  certificate  will  be  held  a  prerequisite  to  pay- 
ment. So  strictly  has  the  rule  herein  laid  down  been  upheld  by 
the  English  courts,  that  the  absence  of  allegations  of  fraud  or 
collusion  in  the  declaration  has  been  held  fatal  to  the  action. 
For  instance,  where  the  averment  was  "that  the  surveyor  ^^*  had 
wrongfully  and  improperly  neglected  and  refused  to  give  his 
certificate,"  the  court  decided,  upon  demurrer,  that  no  action 
could  be  sustained,  as  neither  fraud  nor  collusion  was  distinctly 
set  forth.^^  Where  there  has  been  gross  misrepresentation  by 
the  architect  of  matters  forming  an  integral  part  of  the  contract, 
it  virtually  amounts  to  fraud,  whether  perpetrated  upon  the  con- 
tractor in  refusing  a  certificate,  or  upon  the  owner  in  withhold- 
ing material  facts  to  his  detriment.  So  an  architect  concealing 
a  defect  from  the  contractor,  knowing  him  to  be  ignorant  thereof, 
was  deemed  to  have  perpetrated  fraud.^^  So,  on  the  other  hand, 
where  there  were  circumstances  unrevealed  by  the  owner  of  the 
building  which  tended  to  prejudice  the  architect  in  his  decision  f-^ 
and  in  all  cases  where  a  party  makes  representations  which  he 
I  knows  to  be  false,  and  injury  ensues,  fraud  will  be  inferred.^* 

It  has  been  held  that  if  the  architect  capriciously^"  refuses  to 
give  proper  certificates  when  required,  the  contractor  may  main- 
tain an  action  against  the'  architect  for  specific  performance''^  or 
for  damages.^^  It  would  be  a  manifest  injustice  for  a  contractor  to 
be  deprived  of  his  pay  because  the  architect  arbitrarily  refuses 

standing  the  architect  wrongfully  "  Phillips  v  Foxall,  L.  R.  7  Q.  B. 
withholds  his  final  certificate,  where  666,  41  L.  J.  Q.  B.  293. 
the  contractors  have  done  everything  "Kenip  v.  Rose,  1  Giflf.  258;  Kim- 
necessary  to  entitle  them  to  a  cer-  berly  v.  Dick,  L.  R.  13  Eq.  Cas.  1, 
tificate  for  final  payment,  and  the  41  L.  J.  Ch.  38;  London  Tramways 
building  has  been  accepted  by  the  Co.  v.  Bailey,  L.  R.  3  Q.  B.  D.  217. 
architect,  and  the  owner  had  taken  "Foster  v.  Charles,  7  Bing.  105. 
possession  after  such  acceptance.  Wy-  See  generally  as  to  what  does  or  does 
man  v.  Hooker,  2  Cal.  App.  36,  83  not  constitute  fraud  or  bad  faith. 
Pac.  79.  Guild  v.   Andrews,   137  Fed.  369,   70 

"a  The   term   surveyor   as   used   in  C.  C.  A.  49;  Darnell  v.  Keller,  18  Ind. 

England  in  connection  with  building  App.  103,  45  N.  E.  676. 

contracts    corresponds   to   the    terms  ""  Fowler  v.   Deakman,  84  111.   130, 

"architect"  and  "engineer"  as  used  in  Badger  v.  Kerber,  61  111.  328. 

the  United  States.  "^Brunsden  v.  Beresford,  1  Cab.  & 

"Stevenson    v.    Watson,    L.    R.    4  El.  125;  Batterbury  v.  Vyse,  2  H.  & 

C.   P.  D.   148,  48  L.  J.  C.   P.  318;  C.  42,  32  L.  J.  Ex.  177. 

Clarke  v.  Watson,  18  C.  B.  (N.  S.)  ""Ludbrook  v.  Barrett,  46  L.  T.  C. 

278.  P.  798,  36  L.  T.  (N.  S.)  616. 
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to  certify  to  the  completion  of  the  work.  So,  if  the  architect 
arbitrarily  and  wrongfully  refuses  to  sign  certificates,  suit  may 
be  brought  upon  the  contract.^^  But,  in  England,  it  seems  that 
the  owner  must  have  colluded  in  some  way  in  order  that  the  con- 
duct of  the  architect  may  operate  to  dispense  with  the  certificate 
as  against  the  former.^*  The  architect  is  generally  held  to  be 
jointly  or  severally  liable,^"  but  not  if  his  omission  to  certify  was 
simply  from  negligence  or  carelessness,  and  without  notice,^'  nor 
is  his  employer  responsible  for  such  misconduct  on  the  part  of 
his  architect.^'  In  a  Wisconsin  case,  where  the  plea  set  forth  that 
improper  and  inferior  materials  had  been  used  by  the  plaintiff, 
and  that  the  architect  had  wrongfully  certified  satisfaction,  and 
in  other  respects  failed  to  discharge  his  duty  as  an  architect,  thus 
perpetrating  a  fraud  upon  the  rights  of  defendant,  the  court  held 
that  the  defendant  was  entitled  to  show  in  evidence  all  facts  tend- 
ing to  prove  bad  faith  on  the  part  of  the  architect  in  accepting 
the  building.^*  Where  the  contract  especially  provides  for  the 
approval  of  a  third  person,  no  right  to  money  earned  or  cause 
of  action  accrues  until  that  party's  certificate  is  procured."  Part 
payments  are  prima  facie  implied  waivers  of  the  right  to  object 
to  the  portions  of  the  work  upon  which  the  payments  were 
made.^"  Where  a  construction  contract  requires  payment  to  be 
made  on  the  determination  of  a  certain  engineer  of  the  railroad 
company,  and  the  company  afterward  substitutes  another  engi- 

^^  Fowler  v.   Deakman,  84  111.   130;  v.  Davidson,  74  Wis.  420,  43  N.  W. 

Neenan  v.   Donoghue,  SO  Mo.  493.  139.    In    Willcox    v.    Stephenson,    30 

"  Smith  V.   Howden  Union,  appar-  Fla.   ill,    11    So.   659,    gross   mistake 

ently  reported  only  in  the  Appendi.x  equivalent   to    fraud   was   held    suf- 

to    Hudson    on     Building     Contracts,  ficient.     "Unreasonably    and     wrong- 

1891.  In  Swiney  v.  Ballymena  Comrs.,  fully"  was  the  test  applied  in  Wright 

23  L.  R.  Ir.   122,  the  action  was  al-  v.  Reusens,  60  Hun   (N.  Y.)  585,  IS 

lowed  on  the  ground  merely  of  gross  N.  Y.  S.  590,  39  N.  Y.  St.  804,  affd. 

and  wilful  delay  of  the  engineer  and  31  N.  E.  215,  133  N.  Y.  298. 

the      owner,      no      collusion      being  =°  Ludbrook  v.  Barrett,  46  L.  J.  C. 

predicated.   In    Chism  v.  Schipper,  51  P.  798,  i6,  L.  T.   (N.  S.)  616. 

N   J.  L.  1,  16  Atl.  316,  2  L.  R.  A.  544,  ""  Stevenson  v.  Watson,  L.  R.  4  C. 

14  Am.  St.  668,  the  architect  was  al-  P.  D.  148,  48  J.  C.  P.  D.  318. 

leged  to  have  withheld  the  certificate  "Clarke  v.  Watson   18  C.   B.    (N. 

"wilfully   and    fraudulently,"   but   no  S.)  278,  34  L.  J.  C.  P.  148. 

participation   by   the   owner   was   al-  ^Tetz  v.   Butterfield,  54  Wis.  242, 

leged,   and   the   court   allowed   a   re-  11  N.  W.  531,  41  Am.  Rep.  29. 

covery   on    demurrer.    In   Wisconsin,  ^"Kirtland  v.   Moore,  1   Cent.  Rep. 

"mistake"   or  "fraud"   or   caprice  of  466. 

the  architect  alone  is  sufficient.  Ban-  '"Goldsmith  v.   Hand.  26  Ohio  St. 

nister  v.  Patty,  35  Wis.  215.  Bentley  101 


939 


PAYMENT   AND    PROVISIONS. 


373^ 


neer  in  the  place  of  the  one  designated,  and  the  contractor  acqui- 
esced in  the  substitution,  the  certificates  by  the  substituted  engi- 
neer are  binding  on  the  parties.'^  If  a  building  contract  does  not 
fix  the  time  for  payment,  the  law  fixes  the  time  at  the  completion 
of  the  work.'^  And  the  contract  provision  as  to  certificate  of  the 
architects  may  be  waived  by  the  conduct  of  the  parties.'* 

§  3731.  When  final  certificate  not  required. — If,  however, 
the  owner  fails  to  comply  with  his  part  of  the  contract,  and  the 
building  cannot  be  completed  by  reason  of  his  noncompliance,  the 
architect's  certificate  need  not  be  obtained  prior  to  commencing 
an  action  for  the  contract-price.'*  It  has  also  been  held  that  the 
certificate  will  not  be  required  where  the  action  was  brought,  not 
on  the  special  contract,  but  on  the  implied  contract  (common 
counts)  to  pay  for  benefits  received. '^  Sometimes  contracts  spec- 
ify that  the  architect  shall  merely  give  a  construction  of  the  stip- 


"Seretto  v.  Rockland  &c.  R.  Co., 
101  Maine  140,  63  Atl.  651.  Where  a 
building  contract  makes  the  chief 
engineer  of  the  owner  the  umpire  for 
final  determination  of  controversies 
with  reference  to  work,  material, 
measurements,  and  classifications, 
and  the  chief  engineer  refers  such 
matters  to  his  assistant  engineer, 
after  being  informed  by  the  con- 
tractor of  the  animus,  bias,  and 
prejudice  of  the  assistant  engineer 
against  the  contractor,  and  it  ap- 
pears that  the  estimates  and  clas- 
sificatiohs  are  unjust,  unfair,  and  dis- 
criminatory against  the  contractor, 
the  court,  under  proper  proceedings, 
will  ascertain  the  true  amount  of 
work  done  and  materials  furnished 
and  the  proper  measurements  and 
classification.  Nelson  Bennett  Co.  v. 
Twin  Fall  Land  &c.  Co.,  14  Idaho 
S,  93  Pac.  789.  And  where  an  archi- 
tect, as  arbitrator  under  a  building 
contract,  decides  that  the  contract 
has  been  fulfilled  by  the  contractor, 
and  that  he  is  entitled  to  payment, 
less  certain  deductions  for  work 
omitted,  and  also  damages  for  delay 
caused  in  performing  the  contract, 
the  award  is  not  invalid  because  the 
second  conclusion  as  to  deductions 
for  omitted  work  is  insufficient  in 
that  no  certain  amount  is  found,  since 


it  only  renders  it  void  pro  tanto  as  to 
the  second  conclusion.  Neidlinger  v. 
Onward  Const.  Co.,  95  N.  Y.  S.  1148, 
107  App.  Div.  (N.  Y.)  398,  affg.  44 
Misc.  (N.  Y.)  555,  90  N.  Y.  S.  115. 

'^  Gurski  v.  Doscher,  190  N.  Y.  536, 
83  N.  E.  1125,  affg.  98  N.  Y.  S.  588. 

^  Under  a  building  contract  requir- 
ing certificates  of  two  architects  who 
were  acting  as  partners,  where 
shortly  afterwards  the  partnership 
dissolved  and  the  owner  refused  to 
permit  one  of  the  architects  to  par- 
ticipate, and  certificates  of  the  other 
architect  were  accepted  and  payment 
made  thereunder  without  objection, 
such  conduct  constituted  a  waiver  of 
the  original  provision  as  to  certifi- 
cates, and  the  final  certificate  of  the 
acting  architect  was  sufficient.  Lavan- 
way  V.  Cannon,  37  Wash.  593,  79  Pac. 
1117. 

"Hall  V,  Bennett,  16  Tones  &  S. 
(N.  Y.)  302. 

"  Davis  V.  Badders,  95  Ala.  348,  10 
So.  422.  It  was  not  required  where 
the  owner,  by  his  own  act,  so  in- 
jured the  building  as  to  destroy  the 
effect  of  the  plaintiff's  work  thereon 
(Doyn  v.  Ebbesen,  72  Wis.  284,  39  N. 
W.  535) ;  nor  where  a  contractor,  for 
no  fault  of  his  own,  was  required  to 
abandon  the  work.  Byron  v.  New 
York,  54  N.  Y,  Super.  Ct.  411. 
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Illations  of  the  contract,  but,  in  cases  of  dispute  as  to  his  deci- 
sion, the  whole  matter  shall  be  submitted  to  arbitration,  in 
which  cases  the  architect's  decision  is  not  final,  for  neither 
party  can  prevent  the  arbitration  to  the  detriment  of  the 
other.^"  And  where  the  original  contract  for  the  construc- 
tion of  a  building  made  the  architect's  certificate  a  con- 
dition precedent  to  the  right  of  the  contractor  to  receive 
payment  of  the  contract-price,  but  such  requirement  has  been 
dispensed  with  by  subsequent  contracts  for  enlargement  of 
the  building,  which  made  no  mention  of  such  certificate,  the  re- 
quest by  the  contractor  for  a  certificate  in  order  to  obtain  final 
payment  does  not  make  such  certificate  necessary  to  his  recovery 
on  refusal  of  payment.^^  So,  where,  subsequent  to  the  execution 
of  a  building  contract  providing  that  payment  should  be  made 
upon  a  certificate  from  the  architect,  other  contracts  were  made 
adding  a  cellar  and  another  story  to  the  building,  in  which  no 
reference  was  made  to  the  certificate  of  the  architect,  the  con- 
tractor may  recover  without  the  presentation  of  the  certificate, 
since  the  changes  called  for  a  substantially  different  building 
from  that  contemplated  in  the  original  contract.^^  Under  a  build- 
ing contract  for  the  erection  of  a  schoolhouse,  providing  that  if 
the  architect  should  be  discharged,  the  school  board  should  act 
in  his  stead,  and  the  architect  was  discharged,  the  contractor  is 
not  required  to  demand  a  final  estimate  from  the  architect,  or  to 
explain  its  absence.^'  And  where  a  contract  requires  payments 
to  be  made  on  warrants  of  the  architect,  and  the  architect,  after 
issuing  three  warrants,  died,  warrants  for  the  balance  of  the  un- 
contradicted claim  are  not  conditions  precedent  to  recovery  of 
the  balance  due/"  So,  the  dismissal  of  the  architect  absolves  the 
contractor  from  the  duty  of  obtaining  a  certificate  as  a  condition 
precedent  to  payment/^  And  where  the  provision  in  a  building 
contract  relating  to  the  architect's  certificate  as  a  condition  prece- 

="  Smith  V.  Alker,  2  Cent.  Rep.  904;  N.  W.  524,  16  D.  L.  N.  834,  123  N. 

Parmelee  v.   Hambleton,  24  111.  605.  W.  798. 

"  Sweatt  V.  Bonne,  60  Wash.  18,  110  *»  Pleasant  J.  Potter  College  v.  Col- 

Pac.  617.  lett,  142  Ky.  322,  134  S.  W.  173. 

""  Sweatt   V.    Bonne,   60   Wash.    18,  "Halsey     v.     Waukesha     Springs 

110  Pac.  617.  Sanitarium,  125  Wis.  311,  104  N.  W. 

="  Germain  v.   Union    School   Dist.,  94,  110  Am.  St.  838. 
158  Mich.  214,  16  D.  L.  N.  575,  122 
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dent  to  the  right  to  payment,  was  not  completed,  it  was  held  that 
the  contractor  was  not  required  to  produce  such  certificate  in 
order  to  entitle  him  to  payment  of  the  unpaid  portion  of  the  con- 
tract-price.*" 

§  3732.  Waiver  of  architect's  certificate. — Since  the  re- 
quirements of  estimates  and  certificate  of  the  architect  are  in- 
serted in  the  contract  for  the  benefit  of  the  owner,  they  may  be 
waived  by  him.*^  But  mere  payment  of  sums  on  account  before 
completion  of  the  work  is  not  a  waiver  of  the  condition  that  an 
architect's  certificate  of  satisfactory  completion  shall  be  given.** 
So,  where  the  contractor  has  demanded  payment  without  pre- 
senting the  architect's  certificate  as  required  by  the  contract,  and 
payment  has  been  refused  on  other  grounds,  there  is  a  waiver 
of  the  provision  requiring  presentation  of  the  certificate  ten  days 
prior  to  payment.*^  And  the  provision  in  a  building  contract  re- 
quiring payments  to  be  made  only  on  the  architect's  certificate  is 
waived  as  to  instalments  for  which  notes  were  executed  without 
such  certificates.*"  A  provision  in  a  building  contract  providing 
that  seventy  per  cent,  of  the  contract-price  should  be  paid  on  esti- 
mates of  work  done  as  the  building  progressed,  and  requiring  the 
consent  of  the  purchaser  from  the  owner  to  an  estimate,  prior  to 
payment,  is  waived  by  payment  of  several  instalments  without 
such  consent,  with  the  knowledge  of  the  parties  in  interest.*^ 
But  it  is  held  that  the  mere  taking  possession,  after  the  work  is 
completed,  of  a  house  which  the  plaintiff  had  contracted  to  plaster 
is  not  a  waiver  of  the  certificate  of  the  architect.*'     So,  where 

"Grady  v.  Fazzolari,  134  App.  Div.  der  the  general  agreement,  does  not 

(N.  Y.)   589,  119  N.  Y.  S.  300.  waive  the  architect's  certificate  as  to 

"  Blethen   v.     Blake,   44  Cal.    117 ;  other  items  as  a  condition  precedent 

Barton  v.  Hermann,  11  Abb.  Pr.  N.  to  payment  therefor.  Fisher  v.  Bur- 

S.   (N.  Y.)   378.  roughs  Adding  Mach.  Co.,  166  Mich. 

"McNamara  v.  Harrison,  81  Iowa  396,  132  N.  W.  101. 

486   46  N.  W.  976 :  Brown  v.  Wine-  "  Andrew  Lohr  Bottling  Co.  v.  Fer- 

hiU,  3  Wash.  St.  S24,  28  Pac.  1037.  guson,  223  111.  88,  79  N.  E.  35,  affg. 

Contra,  Bannister  v.  Patty's  exrs.,  35  122  111.  App.  270. 

Wis.  215.  And   see  Expanded  Metal  "Fuchs  v.  Saladino,  133  App.  Div. 

Fire  Proofing  Co.  v.   Boyce,  233  III.  (N.  Y.)  710,  118  N.  Y.  S.  172. 

284,  84  N.  E.  275,  revg.  136  111.  App.  "Harton    v.    Hildebrand,    230    Pa. 

352.  The  fact  that  the  owner  and  the  335,  79  Atl.  571. 

contractor  agreed  as  to  the  amount  '"Hanley  v.  Walker,  79  Mich.  607, 
due   on     certain    items     which    were  45  N.  W.  57,  8  L.  R.  A.  207n.  Con- 
passed  upon  by  the  architect,  and  the  tra,  Blethen  v.  Blake,  44  Cal.  117. 
amount  was  paid  by  the  owner,  un- 
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the  owner  took  possession  of  the  building  without  objecting  to 
the  work,  and  repeatedly  promised  to  pay  the  bill  therefor  on 
presentation,  it  is  a  question  for  the  jury  whether  the  owner 
waived  the  architect's  certificate  as  a  prerequisite  to  payment/* 
An  action  will  not  ordinarily  lie  to  recover  the  contract-price  with- 
out production  of  the  architect's  certificate,  unless  its  production 
has  been  waived  or  excused."  But  the  provision  for  a  certificate  of 
completion  was  held  to  have  been  waived  where  the  owner  com- 
pleted the  work  under  the  contract.^^  So,  a  stipulation  in  the  con- 
tract that  the  contractor  shall  be  reimbursed  for  labor  and  mate- 
rials used  and  expended  on  the  building,  on  or  before  the  tenth 
day  of  each  month,  as  evidenced  by  vouchers  approved  by  the 
architect,  will  be  deemed  to  have  been  waived,  where  during  the 
progress  of  the  work  payments  have  been  made  by  the  owner 
without  objection  to  vouchers  for  want  of  approval  by  the  archi- 
tect.^' 

§  3733.  When  payment  must  be  made. — The  contract  may, 
and  frequently  does,  contain  conditions  precedent  to  the  right 
of  the  contractor  to  payment,  as  for  instance,  satisfactory  proof 
that  the  building  or  structure  is  free  from  mechanics'  and  labor- 
ers' liens,^^  or  that  the  work  shall  be  tested  by  the  owner  prior  to 
payment  therefor;^*  and  when  such  provisions  are  inserted  they 
must  ordinarily  be  complied  with  before  the  contractor  can  re- 
cover, unless  the  owner  fails  to  make  the  test  within  the  time 
specified,^^  or  within  a  reasonable  time  where  no  time  for  mak- 
ing the  test  is  stated  in  the  contract. 

'"Steelman  v.  Ludy,  77  N.  J.L.446,  Titus  v.   Gunn,  69  N.   J.   L.  410,  55 

72  Atl.  423.  Atl.   73S ;    Fogg   v.    Suburban    Rapid 

'^°  Federal  Trust  Co.  v.  Guigues,  76  Transit  Co.,  90  Hun  (N.  Y.)  274,  70 

N.  J.  Eq.  495,  74  Atl.  562.  N.  Y.  St.  627,  35  N.  Y.  S.  954;  Van 

°'  Bader  v.  New  York,  51  Misc.  (N.  Derhoof    v.    Shell,    42    Ore.    578,    72 

Y.)  358,  101  N.  Y.  S.  351.  Pac.  126;  Huckstein  v.  Kelly  &  Jones 

='Lunsford    v.    Wren,    64    W.    Va.  Co.,    152    Fa.    St.    631,    25    Atl.    747; 

458,  63  S.  E.  308.  Bradford  v.  Whitcomb,  11  Tex.  Civ. 

="  Griffitli  V.  Happersberger,  86  Cal.  App.  221,  32  S.  W.  571 ;  Mills  v.  Nor- 

605,    25    Pac.    137,   487;    Independent  folk  &  W.  R.  Co.,  90  Va.  523,  19  S. 

School  Dist.  of  Forest  Home  v.  Mar-  E.  171. 

dis,    106   Iowa   295,    76   N.    W.    794;  "Barnes  v.  Rawson,  111  Iowa  426, 

Leverone  v.  Arancio,   179  Mass.  439,  82   N.   W.  947. 

61  N.  E.  45 ;  Leavel  v.  Porter,  52  Mo.  ■">  Orman  v.  Ryan,  25  Colo.  383,  35 

App.    632;    Franklin    v.    Schultz,    23  Pac.    168;    Smith   v.    Ross,   51    Mich. 

Mnnt.    165,   57   Pac.   1037:   Turner  v.  116,  16  N.  W.  258;  Barsby  v.  Warren, 

Wells,  67  N.  J.  L.  572,  52  Atl.  358;  47  Nebr.  275,  66  N.  W.  409. 
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A  building  or  working  contract  usually  fixes  the  time  and 
conditions  of  payment,  and  such  provisions  must  be  complied 
with/''  even  though  the  time  fixed  for  payment  is  prior  to  the 
completion  of  the  building  or  structure."  If  a  building  contract 
does  not  state  the  time  of  payment,  the  weight  of  authority  is  that 
payment  must  be  made  on  completion  of  the  building  or  work,"' 
and  where  no  time  has  been  agreed  upon  for  payment  of  the  con- 
tract-price, the  contractor  usually  has  no  right  to  demand  a  por- 
tion of  the  price  prior  to  completion  of  the  work.""  If  the  con- 
tract is  divisible,  however,  as  where  it  calls  for  several  distinct 
structures,  the  contractor  is  entitled  to  payment  for  each  on  its 
completion."" 

Building  and  working  contracts  frequently  contain  provisions 
for  weekly  or  monthly  payments,  during  the  progress  of  the  work, 
of  a  certain  percentage  of  the  cost  of  the  labor  and  materials,  on 
estimates  of  the  architect  or  engineer  in  charge  of  the  work,  and 
provide  for  payment  of  the  balance  on  the  completion  of  the  build- 
ing or  work,  and  in  such  case  the  contractor  is  entitled  to  weekly 
or  monthly  payments  not  in  excess  of  the  contract-price,  and  to 
any  balance  that  may  be  due  on  completion  of  the  work;**  and  in 

"■Gilbert   v.   United    States,   4   Ct.  (N.  Y.)  203,  6  Am.  Dec.  332;  Gurski 

CI.    (U.   S.)   290.   See  also.   Crass  v.  v.   Doscher,   112  App.  Div.    (N.   Y.) 

Scruggs,    lis    Ala.    258,   22    So.    81 ;  345,  98  N.  Y.  S.  588,  affd.  190  N.  Y. 

O'Connor  v.  Adams,  6  Ariz.  404,  59  536,  83  N.  E.  1125;  Mehurin  v.  Stone, 

Pac.   105;   Orman  v.  Ryan,  25   Colo.  37  Ohio  St.  49;  Boody  v.  Rutland  & 

383,   35    Pac.    168;   Russell  v.   Barry,  B.  R.  Co.,  24  Vt.  660,  3  Blatchf.   (U. 

lis   Mass.   300;    Peery   v.   Cooper,   8  S.)  25,  Fed.  Cas.  No.  1635;  Dermott 

Mo.   205;    Beinhauer   v.    Gleason,   48  v.   Jones,   23   How.    (U.    S.)    220,    16 

Hun   (N.  Y.)  614,  IS  N.  Y.  St.  227;  L.     ed.     442;     McMahon     v.     The 

Bristol  V.   Tracy,  21   Barb.    (N.   Y.)  Primera,  Fed.  Cas.  No.  8900.  But  see 

236;    Ball   v.    Doud,   26   Ore.    14,   37  Stanton  v.  Dennis,  64  Wash.  85,  116 

Pac.  70;   Chambers  v.  Jaynes,  4  Pa.  Pac.  650,  where  it  is  held  that  where 

St.    39;    Pearl    v.    Nashville,    Meigs  th<:    contract    specifies    no    time    for 

(Tenn.)    597;     Bannister   v.     Patty's  payment,    payment    must    be    made 

Exrs.,  35  Wis.  215 ;  Cook  v.  McCabe,  within   a   reasonable   time   after   the 

53  Wis.  250,   10  N.  W.  507,  40  Am.  completion  of  the  work. 

Rep.  765.  '"Litchgi  v.  Gottlieb,  134  Mo.  App. 

"Drake  v.   Goree,  22  Ala.  409.  237,  113  S.  W.  1134. 

°'  Mackay   v.    Dick,    L.    R.   6   App.  *"  Boody  v.  Rutland  &  B.  R.  Co.,  24 

Cas.   251;    Munro   v.    Butt,   8   El.   &  Vt.  660,  3  Blatchf.   (U.  S.)   25,  Fed. 

Bl.  738,  92  E.  C.  L.  738;  Richardson  Cas.    No.    1635;    Scofield    v.    Grow" 

V.   Mahon,  4  L.  R.    (Ir.)   486;  Kirk-  63  Vt.  283,  22  Atl.  457. 

land  V.  Oates,  25  Ala.  465;  Walhng  "First    Nat.    Bank    v.    Fidelity    & 

V.   Warren,   2   Colo.   434;    Shanks   v.  Deposit  Co.,  145  Ala.  335,  40  So.  415 

Griffin,     14     B.     Mon.     (Ky.)     153;  5  L.  R.  A.   (N.  S.)  418,  117  Am    St 

Thompson  v.  Phelan,  22  N.  H.  339;  45;  Kelly  v.  Ailing,  84  Conn.  487,  80 

Cunningham    v.    Morrell.    10   Johns.  Atl.  782.  Under  a  contract  providing 
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such  cases  the  HabiHty  of  the  owner  for  the  payments  agreed  upon 
becomes  fixed  as  the  building  or  work  reaches  the  various  stages 
named  in  the  contract."^  So,  it  is  held  that  a  provision  in  a  build- 
ing contract  that  payment  shall  be  made  only  on  the  architect's 
certificates  and  estimates,  and  that  a  certain  percentage  shall  be 
retained  until  after  full  completion  of  the  work,  constitutes  a 
condition  and  not  a  mere  provision  to  secure  completion  of  the 
work.^^  A  provision  in  a  contract  making  the  architect's  cer- 
tificates conditions  precedent  to  the  owner's  liability  for  pay- 
ments to  be  made  as  the  work  progresses,  applies  to  the  con- 
struction of  the  building  during  the  life  of  the  contract,  but  does 
not  apply  where  the  contract  has  been  terminated  by  the  destruc- 


for  payment  of  instalments  under 
certificates  of  the  architect,  during 
the  progress  of  the  work,  of  75  per 
cent,  of  the  value  of  the  work  done 
and  materials  furnished  and  incor- 
porated in  the  building,  the  remain- 
ing 25  per  cent,  to  be  paid  within 
10  days  after  the  building  is  com- 
pleted and  accepted,  the  owner  is  not 
entitled,  as  against  a  surety  of  the 
contractor,  to  pay,  as  the  work 
progresses,  75  per  cent,  of  the  con- 
tract-price, but  is  limited  to  75  per 
cent,  of  the  value  of  the  work  done 
and  materials  furnished  and  incorpo- 
rated in  the  building.  National  Surety 
Co.  V.  Long,  85  Ark.  158,  107  S.  W. 
384.  Under  a  contract  making  the 
agreed  price  of  changes  and  extras  a 
part  of  the  cost  to  be  added  to  the 
original  price,  the  total  thus  ascer- 
tained is  controlling  under  a  clause 
of  the  contract  permitting  the  own- 
er to  retain  a  certain  per  cent,  of 
the  contract  price  until  the  comple- 
tion of  the  building.  Illinois  Surety 
Co.  V.  Girard  Hotel  Co.  (Ky.), 
118  S.  W.  967.  Where  the  contract 
provides  for  partial  payment  when 
"the  total  walls,  the  interior  and  ex- 
terior" have  reached  a  certain  height 
above  the  foundation,  and  the  parties 
construe  the  contract  so  as  not  to 
include  bin  walls  which  were  not  of 
the  required  height,  it  was  held  that 
there  was  a  performance  of  the  con- 
tract entitling  the  contractor  to  pay- 
ment of  the  instalment  called  for. 
Schillinger  Bros.  v.  Bosch-Ryan 
Grain  Co.    (Iowa),  116  N.  W.   132. 


Where  one  agreed  to  construct  a 
launch  to  be  paid  for  by  instalments 
as  the  work  progressed,  and  the  con- 
tractors agreed  to  loan  the  employer 
another  launch  free  of  charge  until 
the  one  contracted  for  shall  have 
been  completed,  it  was  held  that  the 
boat  loaned  did  not  stand  as  security 
for  the  completion  of  the  boat  con- 
tracted for,  and  that  the  sale  of  the 
loaned  boat  did  not  justify  the  em- 
ployer in  refusing  payment  of  in- 
stalments until  other  security  was 
given.  Michigan  Yacht  &  Power  Co. 
V.  Busch,  143  Fed.  929,  75  C.  C.  A. 
109.  See  also,  Schillinger  Bros.  Co.  v. 
Bosch-Ryan  Grain  Co.  (Iowa),  116 
N.  W.  132. 

"'  Key  West  v.  Baer,  66  Fed.  440,  13 
C.  C.  A.  572 ;  Siegel,  Cooper  &  Co.  v. 
Eaton  &  Prince  Co.,  165  111.  550,  46 
N.  E.  449;  Keeler  v.  Clifford,  62  111. 
App.  64,  affd.  165  111.  544,  46  N.  E. 
248;  McNamara  v.  Harrison,  81  Iowa 
486,  46  N.  W.  976;  Thurber  v.  Ryan, 
12  Kans.  453;  Ford  v.  Bronaugh,  11 
B.  Mon.  (Ky.)  14;  Ricker  v.  Fair- 
banks, 40  Maine  43 ;  Milske  v.  Steiner 
Mantel  Co.,  103  Md.  235,  63  Atl.  471, 
S  L.  R.  A.  (N.  S.)  1105,  115  Am.  St. 
354;  Lord  v.  Belknap,  1  Cush. 
(Mass.)  279;  Homer  v.  Shaw,  177 
Mass.  1,  58  N.  E.  160;  Hanky  v. 
Walker,  79  Mich.  607,  45  N.  W.  57, 
8  L.  R.  A.  207. 

"'First  Nat.  Bank  v.  Fidelity  &  De- 
posit Co.,  145  Ala.  335,  40  So.  415, 
5  L.  R.  A.  (N.  S.)  418,  117  Am.  St. 
45. 
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tion  of  the  building  prior  to  completion."  And  the  contractor  is 
entitled  to  performance  of  the  work  in  the  order  prescribed  by 
the  contract,  and  to  receive  payments  therefor,  except  where  the 
necessities  of  the  work  require  time  to  perform  some  part  for 
which  compensation  is  provided  in  later  instalments.""  If  the 
owner  is  not  a  public  corporation,  it  may  waive  a  stipulation  in 
the  building  contract  reserving  a  percentage  of  the  contract-price 
until  the  building  has  been  completed.**  And  if  there  is  an  out- 
standing mechanic's  lien  against  the  building  which  the  con- 
tractor is  bound  to  pay  or  secure,  he  is  not  entitled  to  payment  in 
full  prior  to  payment  or  security  for  the  lien.*'  But  upon  pro- 
duction of  receipts  and  vouchers  showing  that  all  labor  and  mate- 
rials have  been  fully  paid  for,  the  contractor  is  entitled  to  pay- 
ment.*^ The  owner  is  not  justified  in  withholding  payment  from 
the  contractor  because  of  nonpayment  of  a  subcontractor,  where 
the  latter  has  not  taken  the  statutory  steps  to  perfect  his  claim  as 
a  lien  against  the  building,  and  the  time  therefor  has  expired.** 
Where  the  contract  provides  that  the  owner  may  retain  from  the 
contractor  the  amount  of  a  lien  or  claim  for  which  the  owner 
may  be  liable,  in  a  suit  for  the  contract-price,  there  must 
be  deducted  therefrom  the  amount  of  a  mechanic's  lien 
against  the  building.'"  And  where  a  contract  between  the  con- 
tractor and  the  subcontractor  requires  the  subcontractor  to  per- 
form the  work  in  accordance  with  the  plans  of  the  architect,  and 
to  his  satisfaction,  the  subcontractor  is  not  entitled  to  payment 
tintil  he  has  completed  the  work  to  the  architect's  satisfaction.'^ 

"  Hettinger  v.  Thiele,  IS  Cal.  App.  constitute  a  breach  of  the  contract, 

1,  113  Pac.  121.  so  as  to  authorize  the  contractor  to 

**  Jones   V.    Dodge,    137   App.    Div.  abandon   the   work   and   sue   on   the 

(N.  Y.)  853,  122  N.  Y.  S.  815.  quantum  meruit,  where  the  contract 

°°Hall  V.   Jones,   151   N.   Car.  419,  provides  that  the  owner  may  retain 

■66  S.  E.  350.  out    of    the    payment    due    the    con- 

"Butterick  Lumber  Co.  v.  Collins,  tractor  a  sum  sufficient  to  indemnify 

202  Mass.  413,  89  N.  E.  138.  him   against   liens.    Finger   v.    Korn, 

""Lavanay   v.     Cannon,   37    Wash.  123  N.  Y.  S.  239. 

593,  79  Pac.  1117.  "Meurer  v.  Kilgus,  77  N.  J.  Eq. 

"Garthwait  v.   Bloomington  Hotel  175,   75   Atl.    899.   Under   a   building 

Co.,  130  III.  App.  418.  contract    providing    that    the    work 

'"Morgan  v.  Gamble,  230  Pa.  165,  shall  be  done  to  the  approval  of  the 
79  Atl.  410.  Where  the  contractor's  architect,  the  contractor  cannot  re- 
demand  was  for  $275  and  there  was  cover  for  work  done  until  it  has 
a  previous  lien  filed  against  the  build-  been  approved  and  accepted  by  the 
ing  for  $300,  the  refusal  of  the  owner  architect.  Papot  v.  Barbour,  165  Ala. 
to  make  the  payment  was  held  not  to  257,  51  So.  725. 

60 — Contracts,  Vol.  4 
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A  demand  for  payment,  prior  to  the  bringing  of  action,  is  not  re- 
quired where  the  contract  fixes  the  time  of  payment." 

§  3734.  Liability  for  compensation. — Under  a  building  con- 
tract providing  for  payment  of  the  contract-price  on  completion 
■ni  the  building,  if  the  owner  refuses  to  permit  the  contractor  to 
complete  the  work,  it  has  been  held  that  the  owner  is  liable  for  the 
contract-price,  less  payments  made,  and  cannot  counterclaim  for 
the  cost  of  finishing  the  building.^^     But  where  the  contractor 
failed  to  construct  fire  escapes  in  accordance  with  the  plans  and 
specifications,   requiring  a  necessary  expense   of  $350  to   con- 
struct them  in  accordance  with  the  plans  and  specifications,  it 
was  held  that  the  contractor  could  not  recover  the  full  contract- 
price,  in  the  absence  of  a  showing  that  the  owner  waived  the 
provisions  of  the  contract. ''''    Where  a  building  contract  calls  for 
payment  of  a  certain  portion  of  the  contract-price  on  the  com- 
pletion of  a  certain  portion  of  the  building  and  provides  that  the 
contractor  may  stop  work  on  the  completion  of  such  portion  if 
the  owner  fails  to  pay  the  instalment  then  due,  the  owner  is  liable 
for  the  portion  of  the  price  earned  by  the  contractor  on  abandon- 
ment of  the  work  on  account  of  the  failure  to  pay  the  instalment 
due."    So,  under  a  contract  to  bore  a  well  for  a  certain  price  per 
foot,  the  contractor  may  recover  the  price  for  each  foot  actually 
completed,  where  the  owner  interfered  with  the  work  so  that  the 
well  was  never  completed  by  the  contractor. '^    But  under  a  con- 
tract to  drill  a  well  to  the  depth  of  500  feet  if  necessary,  where 
the  contractor  was  compelled  to  abandon  the  well  because  of 
difficulties  in  the  work  before  reaching  the  depth  of  500  feet, 
and  was  prevented  by  the  landowner  from  drilling  another  well, 
it  was  held  that  the  contractor  could  not  recover  for  the  work 
performed,  but  might  recover  for  breach  of  the  contract  by  the 

'^Morford  v.  j\Iastin,  6  T.  B.  Mon.  "Warren  v.  Shealy,  83  S.  Car.  113, 

(Ky.)  609,  17  Am.  Dec.  168;  Cincin-  65  S.  E.  1. 

nati  Southern  R.  Co.  v.  Cummings,  6  "  Buellesback    v.     Henderson,     112 

Ky,  L.  442;   South  End  Imp.  Co.  v.  App.  Div.  (N.  Y.)  1,  98  N.  Y.  S.  36. 

Harden   (N.  J.),  52  Atl.  1127;  Davis  "  Schillinger    Bros.    Co.    v.    Bosch- 

&    Rankin    Bldg    &c.    Co.    v.    Caigle  Ryan  Grain  Co.   (Iowa),   116  N.  W. 

(Tenn.)  53  S.  W.  240;  Boody  v.  Rut-  132;  Lawrence  Bros.  v.  Heylman,  184 

land  &c.  R,  Co.  24,  Vt.  660,  3  Blatchf.  N.  Y.  531.  76  N.  E,  1098. 

(U.  S.)  25,  Fed.  Cas.  No.  1635.  "  Hahl   v.    Deutsch,   42   Tex.   Civ. 

App.  1,  94  S.  W.  443. 


947  PAYMENT   AND    PROVISIONS.  §    3734 

owner  in  wrongfully  preventing  the  contractor  from  drilling  an- 
other well.''^  Under  a  contract  providing  for  payment  by  the 
owner  for  materials  used  in  the  building,  on  itemized  statements, 
the  owner  is  liable  to  one  who  furnished  certain  materials  under 
the  owner's  direction,  if  the  charges  are  not  unreasonable.'^'  But 
where  a  contract  stipulates  that  the  owner  may  furnish  materials, 
on  certificate  of  the  architect  that  the  contractor  has  neglected 
or  refused  to  do  so,  and  may  deduct  the  cost  thereof  from  the 
contract-price,  and  the  architect  ordered  cement  needed  by  a 
subcontractor,  the  price  of  which  was  charged  to  the  owner  who 
voluntarily  paid  it,  the  contractor  having  never  been  asked  to 
furnish  it,  and  did  not  neglect  or  refuse  to  do  so,  the  owner  can- 
not deduct  the  cost  thereof  from  the  contract-price.'"'  On  the 
contractor's  abandonment  of  the  work,  it  has  been  held  that  the 
owner  is  not  entitled  to  recover  advancements  made  by  him  for 
materials  incidental  to  the  construction  of  the  building,  upon 
agreement  of  the  contractor  to  furnish  the  owner  with  receipted 
bills  of  materialmen,  which  the  contractor  failed  to  do.*"  And 
where  the  contractor  has  been  prevented  from  completing  the 
work,  a  judgment  based  on  the  contract-price  was  held  unwar- 
ranted, in  the  absence  of  proof  of  the  reasonable  value  of  the 
labor  performed  or  omitted/^  It  is  held  that  one  who  contracts  for 
'  the  construction  of  a  building  may  recover  the  cost  of  the  building 
and  the  usual,  necessary  and  permanent  equipment.  Thus,  one  who 
contracts  for  the  construction  of  a  modern  theater  building  may 
recover  the  cost  of  the  bare  building  and  the  usual,  necessary  and 
permanent  equipment,  such  as  plumbing,  lighting  and  heating 
apparatus,  seats,  curtain,  and  scenery ;  but  he  cannot  recover  for 
a  piano,  furniture,  carpets  and  such  articles,  since  they  do  not 
constitute  essential  parts  of  such  a  building.*^  So,  under  a  con- 
tract for  the  construction  of  an  irrigation  canal  providing  for 
payment  for  materials  actually  used  in  construction  thereof,  the 

"Fuller  V.  Kaminsky,  41  Tex.  Civ.  Ryan  Grain  Co.   (Iowa),  116  N.  W. 

App.  549,  95  S.  W.  655.  132. 

"A    E.    Shorthill    Co.   v.   Bartlett,  ''Polstein  v.   Miller,  49  Misc.    (N. 

131  Iowa  259,  108  N.  W.  308.  Y.)   615,  97  N.  Y.  S.  211. 

"Mclnnis  v.  Buchanan,  53  Ore.  533,  '^Meher  v.  Vibiana  (N.  Max.),  110 

99  Pac.  929.  Pac.  695. 

"  Schillinger   Bros.    Co.    v.    Bosch- 
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contractor  cannot  recover  payment  for  materials  lying  along  the 
line  of  the  canal  and  not  used  in  the  construction.^''  Under  a 
contract  for  the  construction  of  a  street  tunnel,  where  the  con- 
tractor sublets  a  part  of  the  work  and  the  subcontract  provided 
that  the  work  should  be  subjected  to  the  direction  and  to  the 
satisfaction  of  the  commission  or  its  engineer,  but  did  not  refer 
to  the  original  contract  which  provided  that  the  commission 
might  cancel  the  contract  on  the  certificate  of  the  engineer  as  to 
the  existence  of  certain  facts,  or  provide  that  the  contractor 
should  be  dependent  on  the  existence  of  the  original  contract, 
but  the  subcontractor  knew  of  the  provisions  of  the  original  con- 
tract which  was  terminated  by  the  commission,  thereby  render- 
ing it  impossible  for  the  subcontractor  to  perform  the  work,  it 
was  held  that  the  contractor  is  liable  on  his  promise  to  pay  the 
subcontractor  the  contract-price.^* 

Recovery  of  compensation  by  a  contractor  cannot  be  defeated 
because  of  his  failure  to  complete  the  work  within  the  time 
specified,  where  the  owner  led  him  to  believe  that  performance 
within  such  time  would  not  be  required,  thereby  inducing 
him  to  expend  money  and  materials  in  completing  the 
work.*'  But,  under  a  contract  for  railroad  construction, 
providing  for  compensation  by  the  yard  for  fills  and  cuts, 
and  that  borrowed  earth  for  embankments  shall  be  paid  for 
at  embankment  prices,  recovery  for  borrowed  earth  used  in  em- 
bankments which  sink  below  the  surface  cannot  be  had  when  con- 
sidered in  connection  with  a  provision  that  if  it  is  necessary  to 
provide  for  future  settling  of  the  embankment  the  height  and 
width  of  the  roadbed  shall  be  increased  as  directed.^"  And,  under 
a  contract  requiring  the  owner  to  pay  the  contractor  nine  hun- 
dred and  fifty  dollars  when  the  walls  are  completed  to  the  second 
story,  and  one  thousand  dollars  when  the  building  has  been  cov- 
ered, and  after  the  building  is  completed  to  the  second  story  and 
the  nine  hundred  and  fifty  dollars  paid,  the  building  is  destroyed 
by  fire  except  the  walls,  the  contract  is  divisible,  and  the  owner 

•=  Dyer  V.  Middle  Kittitas  Irrigation  App.),    138    S.    W.    1188.      See    also 

Dist.,  40  Wash.  238,  82  Pac.  301.  Crocker-Wheeler      Co.     v.     Varrick 

"Sole  V.  Jones,  208  Mass.  561,  95  Realty   Co.,   104  App.   Div.    (N.   Y.) 

N.   E.  94.  568,  94  N.  Y.  S.  23. 

'"Bastrop    &    Austin    Bavou    Rice  ""  Brucker  v.  Manistee  &  G.  R.  R. 

Growers'  Assn.  v.  Cochran  (Tex.  Civ.  Co.,   166  Mich.  330,   130   N.   W.  822. 
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cannot  recover  the  nine  hundred  and  fifty  dollars  paid,  but  is  not 
liable  for  further  payment  on  refusal  of  the  contractor  to  proceed 
with  the  construction  of  the  building.*' 

Where  the  contract  gives  the  owner  the  right  to  supervise  and 
inspect  the  work  during  its  progress  and  the  right  to  approve  or 
reject  materials  or  workmanship  and  the  building  has  been  com- 
pleted and  the  owner  has  taken  possession  and  used  it,  he  cannot 
refuse  to  pay  the  contract-price  because  of  defects  in  materials 
or  worlananship  approved  by  his  representative.**  So,  where  a 
building  contract  provides  that  payment  shall  be  made  when  a  per- 
manent loan  has  been  placed  on  the  building,  and  the  loan  is  not 
made  because  of  the  fault  of  the  owner,  he  cannot,  after  the  build- 
ing has  been  finished,  object  that  compensation  is  not  due.*"  A 
provision  in  a  railroad  construction  contract  giving  the  railroad 
company  the  right  to  pay  claims  of  persons  employed  by  the  con- 
tractor, and  to  deduct  the  amount  paid  from  the  contract-price, 
creates  no  obligation  on  the  part  of  the  railroad  company  to  pay 
such  claims,  and  they  cannot  be  enforced  by  the  contractor's 
trustee  in  bankruptcy.""  And  a  provision  in  a  building  contract, 
that  the  engineer  shall  receive  a  certain  per  cent,  commission  if 
the  structure  is  completed  within  a  certain  time,  and  a  less  per 
cent,  if  it  is  completed  after  such  time,  is  binding  on  the  engineer 
as  to  the  amount  of  his  recovery."^ 

§  3735.  Payments — How  made. — A  building  or  working 
contract  may  and  sometimes  does  contain  provisions  as  to  the 
medium  of  payment"^  or  confer  on  one  of  the  parties  the  right 

"Keel   V.   East    Carolina    Stone   &  responsible  for  delays  but   shall  use 

Const.  Co.,  143  N.  Car.  429,  55  S.  E.  reasonable  diligence  to  complete  the 

826.  elevator  within  the  time  specified,  the 

^  Packwaukee  v.   American  Bridge  engineer  is   entitled  to  recover   only 

Co.,  183  Fed.  359,  105  C.  C.  A.  579.  6    per    cent,    commission    where    he 

°°  Mogulewsky  v.  Rohrig,  104  App.  failed  to   complete  the  work  within 

Div.    (N.  Y.)    147;  93  N.  Y.   S.  590.  the    time    specified.    Irwin    v.    Gould 

"Norfolk  &  W.  R.  Co.  v.  Graham,  Elevator  Co.,  107  Minn.  233,  119  N. 

145  Fed.  809,  76  C.  C.  A.  385.  W.  1065. 

"  Where    a   building   contract   pro-  '^  O'Connor  v.  Dingley,  26  Cal.  11 ; 

vides  that  an  engineer  shall   receive  Montague  v.   Leonard,   135   Cal.   209, 

7  per  cent,  commission  if  the  elevator  67  Pac.  126;  Holly  Mfg.  Co.  v.  New 

contracted  to  be  constructed  is  com-  Chester  Water  Co.,  48  Fed.  879,  affd. 

pleted  within  a  certain  time,  or  6  per  53  Fed.   19,  3  C.  C.  A.  399 ;   Arnold 

cent,    if    completed    after   such   timp.  v.  River  R.  Const.  Co.,  35  Iowa"  99; 

and   that   the   engineer   shaV.   not   be  Friedland   v.    McNeil,    33    Mich.   40; 
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to  select  the  medium  of  payment.'^  But  if  the  contract  is  silent 
as  to  the  medium  of  payment,  it  will  be  presumed  that  the  parties 
intended  that  payment  should  be  made  in  legal  tender."*  The 
contract  sometimes  provides,  when  made  with  a  corporation,  that 
the  contractor  shall  accept  payment  in  stocks  or  bonds,  and  such 
a  provision  is  held  binding  on  the  contractor.  ^'^  And  it  is  held 
that  the  contractor  has  no  right  to  refuse  to  accept  .stocks  and 
bonds  in  payment,  as  provided  for  by  the  contract,  on  the  ground 
that  the  owner  or  employer  has  mortgaged  its  property  to  secure 
the  payment  of  other  debts.'"'  Failure  to  make  payment  when  it 
becomes  due  in  the  medium  contracted  for,  other  than  legal  ten- 
der, authorizes  the  contractor  to  demand  payment  in  legal  ten- 
der. If  the  contract  fixes  no  place  of  payment,  the  owner  or 
employer  must  generally  tender  payment  to  the  contractor  person- 
ally wherever  he  may  be  found."* 

§  3736.  Enforcement  of  payment. — Although  the  contract 
makes  the  production  of  the  architect's  certificate  a  condition 
precedent  to  the  contractor's  right  to  the  contract-price,  the  pro- 
duction of  the  certificate  is  dispensed  with  where  the  work  has 

Roberts  v.  Wilkinson,  34  Mich.  129;  tractor  in  stocks  and  bonds  author- 
Sample  V.  Pickens,  Sm.  &  M.  (Miss.)  ized  by  the  railroad  commission,  and 
501;  Lawrence  v.  Harris  (Miss.),  18  that  in  case  the  commission  should 
So.  125 ;  McPherson  v.  Walton,  42  N.  not  authorize  bonds  and  stocks  in 
J.  Eq.  282,  11  Atl.  21 ;  Wood  v.  amount  equal  to  the  contract  price, 
Boney  (N.  J.),  21  Atl.  574;  Haight  they  should  nevertheless  be  accepted 
V.  Conners,  149  Pa.  297,  24  Atl.  302;  in  full  satisfaction,  the  contractor 
Barnard  &c.  Mfg.  Co.  v.  Galloway,  5  cannot  demand  more  stocks  and 
S.  Dak.  20s,  58  X.  W.  565 ;  Lee  v.  bonds  than  the  commission  author- 
New  Haven,  M.  &  W.  R.  Co.,  Fed.  ized,  if  the  commission  was  justified 
Cas.  No.  8197;  Bannister  v.  Patty's  in  refusing  to  authorize  a  further  is- 
Exrs.,  35  Wis.  215.  sue,  but  must  receive  such  amount 
°'  In  re  Alexandra  Park  Co.,  12  in  full  satisfaction  of  the  claim. 
Jur.  (N.  S.)  482;  Myers  v.  South  United  States  &  ]\Iexican  Trust  Co. 
Feather  River  Water  Co.,  14  Cal.  v.  Delaware  Western  Const.  Co. 
268.  (Tex.  Civ.  App),  112  S.  W.  447. 
"Knapp  V.  Levanway,  27  Vt.  298.  •"  Boody  v.  Rutland  &  B.  R.  Co., 
"Tharsis  Sulphur  &c.  Co.  v.  M'El-  24  Vt.  660,  3  Blatchf.  (U.  S.)  25, 
roy,  L.  R.  3  App.  Cas.  1040;  Price  Fed.  Cas.  No.  1635. 
v.  Chicago,  S.  F.  &  C.  R.  Co.,  38  Fed.  "O'Connor  v.  Dinglev,  26  Cal.  11; 
304,  affd.  138  U.  S.  185,  34  L.  ed.  Hughes  v.  Eschback,  7  D.  C.  66; 
917,  11  Sup.  Ct.  290;  Cincinnati  Fairbanks  v.  Jacobs,  69  Iowa  265,  28 
Southern  R.  Co.  v.  Cummings,  6  Ky.  N.  W.  602;  Grunwald  v.  Hahn,  176 
L.  (abstract)  442;  Gender  v.  Berlin  Pa.  37,  34  Atl.  972;  Jones  v.  Cham- 
Branch  R.  Co.,  171  Pa.  492,  33  Atl.  berlain,  30  Vt.  196. 
61.  Where  a  contract  for  railroad  ""Boody  v.  Rutland  &  B.  R.  Co., 
construction  work  provides  that  the  24  Vt.  660,  3  Blatchf.  (U.  S.)  25, 
railroad  company  may  pay  the  con-  Fed  Cas.  No.  1635. 
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been  completed  to  the  satisfaction  of  the  owner  and  the  architect, 
but  the  architect  arbitrarily  refuses  to  issue  the  certificate.  But 
it  is  held  that  the  certificate  of  the  architect  is  a  condition  prece- 
dent to  the  maintenance  of  a  suit  for  compensation,  unless  such 
certificate  is  fraudulently,  maliciously  or  unreasonably  withheld, 
or  the  condition  waived.""  And  where  a  building  contract  calls 
for  the  certificate  of  a  third  person  that  the  building  has  been 
finished  in  a  workmanlike  manner  to  his  satisfaction,  the  con- 
tractor cannot  recover  under  the  contract  if  he  fails  to  produce 
such  certificate  or  show  that  the  certificate  is  unreasonably  with- 
held.^ So,  if  a  contract  for  building  material  calls  for  the  cer- 
tification by  the  architect  of  the  contractor's  refusal,  neglect  or 
failure  to  furnish  material,  and  requires  the  architect's  certificate 
of  damage  resulting  from  such  default,  it  provides  a  condition 
precedent  to  the  recovery  of  damages  caused  by  the  contractor's 
delay  in  furnishing  material.^  And  a  recovery  cannot  be  had 
where  the  architect  refuses  to  issue  the  certificate  because  in  his 
judgment  the  work  has  not  been  done  in  accordance  with  the 
contract,  in -the  absence  of  bad  faith  or  fault  on  his  part.^  Thus, 
a  contractor  who  agrees  to  repair  a  building  to  the  satisfaction  of 
the  owner  and  the  tenement  house  department,  cannot  recover  for 
the  work  done,  where  he  fails  to  produce  a  certificate  from  the 
department  showing  that  the  work  has  been  performed  in  accord- 
ance with  the  contract,  or  that  a  certificate  has  been  unreasonably 
withheld.*  And  it  is  held  that  the  certificate  of  the  architect  is 
conclusive  as  to  all  matters  within  his  authority." 

If  the  contractor  abandons  the  contract  because  of  the  refusal 
of  the  owner  to  pay  an  instalment  of  the  contract-price  when  due, 
it  has  been  held  that  the  contractor  cannot  recover  the  balance 
claimed  under  the  contract,  together  with  items  for  extra  work  and 
materials  furnished  up  to  the  time  of  the  abandonment,  but-  can 

"Coplew  V.  Durand,  153  Cal.  278,  Corporation  of  Norfolk,  109  Va.  269, 

95  Pac.  38,  16  L.  R.  A.  (N.  S.)  791 ;  63  S.  E.  1068. 

Bannon   v.   Jackson,    121   Tenn.   381,  '  Pope  v.  King,  108  Md.  ZT,  69  Atl. 

117  S.  W.  504,  130  Am.  St.  778.  417,  16  L.  R.  A.   (N.  S.)  489n. 

'Bell   V.   Fox,   129  App.   Div.    (N.  *Galef  v.    Standard   Fish   Co.,    107 

Y.)  405,  113  N.  Y.  S.  231.  See  also,  N.  Y.  S.  43. 

Coplew  V.   Durand,   153   Cal.  278,  95  "Loftus  v.  Jorjorian,  194  Mass.  165, 

Pac.  38,  16  L.  R.  A.   (N.  S.)  791.  80  N.  E.  235. 

'Belmont    Iron    Works    v.    Hotel 
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recover  only  the  amount  of  the  extra  work  and  materials;®  and 
under  a  contract  to  construct  a  building,  the  contractor  cannot  re- 
cover for  the  materials  furnished  as  for  goods  sold  and  delivered/ 
But  where  the  work  has  been  completed,  the  contractor  may  sue  in 
assumpsit  f  and  if  the  price  is  not  fixed  by  the  contract,  an  action 
on  the  quantum  meruit  is  the  proper  remedy.*  As  a  means  of  en- 
forcement of  payment  of  the  contract-price,  the  contractor  cannot 
retain  possession  of  a  building  constructed  upon  the  land  of  the 
owner.^°  A  proceeding  in  equity  to  set  aside  the  decision  of  the 
architect  or  engineer  on  account  of  fraud  or  mistake,  or  because 
of  a  subsequent  agreement  of  the  parties  that  it  shall  not  be  bind- 
ing, is  not  a  condition  precedent  to  an  action  at  law  for  recovery 
of  the  money  due  under  the  contract,  where  the  work  has  been 
satisfactorily  completed  and  accepted  by  the  owner."  But  if,  at 
the  time  suit  is  brought  by  the  contractor  for  the  contract-price, 
there  is  a  lien  on  the  property  for  materials  furnished  which  the 
owner  pays,  the  amount  paid  by  him,  together  with  attorney's  fees 
and  expenses,  constitute  a  counterclaim  against  the  amount  due 
the  contractor."  An  appeal  lies  from  a  decision  of  'the  superin- 
tendent as  to  the  value  of  the  work  added  or  omitted,  or  as  to  the 
expense  of  the  owner  in  finishing  the  work  on  failure  of  the  con- 
tractor to  do  so,  to  arbitrators  provided  for  by  the  contract." 

"Denison    Const.     Co.    v.    Manne-  "Beller  v.   Strange,  27  Mich.  312; 

Schmidt,  129  App.  Div.   (N.  Y.)  600,  Erickson  v.  Brandt,  53  Minn.  10,  55 

113  N.  Y.  S.   1071.  N.  W.  62. 

'  Cottrell  V.  Apsey,  1  Marsh.  581.  "  Edwards  v.  Hartshorn,  72  Kans. 

'Castanino    v.     Balletta,     21     Pac.  19,  82  Pac.  520,  1  L.  R.  A.   (N.  S.) 

1097,  affd.  82  Cal.  250,  23  Pac.   127;  1050. 

Chicago   V.    Sexton,    115    111.    230,    2  "Wyman  v.   Hooker,  2   Cal.  App. 

N.  E.  263 ;  Moore  v.  H.  Gaus  &  Sons  36,  83   Pac.  79. 

Mfg.  Co,,  113  Mo.  98,  20  S.  W.  975.  "Concord  Apartment  House  Co.  v. 

"Kline   v.   Foster,    1    Walk.    (Pa.)  O'Brien,  228  111.  360,  81  N.  E.  1038. 
250. 
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§  3740.  General  statement. — It  is  usually  found  advisable 
to  stipulate  specially  in  building  agreements  that  no  alterations  or 
additions  shall  be  made  without  the  consent  of  the  owner.^  Some- 
times, however,  the  contract  provides  that  the  contractor  shall 
execute  any  additions  or  alterations  ordered  by  the  architect  or 
owner,  and  that  they  shall  be  valued,  when  the  job  is  completed, 
at  their  fair  value,  or  by  arbitration  and  award.  Perhaps  any 
one  having  only  a  slight  knowledge  of  building  operations 
would  fall  into  the  error  of  agreeing  to  such  a  stipulation,  consid- 
ering at  the  same  time  that  nothing  is  more  reasonable  than  that 
anything  ordered  by  the  owner  of  the  building  should  be  valued 
at  the  end  of  the  work.  Experience,  however,  keeps  a  dear  but 
a  good  school,  and  those  who  have  a  broader  knowledge  of  such 
transactions  agree  that,  by  some  mysterious  process  of  calcula- 
tion, things  valued  afterward  in  that  way  usually  cost  a  great 
deal  more  than  if  contracted  for  beforehand.  In  general,  the 
ordering  of  the  extra  work  must  be  made  by  a  properly  quali- 
fied agent  of  the  person  to  be  charged.^    Where  extra  work  was 

'Franklin  v.  Darke,  3  F.  &  F.  65;  30  L.  J.  Q.  B.  9;  Baltimore  Cemetery 

Russell  V.  Viscount  Sa  Da  Bandeira,  Co.  v.  Coburn,  7  Md.  202;  Abbott  v. 

32  L   J.   (N.  S.)   C.  P.  68,  13  C.  B.  Gatch,  13  Md.  314,  71  Am.  Dec.  635. 

(N.   S.)    149,  7  L.   T.    (N.   S.)    804;  ^Starkweather     v.     Goodman,     48 

Myers  v.   Sari,  3  Ellis  &  Ellis,  306,  Conn.  101,  40  Am.  Rep.  152 ;  Queen  v. 
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ordered  by  an  architect  to  the  knowledge  of  the  employer,  it  was 
held  that  there  was  sufficient  evidence  of  an  implied  authority 
and  new  contract  to  pay  for  the  extras.^ 

§  3741.  What  constitutes  extras. — The  question  as  to  what 
constitutes  extras  depends  upon  their  nature  and  the  construction 
of  the  contract*  Under  a  contract  to  plaster  a  building,  the 
contractor  is  not  entitled  to  charge  extra  for  a  scaffold  necessary 
for  the  purpose.®  And,  although  the  specifications  do  not  pro- 
vide for  nails  and  bolts  necessary  to  make  the  structure  safe,  the 
contractor  is  by  implication  bound  to  furnish  them."  Items  aris- 
ing out  of  the  situation  and  not  contemplated  by  the  plans  and 


Starrs,  17  Can.  Sup.  Ct.  118.  In  Shaw 
V.  First  Baptist  Church,  44  Minn.  22, 
46  N.  W.  146,  the  claim  was  disal- 
lowed where  the  extra  work  was  or- 
dered by  two  out  of  five  members  of 
the  committee,  instead  of  by  the  su- 
perintendent and  committee.  See  Sex- 
ton V.  Cook  Co.,  114  111.  174,  28  N.  E. 
608  (where  the  architect  and  joint 
committee  of  the  city  and  county  au- 
thori'ies  ordered  the  extra  work 
without  right).  Where  a  Board  of 
County  Commissioners  had  power  to 
appoint  a  superintendent  to  act  for 
them  in  the  supervision  of  the  work, 
deviations  involving  extra  work  were 
held  to  have  been  lawfully  author- 
ized by  him.  Board  of  Comrs.  of 
Gibson  County  v.  Motherwell,  123 
Ind.  364,  citing  cases  in  that  State. 
Contra,  Supervisors  v.  Patrick,  54 
Miss.  240.  See  also.  City  of  Hunt- 
ington V.  Force,  152  Ind.  368,  S3  N. 
E.  443 ;  Cashman  v.  Boston,  190  Mass. 
215,  1(<  N.  E.  671,  Elliott  Roads  &  Sts. 
(3rd  ed.),  §  653. 

'Wallis  V.  Robinson,  3  F.  &  F. 
307.  It  should  be  remembered  that 
where  the  agreement  stipulates  that 
extras  are  to  be  paid  for  at  the  archi- 
tect's valuation,  this  gives  him  im- 
plied authority  to  order  and  de- 
termine what  are  extras.  Richards  v. 
Mav,  L.  R.  10  Q.  B.  D.  400,  52  L.  J. 
Q.  B.  272,  31  W.  R.  708. 

'  Rangen  v.  Great  Western  R.  Co., 
5  H.  L.  Cas.  72 ;  Cannon  v.  Wildman, 
28  Conn.  472 ;  Miles  v.  United  States, 
113  Fed.  1011 ;  Thurber  v.  Anderson, 
35   111.   App.   628;    Fulton   County  v. 


Gibson,  158  Ind.  471,  63  N.  E.  982; 
Annapolis  &  Baltimore  Short  Line 
R.  Co.  V.  Ross,  68  Md.  3 10, 1 1  Atl.  820 ; 
Carbery  v.  Farnsworth,  177  Mass. 
398,  59  N.  E.  61 ;  Davies  v.  East  Sagi- 
naw, 66  Mich.  7,1,  32  N.  W.  919; 
Reardon  v.  Gushing,  90  Minn.  360,  96 
N.  W.  1126;  Ittner  v.  St.  Louis  Ex- 
position &  Music  Hall  Assn.,  97  Mo. 
561,  11  S.  W.  58;  Carroll  Contract- 
ing Co.  V.  Gilsonite  Roofing  &c.  Co., 
98  Mo.  App.  78,  71  S.  W.  1119;  Price 
V.  Kearney  Canal  &  Water  Sup- 
ply Co.,  29  Nebr.  33,  45  N.  W.  252; 
Riley  v.  Ackley,  58  Hun  (N.  Y.)  610, 
35  N.  Y.  St.  204,  12  N.  Y.  S.  701; 
Horgan  V.  New  York,  160  N.Y.  516,  55 
N.  E.  204,  21  App.  Div.  (N.  Y.)  405, 
47  N.  Y.  S.  580 ;  Burns  v.  New  York, 
31  Misc.  (N.  Y.)  315,  63  N.  Y.  S. 
1078,  affd.  69  App.  Div.  (N.  Y.)  214, 
74  N.  Y.  S.  697;  Weber  v.  Farrell, 
84  N.  Y.  S.  272 ;  Ashley  v.  Henahan, 
56  Ohio  St.  559,  47  N.  E.  573 ;  Cham- 
berlain V.  Hibbard,  26  Ore.  428,  38 
Pac.  437;  Centenary  M.  E.  Church 
V.  Cline,  116  Pa.  St.  146,  9  Atl.  163 
Muckle  V.  Moore,  134  Pa.  St.  608, 
19  Atl.  801;  Fisher  v.  Edgefield  &c 
Mfg.  Co.  (Tenn.),  62  S.  W.  27 
Collins  V.  United  States,  34  Ct.  CI 
(U.  S.)  294;  Wood  v.  Fort  Wayne, 
119  U.  S.  312,  30  L.  ed.  416,  7  Sup 
Ct.  219;  Riesen  v.  Milwaukee,  112 
Wis.  651,  88  N.  W.  594. 

"Gates  V.  O'Gara,  145  Ala.  665,  39 
So.  729. 

"Paturzo    V.    Shuldiner,    125    App. 
Div.  (N.  Y.)  636,  110  N.  Y.  S.  137. 
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Specifications  usually  constitute  extras/  also  work  not  included 
by  the  contract  but  which  it  is  necessary  to  do  in  order  to  complete 
the  work  to  be  done  under  the  contract  f  and  work  done  under  a 
new  agreement  between  the  owner  and  the  contractor,  constitute 
extras  for  which  the  contractor  may  recover.  °  Thus,  under  a 
plumbing  contract  requiring  the  contractor  to  locate  old  soil- 
pipes  and  to  connect  new  soil  and  rain  water  pipes  thereto,  and 
to  remove  and  replace  all  drain,  soil,  and  rain  water  pipes  con- 
demned by  the  plumbing  inspector,  all  to  be  done  for  a  stipulated 
price,  where  the  inspector  condemned  the  old  system  of  drainage, 
and  ordered  the  owner  to  install  a  new  system  which  the  con- 
tractor refused  to  do  under  his  contract,  and  the  owner's  general 
manager  directed  the  contractor  to  proceed  with  the  work,  and 
promised  that  he  would  be  paid  therefor,  the  contractor  was  held 
entitled  to  charge  for  the  instalation  of  such  sewer  system  as 
extra  work.^°  Where  the  work  is  to  be  performed  to  the  ap- 
proval of  the  engineer  whose  decision  shall  be  final,  the  decision 
of  the  engineer,  made  in  good  faith,  that  certain  work  and  mate- 
rial were  required  by  the  contract,  is  conclusive  that  they  are  not 
extras.^'  And  it  has  been  held  that  whether  alleged  extras  con- 
stitute part  of  the  material  and  services  covered  by  the  contract, 
is  a  question  for  the  jury.^^  Thus,  where  a  building  contract  does 
not  provide  for  lathing  and  plastering,  the  fact  that  the  contractor 
did  such  work  and  was  paid  therefor  out  of  the  contract-price, 
does  not  establish  that,  as  a  matter  of  law,  he  was  bound  to  do  it 
under  the  contract.^^ 

'Vogel   V.    Standard   Cordage   Co.,  good  and  sufBcient  means  of  egress 

118  N.  Y.  S.  343.  from  a  building  in  case  of  fire,  and 

"  Henderson-Boyd  Lumber  Co.  v.  the  building  contract  does  not  re- 
Cook,  149  Ala.  226,  42  So.  838.  But  quire  the  fire  proofing  of  the  hall- 
compare  and  see  generally  Reus  v.  ways  in  the  building,  an  agreement 
Grand  Rapids,  73  Mich.  237,  41  N.  between  the  owner  and  the  contractor 
W.  263 ;  Winona  v.  Jackson,  92  Minn,  for  such  fire  proofing  constitutes  a 
453,  100  N.  W.  368.  The  work  out-  new  agreement,  and  entitles  the  con- 
side  of  the  plans  for  a  water-works  tractor  to  charge  the  cost  thereof  as 
system  was  held  not  extras,  since  the  extra.  Cronin  v.  Pace,  82  Conn.  252, 
plan  formed  no  part  of  the  contract,  73  Atl.  137. 

where  the  plans  were  not  referred  to  "  Mahoney  v.  Hartford  Inv.  Corp., 

by  the  contract,  but  were  shown  to  82  Conn.  280,  73  Atl.  766. 

the  contractor,  and  the  work  was  not  "  Beattie  v.    McMuUen,   82    Conn, 

undertaken   for  a  lump   sum.   Lang-  484,  74  Atl.  767. 

ford   V.   Manchester,   196   Mass.   211,  "^La  Cagnina  v.  Ahearn,  110  N.  Y. 

81  N.  E.  884.  S.  200. 

'Where   a   city   ordinance   requires  "O'Brien   v.    Peck,    198   Mass.   SO, 
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§  3742.  Special  stipulations  as  to  extras. — Where  the  con- 
tract provides  that  extras  shall  not  be  charged  for  without  a  writ- 
ten order,  nothing  but  a  written  order  will  ordinarily  support 
the  claim."  So,  under  a  building  contract  providing  that  noth- 
ing shall  be  considered  as  extras  unless  agreed  upon  in  writing, 
the  presumption,  in  the  absence  of  any  such  writing,  is  that  there 
were  no  extras.^^  So,  where  the  contract  provided  that,  if  any 
changes  or  extras  not  in  the  contract  were  made  or  called  for, 
their  cost  should  be  determined  by  supplemental  contract,  it  was 
held  that  no  claim  for  extras  could  be  sustained  except  the  same 
were  specified  in  writing,  or  an  express  waiver  of  that  provision 
of  the  contract  clearly  shown."  But  it  is  also  held  that  such  a 
provision  may  be  waived  by  implied  agreement,"  or  by  the  con- 
duct or  subsequent  course  of  dealing  between  the  parties.^*  A  pro- 


84  N.  E.  325.  But  where  the  question 
depends  solely  on  the  construction  of 
a  written  contract  or  the  like  it  may 
be  one  of  law  for  the  court. 

"Caldwell  v.  Schnulbach,  175  Fed. 
429;  Piper  v.  Murray,  43  Mont.  230, 
lis  Pac.  669.  See  also,  Thames  Iron 
Works  Co.  V.  Royal  Mail  Co.,  8  Jur. 
(N.  S.)  100,  31  L.  J.  C.  P.  169,  13  C. 
B.  (N.  S.)  358.  A  failure  of  the  con- 
tractor to  make  claim  in  writing  to 
the  architect  before  the  next  ensuing 
payment  will  prevent  his  recovery; 
O'Keefe  v.  St.  Francis'  Church,  59 
Conn.  551,  22  Atl.  325 ;  or  to  have  the 
alteration  specified  in  writing;  Con- 
don V.  Jersey  City,  14  Vroom  (Vt.) 
452 ;  or  to  obtain  the  written  order  of 
the  owner,  as  required  by  the  con- 
tract ;  Sutherland  v.  Morris,  45  Hun 
(N.  Y.)  259. 

*' Piper  V.  Murray,  43  Mont.  230, 
lis  Pac.  669.  Under  a  building  con- 
tract providing  that  changes  or  al- 
terations should  not  be  made,  ex- 
cept on  written  order  of  the  archi- 
tect, and  when  so  made  the  value 
thereof  shall  be  computed  by  the 
architect,  the  contractor  cannot  re- 
cover compensation  for  extra  work 
done,  unless  under  written  order  of 
the  architect,  and  the  value  thereof 
has  been  computed  by  him,  or  unless 
the  architect  acts  arbitrarily  or  in 
bad  faith.  Taub  v.  Woodruiif  (Tex. 
Civ.  App.),  134  S.  W.  750. 

"Trustees    v.    Piatt,    5    111.    App. 


567;  Bannon  v.  Jackson,  121  Tenn. 
381,  117  S.  W.  S04,  130  Am.  St.  778. 
But  see  McGowan  v.  Gate  City  Malt 
Co.,  89  Nebr.  10,  130  N.  W.  965.  Un- 
der a  contract  for  repair  of  a  ves- 
sel, providing  that  no  allowance  shall 
be  made  for  extras,  unless  ordered 
in  writing  and  approved  by  the  de- 
signers, where  the  owner  was  fre- 
quently present  when  repairs  were  be- 
ing made,  and  consulted  with  the 
contractor's  employes,  and  made  sug- 
gestions resulting  in  changes,  it  war- 
rants the  finding  of  an  implied  agree- 
ment to  waive  the  express  terms  of 
the  contract.  James  Reilly  Repair  &c. 
Co.  v.  Smith,  177  Fed.  168,  100  C. 
C,  A.  630. 

"  A  provision  in  a  building  contract 
that  all  extras  shall  be  ordered  in 
writing,  was  waived,  where  the  own- 
er retained  possession  and  enjoy- 
ment, without  protesting  against  ex- 
tras orally  ordered  by  the  superin- 
tendent, and  the  owner  was  estopped 
to  deny  the  general  authority  of  the 
superintendent  to  give  the  order.  Jef- 
ferson Hotel  Co.  V.  Brumbaugh,  168 
Fed.  867,  94  C.  C.  A.  279.  See  also, 
Caldwell  V.  Schnulbach,  175  Fed. 
429;  Greenberg  v.  Mendelson,  49 
Misc.   (N.  Y.)  485,  97  N.  Y.  S.  965. 

"The  question  whether  the  con- 
duct of  the  parties  amounted  to  a 
waiver  of  the  provision  of  the  con- 
tract providing  that  there  shall  be 
no  extra  work  without  a  written  or- 
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vision  in  a  contract  that  changes  involving  extra  work  must  be 
made  by  a  written  order  of  the  owner  is  not  abrogated,  however, 
by  particular  instances  of  waiver  of  the  provision,  in  so  far  as  it 
relates  to  subsequent  changes  i^"  and  it  is  held  that  such  provision 
cannot  be  abrogated,  except  under  proof  so  clear  and  convincing 
as  to  leave  no  doubt  of  the  intention  of  the  parties  to  waive  it 
and  substitute  an  oral  agreement  therefor.^"  So,  it  is  held  that 
such  a  provision  cannot  be  waived  by  the  verbal  order  of  the 
architect.''^ 

Where  the  contractor  for  the  construction  of  a  bridge  refused 
to  sign  the  original  contract  which  provided  that  the  excavation 
for  abutments  should  be  carried  to  solid  rock,  and  that  there 
should  be  no  liability  for  extra  work,  and  a  stipulation  was 
added  that  in  case  the  surface  of  the  rock  was  found  to  be'dififer- 
ent  from  that  shown  by  the  plans  and  borings,  the  city  should 
pay  for  the  extra  work  required,  the  latter  stipulation  limited  the 
provision  in  the  original  contract  with  respect  to  liability  for  extra 
work.^^  In  a  suit  for  extras,  the  pleading  should  show  that  the 
extras  charged  for  were  expressly  authorized  by  the  owner,  or 
that  they  were  so  distinct  from  the  contract  that  a  new  promise 
would  be  implied  from  the  acceptance  thereof.^^  So,  where  the 
contract  specified  that  "it  was  mutually  agreed  that,  should  any 
alterations  be  made  from  the  present  design,  it  may  be  done, 
provided  the  parties  beforehand  agree  upon  the  price,  and  indorse 
it  upon  the  contract,  and  unless  such  agreement  be  so  entered  it 
is  to  be  taken  to  be  an  agreement  to  make  the  alterations  without 
any  change  of  price  of  the  original  contract,"  it  was  held  that  the 
contractor  could  not  recover  for  erecting  two  windows  not  in  the 
contract.^*    So,  where  the  contract  stipulated :  ''No  extra  charges 

der  therefor   from   the   architect,   is  "James     Reilly     Repair     &c.     Co. 

held  a  question   for  the  jury.  Gehri  v.  Smith,  177  Fed.  168,  100  C.  C.  A. 

V.   Dawson,  64  Wash.  240,   116  Pac.  630. 

673.  A  stipulation  in  a  contract  that  ""  Carter  v.  Root,  84  Nebr.  723,  121 

a  claim  for  extra  work  shall  not  be  N.  W.  952. 

allowed,  unless  done  pursuant  to  or-  "^  Capital  City  Brick  &  Pipe  Co.  v. 

der  of  the  engineer,  may  be  waived  Des    Moines,    136  Iowa  243,    113   N. 

by   a   subsequent   course   of   dealing.  W.  83S. 

Charlotte  Harbor  &c.  R.  Co.  v.  Bur-  ""  Duncan  v.  Miami  County,  19  Ind. 

well,  56  Fla.  217,  48  So.  213.  154. 

"Walsh  V.  Howard,  113  N.  Y.  S.  "Baltimore   Cemetery  Co.  v.   Co- 

499,  61  Misc.  (N.  Y.)  328.  burn,  7  Md.  202. 
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to  be  made  unless  a  written  agreement  be  attached  to  the  con- 
tract," it  was  held  that  this  clause  protected  the  owner  from 
extras  unless  the  order  was  not  only  given  but  attached  as  speci- 
fied, and  that  it  did  not  alter  the  case  although  the  work  was 
ordered  by  the  owner  of  the  house.^°  So,  where  a  railroad  con- 
struction contract  permitted  the  contractor  to  make  changes  of 
grade  and  provided  for  extra  compensation  if  the  change  was  of 
such  nature  as  to  entail  a  loss  on  the  part  of  the  contractor,  and 
requiring  a  claim  for  extra  compensation  to  be  made  in  writing 
before  commencing  the  work  on  the  changed  grade,  the  contractor 
was  held  estopped  from  making  a  claim  for  extra  compensation 
where  no  written  demand  was  made  for  such  extra  work  either 
before  the  work  was  begun  or  in  any  of  his  monthly  estimates  of 
work.^°  But,  although  a  building  contract  provides  for  the  amount 
of  extras  only  when  authorized  in  writing,  but  during  perform- 
ance the  plans  and  specifications  were  rejected,  and  new  specifica- 
tions requiring  additional  work  were  made,  the  contractor  is  en- 
titled to  furnish  the  extras  and  recover  the  compensation  therefor 
without  an  express  order  in  writing  for  the  extras.^^  A  provision 
in  a  contract  with  an  architect  that  no  charges  for  extra  compen- 
sation shall  be  made,  unless  under  previous  agreement  therefor  in 
writing,  does  not  prevent  the  parties  from  modifying  the  contract, 
or  making  a  further  contract  by  parol.^"* 

A  provision  in  a  building  contract  requiring  the  contractor  to 
submit  itemized  estimates  of  the  expense  of  alterations  or  extra 
work  and  to  obtain  the  architect's  written  order  therefor,  is  a  rea- 
sonable provision  and  en  forcible,  where  the  contract,  including 
the  plans  and  specifications,  involves  a  great  amount  of  detail,  and 
the  merits  of  claims  for  alterations  and  extra  work  are  difficult  to 

==  Abbott  V.  Gatch,  13  Md.  314,  71  ="  Winston  Bros.  &   Co.  v.   Louisi- 

Am.  Dec.  635.     In  Badders  v.  Davis,  ana  Cent.  Const.  Co.,  127  La.  10,  S3 

88   Ala.   367,   6    So.    834,   there    was  So.  367. 

a  substitution  of  work,  but    its    ex-  "  Hedden    Const.    Co.    v.    Rossiter 

cess  of  value  over  that  of  the  work  Realty   Co.,   136   App.    Div.    (N.   Y.) 

replaced    was    allowed,    though    the  601,  121  N.  Y.  S.  64,  affd.  202  N.  Y. 

contract  required  extras  to  be  based  522,  95  N.  E.  1130. 

on   signed  orders,    and    only    verbal  ^Ritchie    v.    State,    39    Wash.    95, 

ones  had  been  given.  Compare  Good-  81  Pac.  79. 
win  v,  McCormick,  25  N.  Y.  St.  1017, 
6  N.  Y.   S,  662. 
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determine  after  the  work  has  been  completed  ;^°  and  provisions 
that  the  owner  might,  through  his  architect,  make  any  additions 
to  or  deductions  from  the  work  without  impairing  the  contract, 
and  that  no  work  shall  be  considered  extra  unless  a  written  order 
therefor  is  executed  and  signed  by  the  architect  and  approved 
by  the  owner,  have  been  held  to  refer  only  to  the  contractors 
to  whom  the  contractor  might  sublet  the  work,  and  not  to 
affect  its  right  to  compensation  for  extra  work.^°  A  con- 
tractor may  recover  for  extra  work  if  ordered  and  accepted, 
and  wholly  independent  of  the  contract."^  But  not,  how- 
ever, if  the  extra  work  was  incidental  to  the  contract.  Thus  it 
was  held  in  Vermont  under  a  contract  providing  that  no  charge 
should  be  made  for  extra  work  "unless  same  shall  have  been  done 
in  pursuance  of  a  written  contract,  or  orders  signed  by  engineer," 
and  that  orders  should  be  presented  within  a  given  time,  that  a 
failure  to  comply  with  any  of  these  conditions  would  bar  recov- 
ery.'^ So,  wheft  a  contract  provided  that  a  written  order  should 
be  given  by  the  owner  before  any  additions  or  alterations  were 
made,  it  was  held  that  the  contractor  could  not  recover  without 
the  previously  written  order.^'  Equity  will  give  no  relief  for  the 
mere  want  of  writing,  for  the  condition  will  be  as  strictly  upheld 
in  courts  of  chancery  as  in  those  of  common  law.'*  Both  equity 
and  law  presume  that  the  parties  understood  the  provisions  of 
the  contract  when  they  signed  it.'° 

Sometimes  it  is  made  an  essential  that  the  architect's  certificate 
should  be  procured  before  payment  can  be  made  for  any  work.'* 
In  such  case  the  certificate  must  be  procured,  or  the  party 
seeking  payment  must  show  a  good  reason  for  failing  to  do  so."' 

=»Langley    v.    Rouss,    185    N.    Y.  deira,  13  C.  B.  (N.  S.)  149,  32  L.  J. 

201,   n   N.   E.    1168,   revg.    106  App.  C.  P.  68,  L.  T.    (N.  S.)   804. 

Div    (N.  Y.)   225,  94  N.  Y.   S.  108.  ''Kirk  v.  Bromley  Union,  2  Phill. 

=°  Harrison    v.    McLaughlin    Bros.,  640,  17  L.  J.   (N.  S.)  Ch.  127;  Rich- 

108  Md.  427,  70  Atl.  424.  ards  v.  May,  L.  R.  10  Q.  B.  D.  400,  52 

'^  Chambers    v.     King,  8  Mo.     517.  L.  J.  Q.  B.  272. 

See  particularly,  Boody  v.  Rutland  &  "^  Abbott  v.  Gatch,  13  Md.  314,  71 

B    R   Co.,  24  Vt.  660,  3  Blatchf.  (U.  Am.  Dec.  635. 

S.)    25,   Fed.    Cas.    No.    1635.  °°See  ch.  103  on  "Performance  or 

"  Vanderwerker  v.   Vermont   Cent.  Breach   of   the   Contract." 

R.  Co.,  27  Vt.  125.     See  also,  Russell  "'  Mills  v.  Weeks,  21  111.  561  (where 

V   Ban'deira,  13  C.  B.  (N.  S.)  149,  32  the  work  proved  too  expensive,  and 

L.  J.  C.  P.  68,  7  L.  T.    (N.  S.)  804.  the  contractor,  abandoning  and  suing 

°°  Russell  V.  Viscount  La  Da  Ban-  for  extra  work  and  labor,  was  met 
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Where  the  contract  expressly  provided  that  no  extras  should  be 
incurred  without  a  written  order  of  the  owner's  engineer,  it  was 
held  that  extra  work  done  during  the  progress  of  the  contract,  of 
which  particulars  were  stated  upon  the  certificates  issued  from 
time  to  time  by  the  architect,  was  not  thereby  authorized,  and 
could  not  be  recovered  for,  as  these  certificates  were  not  counted 
as  written  orders. ^^  Such  a  rule  would  not  be  adopted  for  a 
final  certificate  of  an  architect,  where  he  is  authorized  to  give  it ; 
for,  should  his  certificate  as  to  the  balance  due  include  extras,  it 
would  be  binding  upon  both  the  owner  and  the  builder.^" 

§  3743.  Price  of  building  named  in  contract — Effect  of 
tenders. — It  frequently  happens,  especially  in  those  cases 
where  the  proposed  work  is  submitted  by  advertisement  for  com- 
petitive bidding,  that  the  builder  undertakes  to  do  the  entire  job 
for  a  fixed  price.  In  other  words,  he  makes  or  accepts  an  offer 
to  build  according  to  certain  plans  and  specifications  for  an 
amount  of  money  named  in  the  contract.  This  is  usually  called, 
among  persons  engaged  in  the  building  trade,  making  or  accepting 
a  tender.  It  is  but  fair  that  the  party  who  is  to  pay  for  the 
house  or  other  edifice  should  know  precisely  beforehand  what  it  is 
^oing  to  cost  him;  and  yet  so  complicated  are  the  obligations 
arising  out  of  an  extensive  building  contract  that  many  con- 
tractors, in  their  eagerness  to  obtain  large  contracts,  allow  errors 
to  creep  into  their  estimates,  which  they  often  discover  too  late 
to  withdraw.  It  seems  well  settled  that,  if  a  contractor  agrees  to 
erect  a  building  for  a  certain  price  and  of  a  certain  quality  of 
materials,  but  in  constructing  the  same  furnishes  extra  work  and 
better  materials,  he  cannot  recover  more  than  the  original  con- 
tract-price, since  it  is  work  voluntarily  done,  and  materials  vol- 
untarily supplied,  for  which  no  recovery  can  be  had.*"  No  mat- 
by  a  provision  that  the  engineer  was  v.  Bledsoe,  5  Ind.  133,  38  Ind.  140. 
to  decide  as  to  extra  work).  See  also,   the   opinion  of  Lord   Ten- 

''Tharsis  S.  &  C.  Co.  v.  M'Elroy,  terden  in  Wilmot  v.  Smith,  3  C.  & 
L.  R.  3  App.  Cas.  1040;  and  to  the  P.  453,  and  in  Lovelock  v.  King,  1 
same  effect  see  Lamprell  v.  Billericay  Moody  &  R,  60;  Bartholomew  v. 
Union,  3  Exch.  283,  18  L.  J.  Ex.  282.     Jackson,   20   Johns.    (N.    Y.)    28,    11 

"  Brunsdon  v.  Local  Board  of  Am.  Dec.  237 ;  Hart  v.  Norton,  1 
Staines,  1  Cab.  &  El.  272.  McCord  (S.  Car.)  22. 

*°  Trustees  of  the  Wabash  &c.  Canal 
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ter  how  meritorious  the  extra  work  may  have  been,  or  how  bene- 
ficial to  the  estate,  if  it  was  done  without  the  authority,  privity, 
or  consent  of  the  owner,  no  action  for  its  value  can  be  sustained. 
For,  where  a  mechanic  undertakes  to  do  a  job  of  work  at  a  stipu- 
lated price  upon  certain  representations,  if,  upon  seeing  what  is 
actually  to  be  done,  he  discovers  that  the  work  cannot  be  done 
Avithout  involving  expense  beyond  his  estimate,  it  is  obligatory 
upon  him  to  notify  the  other  party  before  he  proceeds,  or  he  will 
do  the  work  at  the  peril  of  not  being  paid  therefor/^  "A  person, 
intending  to  make  alterations,  generally  consults  the  person  whom 
he  intends  to  employ,  and  ascertains  from  him  the  expense  of  the 
undertaking,  and  it  will  very  frequently  depend  on  this  estimate 
whether  he  proceeds  or  not.  It  is,  therefore,  a  great  hardship 
upon  him  if  he  is  to  lose  the  protection  of  this  estimate,  unless  he 
fully  understands  that  such  consequences  will  follow,  and  assents 
to  them.  In  many  cases  he  will  be  completely  ignorant  whether 
the  particular  alterations  suggested  will  produce  an  increase  of 
labor  and  expenditure,  and  I  do  not  think  that  the  mere  fact  of 
assenting  to  them  ought  to  deprive  him  of  the  protection  of  his 
contract."*^  This  rule  has  generally  been  deemed  equitable, 
but  there  are  cases  in  which  it  has  been  rigidly  upheld,  to  the  great 
hardship  of  builders.  For  instance,  in  a  case,  where  a  man  con- 
tracted to  build  a  railroad  conformably  to  the  directions  of  an 
engineer,  and  appended  his  estimates  of  cost  to  the  contract,  the 
actual  cost  proved  more  than  the  estimate,  yet  the  engineer  re- 
quired depot  buildings  costing  more  than  one  thousand  dollars 
over  his  estimates ;  the  court  held  that  "the  contractor  could  claim 
nothing  for  extra  costs,  as  the  contract  appeared  to  be  fairly 
made,  and  the  contractor  ran  the  risk  when  he  executed  it."*^ 

§  3744.  Extras  independent  of  the  contract. — It  sometimes 
occurs  that  the  extra  work  may  be  made  to  appear  as  entirely  in- 
dependent of  the  original  contract,  in  which  case  recovery  may  be 
had  upon  a  quantum  meruit  upon  the  implied  contract  to  pay  for 
that  which  is  ordered  or  accepted."     It  has  been  held  that  extra 

"Martine  v.   Nelson,  51   111.  422.  '"Cannon    v.    Wildman,    28    Conn 

"Lovelock  V.  King,  1  Moody  &  R.     472. 
60,  opinion  by  Lord  Tenterden.  "Mowry  v.   Starbuck,  4   Cal.  274; 

61 — Contracts,  Vol.  4 
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work  outside  the  contract  and  resulting  from  an  unauthorized 
change  in  the  contract  does  not  come  within  the  provision  of  the 
contract  that  claims  for  extras  shall  be  passed  upon  by  the 
engineer.*^  Thus,  where  an  agreement  is  made  for  a  building, 
it  becomes  a  law  to  both  the  parties ;  but  whatever  additions  and 
alterations  are  made  in  the  plans  form  a  new  contract,  either 
express  or  implied.*"  So,  in  an  Illinois  case,  where  a  mason  was 
ordered  to  take  down  more  wall  than  his  contract  called  for, 
although  necessary  to  make  his  work  durable,  the  contractor  was 
held  liable  for  extra  work.*^  The  cases  in  which  a  new  contract 
can  be  set  up,  and  recovery  had  in  indebitatus  assumpsit,  are  usu- 
ally those  in  which  the  work  done  is  entirely  outside  of  the  scope 
of  the  general  contract,  yet  to  a  certain  extent  dependent  upon  it. 
The  plaintiff  will  have  to  show  conclusively  that  the  work  was 
entirely  distinct  from  the  contract,  if  the  latter  provided  against 
extras.**  His  claim  must  be  such  as  will  stand  upon  its  own 
merits,  as  if  the  special  contract  had  not  been  made.*°  So,  where 
the  written  contract  was  afterward  greatly  deviated  from,  it 
was  held  that  the  party  could  not  sue  thereon,  but  must  bring  an 
action  on  an  implied  contract,  and  that  at  the  trial  damages  might 
nevertheless  be  awarded  according  to  the  terms  of  the  original 
contract.'*"  In  another  case,  where  the  original  contract  was 
abandoned  by  the  contractors  jointly,  but  afterward  the  house 
was  built  by  one  of  the  parties  and  two  other  builders,  it  was  held 

Dubois  V.  Delaware  &  Hudson  Canal  would    otherwise    have    given,    when 

Co.,  12  Wend.   (N.  Y.)  334;  McCor-  the  contract  already  imposed  on  him 

mick   V.    Connolly,  2   Bay    (S.   Car.)  a  duty  of   supervision,  and  the  time 

401.  actually  given  was   not   more   effect- 

"  Cleveland   &c.    R.    Co.   v.    Moore,  ive    than    was    required.      Kinsley   v. 

170  Ind.  328,  82  N.  E.  52,  84  N.  E.  Charnley,  33  111.  App.  553.     But  the 

540.  fact  that  a  house  would  not  have  been 

'"  McCormick   v.    Connolly,    2    Bay  well  plumbed  is  not  necessarily  fatal 

(S.  Car.)  401.  to  a  claim  for  plumbing  extras  where 

■"  Donlin    v.    Daegling,   80   111.   608.  they    have    been    expressly    ordered. 

When  alterations  of  plans  are  made  Cassidy  v.  Fontham,  38  N.  Y.  St.  177, 

by  the   owner,  the   claim   for   extras  14   N.   Y.    S.    151. 
is  not   defeated  by   a  clause  binding         "  Buxton    v.    Cornish,    1    D.    &    L. 

the  contractor  to   furnish  "all  mate-  585,  12  M.  &  W.  426 ;  Vincent  v.  Cole, 

rials    and    labor."      Cassidy    v.    Fon-  Moodv  &  M.  257,  3  C.  &  P.  481. 
tham,  38  N.  Y.  St.  177,  14  N.  _Y.   S.         ■"  Thornton   v.    Place,    1    Moody   & 

151.     A  claim  for  extra  work  is  not  R.  218;  Fletcher  v.  Gillespie,  3  Bing. 

justified  merely  by  the  fact  that  the  637. 

contractor    has,    at    the    owner's    re-         "In   De   Boom   v.    Priestly,    1    Cal. 

quest,   given   an   amount   of   time   to  206;  Jones  v.  Woodbury,  11  B.  Hon. 

superintendence     greater      than      he  (Ky.)     167;     White    v.     Oliver,     36 
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that  the  price  for  building  the  house  was  not  to  be  ascertained 
by  the  original  contract,  although  the  same  party  owned  the 
building."^ 

§  3745.  Extras  impliedly  authorized. — Where  alterations 
were  made  under  the  eye  of  the  owner,  with  his  apparent  acquies- 
cence, and  extras  added  to  such  an  extent  that  he  must  be  aware 
that  additional  expense  has  been  thereby  incurred,  and  that  they 
cannot  possibly  be  done  at  the  contract-price,  recovery  may  be  had 
upon  the  quantum  meruit.^^  So,  also,  an  authority  will  be  im- 
plied where  he  superintended  the  work,  or  saw  the  materials  used 
under  such  circumstances  that  he  had  no  reason  to  believe  that 
they  were  to  be  added  or  substituted  without  additional  cost,  and 
did  receive  the  same.°^  It  has  been  held  in  some  cases  that  a 
provision  that  no  claim  for  extras  shall  be  valid  unless  based  on 
the  written  order  of  the  superintending  engineer  may  be  waived 
by  an  order  given  verbally  by  the  engineer."*  If  the  party  for 
whom  the  building  is  in  course  of  erection  should  receive  esti- 
mates for  certain  extras,  alterations,  etc.,  and  subsequently  orders 
the  same,  he  would  be  held  liable  for  the  price  thereof,  according 
to  the  estimates.^^  Again,  it  has  been  held  that  compensation 
will  be  allowed  in  all  cases  for  extra  work,  where  the  work  is 
absolutely  necessary  to  the  prosecution  of  the  undertaking." 
Yet,  such  is  not  an  invariable  rule,  for  the  English  authorities 
seem  to  agree  that,  when  details  indispensable  for  the  completion 

Maine  92;    Clark  v.    New  York,    4  inal  plan  with  assent  of  the  owner 

Comst.  (N.  Y.)  338.  or  a  notice  by  the  latter  at  the  expira- 

"Tebbetts    v.    Haskins,    16    Maine  tion  of  the  time  to  go  on  and  com- 

283.  plete  was  held  a  sufficient  waiver.  See 

""Lovelock  V.  King,  1  Moody  &  R.  Hogan  v.   Burton,  54  Hun    (N.   Y.) 

60.  638,  28  N.  Y.  St.  136,  7  N.  Y.  S.  722. 

°'  Bartholomew     v.      Jackson,      20  No  claim  for  extra  work  can  be  made 

Johns.   (N.  Y.)  28,  11  Am.  Dec.  237.  where  the  work  in  question  was  or- 

"  Elgin  V.  Joslyn,  36  111.  App.  301,  dered  by  the  owner's  superintendent 

affd.    136    111.    525,    26    N.    E.    1090;  under  a  power  to  inspect  and  reject, 

Bartlett  v.  Stanchfield,  148  Mass.  394,  and  the  contractor  did  not  at  the  time 

19  N.  E.  549,  2  L.  R.  A.  625 ;  Erskine  give  notice  that  he  should  regard  it  as 

V.  Johnson,  23  Nebr.  261,  36  N.  W.  extra  work.     Bowe  v.  United  States, 

510  ■  McLeod  v.  Genius,  31  Nebr.  1,  47  42  Fed.  761 ;  Price  v.  Kearney  Canal 

N.  W.  473.     Contra,  Ahem  v.  Boyce,  &c.  Co.,  29  Nebr.  33,  45  N.  W.  252. 

19    Mo.    App.    552,    and    see   post,   §  ""McCormick  v.   Connolly,    2    Bay 

3749.     In    Close    v.    Clark,    16   Daly  (S.  Car.)  401. 

(N    Y.)   91,  30  N.  Y.   St.  671,  9  N.  "Seymour  v.  Long  Dock  Co.,  5  C. 

Y    S.  538,  a  departure  from  the  orig-  E.  Green  (N.  J.  Ch.)  397. 
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of  the  work  are  omitted,  the  contractor  cannot  recover  for  them 
as  extras,  as  where  a  contractor  claimed  for  flooring  which  was 
not  included  in  the  specifications.'" 

§  3746.  Valuing  extra  work. — Whether  compensation  for 
extra  work  shall  be  at  the  same  rate  as  for  work  done  under  the 
contract  generally  depends  upon  the  fact  as  to  whether  it  is  of 
the  same  character."  Some  courts  have  taken  the  position  that 
the  extras  should  be  valued  according  to  the  usual  charges  for 
such  work,  without  reference  to  the  contract,  from  the  fact  that 
the  obligation  to  pay  for  the  same  arises  from  a  new  and  inde- 
pendent agreement.^"  But  the  usual  mode,  and  generally  the 
preferable  one,  is  to  estimate  the  value  of  the  extras  according 
to  the  prices  stated  in  the  original  contract,  so  far  as  the  same  can 
be  made  to  apply.""  If,  however,  the  original  contract  has  been 
so  deviated  from  that  it  cannot  be  traced  or  connected  with  the 
extra  work,  the  contractor  is  entitled  to  its  reasonable  value. "^ 

§  3747.    Extras  ordered  not  a  waiver  of  original  contract. — 

Independently  of  the  stipulation  usually  found  in  building  con- 
tracts, that  alterations  and  additions  shall  not  vitiate  the  contract, 
the  courts  hold  that  extras  done  by  the  contractor  at  the  request 
of  the  other  party  do  not  amount  to  an  abandonment  of  the  con- 
tract;"^ nor  will  additions  or  alterations  of  any  description  ordi- 
narily do  so.  The  original  contract  will  still  exist,  and  be 
binding  as  far  as  it  can  be  followed."^  It  will,  however,  be  gen- 
erally advisable  to  see  that  there  is  a  condition  in  the  contract 
regulating  this  subject,  and  particularly  that  no  extras  whatever 
shall  be  incurred  unless  consented  to  by  the  owner  in  writing."* 

"Williams  v.  Fitzmaurice,  3  H.  &  land,  2  Peake   (N,   P.)    139;  Ellis  v. 

N.  844.  Hamlen,  3  Taunt.  52. 

""Chicago  &  G.  E.  R.  Co.  v.  Vos-  "^  Smith  v.  Bristol,  33  Iowa  24. 

burgh,  45  111.  311.  *"  Kauger  v.  Great  Western  R.  Co., 

™  McCormick   v.    Connolly,   2    Bay  5  H.  L.  Cas.  72 ;  McKinney  v.  Spring- 

(S.  Car.)   401.  er,  3  Ind.  59,  54  Am.  Dec.  476n. 

■"Lovelock  V.  King,  1  Moody  &  R.  "It  may  be  well  to  remark  that  it 
60;  Robson  v.  Godfrey,  1  Holt  (N.  is  an  easy  matter  to  draw  a  con- 
P.)  236,  1  Stark.  220;  De  Boom  v.  tract  so  that  the  party  ordering  the 
Priestly,  1  Cal.  206 ;  Jones  v.  Wood-  building  may  escape  liability  for  ex- 
bury,  11  B.  Mon.  (Ky.)  167;  Clark  tras  occasioned  during  the  progress  of 
V.  New  York,  4  Comst.   (N.  Y.)  338.  the  work.    Such  ironclad  agreements, 

"  McKinney  v.  Springer,  3  Ind.  59,  however,     frequency    operate     as    a 

54  Am.   Dec.   470n;    Pepper  v.   Bur-  source  of  ruin  to  conscientious  build- 


96s 


LIABILITY    FOR   EXTRAS. 


§    3748 


§  3748.   Authority  of  architect  or  engineer  to  order  extras, 

— The  contFact  may  confer  upon  the  architect  or  engineer  author- 
ity to  order  extras,  and  in  such  case  the  power  can  be  exercised 
only  in  the  manner  specified  by  the  contract  so  as  to  bind  the 
owner. "^  So,  where  the  contract  provides  that  in  order  to  bind 
the  owner  for  extras  they  must  be  ordered  by  writing  signed  by 
the  architect  or  engineer,  such  provision  must  be  strictly  complied 
with,'"'  unless  the  provision  is  waived  by  the  owner."     If  the  con- 


ers,  who,  although  suffering  from 
losses  consequent  upon  rise  in  price 
of  materials  and  labor,  honestly 
carry  out  all  the  stipulations  of  the 
contract,  even  if  its  faithful  execution 
involves  extras  for  which  they  have 
no  chance  of  payment.  It  frequently 
occurs  that  builders  attempt  large 
contracts  with  too  little  capital,  and 
thereby  become  hard  pressed  for 
more  cash  to  go  through  with  their 
undertakings.  In  such  extremities 
they  borrow  money  upon  the  credit 
of  buildings,  if  they  have  any  share 
in  the  ownership  of  them,  or  secure 
advances  from  the  capitalist  employ- 
ing them.  It  is  by  no  means  a  rare 
occurrence  that  from  a  single  error 
in  the  original  estimate  the  builder 
finds  himself  completely  swamped 
upon  completion  of  his  agreement, 
particularly  if  he  has  bound  himself 
to  do  the  work  for  a  fixed  price,  and 
has  left  no  loophole  for  escape  by 
way  of  extras  in  the  contract. 

■"  Sutherland  v.  Morris,  4S  Hun 
(N.  Y.)  259,  10  N.  Y.  St.  348;  Wood- 
ruff V.  Rochester  &c.  R.  Co.,  108  N. 
Y.  39,  14  N.  E.  832 ;  Coorsen  v.  Ziehl, 
103  Wis.  381,  79  N.  E.  562.  Where 
a  contractor  was  a  nonresident,  and 
was  represented  by  a  superintend- 
ent, and  the  contract  with  the  sub- 
contractor provided  that  no  orders 
for  extras  should  be  given  to  the 
subcontractor  "by  employes  upon  the 
job,"  the  superintendent  representing 
the  contractor  was  held  not  to  come 
within  the  quoted  phrase.  McGowan 
V.  Gate  City  Malt  Co.,  89  Nebr.  10, 
130  N.  W.  965. 

""Franklin  v.  Darke,  3  F.  &  F.  65; 
Kirk  V.  Bromley  Union,  17  L.  J.  Ch. 
127;  Goodyear  v.  Weymouth,  1  H. 
&  R.  67;  Tharsis  Sulphur  &c.  Co.  v. 
M'EIroy,   L.   R.   3   App.   Cas.    1040; 


]\Iyers  v.  Sari,  30  L.  J.  Q.  B.  9,  7 
Jur.  (N.  S.)  97;  Thames  Iron  Works 
&c.  Co.  V.  Royal  Mail  Steam-Packet 
Co.,  13  C.  B.  (N.  S.)  358,  106  E. 
C.  L.  358;  Gray  v.  La  Societe  Fran- 
caise  De  Bienfaisance  Mutuelle,  131 
Cal.  566,  63  Pac.  848;  O'Keefe  v. 
St.  Francis'  Church,  59  Conn. 
551,  22  Atl.  325;  Howard  v. 
Pensacola  &  A.  R.  Co.,  24  Fla. 
560,  5  So.  356;  Heard  v.  Dooly 
County,  101  Ga.  619,  28  S.  E.  986; 
Elgin  V.  Joslyn,  36  111.  App.  301,  affd. 
136  111.  525,  26  N.  E.  1090;  Brown 
V.  Langner,  25  Ind.  App.  538,  58  N. 
E.  743;  Monarch  v.  McDonogh 
School  Fund  of  New  Orleans,  49  La. 
Ann.  991;  Abbott  v.  Gatch,  13  Md. 
314,  71  Am.  Dec.  635;  Stuart  v. 
Cambridge,  125  Mass.  102;  Teakle  v. 
Moore,  131  Mich.  427,  91  N.  W. 
636;  Eldridge  v.  Fuhr,  59  Mo.  App. 
44;  Wortman  v.  Kleinschmidt,  12 
Mont.  316,  30  Pac.  280;  Cooper  v. 
Hawley,  60  N.  J,  L.  560,  38  Atl. 
964;  O'Brien  v.  New  York,  139  N. 
Y.  543,  35  N.  E.  323;  Woodruff  v. 
Rochester  &c.  R.  Co.,  108  N.  Y.  39, 
14  N.  E.  832;  Northern  Light  Lodge 
V.  Kennedy,  7  N.  Dak.  146,  1Z  N.  W. 
524;  Houston,  E.  &  W.  T.  R.  Co.  v. 
Trentem,  63  Tex.  442;  Essex  v.  Mur- 
ray, 29  Tex.  Civ.  App.  368,  68  S. 
W.  736;  Long  v.  Pierce  County,  22 
Wash.  330,  61  Pac.  142;  Bentley  v. 
Davidson,  74  Wis.  420,  43  N.  W.  139. 
But  see  ante,   §   3745. 

"  Chicago  &  E.  I.  R.  Co.  v.  Moran, 
187  111.  316,  58  N.  E.  335,  affg.  85  111. 
App.  543;  Copeland  v.  Hewett,  96 
Maine  525,  S3  Atl.  Z(>;  Michaud  v. 
McGregor,  61  Minn.  198,  63  N.  W. 
479;  McLeod  v.  Genius,  31  Nebr.  1, 
47  N.  W.  473;  Emslie  v.  Livingston, 
51  App.  Div.  (N.  Y.)  628,  64  N.  Y. 
S.  259;  Perry  v.  Levenson,  82  App. 
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tract  is  silent  as  to  the  authority  of  the  architect  or  engineer  to 
order  extras,  as  a  general  rule  he  has  no  authority  to  bind  the 
owner  for  extra  work  and  labor  ordered  by  the  architect  and 
performed  by  the  contractor;®'  nor  will  the  fact  that  the  owner 
has  received  the  benefit  of  the  extra  work  performed  necessarily 
render  him  liable  therefor;^'  nor  the  failure  to  notify  the  con- 
tractor of  the  architect's  or  engineer's  want  of  authority/"  It  is 
within  the  power  of  the  owner  to  confer  upon  the  architect  or 
engineer  authority  to  order  extras/^  and  the  authority  of  the 
architect  or  engineer  to  order  extras  may  be  implied  where  the 
owner  had  knowledge  of  the  order  but  made  no  objection  there- 
to.'^ A  contract  providing  that  the  contractor  shall  present  all 
claims  for  extras  within  a  certain  time  after  performance  of  the 
work  is  binding  upon  him." 

§  3749.  Liability  for  extras. — Extra  labor  rendered  neces- 
sary in  an  endeavor  to  follow  erroneous  plans  furnished  by  the 
owner,  must  usually  be  paid  for  by  the  owner.'*  So,  the  owner 
must  bear  the  expense  of  extra  work  done  by  the  contractor,  re- 


Div.  (N.  Y.)  94,  81  N.  Y.  S.  586, 
affd.  178  N.  Y.  559,  70  N.  E.  1104; 
Ashley  v.  Henahan,  56  Ohio  St.  559, 
47  N.  E.  573;  Essex  v.  Murray,  29 
Tex.  Civ.  App.  368,  68  S.  W.  736; 
Vanderwerker  v.  Vermont  Cent.  R. 
Co.,  27  Vt.  125. 

""■  Sharpe  v.  San  Paulo  R.  Co.,  L.  R. 
8  Ch.  App.  597,  605,  note;  Stark- 
weather V.  Goodman,  48  Conn.  101, 
40  Am.  Rep.  152 ;  Sexton  v.  Cook 
County,  114  111.  174,  28  N.  E.  608; 
Eigemann  v.  Posey  County,  82  Ind. 
413 ;  Gibson  v.  Motherwell  Iron  & 
Steel  Co.,  123  Ind.  364,  24  N.  E. 
115;  Stuart  v.  Cambridge,  125  Mass. 
102;  Shaw  v.  First  Baptist  Church  of 
Winona,  44  Minn.  22,  46  N.  W.  146; 
Woodruff  V.  Rochester  &c.  R.  Co., 
108  N.  Y.  39,  14  N.  E.  832;  Nie- 
meyer  v.  Woods,  175  N.  Y.  492,  67 
N.  E.  1086.  affg.  72  App.  Div.  (N, 
Y.)  630,  76  N.  Y.  S.  563;  Gillison  v, 
Wanamaker,  140  Pa.  St.  358,  21  Atl, 
361;  Hawkins's  Case,  12  Ct.  CI.  (U, 
S.)    181. 

"'Baum  V.  Covert.  62  Miss.  113 
Woodruff  V.  Rochester  &:c.  R.  Co., 
108  N.  Y.  39,  14  N.  E.  832;  Driscoll 


V.  United  States,  34  Ct.  CI.  (U.  'S.) 
508. 

'°  Starkweather  v.  Goodman,  48 
Conn.  101,  40  Am.  Rep.  152. 

"Chicago  &  El.  R.  Co.  v.  Moran. 
187  111.  316,  58  N.  E.  335,  affg.  85 
111.  App.  543;  Gibson  v.  Motherwell 
Iron  &  Steel  Co.,  123  Ind.  364,  24 
N.  E.  115;  Blake  v.  Dubuque,  2  Iowa 
492;  Isaacs  v.  Reeve  (N.  J.),  44  Atl. 
1;  Essex  v.  Murray,  29  Tex.  Civ. 
App.  368,  68  S.  W.  736;  Dialogue  v. 
United  States,  22  Ct.  CI.  (U.  S.) 
196;  Collins  v.  United  States,  34  Ct. 
CI.  (U.  S.)  294;  Wood  v.  Ft.  Wayne, 
119  U.  S.  312,  30  L.  ed.  416,  7  Sup. 
Ct.  219. 

"Wallis  V.  Robinson,  3  F.  &  F. 
307. 

"Brunsdon  v.  Local  Board  of 
Staines,  1  Cab.  &  El.  272;  Mvers  v. 
Sari,  7  Jur.  (N.  S.)  97;  Amber- 
combie  v.  Vandiver,  126  Ala.  513,  28 
So.  491;  O'Keefe  v.  St.  Francis' 
Church,  59  Conn.  551,  22  Atl.  325; 
Long  V.  Pierce,  22  Wash.  330,  61 
Pac.    142. 

"Beattie  Mfg.  Co.  v.  Heinz,  120 
Mo.  App.   465,  97   S.   W.   188.     See 
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suiting  from  errors  of  the  owner's  engineer  or  inspectors.'"' 
And  extra  expense  required  under  a  contract  with  a  city  for  the 
construction  of  a  bridge,  because  of  a  change  in  the  conditions, 
under  a  stipulation  which  amounts  to  a  warranty,  renders  the 
employer  liable  for  the  extra  expense."  But,  under  a  contract  to 
construct  a  new  building  and  connect  it  with  an  old  one  by  means 
of  a  covered  passageway,  the  contractor  was  held  not  entitled  to 
recover  for  extra  work  and  material  rendered  necessary  by  a 
change  in  the  location  of  the  new  building,  where  he  proceeded 
with  the  work  after  such  change  without  objection.^^  Where 
during  the  progress  of  the  work  the  plans  and  specifications  are 
revised,  requiring  additional  work,  the  contractor  may  furnish 
the  extras  specified  in  the  revised  plans  and  specifications  and  re- 
cover therefor,  without  the  written  order  called  for  by  the  con- 
tract." So,  where  the  contract  makes  the  requirements  of  the 
building  inspector  a  part  of  the  contract,  and  the  inspector  re- 
quires extra  labor  and  material  on  the  part  of  the  owner  to  re- 
inforce the  building,  it  has  been  held  that  he  can  recover  from 
the  contractor  and  his  surety  the  reasonable  cost  of  the  extra 
labor  and  material  ;^°  and  the  contractor  is  entitled  to  recover  for 
extras  ordered  or  required  by  the  owner  and  not  called  for  by  the 
specifications.*" 

Although  the  contract  provides  that  alterations  shall  not  be 
made,  except  upon  the  written  order  of  the  architect,  the  con- 
tractor  may   recover   for   extra   work   done   with   the  knowl- 

also,  Dwyer  v.   New  York,  11  App.  was   as   represented,  and  the  city  is 

Div.  (N.  Y.)  224,  79  N.  Y.  S.  17.  'liable  for  extra  expense  incurred  be- 

"  Chicago   V.    Duffy,   117   III.    App.  cause  of  a  change  in  the  conditions. 

261,  218  111.  242,   75   N.  E.  912.  Capital    City    Brick    &    Pipe    Co.    v. 

"Where  a  contract  with  a  city  for  Des  Moines,    136    Iowa    243,  113  N, 

the  construction  of  a  bridge  in  ac-  W.  835.      See   also,   Gearty  v.   New 

cordance  with  specifications,  reciting  York,  171  N.  Y.  61,  63  N.  E.  804. 

that  the  site  had  been  surveyed  and  "Rebekah   Assembly,   I.   O.   O.   F. 

borings  made  as  shown  on  the  plans,  of  Indiana  v.  Pulse,  47  Ind.  App.  466, 

contained  a  provision  that  excavation  92  N.  E.  1045,  94  N.  E.  779. 

for  abutments  must  be  made  to  solid  "  Hedden    Const.    Co.    v.    Rossiter 

rock,   and   that   there   should   be   no  Realty   Co.,   136  App.   Div.    (N.   Y.) 

liability  for  extra  work,  and  a  stip-  601,  121  N.  Y.  S.  64. 

ulation  is  added  that  in  case  the  sur-  "United   Surety   Co.   v.    Summers, 

face  rock  was  found  to  be  otherwise  110  Md.  95,  72  Atl.  775. 

than  shown  by  the  plans  and  borings,  *  Hottel  v.   Poudre   Valley   Reser- 

the  city  should  pay  for  extra  work  voir  Co.,  41   Colo.  370,  92  Pac.  918; 

and    material    in    making    a    suitable  Clark  v.  Harris  53  Misc.  (N.  Y.)  556, 

foundation,   it   amounted   to   a   war-  103  N.  Y.  S.  785. 
ranty   by    the    city   that   the   ground 
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edge  and  consent  of  the  owner,  under  direction  of  the  archi- 
tect without  a  written  order. "^  But,  in  order  to  recover  therefor, 
the  contractor  must  show  that  they  were  extras,  that  the  charge 
therefor  is  reasonable,  and  that  they  were  furnished  in  compHance 
with  the  contract  or  under  waiver  of  its  terms.*^  Under  a  con- 
tract stipulating  that  in  case  of  disagreement  as  to  the  amount 
to  be  allowed  for  alterations,  the  matter  shall  be  referred  to 
arbitration,  the  architect  has  no  authority  to  fix  the  amount 
claimed  for  extras  and  for  defective  work.*^ 

A  contractor  for  the  construction  of  railroad  hoisting  towers 
has  been  held  entitled  to  recover  for  extras  furnished  for  parts  of 
machinery  broken  through  the  negligence  of  the  railroad  company 
and  for  parts  of  apparatus  worn  out  in  operation  of  the  towers 
by  the  railroad  company  before  the  towers  were  completed.** 
So,  where  a  contract  for  the  construction  of  ornamental  iron 
work  for  a  building  was  without  detailed  drawings,  and  was 
meaningless  in  so  far  as  it  related  to  balustrade  and  screen  work, 
and  in  figuring  the  work,  $4,800  was  allowed  for  stairway  balus- 
trades, and  $15,000  for  elevator  screens,  and  the  contractor  re- 
fused to  furnish  screens  and  balustrades  in  conformity  with  the 
sample  and  figures  subsequently  furnished,  and  wrote  the  archi- 
tect, who  was  made  arbitrator  of  disputes  under  the  contract, 
that  the  work  required  by  the  sample  and  figures  was  greatef  than 
the  amount  allowed,  and  that  the  contractor  would  demand  the 
excess  as  extras,  to  which  the  architect  made  no  reply,  it  has  been 
held  that  the  contractor  was  entitled  to  recover  as  extras  the  dif- 
ference between  the  value  of  the  work  furnished  and  the  amount 
allowed  in  the  bid.*°  So,  where  subcontractors  placed  water  pipes 
within  four  inches  of  the  outside  surface  of  the  wall,  as  provided 
by  the  plans  and  specifications,  and  they  were  accepted  after  being 
tested,  but  were  subsequently  damaged  by  freezing,  because  of  the 
failure  of  other  contractors  to  supply  steam  with  which  to  warm 

""Jobst  V.   Hayden  Bros.,  84  Nebr.  evated  R.  Co.,  199  Mass.  220,  85  N. 

735,   121   N.  W.  957.  E.  446. 

""  Caldwell  v.  Schnulbach,  175  Fed.  ^  Snead  &  Co.  Iron  Works  v.  Mer- 

429,  chants'   Loan   &   Trust   Co.,   225    111. 

"Dickerman   v.   Reeder,   59  Wash.  442,  80  N.  E.  237,  9  L.  R.  A.  (N.  S.) 

405,  109  Pac.  1060.  1007n,  revg.  124  III.  App.  558. 

"C.   ■^^^    Hunt  Co.   V.    Boston   El- 
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the  pipes  as  contemplated,  and  the  architect  ordered  new  pipes  to 
be  inserted  in  another  location,  the  subcontractor  was  not  required 
to  insert  the  new  pipes  under  the  contract,  but  was  entitled  to 
extra  compensation  therefor.^"  So,  under  a  contract  stipulating 
that  the  contractor  shall  do  the  work  to  "the  best  of  his  ability" 
and  "also  remove  three  hundred  yards  of  slope  and  build  a 
stone  wall,  and  it  is  further  agreed  that  if  there  should  be  any  ad- 
ditional slope  the  same  shall  be  paid  for  at  the  rate  of  one  dollar 
extra  per  yard,"  and  it  was  found  necessary  to  remove  nine  hun- 
dred eighty-six  yards  in  making  the  slope,  it  was  held  that  the 
contractor  was  entitled  to  one  dollar  per  yard  for  all  the  slope  in 
excess  of  three  hundred  yards  necessary  in  properly  sloping  the 
bank,  where  the  owner  did  not  object  to  the  removal  of  such 
excess."  And  where  the  owner  and  his  agent  waive  the  require- 
ments for  written  estimates  for  extra  work  to  be  performed,  by 
orally  agreeing  that  the  work  may  be  done  without  such  estimates, 
the  owner  cannot  afterward  repudiate  the  work  because  not  done 
under  such  estimates.^*  But,  where  in  the  case  of  a  contract  for 
furnishing  the  stone  for  a  mausoleum,  according  to  plans 
and  specifications,  the  blue  prints  submitted  showed  carv- 
ing indicated  on  certain  stones,  which  was  only  intended 
to  show  the  general  character  of  the  carving,  which  was 
specifically  shown  by  working  models  and  detailed  drawings 
thereafter  submitted  as  provided  by  the  contract,  and  the  draw- 
ings and  models  subsequently  submitted  are  in  accord  with  the 
general  character  of  the  carving  indicated  by  the  blue  prints,  the 
contractor  cannot  recover  extra  compensation  because  of  the 
elaborateness  of  the  carving  required  by  the  models.'"  So,  under 
a  contract  for  construction  of  a  mausoleimi  according  to  plans 
and  specifications  consisting  of  blue  prints  and  drawings,  one  of 
which  represented  a  cross  section  of  the  structure  showing  the 
"granite  floor,"  the  contractors  are  not  liable  for  such  granite 
as  extras.'"     So,  under  a  contract  to  excavate  rock  for  a  cellar  at 

"Creswell  v.  Robertson,  139  Mich.        *"  Moore   v.    Milwaukee   Monument 

416,  102  N.  W.  963,  11  D.  L.  N.  904.  Co.,  126  Wis.  41,  104  N.  W.  1013. 

"Duean  v.  Kelly,  75  Ark.  SS,  86  S.        '"Moore   v.    Milwaukee    Monument 

W.  831  Co.,  126  Wis.  41,  104  N.  W.  1013. 

^Wyman  v.   Hooker,  2   Cal.  App. 
36,  83  Pac.  79. 


§    3750  BUILDING    CONTRACTS.  97O 

a  certain  price  per  cubic  yard,  the  work  to  be  done  to  the  satisfac- 
tion of  the  owner's  architect,  where  plaintiff  so  blasted  the  rock 
that  the  rock  below  the  required  level  was  broken  and  loosened, 
and  the  architect  required  such  loose  rock  to  be  removed  in  order 
to  obtain  a  solid  foundation,  the  contractor  cannot  recover  for 
the  excavation  of  such  broken  and  I'oose  rock.°^  So,  under  a  con- 
tract to  install  a  heating  system  in  the  owner's  house,  to  be  con- 
nected with  a  boiler  already  installed  in  the  owner's  block,  requir- 
ing the  radiators  and  piping  to  be  connected  with  the  boiler,  the 
quality  of  the  materials  to  be  used  being  specified,  and  requiring 
all  the  work  to  be  done  "in  good  workmanlike  manner,"  and  the 
contractor  undertook  to  do,  not  only  a  good  job,  but  to  have  the 
apparatus,  when  put  in,  to  operate  with  reasonable  success,  and 
if  to  accomplish  such  purpose  it  was  necessary  to  lower  the  boiler, 
it  was  the  duty  of  the  contractor  to  do  so  without  extra  charge.*^ 
And  where  a  subcontractor  performs  work  not  called  for  by  his 
contract  nor  ordered  or  agreed  to  by  the  contractor,  the  latter  is 
not  liable  therefor.'^ 

§  3750.    Right  of  contractor  to  perform  extra  work. — If  a 

contract  contains  no  provision  requiring  the  owner  to  permit  the 
contractor  to  perform  extra  work  which  may  be  required,  and  no 
provision  that  the  contractor  shall  perform  extra  work  decided  on 
by  the  owner,  there  is  no  obligation  on  the  part  of  either  as  to 
the  extra  work,  and  it  may  be  sublet  to  a  third  person."*  And 
a  provision  in  a  building  contract  that  the  contractor  shall  do  any 
extra  work  required  by  the  owner  does  not  compel  the  owner 
to  have  the  extra  work  done  by  the  contractor.*"* 

§  3751.  Compensation  for  extra  work. — The  terms  of  the 
original  contract  usually  constitute  the  rule  for  fixing  the  price  of 
extra  work,  in  so  far  as  they  furnish  a  measurement  of  the  value 
which  the  parties  have  placed  upon  the  work,  where  the  extra 

"^Gallick   V.   Ebling,   52   Misc.    (N.  "Gilbert  Blasting  &c.   Co.  v.  Rex, 

Y.)   533,  102  N.  Y.  S.  803.  7    Exch.     (Can.)    221;    Morgan    v. 

"  Ideal  Heating  Co.  v.  Kramer,  127  Baltimore,  58  Md.  509. 

Iowa  137,  102  N.  W.  840.  ""Gilbert  Blasting  &c.   Co.  v.   Rex, 

"Johnson    v.    Norcross   Bros.    Co.,  7   Exch.    (Can.)    221. 
209  Mass.  445,  95  N.  E.  833. 
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work  results  from  the  consent  of  the  parties.®"  And  a  provision 
in  a  contract  with  a  city  for  the  construction  of  a  bridge,  that  in 
case  the  surface  of  the  rock  is  found  to  be  different  from  that 
shown  by  the  plans  and  borings,  the  city  shall  compensate  the 
contractor  for  extra  labor  and  material  necessary  to  make  a  suit- 
able foundation,  limits  the  extra  work  and  material  to  an  amount 
reasonably  necessary  to  make  a  suitable  foundation.'^ 

"  Qeveland,  C.  C.  R.  Co.  v.  Moore,  "  Capital  City  Brick  &  Pipe  Co.  v. 
170  Ind.  328,  82  N.  E.  52,  84  N.  E.  Des  Moines,  136  Iowa  2«,  113  N. 
540.  W.  835. 
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SPECIFIC    PERFORMANCE    OF    THE    CONTRACT. 

§  37SS.     General  considerations.  §  3758.  Building   contracts  not  usual- 

3756.  The   earlier   practice.  ly   enforced. 

3757.  Specific     performance     some- 

times granted. 

§  3755.  General  considerations. — The  ordinary  remedy  at 
law  for  the  breach  of  a  contract  is  an  award  of  damages.^  In 
many  cases  the  recovery  of  damages  is  an  inadquate  remedy,  and 
nothing  short  of  an  actual  accomplishment  of  the  stipulations  of 
the  contract  will  satisfy  the  purposes  of  the  agreement.  From 
this  inadequacy  of  the  law  to  remedy  a  violation  of  these  particu- 
lar contracts  arose  the  doctrine  of  enforcement  of  specific  per- 
formance by  courts  of  equity.  When,  therefore,  from  the  nature 
of  the  relief  sought,  substantial  performance  of  a  covenant  will 
alone  answer  the  purposes  of  justice,  a  court  of  equity  will  in  a 
proper  case  compel  specific  performance,  instead  of  merely  leav- 
ing the  injured  party  to  partial  redress  by  damages.^  But  this 
rule  applies  only  to  those  cases  where  the  law  can  give  no  adequate 
remedy,^  and  the  decree  is  often  said  to  be  discretionary  with  the 
court.* 

§  3756.  The  earlier  practice. — "The  earliest  trace  of  the 
jurisdiction,"  says  Mr.  Emden,^  "is  a  dictum  of  Justice  Genney  in 
the  Year  Book  of  8  Edward  IV,  that  a  promise  to  build  a  house 

^See  vol.  3,  ch.  L.  *Ash  v.  Daggy,  6  Ind.  259;  Young 

°  Stuyvesant  v.  New  York,  11  Paige  v.  Daniels,  2  Iowa  126,  63  Am.  Dec. 

(N.  Y.)  414;  2  Story  Eq.  Jur.  (13th  477;   Pickering  v.  Pickering,   138   N. 

ed.),   §    717;    Pennsylvania   Coal   Co.  H.   400;    Roundtree's   Admr.    v.    Mc- 

V,  Delaware  &c.  Canal  Co.,  31  N.  Y.  Lain,  1  Hempst.   (U.   S.)   245.      But 

91;    Scott  V.   Billgery,   40   Miss.    119.  this  does  not  mean  that  it  is  arbitrary 

See  also,  vol.  3,  ch.  LI,  on   Specific  and  governed  by  no  settled  rules.  See 

Performance.  vol.  3,  ch.   LI,  on  Specific  Perform. 

'The  Justices  of  Inferior  Court  of  ance. 

Dougherty   County  v.    Croft,    18   Ga.  °  Emden    Building    Contracts     (2d 

473;  Finley  v.  Aiken,  1  Grant   (Pa.)  ed.)  233. 
83. 
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would  be  specifically  enforced.""  Justice  Story,  in  his  work  on 
Equity  Jurisprudence/  forcibly  sets  forth  many  strong  reasons 
in  favor  of  specific  enforcement  of  those  building  contracts  in 
which  the  stipulations  are  sufficiently  definite  and  exact  to  be 
substantially  followed.  "It  is  by  no  means  clear,"  he  says,  "that 
complete  and  adequate  compensation  can  in  such  cases  be  obtained 
at  law :  for,  if  the  suit  is  brought  before  building  or  rebuilding  by 
the  party  claiming  the  benefit  of  the  covenant,  the  damages  must 
be  quite  conjectural,  and  incapable  of  being  reduced  to  any  abso- 
lute certainty ;  and  if  the  suit  is  brought  afterward,  still  the  ques- 
tion must  be  left  open,  whether  more  or  less  than  the  exact  sum 
required  has  been  expended  upon  the  building,  which  inquiry  must 
be  at  the  peril  of  the  plaintiff.  In  the  next  place,  such  a  covenant 
does  not  admit  of  an  exact  compensation  in  damages  from  an- 
other circumstance, — the  changing  value  of  the  stock  and  mate- 
rials at  different  times,  according  to  the  various  demands  of  the 
market.  In  the  last  place,  it  seems  against  conscience  to  compel 
a  party,  at  his  own  peril,  to  advance  his  own  money  to  perform 
what  properly  belongs  to  another,  when  it  may  often  happen, 
either  from  his  want  of  skill  or  means,  that,  at  every  step,  he  may 
be  obliged  to  encounter  personal  obstacles,  or  to  make  personal 
sacrifices,  for  which  no  real  compensation  can  ever  be  made."*  In 
this  cause  the  court  laid  down  the  reasonable  distinction,  that,  if 
the  contract  expressed  distinctly  what  sort  of  a  house  was  agreed 
to  be  built,  so  that  the  court  could  describe  it  as  a  subject  for  the 
report  of  the  master,  specific  performance  might  be  decreed ;  but  if 

°1    Madd.    Ch.    Pr.    (3d   ed.),   467.  while    the    above    case    occurred    in 

Lord   Justice   Fry  has  very  properly  1468.    Moreover,  he  then  vv^ent  to  the 

pointed  out   (in  his  work  on  Specific  King's  Bench;  the  above  suit  was  in 

Performance,  §  19)   that  this  render-  Chancery.      For   citations    of    a   few 

ing  should  probably  be,  "if  I  promise  early    cases    of    the    enforcement    of 

to  make  over  to  you  a  house"   (faire  building   contracts,   see   Fry,   Specific 

a   vous   un   meason),   and   that   thus  Performance,    §§    65,    76;    Hudson, 

the  passage  does  not  refer  to  specific  Building  Contracts,  p.  2S0.     See  also, 

performance  by  construction.     What  London  v.  Nash,  3  Atk.  512,  1  Ves. 

he   has   omitted   to    note,    and   what  Sr.     12;     Pembroke     v.     Thorpe,     3 

finally  destroys  the  value  of  the  pass-  Swanst.  437,  443n ;  Allen  v.  Harding, 

age  as  an  authority,  is  that  the  speak-  2   Eq.    Cas.   Ab.    17,   pi.   6,    1    Fonbl. 

er   Genney    (or   more   properly   Jen-  Eq.  b.  1,  ch.  3,  §  7n. 

ney)    was   at   the  time  not  a  judge,  '  Story's  Eq.  Jur.,  §  728. 

but    only   one    of   the    counsel.     He  'Mosely  v.  Virgin,  3  Ves.  184.  See 

did  not  receive  a  seat  on  the  bench  also,  Cubitt  v.  Smith,  10  Jur.  (N.  S.) 

until  at  least  1477  (Foss  says  1481),  1123. 
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the  description  in  the  contract  was  loose  and  undefined,  the  court 
would  not  assxune  to  reduce  it  to  certainty,  and  the  party  must 
be  left  to  his  remedy  for  damages."  Romilly,  Master  of  the 
Rolls,  held  that  a  contract  for  building  a  house  could  not  generally 
be  specifically  enforced,  owing  to  the  difficulties  in  determining 
whether  the  decree  was  or  was  not  performed.^"  On  this  ground 
the  court  in  a  federal  case  refused  to  specifically  enforce  a  con- 
tract for  railroad  construction  work,  and  on  the  ground  of  the 
difficulty  that  the  court  would  encounter  in  an  attempt  to  enforce 
the  contract,  and  also  on  the  ground  that  the  more  plain  and  prac- 
tical remedy  exists  at  law  for  damages.^^ 

§  3757.     Specific   performance    sometimes    granted. — The 

contract  for  building  a  house  has  thus  sometimes,  but  rarely,  the 
requisites  which  should  recommend  it  for  a  decree  of  specific 
performance.  Where  the  contract  is  simply  to  make  repairs 
which  could  be  done  by  any  competent  mechanic,  there  is  no  sub- 
stantial reason  why  the  court  should  entertain  such  an  application ; 
for  an  award  of  damages  which  could  be  secured  at  law  is  cer- 
tainly adequate  to  remedy  the  breach.  But  where  the  contract 
sought  to  be  specifically  enforced  relates  to  building  upon 
leased  land,  where  the  security  to  the  landlord  has  been 
destroyed  by  fire,"  or  where  the  defendant  has  sought  to 
avoid  a  lease  by  building  upon  his  own  land,"  or  other- 
wise injured  a  material  interest  of  the  plaintiff,  so  that  proper 
compensation  cannot  be  given  in  damages,  the  court  may  well 

°  In  this  case  (Mosely  v.  Virgin,  3  S.)  121,  Fed.  Cas.  No.  4629.  See 
Ves.  184),  the  contract  was  to  expend  also,  Windham  Cotton  Mfg.  Co.  v. 
£1,000  in  building.  The  court  held  Hartford  &c.  R.  Co.,  23  Conn.  Z7i; 
this  indefinite,  adding:  "I  suppose  a  Strang  v.  Richmond  &c.  R.  Co.,  101 
house  was  meant,  but  it  is  not  said  Fed.  511,  41  C.  C.  A.  474;  Henry 
whether  a  manufactory  would  have  County  v.  Winnebago  Swamp  Drain- 
answered  or  not.  *  *  *  But  I  con-  age  Co.,  52  III.  454;  Harley  v.  San- 
cur  in  the  cases  which  lay  down  that,  itary  Dist.  of  Chicago,  54  111.  App. 
if  the  thing  contracted  to  be  done  iZT ;  1  Fonblanque's  Eq.  (5th  ed.) 
can  be  made  reasonably  clear,  the  353n,  3SSn ;  Pembroke  v.  Thorpe,  3 
court  is  bound  to  enforce  it."  See,  Swanst.  437n;  Society  for  Establish- 
for  example,  Hepburn  v.  Leather,  50  ing  useful  Manufactures  v.  Butler, 
L.  T.  660.  12  N.  J.  Eq.  498. 

"Brace  v.  Wehnert,  25  Beav.  348;  "London  v.   Nash,  3   Atk.   512. 

Soames    v.    Edge,    1    Johns.     (Eng.)  "Allen  v.  Harding,  2  Eq.  Cas.  Ab 

673.  17,  par.  6. 

"^Fallonv.  Railroad  Co.,  1  Dill    (U. 
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decree  specific  performance."  It  is  well  settled  that  a  court  of 
chancery  has  jurisdiction  to  compel  the  specific  performance  of  a 
contract,  made  for  a  valuable  consideration,  to  build  or  improve 
land  belonging  to  the  defendant  for  the  benefit  of  the  plaintiff 
who  is  the  owner  of  adjoining  property,  and  whose  interest  in 
having  such  erection  or  improvement  made  is  of  such  a  nature 
that  a  violation  of  the  covenant  cannot  be  adequately  remedied 
by  an  award  of  damages."  Upon  the  same  principle,  the  court  has 
decreed  specific  performance  of  a  contract  to  construct  a  certain 
roadway  across  lands;"  to  keep  the  banks  of  a  river  in  repair;" 
to  construct  and  maintain  a  depot  upon  certain  land  f^  to  build  a 
side  track ;^°  to  build  a  roadway  and  wharf^"  upon  adjoining  land; 
and  to  construct  an  archway.^^  So,  where  the  plaintiff  has  parted 
with  his  lands  subject  to  certain  conditions,  having  no  authority 
himself  to  comply  with  these  conditions,  the  equity  courts  will 
generally  exercise  jurisdiction,  and  compel  specific  performance.^" 
Thus,  where  one  agreed  to  sell  a  certain  lot,  provided  the  pur- 
chaser would  build  a  convenient  road  over  it  for  the  use  of  the 
seller,  and  would  also  lay  out  £3,000  in  buildings  and  improve- 
ments, the  court  declared  that  the  condition  pertaining  to  the 
building  of  the  road  could  be  specifically  enforced.^'  So,  also, 
with  agreements  to  alter  a  house  to  correspond  with  adjoining 
houses.-*  And  so,  a  contract  for  the  benefit  of  land,  the  non- 
performance of  which  would  depreciate  the  value  of  the  land, 
may  be  specifically  enforced.^^ 

Equity  has  decreed  specific  performance  of  a  contract  to  con- 

"  Storer  v.  Great  Western  R.  Co.,  2  L.    R.   13   Eq.   44,  41    L.   J.   Ch.    17 ; 

Younge  &  C.   Ch.  48;   Stuyvesant  v.  Woodruff  v.  Brecon  &c.  R.  Co.,  54  L. 

New  York,  11  Paige   (N.  Y.)  414.  J.  Ch.  29,  51  L.  T.  536. 

"'Stuyvesant     v.     New     York,     11  "" Wilson  v.  Furness  R.  Co.,  L.  R. 

Paige   (N.  Y.)   414.  9  Eq.  28,  39  L.  J.  Ch.  19 ;  Firth  v.  Mid- 

"  Sanderson    v.    Cockersmouth   &c.  land  R.  Co.,  L.  R.  20  Eq.  100. 

R.    Co.,    11    Beav.    497;    Lytton    v.  ''Storer  v.  Great  Western  R.  Co., 

Great  Northern  R.  Co.,  2  K.  &  J.  394.  2  Younge  &  C.  Ch.  48. 

"  Kilmorey  v.   Thackeray,  cited  in  ^  South  Wales  R.  Co.  v.  Wythes,  1 

2  Bro.  Ch.  65.  K.  &  J.  200. 

"  Hood  V.  North  Eastern  R.  Co.,  L.  ="  Wells  v.  Maxwell,  32  Beav.  408, 

R.  5  Ch.  App.  525;  see  Todd  v.  Mid-  419,  9  Jur.   (N.  S.)   1021. 

land  &c.  R.  Co.,  9  L,  R.   (Irish)  85.  ''Franklin  v.  Tuton,  5   Madd.   Ch. 

Contra,  see  Blanchard  v.  Detroit,  L.  469;  Lord  Manners  v.  Johnson,  L.  R. 

&  L.  M.  R.  Co.,  31  Mich.  43,  18  Am.  1  Ch.  Div.  673,  45  L.  J.  Ch.  404, 

Rep.  142.  =*  Grubb  v.  Starkey,  90  Va.  831,  20 

"^ Greene  v.  West  Cheshire  R.  Co-  S.  E.  784. 
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Struct  a  stairway  which  defendant  agreed  to  build  for  accommo- 
dation of  both  parties,  in  consideration  of  the  conveyance  of  a 
plat  of  land  by  plaintiff  to  defendant,  which  lies  between  their 
buildings;^"  also  of  articles  of  partnership  where  such  action  was 
necessary  to  invest  plaintiff  with  the  legal  rights  for  which  he 
contracted  ;^'  also  of  an  agreement  by  a  railroad  company  to  erect 
and  maintain  a  freight  and  passenger  depot  on  land,  as  a  part  of 
the  consideration  for  the  land  conveyed  to  it;^*  and  also  of  a  con- 
tract for  the  construction  of  buildings  by  a  railroad  company  in 
consideration  of  the  construction  of  a  viaduct.^"  It  has  likewise 
been  held  that  specific  performance  of  a  contract  may  be  ordered 
where  the  building  has  been  partly  completed  and,  if  the  court 
does  not  thus  interfere,  will  remain  unfinished  f  but  such  cases 
must  necessarily  be  rare,  as  full  compensation  can  be  had  in  dam- 
ages. 

§  3758.    Building  contracts  not  usually  enforced. — It  may 

be  stated  as  a  general  rule,  subject  to  the  above  noteworthy 
exceptions,  that  courts  of  equity  will  rarely  order  specific  per- 
formance of  building  contracts. ^^  It  has  also  been  held  that  a 
railroad  company  would  not  be  compelled  to  construct  a  farm- 
crossing  as  required  by  statute,  where  the  cost  would  be  greatly 
in  excess  of  the  benefit  to  the  land  to  be  affected.^"  So,  the  court 
will  not  decree  specific  performance  of  a  contract  to  take  down 
and  remove  a  building,  because  an  action  for  damages  at  law  is 
an  adequate  remedy,  and  also  because  of  the  inability  of  the 
court  to  see  that  the  work  is  properly  performed.''^  Nor  will  a 
contract  to  construct  an  underground  farm-crossing  by  a  railroad 
company  in  accordance  with  a  condition  in  a  right  of  way  deed  be 
specifically  enforced.^*     Nor  will   specific  performance   be   re- 

^  Gregory  v.    Ingwersen,   32  N.   J.  Mastin  v.  Halley,  61  Mo.  196 ;  note  in 

Eq.   (5  Stew.)   199.  Ann.     Cas.     1913a,     923.       But     see 

'"Whitworth    v.    Harris,    40    Miss.  Birchett  v.  Bowling,  5  Munf.   (Va.) 

483.  442. 

"'Murray  v.  Northwestern  R.   Co.,  ""Clarke  v.  Rochester,  L.  &  N.  F. 

64  S.  Car.  S20,  42  S.  E.  617.    See  also,  R.  Co.,  18  Barb.   (N.  Y.)   350. 

Lawrence  v.   Saratoga  Lake  R.   Co.,  "Armour  v.  Connolly  (N.  J.  Ch.), 

36  Hun   (N.  Y.)  467.  49  Atl.  1117. 

""Columbus  V.   Cleveland,   C.   C.  &  "Gloe  v.   Chicago,   R.   I.   &   P.   R. 

St.  L.  R.  Co.,  25  Ohio  Cir.  Ct.  663.  Co.,  65  Nebr.  680,  91  N.  W.  547.    See 

^  Price   V.    Penzance,   4   Hare   506.  also,  Owens  v.  Carthage  &  W.  R.  Co., 

■"Kay  V.  Johnson,  2  H.  &  M.  118;  110  Mo.  App.  320,  85  S.  W.  987;  Blair 
Cooper   V.  Jarman,   L.   R.   3   Eq.  98. 
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quired  o£  a  contract  to  construct  a  levy,  since  the  work  does  not 
require  personal  skill/"  Nor  will  a  contract  to  erect  a  city  hall 
on  the  lot  conveyed  to  the  city  in  consideration  of  the  construction 
of  the  hall  thereon  be  specifically  enforced/"  But  this  rule  does 
not  apply  if  the  plaintiff  or  any  one  for  him  cannot  enter  upon 
defendant's  land  to  perform  the  work,  and  there  is  not  an  ade- 
quate remedy  in  an  action  for  damages/' 

The  reason  for  refusing  a  decree  of  specific  performance 
of  building  contracts  in  most  cases  is  that  adequate  relief  ' 
in  such  cases  can  generally  be  given  by  an  award  of  dam- 
ages at  law,  and  an  agreement  to  build  a  house  can  be 
performed  as  well  by  one  builder  as  by  another.  Equity 
usually  interferes  only  where  performance  in  specie  is  nec- 
essary and  justice  cannot  be  had  in  any  other  way.^*  Specific 
performance  of  a  contract  will,  of  course,  not  be  ordered  where 
performance  has  become  impossible,  for  it  would  be  folly  for  a 
court  to  decree  that  which  it  could  not  enforce.^"  As  in  law,  so 
in  equity,  the  chancery  courts  will  not  enforce  specific  perform- 
ance of  a  contract  where  the  action  is  brought  simply  upon  the 
ground  of  the  architect's  refusal  to  give  a  certificate,  at  least 
unless  there  is  gross  fraud,*"  or  misrepresentation  or  collusion.** 
And  such  fraud  or  collusion  must  be  distinctly  alleged.*^  The  court 
considers  whether  an  enforcement  of  a  contract  is  practicable  and 
can  be  judicially  carried  out,*'  realizing  that  to  exact  specific 
performance  of  many  building  contracts  would  be  undertak- 
ing to  enforce  exact  fulfilment  of  agreements  hampered  by  almost 
insurmountable  difificulties  in  the  complicated  operations  of  build- 
ers, architects,  contractors,  subcontractors,  and  others.**    Where 

V.  St.  Louis,  K  &  N.  W.  R.  Co.,  92  "  Scott  v.  Liverpool,  3  DeG.  &  J. 

Mo.  App.  538.  334,  28  L.  J.  Ch.  230 ;  Bliss  v.  Smith, 

^  Leonard   v.    Board   of    Directors  34  Beav.  508. 

of  Plum  Bayou  Levee  Dist.,  79  Ark.  "^  Mcintosh    v.    Great    Western    R. 

42,  94  S.  W.  922.  Co.,  24  L.  J.  Ch.  469. 

='  Kendall  v.   Frey,  74  Wis.  26,  42  *"  Stevenson  v.  Watson,  48  L.  J.  C. 

N.  W.  466,  17  Am.  St.  118.  P.  D.  318,  L.  R.  4  C.  P.  D.  148;  Scott 

"Columbus  v.   Cleveland,   C.   C.  &  v.  Liverpool,  3  DeG.  &  J.  334,  28  L. 

St.  L.  R.  Co.,  25  Ohio  Cir.  Ct.  663.  J.  Ch.  230. 

=•  Paxton  v.  Newton,  2  Sm.  &  Giff.  "2    Story    Eq.    Jur.,     (11th    ed.), 

437;  Reeves  v.  Cooper,  1  Beasl.  Ch.  §§  731-735;  Craven  v.  Tickell,  1  Ves. 

(N.  J.)   223.  Jr.  60;  Pollard  v.  Clayton,  1  Kay  & 

=°  Clarke    v.    Price,    2    Wilson    Ch.  J.  462. 

157;  Gervais  v.  Edwards,  2  Drury  &  "Clark  v.  Glasgow  Assurance  Co., 

W.  80.  1  M'Queen  668. 
62 — Contracts,  Vol.  4 
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a  deed  to  a  railroad  company  provided  that  it  should  erect  a 
convenient  bridge  over  the  premises,  to  be  selected  by  the  grantor, 
but  did  not  fix  the  time  of  performance,  the  failure  of  the  latter 
to  designate  the  site  within  a  reasonable  time,  and  neglect  to  call 
on  the  company  for  twenty  years,  was  taken  as  such  laches  as  to 
preclude  the  grantor  from  a  decree  for  specific  performance.*' 

,"In  a  Michigan  case  the  court  refused  a  decree  of  specific  perform- 
ance of  an  agreement  by  a  railroad  to  erect  and  maintain  a  station 
on  certain  ground  granted  by  the  plaintiff,  and  to  run  trains  from 
the  station  every  day.*"  So,  again,  where  the  defendants  con- 
tracted to  give  a  conditional  bond,  but  the  original  agreement  was 
of  such  a  character  that  courts  of  equity  would  not  compel  speci- 
fic performance,  the  court  refused  to  enforce  the  condition  in 
specie.*'  So,  where  it  was  covenanted  that  the  owner  should 
transfer  certain  lands  to  the  contractors,  reserving  a  fixed  rent,  and 
the  contract  stipulated  that  f  i,ooo  should  be  expended  in  building, 
or  certain  penalties  forfeited,  the  court  dismissed  the  petition 
praying  specific  enforcement,  on  the  ground  of  uncertainty.**  A 
contract  by  a  railroad  company  to  locate  its  terminus,  machine- 

-  shops,  and  principal  offices  permanently  in  a  particular  city  will 
not  be  enforced  if  it  is  to  be  construed  as  calling  for  perpetual 
maintenance,  without  regard  to  the  best  interests  of  the  railroad 
and  the  public.**  It  almost  seems  unnecessary  to  add  that  courts 
of  equity  will  decree  specific  performance  in  no  case  where  satis- 

"  Williams  v.  Hart,  116  Mass.  513;  have  contracted  to  allow  him  to  build. 

Johnson  v.  Board  of  Commissioners  Lord  v.  Thomas,  64  N.  Y.  107. 
of   Somerville,   6   Stewart    (33  N.  J.        '» Texas.  P.  R.  Co.  v.  Marshall,  136 

Eq.)   152,  affd.  33  N.  J.  Eq.  621.  U.    S.  393,  34  L.   ed.  385.    Compare 

"  Blanchard  v.  Detroit,  L.  &  L.  M.  also,  Conger  v.  New  York  &c.  R.  Co., 

R.  Co.,  31  Mich.  43,  18  Am.  Rep.  142.  45   Hun    (N.   Y.)    296,   10  N.   Y.   St. 

"South  Wales  R.   Co.  v.   Wythes,  292,    affd.    120    N.    Y.   29,   23    N.    E. 

1    Kay   &   J.    186.  983.    But  in  Minneapolis  &  St.  L.  R. 

"  Mosely  v.  Virgin,  3  Ves.  134.    In  Co.  v.  Cox,  76  Iowa  306,  41  N.  W. 

Kendall  v.   Frey,   74  Wis.  26,  42  N.  24,  14  Am.  St.  216,  where  the  defend- 

W.  466,  17  Am.  St.  118,  the  court  re-  ants  agreed  to  convey  land,  and  the 

fused  to  enforce  a  contract  to  erect  plaintiffs  to  erect  and  maintain  a  de- 

.  the  City  Hall  on  the  plaintiff's  land,  pot,    the   objection   of   want   of   mu- 

A   contractor   cannot   compel   a   mu-  tuality,  in   a  suit  to  compel  convey- 

nicipal   corporation   to   proceed   with  ance,  was  overruled,  and  the  power 

the  erection  of  a  building  which  they  to  compel  the  erection  of  the  depot 

was  asserted. 
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factory  relief  can  be  had  by  compensation  in  damages;"  as, 
where  a  railroad  company  failed  to  perform  its  contract  to  build 
a  station  in  a  certain  place,  it  was  held  that  any  injury  inflicted 
thereby  upon  the  plaintiff  could  be  compensated  for  in  damages."^ 
The  distinction  between  a  contract  to  build  a  house  and  to  re- 
pair one  may  not  always  be  worth  drawing ;  although  it  has  been 
argued  that  whereas  one  contractor  can  repair  a  house  as  well 
as  another,  a  person  has  a  right  to  insist  that  the  very  man, 
and  no  other,  shall  build  his  house.'*^  In  point  of  fact,  the  diffi- 
culties attaching  to  a  contract  to  build,  or  one  to  repair,  vary  with 
the  circumstances  of  the  case.  For  instance,  it  requires  more 
skill  to  make  $20,000  worth  of  artistic  repairs,  according  to  cer- 
tain specifications,  etc.,  than  it  does  to  build  a  $400  house.  The 
distinction,  therefore,  is  unreal,  and  has  nothing  to  support  it. 
It  is  almost  uniformly  held,  however,  that  contracts  for  repairs 
cannot,  or  rather  should  not,  be  specifically  enforced.^^ 

""2    Story    Eq.    Juris.,    (11th   ed.),  Jr.  235  (covenant  to  rebuild),  3  Bro. 

§  718;  The  Justices  v.  Croft,  18  Ga.  C.   C.   166;   Pembroke  v.  Thorpe,  3 

473.  Swanst.  437. 

"^  Wilson  V.  Northampton  &  R.  Co.,  "^  Raynoe  v.    Stone,   2   Eden.    128; 

L.  R.  9  Ch.  App.  279,  43  L.  J.  Ch.  503.  Hill   v.    Barclay,    18   Ves.   56;    Lord 

°'  3  Parsons  Cont.  350 ;  1  Fonbl.  Eq.  Abinger  v.  Ashton,  L.  R.  17  Eq.  376 ; 

(Sth  ed.)   3S3n;  Flint  v.  Brandon,  8  Beck  v.  AUison,  56  N.  Y.  367. 
Ves.  159;  Lucas  v.  Comerford,  1  Ves. 


CHAPTER  CVII. 

LIQUIDATED    DAMAGES,     PENALTIES     AND     FORFEITURES. 

§  3765.  Penalties  generally.  §  3770.  Instances   of   liquidated    dara- 

3766.  Liquidated     damages     gener-  ages. 

ally.  3771.  Instances    and    effect    of    for- 

3767.  Distinction.  feitures. 

3768.  Forfeitures  generally.  3772.  Enforcement     on     breach     of 

3769.  Instances   and   effect   of  pen-                      contract. 

alties.  Vm.  Notice. 

3774.  Measure  of  damages. 

§  3765.  Penalties  generally. — A  penalty  in  this  connection 
may  be  defined  as  the  covenant  or  condition  in  a  written  con- 
tract by  which  one  of  the  parties  agrees  to  pay  a  certain  sum  of 
money,  or  incur  other  obligations,  if  he  shall  fail  to  execute  the 
stipulations  of  the  agreement.  Courts  of  equity  long  ago  took 
cognizance  of  the  injustice  imposed  by  a  strict  enforcement  of 
such  a  provision,  and  laid  down  the  rule  that,  notwithstanding 
such  stipulations,  the  amount  recoverable  as  a  penalty  should 
be  limited  to  the  loss  actually  sustained.^  The  courts  of  law  soon 
followed  those  of  equity  in  this  matter ;"  so  that  now,  in  constru- 
ing contracts,  the  courts  will  not  be  governed  and  concluded  by 
the  amount  stated,  if  it  appears  to  be  strictly  in  the  nature  of  a 
penalty. 

§  3766.  Liquidated  damages  generally. — Although  the 
law  does  not  enforce  such  agreements  when  they  amount  to  the 

'  Kemble   v.    Farren,   6    Bing.    141.  course    of   business    at   the   time    of 

Where   a  building   contract   provides  the  contract,  and   the   fact  that   ma- 

for    a    penalty    for    each    day's    de-  terials  were  delayed  in  manufacture 

lay    beyond    the    time    fixed    by    the  or  in  transit,  does  not  show  a  cause 

contract  for  completion  of  the  build-  beyond      the      contractor's      control, 

ing,  or  provides  for  a  suspension  of  Simpson    Bros.   Corp.   v.    White,   187 

the  penalty  if  the  work  should  be  de-  Fed.  418. 

layed   "by  causes  beyond  the  control  "  Nowlin    v.    Pyne,    40    Iowa    166; 

of    the    contractor,"    such    provision  Noves   v.   Phillips,  60   N.   Y.  408,   16 

must  be   construed   in   regard   to  the  Abb.  Pr.   (N.  S.)    (N.  Y.)  400. 
circumstances    and    to    the    ordinary 

980 
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imposition  of  penalties  or  forfeitures,  yet  where  the  amount 
stated  to  be  paid  for  a  breach  of  the  contract  is  evidently  what 
the  parties  assess  as  the  damage  caused  thereby,  the  stipulation 
will  be  upheld  as  liquidated  damages.'  Thus,  where  a  delay  was 
caused  by  the  inability  of  the  contractor  to  obtain  steel  in  time, 
because  of  the  congested  condition  of  work  in  steel  mills,  the  con- 
tractor is  not  relieved  from  liability  for  the  stipulated  damages, 
where  such  condition  was  known  when  the  contract  was  exe- 
cuted.* But  where  the  object  is  to  secure  its  performance  by  the 
imposition  of  an  amount  in  excess  of  the  loss  likely  to  be  sus- 
tained, it  will  be  considered  a  penalty  and  will  not  usually  be  en- 
forced.°  The  owner  cannot  hold  the  contractor  liable  for  stipu- 
lated damages  caused  by  delays  due  to  the  owner's  fault  nor  to 
the  fault  of  persons  for  whose  conduct  the  owner  is  responsible ;" 
nor  for  delay  caused  by  error  in  the  plans.'  Under  a  building 
contract  providing  that  the  owner  may  make  changes  as  the  work 
progresses,  however,  a  provision  therein  for  liquidated  damages 
for  delay  caused  by  the  contractor  is  not  avoided  by  changes  made 
in  the  building  by  the  owner.^  And  the  owner  cannot  be  charged 
with  delay  while  waiting  for  brick,  because  of  the  architect's  re- 
fusal to  allow  the  contractor  to  obtain  brick  elsewhere  than  at  the 
place  where  they  first  contracted  for  it,  where  to  have  permitted 
the  use  of  other  brick  in  completing  the  building  would  have  re- 

'2    Story    Eq.    Jur.     (11th     ed.),  building    on    May    17,    but    the    new 
§  1318;  Rielly  v.  Jones,  1  Bing.  302;  building  was  not  completed  until  No- 
Watt's  Exr.  V.  Sheppard,  2  Ala.  425 ;  vember    15,    the    contractor    is    liable 
Tingley  v.  Cutler,  7  Conn.  291 ;  Gam-  for  liquidated  damages  from  Septem- 
mon  V.  Howe,  14  Maine  250;  Cham-  ber  17  to  the  time  of  completion  of 
berlain    v.     Bagley,    11    N.    H.    234;  the  building.   Van  Buskirk  v.  Passaic 
Bridges  V.  Hyatt,  2  Abb.  Pr.  (N.  Y.)  Tp.,  78  N.  J.  L.  650,  75  Atl.  909. 
449,  afifd.  16  N.  Y.  546.  The  distinc-  *Link     Belt     Engineering     Co.     v. 
tJon  between  penalties  and  liquidated  United  States,  142  Fed.  243. 
damages  and  the  general  rules  upon  ^Kemble   v.    Farren,   6   Bing.    141 
the  subject  have  elsewhere  been  con-  Grocers'  Co.  v.  Donne,  3  Scott  356 
sidered.    Under    a    building    contract  Merrill   v.     Merrill,    15    Mass.     488. 
requiring    the    building    to    be    com-  Bagley  v.   Peddie,  5   Sandf.    (N.  Y.) 
pleted    September    15,    and    requiring  192. 

the  owner  to  remove  the  old  build-  "Wallis  v.  Wenham,  204  Mass.  83, 

ing  on  the  premises  before  May  15,  90  N.  E.  396. 

and    that    the    contractor    should    be  '  Beattie    Mfg.    Co.    v.    Heinz,    120 

liable  for  liquidated  damages  of  $25  Mo.  App.  465,  97  S.  W.  188. 

for  each  day's  delay  after  September  '  Williams  v.  Rosenbaum,  57  Wash. 

15,  where  the  owner  removed  the  old  94,   1%  Pac.  493. 
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suited  in  its  discoloring  and  materially  injuring  the  walls  and  ap- 
pearance of  the  building." 

The  provision  of  a  building  contract  requiring  payment  by 
the  contractor  of  liquidated  damages  for  each  day's  delay  in 
completion  of  the  work  beyond  a  certain  time  was  not 
waived  by  the  owner's  failure  to  answer  the  contractor's  let- 
ter explaining  the  cause  of  delay,  where  the  contractor  did  not 
ask  an  extension  of  time  or  modification  of  the  contract.^"  Nor 
does  payment  by  the  owner  after  the  time  fixed  for  completion 
of  the  work,  nor  orders  given  to  subcontractors,  constitute  a 
waiver  of  the  provision  for  damages. ^^  But  where  a  contractor's 
delay  was  caused  by  failure  of  the  architect  to  furnish  detailed 
drawings,  the  contractor  is  not  liable  for  liquidated  damages  be- 
cause of  such  delay. ^^  So,  a  provision  in  a  contract  for  alterations 
in  a  ship,  calling  for  liquidated  damages  for  failure  of  the  con- 
tractor to  complete  the  work  within  a  certain  time,  was  not  modi- 
fied nor  waived  by  a  further  agreement  for  extra  work  and 
changes  in  the  specifications,  which  do  not  necessarily  require 
additional  time,  and  no  extension  was  asked  for.^^  And  it  is  held 
that  a  building  contract  requiring  the  contractor  to  erect  a  build- 
ing to  the  satisfaction  of  the  architect,  within  a  certain  time,  and 
providing  for  liquidated  damages  for  each  day  the  work  remains 
unfinished  after  the  time  stated,  gives  the  architect  no  power  to 
waive  such  provision.^* 

§  3767.  Distinction. — The  distinction  between  liquidated 
damages  and  penalties  attached  to  the  contract  for  the 
breach  of  it  is  not  easily  drawn.  The  use  of  the  words 
"penalty"  or  "liquidated  damages  '  in  an  agreement  will  not  nec- 
essarily determine  the  question,  for  the  law  considers  the  inten- 
tion of  the  parties  as  manifested   not  only  in  the  instrument  it- 

» Neblett  v.  McGraw,  41  Tex.  Civ.        ^  Snead  &  Co.  Iron  Works  v.  Mer- 

App.  239,  91  S.  W.  309.  chants'  Loan  &c.  Co.,  225  111.  442,  8 

"Stephens   v.   Essex   County   Park  N.  E.  237,  revg.  124  111.  App.  558. 
Commission,   143   Fed.   844,   75   C.   C.        "'  Morse  Dry  Dock  &  Repair  Co.  v. 

A.  60.  Seaboard   Transp.    Co.,   161   Fed.   99, 

"  Stephens   v.   Essex   County   Park  88  C.  C.  A.  263. 
Commission,   143   Fed.  844,  75  C.   C.        "Charleston  Lumber  Co.  v.  Fried- 

A.  60.  man,  64  W.  Va.  151,  61  S.  E.  815. 
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self,  but  also  by  extraneous  circumstances.^^  The  leading  case 
upon  the  subject"  contained  a  clause  that,  if  either  of  the  parties 
neglected  or  refused  to  fulfil  the  engagement,  or  any  part  thereof, 
or  any  stipulation  therein  contained,  such  party  should  pay  to  the 
other  the  sum  of  £i,ooo,  to  which  sum  it  was  thereby  agreed  that 
the  damages  sustained  by  such  refusal  or  neglect  should  amount 
to,  and  which  sum  was  thereby  declared  to  be,  liquidated  and  as- 
certained damages  and  not  a  penalty,  or  in  the  nature  thereof.  Yet, 
notwithstanding  this  direct  expression,  the  court  held  that  the 
sum  was  a  penalty  and  could  not  be  recovered."  The  following 
rules  are  generally  conceded : — Where  the  sum  fixed  as  liquidated 
damages  is  manifestly  above  the  injury  sustained,  it  will  be  held 
to  be  a  penalty,  and  only  actual  damage  can  be  recovered.^^ 
Where  the  contract  is  for  a  matter  of  uncertain  value,  and  a  sum 
is  fixed  to  be  paid  on  the  breach  of  it,  the  sum,  if  not  clearly  un- 
reasonable, is  recoverable  as  liquidated  damages. ^°  Where  the 
payment  of  the  money  appears  to  have  been  intended  only  to  se- 
cure the  performance  of  the  contract,  it  will  be  construed  as  a 
penalty.^"  Where  the  contract  contains  a  number  of  conditions, 
and  the  penalty  is  applied  to  only  one  of  them,  it  is  not  recover- 
able as  liquidated  damages." 

§  3768.  Forfeitures  generally. — Where  there  is  a  stipula- 
tion in  the  contract,  that  for  certain  breaches  the  party  shall  lose 
his  rights  under  the  contract  or  forfeit  a  fixed  sum,  this  condition 
is  called  a  forfeiture.     As  will  readily  be  seen,  a  forfeiture  is 

"2     Story    Eq.    Jur.     (11th     ed.),  Mo.  467;   Beale  v.   Hayes,   5    Sandf. 

§  1318;  Wallis  v.  Smith,  L.  R.  21  Ch.  (N.  Y.)   640;  Niver  v.  Rossman,  18 

D.  243;  Astley  v.  Weldon,  2  Bos.  &  Barb.  (N.  Y.)  SO;  Dakin  v.  Will- 
P.  346,  350;  Lowe  v.  Peers,  4  Burr,  iams,  17  Wend.  (N.  Y.)  447,  affd. 
2225;  Perkins  v.  Lyman,  11  Mass.  22  Wend.  (N.  Y.)  201.  But  see 
76,  6  Am.  Dec.  158 ;  Graham  v.  Bick-  Brewster  v.  Edgerly,  13  N.  H.  275 ; 
han,  4  Dall.  (Pa.)  149,  2  Yeats  (Pa.)  Curry  v.  Larer,  7  Pa.  St.  470. 

32,    1    L.   ed.    778,    1    Am.    Dec.   328.  "Lea  v.  Whitaker,  L.  R.  8  C.   P. 

Whether    a    provision    is    to    be    re-  70;  Magee  v.  Lavell,  L.   R.  9  C.   P. 

garded  as  a  penalty  or  as  liquidated  107 ;  Scoiield  v.  Tompkins,  95  III.  190, 

damages    depends   upon   the   circum-  35  Am.  Rep.  160. 

stances  of  the  contract  and  not  upon  "Kemble  v.  Farren,  6  Bing,  141. 

the  words  used.  Ward  v.  Hudson  &c.  °°  Sloman    v.    Walter,    1    Bro.    Ch. 

Building  Co.,   125   N.  Y.  230,  26  N.  418;  Merrill  v.  Merrill,  15  Mass.  488. 

E.  256.  '^Bagley  v.  Peddle,  5  Sandf.  (N. 
"■  Kemble  v.  Farren,  6  Bing.  141.  Y.)  192,  "revd.  16  N.  Y.  469,  69  Am. 
"Heard     v.      Bowers,     23      Pick.  Dec.  713;  Kemble  v.  Farren,  6  Bing. 

(Mass.)  455;  Moore  v.  Platte  Co.,  8    141. 
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very  similar  in  its  nature  to  a  penalty.  The  distinction  cannot  be 
clearly  drawn  in  all  cases,  and  generally  the  same  rules  apply  to 
both.^^  Under  a  contract  making  the  decision  of  the  architect 
conclusive,  a  provision  of  the  contract  providing  that  the  con- 
tractor shall  forfeit  a  certain  sum  for  each  day's  delay  in  the 
completion  of  the  building,  is  enforcible,  notwithstanding  the  de- 
lay resulted  from  an  honest  mistake  of  the  architect. ^^  A  for- 
feiture implies  a  penalty,  and  not  liquidated  damages,^*  but  the 
use  of  the  word,  like  the  use  of  the  word  "penalty,"  is  not  con- 
clusive, and  a  provision  that  one  shall  forfeit  or  forfeit  and  pay 
to  another  a  certain  sum  has  often  been  held  to  amount  to  a  pro- 
vision for  liquidated  damages.^'' 

§  3769.  Instances  and  effect  of  penalties. — Where  a  build- 
ing contract  specified  that  twenty  dollars  should  be  paid  for  each 
day's  delay  in  completing  a  house,  the  court  held  the  stipulation 
to  be  a  penalty,  and  said  that  only  nominal  damages  could  be 
recovered  in  the  absence  of  proof  that  the  owner  was  injured  by 
the  delay.^''    So,  where  the  agreement  was  to  complete  the  build- 

^  Salters  v.  Ralph,  IS  Abb.  Pr.  (N.  gineer  in  charge  may  annul  the  con- 

Y.)  273;  Hunter  v.  Hunter,  17  Barb,  tract,  in  which   case   all   percentages 

(N.  Y.)   25.  due   or   to   become    due   to   the   con- 

^  Boston     Store    v.     Schleuter,    88  tractor   shall   be   forfeited,   was   held 

Ark.  213,  114  S.  W.  242.  not    inconsistent    with    another    pro- 

^*  Hunter  v.   Hunter,   17  Barb.    (N.  vision  that  if  the  contractor  failed  to 

Y.)  25;  Salters  v.  Ralph,  15  Abb.  Pr.  complete    the     work    in     accordance 

(N.  Y.)   273.  with  the  contract,   all  sums  due  and 

^'^  Under  a  contract  for  the  con-  percentages  retained  shall  be  for- 
struction  of  stores  and  basements,  re-  feited,  and  the  United  States  may  re- 
quiring the  stores  to  be  completed  cover  any  damages  sustained  in  ex- 
and  ready  for  occupancy  by  tenants  cess  of  the  amount  forfeited ;  but 
on  March  1st,  and  that  the  whole  both  may  be  enforced,  the  contractor 
work  should  be  completed  on  April  being  given  credit  for  all  sums  thus 
1st  of  same  year,  and  providing  for  forfeited  when  the  full  measure  of 
a  forfeiture  of  $10  a  day  for  each  compensatory  damages  has  been  as- 
day's  delay  in  the  final  completion  of  certained.  United  States  v.  Perkins, 
the   building,   where    in    May   of   the  143  Fed.  688. 

same  year  a  controversy  arose  which  "Wilcus  v.  Kling,  87  111.  107.  But 

was    continued   until    October,    when  see    Hahn    v.     Horstman,    12    Bush 

the  owner  ejected  the  contractor  be-  (Ky.),  249.  If  the  main  object  of  the 

fore    the   buildings    were    completed,  payment  of  the  money,  upon  breach 

the  owner  is   entitled  to  the   forfeit  of  a  condition,  is  to  secure  perform- 

of  $10  a  day  up  to  the  time  of  the  ance,  it  will  be  construed  as  a  penalty, 

contractor's      ejection.      Phaneuf      v.  See    Sloman    v.    Walter,    1    Bro.    Ch. 

Corey,   190  Mass.  237,  76  N.  E.  718.  418;  Merrill  v.  Merrill,  15  Mass.  488; 

A   provision   in   a   contract    for   con-  Graham    v.    Bickhan,    4   Dall.    (Pa.) 

struction  work  for  the  United  States,  149,  2  Yeates   (Pa.)  32,  1  L.  ed.  778, 

that  on  failure  of  the  contractor  to  1  Am.  Dec.  328. 
duly   prosecute    the   work,    the   en- 
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ing  by  a  certain  day,  in  default  of  which  to  pay  £io  per  week 
for  every  week  delayed,  and  there  was  among  other  stipulations 
a  condition  that,  if  all  things  agreed  upon  were  not  faithfully 
executed,  the  builders  should  pay  f  i,ooo  as  liquidated  damages, 
it  was  held  that  the  latter  was  a  penalty,  and  the  owner  could 
recover  only  the  actual  damage  sustained." 

§  3770.  Instances  of  liquidated  damages. — Where  the  con- 
tract stipulates  that  the  building  shall  be  completed  by  a  certain 
day,  and  that  in  case  of  failure  the  contractor  shall  pay  a  fixed 
sum  for  each  day  or  week  the  completion  is  delayed,  and  the  ac- 
tual damage  to  the  owner  is  uncertain,  the  amount  or  amounts 
stipulated  to  be  paid  will  usually  be  considered  as  liquidated  dam- 
ages.^^  So,  where  a  clause  in  an  agreement  to  repair  certain  build- 
ings for  $1,500,  complete  for  occupancy  by  December  i,  provided 
that,  for  each  and  every  day's  delay  in  the  completion  after  that 
date,  the  contractor  should  forfeit  $5,  this  condition  was  construed 
as  fixing  the  amount  of  liquidated  damages  and  not  as  a  penalty.^® 
Again,  where  a  building  contract  contained  a  stipulation  that  the 
building  should  be  finished  within  two  months,  and  also  provided 
that  if  completed  before  that  time  the  contractor  should  be  paid 
for  the  time  anticipated  at  a  specified  rate,  and  that,  if  the  build- 
ing should  not  be  finished  by  the  time,  the  contractor  should 
allow  for  the  time  extended  at  the  same  rate,  it  was  held  that  the 
latter  clause  controlled  the  former,  and  by  necessary  implication 
allowed  a  reasonable  time  beyond  the  two  months  for  the  finishing 
of  the  building  upon  paying  or  allowing  the  fixed  rate  as  liqui- 

"In  re  Newman,  L.  R.  4  Ch.  Div.  See  also,  Horton  v.  Carlisle,  2  Dis- 

724,  46  L.  J.   Bankr.  57.  In  the  fol-  ney    (Ohio)    184,   13   Ohio   Dec.    113. 

lowing  cases  the  stipulations  were  held  '^  Wallis    v.    Smith,    L.    R.   21    Ch. 

upon   the   circumstances    to   be   pen-  D.   243,   52   L.   J.   Ch.   145,   47  L.  T. 

allies-  Eva  v.  McMahon,  77  Cal.  467,  389;   Crux  v.  Aldred,  14  Wkly.  Rep. 

19   Pac.   872    (under   Civ.   Code   Cal.  656. 

§§   1670-71)  ;   Condon  v.  Kemper,  47  ""Hall  v.  Crowley,  5  Allen  (Mass.) 

Kans.   126,  27  Pac.  829,  13  L.  R.  A.  304,  81  Am.  Dec,  745.  See  Wallis  v. 

671   (erecting  a  party  wall  and  mov-  Smith,  L.  R.  21  Ch.  D.  243,  47  L.  T. 

ing  a  building)  ;   Brennan   v.   Clark,  389,  where  there  were  several  special 

29  Nebr.  385.  45  N.  W.  472  (building  stipulations,   and   the   sum  of   £5,000 

a  house)  ;   Clement  v.  Schuylkill  &c.  was  to  be  paid  upon  failure  and  was 

Co.,  132  Pa.  St.  445,  19  Atl.  274  (rais-  held   to  be  liquidated   damages.   But 

ing' a  house).  Compare  Patent  Brick  see,  contra,  In  re  Newman,  L.  R.  4 

Co.  V.  Moore,  75  Cal,  205,  16  Pac.  890,  Ch.  Div.  724. 
decided  under  Civ.  Code  Cal.  §  1671. 
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dated  damages.^"  Where  liquidated  damages  are  allowed  for 
delay,  no  higher  damages  can  ordinarily  be  claimed  for  the  same 
cause/^  A  contractor,  it  has  been  held,  is  not  relieved  by  un- 
avoidable accident  from  a  stipulation  for  liquidated  damages.^^ 

§  3771.  Instances  and  effect  of  forfeitures. — Where  a  con- 
tract specified  that  a  certain  percentage  of  each  instalment  of  pay 
to  a  contractor  for  building  a  railroad  vv^as  to  be  retained  until 
a  certain  amount  accrued,  and  this  gross  sum  was  to  be  forfeited 
as  liquidated  damages  should  the  contractor  fail  to  complete  the 
road  in  time,  the  condition  was  held  to  be  a  penalty,  notwithstand- 
ing the  explicit  contrary  allegation.^*  If  a  clause  of  forfeiture  be 
inserted  under  a  mistake  as  to  the  amount  and  difficulty  of  the 
work  to  be  performed,  it  may  be  of  no  effect,  and  will  not  pre- 
vent the  contractor  from  obtaining  the  benefit  of  the  other  stipula- 
tions in  the  contract.**  It  seems,  however,  that  where  the  time 
of  performance  is  made  material,  a  failure  to  perform  at  the  time 
agreed  upon  may  forfeit  the  contract.*'^  If  the  agreement  pro- 
vides that  the  benefits  of  the  contract  shall  be  forfeited,  and  the 
materials  used  in  the  unfinished  structure  become  absolutely  the 
property  of  the  owner  of  the  land,  upon  breach  of  performance 
by  the  contractor  within  the  time  prescribed,  the  enforcement 
thereof  can,  in  any  event,  be  made  only  before  the  time  fixed  for 
completion  has  elapsed;*"  for  if  the  contractor  has  been  led  to  be- 
lieve by  the  conduct  of  the  employer  that  the  time  condition  will 
be  waived,  he  will  not  forfeit  that  which  he  has  done.*^  Forfeit- 
ures are  not  favored  either  in  equity  or  in  law,  and,  when  such  an 

"Folsom  V.  McDonough,  6  Cush.  Co.,  125  N.  Y.  230,  26  N.  E.  256. 
(Mass.)  208.  See  Legge  v.  Harlock,  Contra,  Fruin  v.  Crystal  R.  Co.,  89 
12  Q.  B.  1015,  18  L.  J.  Q.  B.  45.  In  Mo.  397,  14  S.  W.  557. 
the  following  cases  the  stipulations  '^  Dullaghan  v.  Fitch,  42  Wis.  679; 
were  held,  upon  the  circumstances,  especially  where  it  was  provided  that 
to  be  for  liquidated  damages :  Lin-  the  parts  of  the  work  were  to  be 
coin  V.  Little  Rock  Granite  Co.,  56  completed  at  divers  times.  Savannah 
Ark.  405,  19  S.  W.  1056  (building  a  &c.  R.  R.  Co.  v.  Callahan,  56  Ga. 
foundation)  ;  De  Graf?  v.  Wickham,  331 ;  Lyman  v.  Babcock,  40  Wis.  503. 
89  Iowa  720,  52  N.  W.  503,  57  N.  '^Verzan  v.  McGregor,  23  Cal.  339. 
W.  420,  affd.  89  Iowa  720,  57  N.  W.  ^'^Kemp  v.  Humphreys,  13  111.  573. 
420  (erecting  a  building)  ;  Malone  v.  ^Walker  v.  London  &  North  West- 
Philadelphia,  147  Pa.  416,  23  Atl.  628  em  R.  Co.,  L.  R.  1  C.  P.  D.  518,  45 
(building  a  bridge  for  a  city.)  L.  J.   C.   P.  787. 

'"Welch  V.  McDonald,  85  Va.  500,  ^Marsden    v.    Sambell,    28    Wkly. 

8  S.  E.  711.  Rep.  952. 

^Ward    V.    Hudson    &c.    Building 
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enforcement  will  work  a  hardship  upon  the  defendant,  the  courts 
will  consider  all  circumstances  tending  to  show  a  waiver  of  the 
forfeiture/*  So,  where  the  landowner,  after  the  date  of  for- 
feiture, continued  dealing  with  the  contractor  upon  the  terms  of 
the  contract,  the  court  held  that  it  amounted  to  a  waiver  of  the 
forfeiture  clause.^"  The  contractor  will  be  compensated  in  dam- 
ages if  the  landowner  wrongfully  takes  possession  of  the  building. 
Specific  performance  cannot  be  compelled  in  such  cases,  nor  in- 
junction granted  ;*"  but  if  the  contractor  refuses  to  complete  the 
woi-k,  and  prevents  the  owner  from  doing  the  same,  an  injunction 
may  in  certain  cases  be  allowed  against  him." 

§  3772.  Enforcement  on  breach  of  contract. — It  has  been 
held  that  the  party  who  has  suffered  from  the  breach  of  a  con- 
tract containing  a  penal  clause  may  bring  an  action  of  debt  either 
for  the  penalty,  or  upon  the  contract,  and  recover  damages  ex- 
ceeding the  amount  of  the  penalty,  if  he  can  prove  that  he  has 
sustained  the  same,*^  not,  however,  if  he  has  received  the  amount 
of  the  penalty.*^  A  penalty  or  forfeiture  cannot  be  recovered  for 
delay  of  the  contractor  caused  by  the  owner  of  the  building.^* 
Where  the  contract  stipulates  that  the  contractor  shall  be  liable  for 
certain  sums  every  stated  period  upon  certain  contingencies,  such 
sums  may  be  deducted  from  the  amount  due  on  the  completion  of 
the  work  from  the  contract-price,*^  or  set  off  in  an  action  for  ex- 
tras brought  by  the  owner,*'  or  suit  may  be  instituted  to  recover 
the  loss  sustained.  If  the  contract  stipulates  that  a  certain  sum 
or  sums  shall  be  deducted  from  the  price,  the  same  may  be  avail- 
able as  a  set-off.*^ 

§  3773.  Notice. — Sometimes  building  contracts  specify 
that  notice  shall  be  given  in  writing  to  the  contractor,  when  the 

^  Contra,   Kensington   v.    Brindley,  in  Lowe  v.  Peers,  4  Burr.  2225 ;  Har- 

12  Moo.  C.  P.  37.  But  see  Ex  parte  rison  v.  Wright,  13  East  343. 

Newitt,  L.  R.  16  Ch.  Div.  522.  ""Bird  v.  Randall,  3  Burr.  1345,  1 

=»  See   also,   Arterial   Drainage   Co.  W.  Bl.  387. 

V.  Rathangan  River  Drainage  Board,  "Ante,  §§  3669-3681,  and  Russell  v. 

6  L.  R.    (Ir.)   513.  Viscount  Sa  Da  Bandeira,  13  C.  B. 

"Garrett  v.   Banstead  &c.  R.  Co.,  (N.  S.)   149,  32  L.  J.  C.  P.  68. 

4  De  G.,  J.  &  S,  462.  "  Duckworth   v.   Allison,   1    M.   & 

"Cork   V.   Rooney,   7   L.    R.    (Ir.)  W.  412. 

191.  "  Marshall  v.  Hann,  17  N.  J.  L.  425. 

"See  opinion   of   Mansfield,  C.   J.,  "Jones   v.    St.    John's    College,    L. 

R.  6  Q.  B.  lis,  40  L.  J.  Q.  B.  80. 
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employer  is  dissatisfied  with  the  work,  whether  as  to  its  progress 
or  to  the  quaHty  of  the  materials  furnished,  and  that,  if  after 
notice  the  contractor  fails  to  comply,  the  employer  can  take  pos- 
session of  and  complete  the  work.  Any  plain  statement  convey- 
ing the  intention  of  the  party  to  claim  the  benefit  of  the  provision 
will  be  generally  held  to  be  sufficient,  as  for  instance :  "I  give 
notice  to  you  to  supply  all  proper  and  sufficient  materials  and 
labour  for  the  due  prosecution  of  the  works,  and  with  due  ex- 
pedition to  proceed  therewith;  and  further,  if  you  shall  for  the 
space  of  seven  days  after  the  giving  of  this  notice,  fail  or  neglect 
to  comply  therewith,  I  shall  as  engineer,  and  on  behalf  of  the 
corporation,  take  the  works  wholly  out  of  your  hands."*^ 

§  3774.  Measure  of  damages.*^ — The  general  rule,  where 
the  owner  refuses  to  allow  the  building  to  begin,  is  that  the  con- 
tractor shall  recover  the  difference  between  the  contract-price  and 
the  cost  to  the  contractor  of  the  work.'*"  Where  the  owner  re- 
fuses to  allow  the  building  to  proceed,  the  contractor  should  re- 
cover the  cost  up  to  date,  plus  whatever  margin  of  profit  would 
have  remained  between  the  probable  final  cost  and  the  contract- 
price.°^    The  contractor  may  recover  for  increased  cost  of  con- 

**  Pauling  V.  Dover,  10  Exch.  7S3.  was  in  question  and  the  contract  was 

*°On  this  point  see  ch.  ciii  on  "Per-  one  requiring  years  to  complete,  the 

formance  or  Breach  of  the  Contract."  expenses    of    capital    and    machinery, 

Also  vol.  3,  ch.  L.  together    with    the    contingencies    of 

'"Richter  v.  Meyer,  5  Ind.  App.  33,  the  case,  were  held  proper  to  be  con- 

31   N.   E.  S82 ;    Scheible   v.   Klein,   89  sidered.      In    Henderson    Bridge    Co. 

Mich.   Zld,   SO   N.   W.   857;    Singleton  v.   O'Connor,   88  Ky.   303,   11   Ky.   L. 

V.  Wilson,  85  Tenn.  344,  2  S.  W.  801;  146,  11   S.  W.  18,  957,  this  cost  was 

Watson  V.  Gray's  Harbor  Brick  Co.,  held  to  include  the  value  of  tools  and 

3  Wash.  283,  28  Pac.  527.  plant    in    use    at   the   time   of    cessa- 

"  In  Insley  v.  Shepard,  31  Fed.  869,  tion  of  work  (so  far  as  not  covered 
the  elements  of  the  cost  to  date  were  by  instalments  paid),  and  the  value 
said  not  to  include  expense  sustained  of  material  on  hand  or  ready  subse- 
in  adapting  material  previously  pur-  quent  to  the  last  estimate.  In  Ham- 
chased  for  use  in  other  works,  in  mond  v.  Beeson  (Mo.),  15  S.  W. 
the  construction  of  patterns,  or  in  1000,  the  contractor  was  allowed  the 
obtaining  the  contract ;  moreover,  expense  of  teams  and  men  kept  in 
the  general  cost  must  be  diminished  readiness  for  the  work.  In  O'Con- 
by  an  allowance  for  less  time  en-  nell  v.  Main  &  Tenth  St.  Hotel  Co., 
gaged  in  the  work  and  for  the  re-  90  Cal.  515,  27  Pac.  ZIZ,  the  contract- 
mission  of  risk  and  anxiety,  this  or  (for  iron-work)  was  allowed  to 
sum  to  be  reckoned  at  30  per  cent,  recover  for  patterns  prepared  and 
of  the  theoretical  profits.  In  Mc-  useless  for  other  purposes.  In  Dan- 
Master  V.  State,  108  N.  Y.  542,  15  forth  v.  Tennessee  &c.  R.  Co.,  93  Ala. 
N.  E.  417,  where  a  contract  to  fur-  614,  11  So.  60,  the  contractor  was  al- 
nish  sandstone  for  a  public  building  lowed  to  show  the  difference  between 
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struction  caused  by  delay  of  the  owners  in  performing  their  part 
of  the  agreement,  or  by  delay  on  his  part  due  to  their  action/^ 
or  by  failure  of  the  owners  to  perform  some  part  of  their  con- 
tract."' The  cost  of  procuring  materials  in  another  market  than 
that  where  the  property  is  situated  may  be  charged  by  the  con- 
tractor in  a  suit  against  the  owner  for  failing  to  furnish  material 
as  agreed,  if  it  was  proper  to  seek  the  other  market.'^* 

Where  the  breach  by  the  contractor  consists  in  defective  per- 
formance, or  in  failing  to  repair  as  agreed,  the  owner's  damages 
will  generally  include  the  cost  of  alterations  by  the  owner  neces- 
sary to  put  the  property  in  the  condition  contracted  for."*^  Where 
the  breach  by  the  contractor  consists  in  failing  to  complete  at  the 
time  appointed,  the  measure  of  damages  is  the  reasonable  rental 
value  during  the  delay  rather  than  the  actual  rental  value  several 
months  later.""    Where  the  breach  consists  in  a  failure  to  erect  a 


the  specified  contract  schedules  of 
prices  and  the  actual  cost  to  himself. 
See  Hale  v.  Hess,  30  Nebr.  42,  46 
N.  W.  261.  In  Davis  v.  Bronson,  2 
N.  D.  300,  SO  N.  W.  836,  the  con- 
tractor was  not  allowed  to  recover 
the  full  contract-price,  because  he 
had  been  notified  before  beginning 
not  to  go  on. 

■^Louisville  &  Nashville  R.  Co.  v. 
Hollerbach,  lOS  Ind.  137,  S  N.  E.  28; 
Bitting  V.  United  States,  25  Ct.  CI. 
(U.  S.)  502  (where  the  price  of  labor 
was  raised  in  the  interval  by  a 
strike.) 

■«  Nason  Mfg.  Co.  v.  Stephens,  127 
N.  Y.  602,  28  N.  E.  411. 

"Vickery  v.  McCormack,  117  Ind. 
594,  20  N.  E.  495.  Profits  which  might 
have  been  made  upon  another  job 
during  delay  cannot  be  recovered. 
O'Connor  v.  Smith,  84  Tex.  232,  19 
S.  W.  168.  For  cases  determining  the 
apportionment  of  damages  in  suits  by 
architects  who  have  merely  prepared 
plans,  all  further  services  having  been 
stopped  by  the  owner,  see  Marquis 
V.  Lauretson,  76  Iowa  23,  40  N.  W. 
73;  Noyes  v.  Pugin,  2  Wash.  653,  27 
Pac.  548. 

'"  Stillwell  &  B.  Mfg.  Co.  V.  Phelps, 
130  U.  S.  520,  32  L.  ed.  1035,  9  Sup. 
Ct.  601 ;  Leathers  v.  Sweeney,  41  La. 
Ann.  287,  5  So.  662.  Where  the  own- 
er had  the  work  completed  by  an- 


other contractor  on  plans  requiring 
less  material,  after  obtaining  and  re- 
jecting a  bid  on  the  original  plan, 
he  was  allowed  to  recover  the  differ- 
ence between  the  contract-price  and 
the  actual  cost,  not  the  difference  be- 
tween the  contract-price  and  the  bid 
on  the  original  plans.  Deeves  v. 
Richardson,  59  N.  Y.  Super.  Ct. 
423,  39  N.  Y.  St.  175,  14  N.  Y. 
S.  633.  Where  the  contract  is 
to  remove  a  building,  the  owner  may 
recover  upon  its  breach  only  the  rea- 
sonable cost  of  removal,  if  the  con- 
tractor had  been  paid,  and  not  the 
profits  lost  through  nonremoval. 
Sherman  Center  Town  Co.  v.  Leon- 
ard, 46  Kans.  354,  26  Pac.  717.  Where 
the  contractor  fails  to  begin  work, 
the  measure  is  the  diflference  between 
the  contract-price  and  the  price 
agreed  upon  in  the  contract  after- 
ward made  with  another  for  the 
same  work.  Goldsboro  v.  Moffett,  49 
Fed.  213. 

■"Korf  V.  Lull,  70  111.  420;  Brownell 
V.  Chapman,  84  Iowa  504,  51  N.  W. 
930,  35  Am.  St.  326;  Hutchinson  Mfg. 
Co.  V.  Pinch,  91  Mich.  156,  51  N.  W. 
930,  30  Am.  St.  463;  Scribner  v. 
Jacobs,  56  Hun  (N.  Y.)  649,  31  N. 
Y.  St.  794,  9  N,  Y.  S.  856;  Ruff  v, 
Rinaldo,  55  N.  Y.  664.  The  measure 
of  damages  for  a  breach  of  a  con- 
tract  to   furnish   a   roof   warranted 
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building  as  agreed,  the  measure  is  usually  the  additional  value 
which  would  have  accrued  to  the  land."  The  contractor  in  a 
proper  case  may  show  in  reduction  of  damages  that  he  has  sup- 
plied certain  of  the  alleged  defects  since  the  action  was  brought.'"* 


tight  for  two  years  is  the  difference 
between  the  value  as  constructed  and 
the  value  as  contracted  for,  plus  any 
loss  from  the  nonuser  of  the  premises 
thereby  caused.  White  v.  McLaren, 
ISl  Mass.  553,  24  N.  E.  911.  A  con- 
tractor is  not  liable  for  damages  for 
failure  to  complete  the  building 
within  the  time  stipulated,  where  the 
owner  and  his  architect  ordered  extra 
work  from  time  to  time,  requiring  a 
longer  time  in  which  to  complete  the 
work,  where  the  work  was  completed 


within  a  reasonable  time.  O'Loughlin 
v.  Poli,  82  Conn.  427,  74  Atl.  763. 

"Mobile  &  M.  R.  Co.  v.  Gilmer, 
85  Ala.  422;  Louisville  &c.  R.  Co.  v. 
Sumner,  106  Ind.  55 ;  Watterson  v. 
Alleghany  Valley  R.  Co.,  74  Pa.  208; 
Houston  &c.  R.  Co.  v.  Molloy,  64 
Tex.  607.  See  also,  Fraley  v.  Bentley, 
1  Dak.  25,  46  N.  W.  506. 

■"Rauscher  v.  Cronk,  50  Hun  (N. 
Y.)  602,  21  N.  Y.  St.  529,  3  N.  Y.  S. 
470. 


CHAPTER  CVIII. 


DEATH    OR   INSOLVENCY   OF   ONE   PARTY. 

§  3780.  Effect  of  death  of  one  of  the     §  3781.  Effect  of  insolvency  or  bank- 
parties    to    a   building   con-  ruptcy  of  party, 
tract. 

§  3780.  Effect  of  death  of  one  of  the  parties  to  a  building 
contract. — It  is  a  general  rule  of  law  that  upon  the  death  of 
a  person  all  his  personal  estate,  and  all  his  rights  of  action  which 
affect  his  personal  estate,  pass  to  his  executor  or  administrator, 
subject  to  all  the  liabihties  chargeable  to  it ;  while  his  real  estate 
passes  to  his  heirs  or  devisees.  Accordingly  those  contracts  which 
are  not  personal,  or  dependent  upon  the  skill  of  the  deceased,  are 
part  of  his  estate,  and  his  representafives  are  entitled  to  the  bene- 
fit thereof.  But  where  the  contract  relates  to  personal  service  or 
skill,  death  dissolves  the  contract,  for  representatives  can  neither 
be  compelled  to  execute  it  nor  insist  upon  undertaking  to  do  so.^ 
The  contract  of  an  architect  is  notably  one  of  the  latter  descrip- 
tion.^ On  the  other  hand,  it  has  usually  been  held  that  the  con- 
tract of  a  builder  passes  to  his  representatives,  who,  being  entitled 
to  whatever  benefit  they  can  derive  from  completing  it,  must  also 
suffer  whatever  damages  may  thereby  be  incurred.^  Therefore, 
if  a  contractor  undertakes  to  build  and  complete  a  house  by  a  cer- 
tain time,  but  dies  in  the  interim,  his  executor  or  administrator  is 
bound  to  complete  it.*    In  an  EngHsh  case  it  is  said :  "If  a  party 

'Baxter   v.    Burfield,  2    Str.    1266;  Atl.  154,  9  Sad.  (Pa.)  260.    From  aU 

Chamberlain  v.  Williamson,  2i  M.  &.  this  the  true  rule  seems  to  be  that 

S.  408;   Robinson  v.  Davison,  L.  R.  upon  the  death  of  a  person  leaving 

6  Exch.  269.  unfinished  building  contracts,  a  plan- 

'  See    ch.   96,    entitled    "Architects,  ing  mill  and  unworked   material  on 

Engineers,   and   Superintendents."  hand,  the  legal  representative  of  such 

'  Siboni   v.    Kirkman,    1    M.   &   W.  decedent   has   a   discretion   either   to 

418;   Wentworth  v.   Cock,   10  Ad.  &  complete  such  contracts  or  not,  as  he 

El.  42.  may  deem  for  the  best  interests  of  the 

*  Quick  V.  Ludborrow,  3  Bulstr.  30 ;  estate.   In  other  words,  he  may  exer- 

In   re  Appeal   of   McDaniel,    Pa.,    12  cise  his  election  as  to  whether  he  will 
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contract  for  himself  and  his  executors  to  build  a  house,  and  die, 
the  executors  must  go  on,  or  they  would  be  liable  to  damages  for 
not  completing  the  work;  if  they  go  on,  it  is  work  and  labor  done 
by  them  as  executors;  they  may  recover  as  executors,  and  the 
money,  when  recovered,  will  be  assets  in  their  hands."^  And  it 
is  held  that  if  the  exigency  of  the  case  requires  it,  the  executor 
may  proceed  to  perform  the  deceased's  contract  prior  to  his  quali- 
fication as  executor."  After  completing  the  contract,  the  personal 
representative  of  the  deceased  contractor  may  sue  for  the  amount 
due  under  the  contract.^  If  the  personal  representative  decides 
to  complete  the  work  contracted  for  by  the  deceased,  he  may  be 
personally  liable  for  the  debts  contracted  in  completing  the  work ; 
but  if  he  refuses  to  complete  the  work  he  is  not  personally  liable 
in  damages  for  failure  to  do  so,  but  the  estate  is  liable  for  any 
resulting  damages  for  breach  of  the  contract.*  Where  a  building 
contract  does  not  contemplate  that  the  work  shall  be  the  product 
of  the  personal  labor  or  skill  of  the  contractor,  a  stipulation 
whereby  the  parties  for  therhselves,  their  heirs,  executors,  admin- 
istrators, and  assigns,  agree  to  perform  the  contract,  is  binding 
on  the  administrator  of  the  contractor.'  If,  however,  the  build- 
ing proposed  to  be  erected  is  one  requiring  special  skill  or  taste 
or  knowledge,  the  contract  will  be  discharged  by  the  death  of  the 
builder.^"  An  administrator  of  a  deceased  contractor  may  employ 
a  superintendent  for  the  construction  of  a  building  undertaken  by 
his  deceased  contractor,  where  from  the  size  and  character  of  the 
building  such  employment  is  necessary.^^ 

There  are  a  few  American  cases  holding  that,  where  a  party  is 
prevented   from   completing  his  contract  by  sickness  or  other 

complete  such  contracts  or  not,  and  if  Presby.  Ch.  Assn.,  S3  Mo.  App.  225. 

he   elects   not  to   do   so   the  business  '  Marshall  v.  Broadhurst,  1  Cromp. 

will  be  wound  up  in  the  usual  way.  &  J.  403. 

If,   on  the  other  hand,   he  performs  °  In    re     Orams'    Estate,    9     Phila. 

such    contracts,    he    becomes   person-  (Pa.)   358. 

ally    Hable    for    all    debts    contracted  "  Macdonald   v.    O'Shea,    58   Wash. 

after  the  death  of  the  decedent,  with  169,    108    Pac.    436,    Am.    Ann.    Cas. 

the  right  of   recourse  to  such  estate  1912A,  417. 

of  the  decedent  as  was  embarked  in  "  Wentworth    v.    Cock,    10    Ad.    & 

such  business.  In  re  AUam's  Estate,  El.  42,  and  cases  there  cited. 

199  Pa.  St.  573,  49  Atl.  252.  "Macdonald  v.   O'Shea,   58  Wash. 

'Marshall  v.  Broadhurst,  1  Cromp.  169,    108    Pac.    436,    Am.    Ann.    Cas. 

&  J.  403.  1912A,  417. 

"  Bambrick     v.      Webster      Groves 
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reasonable  excuse,  he  can  recover  upon  a  quantum  meruit  for 
what  he  has  done.^^  Thus,  where  a  plaintiff,  under  a  contract  to 
superintend  certain  works  for  a  certain  time,  was  prevented  from 
filling  his  contract  by  breaking  his  limb,  it  was  held  that  he  could 
recover  in  proportion  to  the  rate  agreed  upon  for  the  whole."  The 
latter  cases  are  rather  those  which  uphold  contracts  for  work  and 
service  than  for  entire  undertakings.  If  the  party  at  whose  in- 
stance the  building  was  to  be  erected  dies  before  the  contract  is 
performed,  his  representatives  will  be  bound  to  pay  for  the  com- 
pletion of  the  work  if  the  deceased  left  sufficient  assets,  or  they 
must  satisfy  whatever  damages  may  result  to  the  builder  from  the 
breach  of  the  contract.^* 

§  3781.    Effect  of  insolvency  or  bankruptcy  of  party. — 

Upon  failure  or  insolvency  of  a  debtor  all  his  property  usually 
passes  into  the  hands  of  the  assignee,  subject  only  to  existing 
liens. ^'  The  trustee,  receiver,  or  assignee  (whichever  he  may  be 
called)  becomes  immediately  entitled  to  the  performance  of  execu- 
tory contracts  and  choses  in  action  of  the  failing  debtor.  His 
position  corresponds,  in  many  respects,  with  that  of  the  personal 
representative  of  a  deceased  person,  his  duty  being  to  do  every- 
thing" in  his  power  for  the  interest  of  the  creditors ;  he  has,  how- 
ever, generally,  a  broader  power  to  avoid  executory  contracts 
which  he  may  regard  as  not  beneficial  to  the  estate.  The  con- 
tract of  a  contractor,  upon  insolvency,  when  not  of  such  a  nature 
as  to  make  it  personal,  passes  to  his  trustee."  Indeed,  it  has 
even  been  held  that  a  clause  inserted  in  a  building  contract  pro- 
viding that,  should  the  contractor  fail  before  completion  of  the 
work,  the  owner  of  the  building  could  consider  the  contract  as 
rescinded  and  go  on  with  the  work,  was  void,  as  depriving  the 
trustee  of  his  right  to  complete  the  contract,  and  an  unjust  pref- 

"Fahy  v.  North,  19  Barb.  (N.  Y.)  S.)   407.  See  Vol,  3,  ch.  45,  on  Dis- 

341.  charge  by  Operation  of  Law — Merger 

^  Hargrave  v.  Conroy,  19  N.  J.  Eq.  and  Bankruptcy. 

281.  "Gibson  v.  Carruthers,  8  M.  &  W. 

"Wentworth  v.  Cock,  10  Ad.  &  El.  321.   The   claim   of   an   architect   for 

42;   Cooper  v.  Jarman,  L.   R.  3   Eq.  services    rendered   and    damages    for 

98.  wrongful    discharge    belongs    to    the 

"Ex    parte    Smith,    1    Bank.    Reg.  trustee.      Emden   v.    Carte,    L.  R.  17 

169;  Rogers  v.  Spence,  13  M.  &  W.  Ch.  Div.  768. 
580;  Avery  v.  Hackley,  20  Wall.   (U. 

63 — Contracts,  Vol.  4 
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erence."  Such  a  right,  however,  would  not  pass  to  the  trustee 
if  the  contract  required  the  personal  skill  of  the  contractor  which 
the  latter  refused  to  give.  It  has  been  held  in  England  that  an 
owner  cannot  make  an  assignment  of  future  contingent  receipts 
of  his  business  accruing  after  the  commencement  of  his  bank- 
ruptcy.^* As  the  trustee  of  an  insolvent  generally  has  the  right  to 
renounce  such  executory  contracts  as  are  not  advantageous-  to  the 
creditors'  fund,^°  so  the  trustee  of  a  bankrupt  contractor  may  ex- 
pressly disclaim  all  unexecuted  contracts  which  he  deems  onerous 
to  the  estate.^" 


"Ex  parte  Barter,  L.  R.  26  Ch. 
D.  510;  Whitmore  v.  Gilmour,  12  M. 
&  W.  808. 

"  Emden  Building  Contracts  (2d 
ed.)  191,  citing  Ex  parte  Nichols,  L. 
R.  22  Ch.  D.  782,  52  L.  J.  Ch.  635,  31 
Wkly.  Rep.  661.  Contra,  Ex  parte 
Moss,  L.  R.  14  Q.  B.  D.  310. 

"Anson   Contracts,  224. 

™  Lawrence  v.  Knowles,  5  Bing.  N. 
Cas.  399 ;  Ex  parte  Chalmers,  L.  R.  8 
Ch.  289,  42  L.  J.  Q.  B.  il  (assign- 
ments apart  from  insolvency).  An  as- 
signment by  a  firm  of  contractors  will 
not  include  money  due  to  an  in- 
dividual member  who  has  completed 
a  building  left  unfinished  by  the  dis- 
solution of  the  partnership.  Spicer  v. 
Snyder,  58  Hun  (X.  Y.)  60S,  34  N. 
Y.  St.  376,  12  N.  Y.  S.  744.  For  cases 
in  which  assignments  by  contractors 
of  sums  due  under  the  contract  were 


recognized,  see  Bank  of  Harlem  v. 
Bayonne,  48  N.  J.  Eq.  246,  21  Atl. 
478;  Segee  v.  Downes,  143  Mass. 
240,  9  N.  E.  565;  Kingsbury  v.  Bur- 
rill,  151  Mass.  199,  24  X.  E.  36;  John- 
son Co.  v.  Bryson,  27  Mo.  App.  341 ; 
Alder  v.  Kansas  City,  S.  &  M.  R.  Co., 
92  Mo.  242,  4  S.  W.  917;  Spicer  v. 
Snyder,  58  Hun  (N.  Y.)  605,  34  X. 
Y.  St.  376,  12  N.  Y.  744;  Campbell  v. 
Hildebrandt,  68  Tex.  22,  3  S.  W. 
243,  2  Am.  St.  467 ;  Clark  v.  Gillespie, 
70  Tex.  513,  8  S.  W.  121.  In  the  fol- 
lowing cases  the  transaction  did  not 
amount  to  an  assignment :  Wood  v. 
Mitchell,  14  N.  Y.  S.  7,  26  Abb.  N. 
Cas.  (N.  Y.)  129,  affg.  63  Hun  (X. 
Y.)  629,  44  N.  Y.  St.  694,  17  N.  Y.  S. 
782;  Paige  v.  New  York,  58  Hun  (N. 
Y.)  603, 17,  N.  Y.  St.  844,  11  N.  Y.  S. 
496. 


CHAPTER  CIX. 

RIGHT    OF    PROPERTY    IN    BUILDING    MATERIAL. 

§  3785.  General  statement.  §  3789.  Buildings    erected    upon    land 

3786.  Agent    or     independent    con-  of   another  without  his  au- 

tractor.  thority. 

3787.  Passing  of  title.  3790.  Old  materials  belong  to  con- 

3788.  Express  clauses.  tractor. 

§  3785.  General  statement. — In  the  case  of  erections  made 
upon  land,  the  question  of  property  in  the  materials  used  will  be 
answered  on  quite  different  principles,  according  as  the  affixture 
of  the  materials  is  made  ( i )  against  the  consent  or  without  the 
knowledge  of  the  landowner,  or  (2)  under  an  understanding  of 
some  sort  with  him ;  in  other  words,  in  connection  with  a  building 
contract.  The  first  class  of  cases  is  discussed  after  the  second. 
The  second  class  may  involve  one  of  three  distinct  transactions ; 
(a)  transactions  in  which  it  is  a  question  whether  materials  were 
sold  to  the  landowner  or  to  the  contractor :  this  is  often  a  pure 
question  of  the  relation  between  carpenter  and  landowner;  (b) 
transactions  in  which  it  is  a  question  whether,  at  a  given  stage 
of  building,  the  materials  bought  by  a  contractor,  and  once  be- 
longing to  him,  have  been  transferred  to  the  ownership  of  the 
landowner :  this  is  a  question  of  implied  intention  as  to  the  pass- 
ing of  title  under  a  contract  of  sale,  where  no  express  agreement 
of  the  parties  is  available  as  a  source  of  information;  (c)  trans- 
actions in  which  the  question  is  as  to  the  effect  of  express  agree- 
ment relating  to  the  time  of  transfer  of  title  from  the  contractor 
to  the  landowner. 

§  3786.  Agent  or  independent  contractor. — Where  the  ar- 
rangement between  the  landowner  and  the  contractor  is  merely 
that  the  latter  shall  do  work  and  labor  for  the  former,  and  inci- 
dentally shall  have  authority  as  agent  to  procure  material,  the 

995 


§    37^7  BUILDING    CONTRACTS.  996 

contractor,  of  course,  never  acquires  any  property  in  materials 
bought  by  him  for  the  building,  provided  he  bought  as  agent  for 
the  owner.  The  test  will  thus  often  be  whether  the  materials  were 
furnished  to  him  on  the  credit  of  the  building,  and  not  on  his  own 
credit;  in  the  former  case  it  would  usually  be  clear  that  he  was 
acting  as  agent,  and  the  title  would  vest  in  the  landowner.^  But 
this  sort  of  difficulty  can  hardly  arise  under  the  modern  lien  laws 
which  charge  the  liens  of  mechanics  and  materialmen  upon  all 
material  that  has  gone  to  the  use  of  the  building,  irrespective  of 
the  ownership  of  the  building.  Materialmen  have  no  longer  a 
peculiar  interest  in  raising  the  above  question,  and  other  creditors 
of  the  contractor  would  usually  find  themselves  shut  out  by  the 
prior  liens.  A  similar  question,  however,  may  arise  as  between 
owner  and  contractor,  where  the  latter  furnishes  the  material  for 
the  structure.  The  question  will  be  whether  the  materials  are  sold 
outright  to  the  contractor,  or  are  merely  bailed  to  him  for  the 
purpose  of  performing  work  and  labor.  In  one  case^  the  defend- 
ant furnished  lumber  to  boat-builders  for  the  special  purpose  of 
being  used  in  boats  made  for  the  defendant,  the  price  of  the  lum- 
ber being  deducted  from  the  contract-price  of  the  boats;  and  it 
was  left  to  the  jury,  in  an  action  between  the  transferees  of  the 
contractors  and  the  defendants,  to  decide  whether  the  lumber  was 
intended  to  be  bailed  or  sold.^ 

§  3787.  Passing  of  title. — Where  goods  to  be  transferred 
to  the  ownership  of  another  are  unspecified,  the  title  will  usually 
not  pass  until  there  has  been  an  appropriation  of  specific  goods, 
assented  to  by  both  buyer  and  seller.  The  question  usually  is. 
When  has  this  appropriation  taken  place?  The  time  of  the  act 
on  the  seller's  part  is  that  of  most  frequent  importance  in  the 
present  connection,  because  the  buyer  frequently  assents  before- 
hand to  the  appropriation  of  suitable  goods  (or,  as  is  often  said, 
makes  the  seller  his  agent  to  appropriate),  and  hence  the  seller's 
act  of  appropriation  is  the  single  one  involved.  In  ordinary  sales 
this  appropriation  may  take  place  at  the  time  of  shipping  or  de- 

'  White  V.  Miller,  18  Pa.  52.  Y.  641,  28  N.  E.  363,  3  Silvernail  App. 

=■  Crosby  v.   Delaware  &  H.   Canal  (N.  Y.)  550. 
Co.,  59  Hun   (N.  Y.)   617,  35  N.  Y.         "Crosby  v.   Delaware  &   H.   Canal 

St.  763,  13  N.  Y.  S.  306,  revd.  128  N.  Co.,  119  N.  Y.  334,  23  N.  E.  736. 
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livery.  In  contracts  involving  labor  it  will  usually  occur 
at  the  point  where  the  material  is  finally  set  aside  by  the  seller 
as  that  of  the  buyer;  the  object  in  each  case  being  to  ascertain 
whether  the  seller  has  positively  elected  to  dispose  of  it  and  to 
perform  his  part  of  the  act  of  transference.  In  the  building  of 
houses,  the  act  which  may  naturally  be  taken  as  the  indication  of 
this  election  is  the  final  affixture  of  the  materials  to  the  freehold, 
because  this  act  is  one  which  puts  the  materials  finally  out  of  the 
control  of  the  contractor,  and  redounds  purely  to  the  benefit  of 
the  landowner  or  houseowner.  Until  that  point,  it  is  usually 
difficult  to  find  any  positive  election  to  appropriate.  In  a  certain 
case*  where  the  title  of  certain  columns  for  piazzas  was  in  issue, 
four  having  been  made  for  a  Mr.  Earl's  house  and  affixed,  and 
four  for  the  plaintiff's  house  but  never  affixed,  the  court  said : 
"It  was  to  become  the  property  of  the  plaintiff  when  it  was 
worked  into  his  house,  and  not  before.  The  mere  act  of  bringing 
the  plank  upon  the  plaintiff's  lot,  for  the  purpose  of  working  it 
into  columns,  did  not  change  the  property;  nor  did  the  act  of 
working  the  plank  into  pieces  to  put  up  have  that  effect,  for  we 
see  the  same  defendant,  at  the  same  time  and  place,  working  up 
other  plank  of  the  same  lot  into  materials  for  columns  for  Earl's 
house."  Where  the  structure  is  to  be  erected  on  the  land  of  the 
buyer,  the  act  of  appropriation  will  thus  usually  be  found  to  be 
the  final  affixture  of  the  materials  to  the  land  or  the  frame  of  the 
structure.  Thus,  in  another  case,°  the  act  of  affixing  the  unpainted 
blinds  for  the  purpose  of  fitting  them  to  the  house  was  not  a 
final  affixture,  but  tentative  only.  The  circumstances  of  each  case 
must  determine.*    The  circumstance  that  the  landowner  appoints 

*  Johnson  v.  Hunt,  11  Wend.  (N.  ively  an  electric-lighting  plant  and  an 
Y.)   13S.  engine  were  construed  to  be  a  contract 

Manchester  Mills  v.  Rundlett,  23  of  sale,  and  not  for  work  and  labor, 

N.  H.  271.  and  the  risk  of  destruction  by  fire  be- 

*  See  Mt.  Hope  Iron  Co.  v.  Buf-  fore  completion  was  held  to  be  on  the 
finton,  103  Mass.  62  (where  an  en-  sellers.  Where  a  subcontractor  was. 
gine  was  to  be  constructed,  set  up,  engaged  to  put  up  a  tank  which  would 
and  started  in  the  defendant's  fac-  not  be  a  fixture  when  completed,  and 
tory)  ;  AUis  v.  Voigt,  83  Mich.  537,  the  contractor  failed  before  it  was 
51  N.  W.  190.  See  Fairbanks  v.  Rich-  completed,  the  title  was  held  to  be 
ardson  Drug  Co.,  42  Mo.  App.  262,  still  in  the  subcontractor.  Bellamy  v. 
and  Pike  Electric  Co.  v.  Richardson  Davey  (1891),  3  Ch.  540.  As  to  the 
Drug  Co.,  42  Mo.  App.  272,  for  cases  effect  of  part  payments,  see  Wollen- 
where  contracts  to   furnish  respect-  sak  v.  Briggs,  119  111.  453,  10  N.  E.  23. 
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an  agent  to  inspect  and  approve  the  materials  furnished  does  not 
necessarily  result  in  passing  the  title  as  soon  as  the  agent  indicates 
his  approval.  This  approval  simply  sets  at  rest  the  question  of 
the  buyer's  assent  to  the  transfer  of  title.  The  seller  may  not, 
up  to  that  point,  have  indicated  positively  his  election,  and  may 
not  until  afterward.  He  is  merely  as  one  saying,  "If  I  decide  to 
appropriate  this  material  by  affixture  or  otherwise,  have  I  your 
assent?"  So,  in  a  case'  where  some  sash-frames  had  been  sent 
to  the  premises  by  the  builder,  approved  by  the  owner's  agent, 
and  sent  back  to  the  builder's  shop  and  fitted  with  pulleys  belong- 
ing to  the  owner,  it  was  held  that,  notwithstanding  the  approval 
by  the  agent,  the  final  act  of  appropriation,  the  affixture,  had  not 
yet  taken  place,  and  the  contractor  still  owned  the  sash-frames. 
Where  the  contractor  prepares  the  structure  upon  his  own  prem- 
ises, the  act  of  affixing  materials  to  the  framework  is  no  longer 
a  satisfactory  indication  of  appropriation.  Here  it  is  natural 
that  delivery  should  be  the  best  test  of  appropriation,  but  it  is 
by  no  means  a  necessary  one.^  In  another  case°  the  bankrupt 
was  to  make  a  greenhouse  for  the  plaintiff,  and  after  it  was  com- 
pleted, and  the  plaintiff  informed  that  it  was  ready  for  him 
(though  not  set  up,  as  it  had  to  be  transported  to  a  distance), 
the  plaintiff  sent  the  money  and  told  the  maker  to  keep  it  till  he 
sent  for  it,  and  the  maker  then  put  it  in  charge  of  a  third  person. 
But  it  would  seem  that  the  judgment  in  favor  of  the  plaintiff 
(against  the  maker's  creditors)  might  have  been  supported  by 
the  mere  act  of  the  maker  in  placing  the  house  at  the  plaintiff's 
disposal;  at  that  moment  his  appropriation  was  final. 

A  class  of  cases  combining  features  of  both  the  previous  classes 
is  formed  by  the  litigation  over  ship-building  contracts.  If  we  are 
here  to  take  it  that  the  act  of  affixture  of  materials  is  the  best  test 
of  appropriation,  we  find  that  this  can  be  so  only  where  the  affix- 
ture puts  the  materials  under  the  control  of  the  buyer,  and  is  for 
his  peculiar  benefit, — in  other  words,  where  the  ship,  or  the  por- 
tion finished,  is  already  the  property  of  the  buyer.     For  if  it  is 

'Tripp  V.  Armitage,  4  M.  &  W.  "Wilkins  v.  Bromhead,  6  Man.  & 
687.  Gr.  963. 

°  See  Goddard  v.  Binney,  115  Mass. 
450,  15  Am.  Rep.  112. 


999        •    PROPERTY  RIGHTS  IN  MATERIAL.         §  3787 

tiot,  the  act  of  affixture  from  time  to  time  can  have  little  or  no 
significance,  the  ship  being  itself  the  property  of  the  contractor, 
The  question  usually  decisive,  then,  is  whether  the  ship  or  the 
finished  portion  belongs  to  the  contractor  or  not.  In  the  English 
cases  it  is  held  that  an  arrangement  by  which  part  payments  are 
made  at  the  completion  of  various  stages  of  the  work  indicates 
an  intention  of  the  parties  that  as  soon  as  the  first  stage  is 
reached,  and  the  payment  made,  the  title  to  the  finished  portion 
shall  pass  to  the  owner.  The  requisition  that  certain  portions 
shall  be  finished  before  payment  made,  and  that  payment  shall 
be  made  when  these  portions  are  finished,  is  taken  as  an  indication 
that  both  parties  agreed  to  have  the  title  pass, — the  buyer  because 
he  wishes  security  for  his  money,  the  contractor  because  he  needs 
the  money,  and  when  he  has  got  it  he  has  no  objection  to  trans- 
ferring title.  This  is  the  theory  established  by  several  cases.^" 
The  whole  question  is  admitted,  both  in  England  and  in  the 
United  States,  to  be  one  of  determining  the  agreement  of  the 
parties,  not  one  of  fixed  rules;  yet  in  this  country  the  courts 
have  not  given  to  the  instalment  scheme,  or  to  inspection  by  a 
superintendent,  the  weight  allowed  in  England.  The  question  is, 
in  the  United  States  as  in  England,  whether  the  parties  intended 
that  the  title  in  the  first  finished  portion  should  pass  to  the  buyer, 
so  as  to  assimilate  the  case  to  that  of  affixing  materials  to  a  free- 
hold ;  but  the  same  weight  is  not  given  to  the  above  circumstances 
in  construing  the  contract.  The  two  special  circumstances  of  the 
appointment  of  an  inspector  and  of  payment  by  instalments  are 
regarded  as  not  necessarily  inconsistent  with  the  nontransfer  of 
the  title.^^  A  Maryland  case^^  takes  a  position  (not  very  clearly 
expounded)  amounting  to  this,  that  where  advances  are  made, 
and  the  clear  intention  is  that  the  specific  ship  shall  be  delivered  to 
the  buyer,  the  "general  property,"  in  other  words  the  title,  passes 
to  the  buyer  as  soon  as  the  advance  is  made,  while  the  ship-build- 

'» Woods  V.  Russell,  S  Barn.  &  Aid.  Allen   (Mass.)  287;  Andrews  v.  Du- 

942-   Clarke  v.  Spence,  4  Ad.  &  El.  rant,  1  Kern.   (N.  Y.)   35;   Clarkson 

448-  Wood  V.  Bell,  5  E.  &  Bl.  3SS;  v.  Stevens,  106  U.  S.  SOS,  27  L.  ed. 

Seath  V.  Moore,  11  App.  Cas.  350.  139,  1  Sup.  Ct.  200. 

"The  leading  cases  are,  Merritt  v.        "McElderry  v.  Flannigan's  Adms., 

Johnson,  7  Johns.  (N.  Y.)  473,  S  Am.  1  H.  &  G.  (Md.)  308. 
Dec.   289;    Briggs   v.   Light  Boat,   7 
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er  retains  a  lienor's  interest  to  the  extent  of  the  amount  due  and 
unpaid  at  any  given  time,  this  interest  being  attachable  by  his 
creditors.  This  view  (so  far  as  any  general  principle  can  be 
drawn  from  the  language  of  the  court)  seems  equitable  enough, 
but  is  at  variance  with  both  the  English  and  the  later  American 
rule. 

§  3788.  Express  clauses. — Mr.  Emden  recommends/^  "for 
the  protection  of  the  landowner,  that  the  building  contract  should 
contain  a  clause  to  the  effect  that  all  building  materials  brought 
upon  the  ground  shall  immediately  become  his  property."  The 
clause  usually  provides  that  the  property  shall  pass  either  on 
delivery  upon  the  ground  or  upon  some  default  of  the  contractor. 
A  clause  of  the  latter  sort  is  usually  in  the  form  of  a  forfeiture. 
Where  delivery  upon  the  premises  is  specified  as  the  event,  the 
title  passes  on  delivery.^*  When  the  giving  of  notice,  after  a  de- 
fault, is  specified,  the  time  of  giving  notice  is  decisive.^'  But  the 
event  which  is  to  determine  the  transfer  must  not  be  the  contract- 
or's bankruptcy ;  this  would  be  in  fraud  of  the  bankruptcy  laws.^* 
The  attribution  of  a  right  of  ownership  to  the  landowner  as  soon 
as  the  materials  are  delivered  makes  it,  of  course,  necessary  to  pro- 
(vide  for  the  contractor's  right  to  use  the  material,  and  to  substi- 
tute other  material  where  necessary,  and  to  restrict  the  landowner 
from  removing  it  from  the  premises,  or  from  otherwise  interfer- 
ing with  the  contractor's  right  to  complete  the  building  with  these 
materials.  This  requires  "user"  clauses,  in  addition  to  the  "seiz- 
ure" ^nd  "vesting"  clauses,  and  leads  to  a  complication  of  provi- 
sions which  calls  for  frequent  judicial  interpretation.^'     But  the 

"  Emden  on  Building  Contracts  (2d  property  of  the  county  under  the  con- 
ed.), p.  200;  Reeves  v.  Barlow,  L.  R.  tract,  where  the  contractor  abandoned 
12  Q.  B.  D.  436.  the   work   leaving  the   fixtures  unat- 

"  Reeves  v.  Barlow,  L.  R.  12  Q.  B.  tached.  Calhoun  County  v.  Art  Metal 

Div.  436.   Under  a  contract   for  the  Const.  Co.,  152  Ala  607,  44  So.  876. 

construction  of   a  courthouse,  which  "  Ex  parte  Dickin,  L.  R.  4  Ch.  D. 

provided   that   material   delivered   on  524. 

the  premises  to  form  a  part  of  the  "Ex  parte  Jay,  L.  R.  14  Ch.  D,  19. 
work  should  become  the  property  of  See,  for  a  case  on  the  border,  Ex 
the  county,  fixtures  shipped  by  third  parte  Dickin,  L.  R.  4  Ch.  D.  524. 
person  for  the  building  to  his  own  "  Hudson  on  Building  Contracts, 
order,  and  received  and  placed  in  a  pp.  386-392;  Emden  Building  Con- 
room  in  the  building  by  the  agent  of  tracts  (2d  ed.),  pp.  200-210;  Ex 
such    person,     did    not     become    the  parte  Barter,  L.  R.  26  Ch.  D.  510. 
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Operation  of  lien  laws  has  made  such  clauses  of  little  avail  for 
their  prime  object, — the  protection  of  the  landowner  against  the 
claims  of  mechanics  and  materialmen, — and  they  are  of  little  im- 
portance at  present  to  American  jurisprudence. 

§  3789.  Buildings  erected  upon  land  of  another  without 
his  authority. — The  general  rule  of  law,  that  whatever  is 
affixed  to  a  freehold  becomes  part  of  it,^*  is  applicable  to  cases 
where  buildings  are  erected  without  authority  upon  the  land  of 
another.  Thus,  where  one  man  voluntarily  erects  a  house  or 
other  structure  without  permission  of  the  owner  of  the  estate, 
he  does  not  thereby  acquire  an  interest  in  the  land,  but  on  the  con- 
trary the  building  becomes  the  property  of  the  owner  of  the  free- 
hold,^* and  the  unlicensed  builder  is  a  trespasser  upon  the  land. 
In  a  leading  English  case,^"  where  a  contract  stipulated  that  all 
materials  brought  on  the  premises  by  the  proposed  lessee  should 
become  the  property  of  the  proposed  lessor,  but  the  proposed 
lessee  commenced  building  without  obtaining  a  lease,  it  was  held 
that  the  materials  brought  on  the  land  by  the  proposed  lessee 
vested  in  the  owner  of  the  freehold,  and  were  not  liable  for  the 
debts  of  the  builder.  The  same  rule  has  been  substantially  fol- 
lowed in  other  cases." 

§  3790.  Old  materials  belong  to  contractor. — Where  a 
building  contract  makes  no  reference  to  the  old  structure  stand- 
ing upon  the  land,  it  has  been  held  that  the  materials  therein  be- 
long to  the  contractor,  and  the  owner  is  not  entitled  to  an  allow- 
ance therefor."  This  must  necessarily  depend,  however,  largely 
upon  the  particular  contract  or  circumstances  of  the  particular 
case. 

"Baldwin  v.  Breed,   16  Conn.  60;  192,  SO  L.  T.  782.  Houses  built  by  a 

Curtis  V.  Hoyt,  19  Conn.  154;  Frink  contractor   for   a   vendee  who   is   in 

V.  Branch,  16  Conn.  241,  272,  possession  of  the  land,  but  has  paid 

"  Baldwin   v.    Breed,    16   Conn.   60  only  part   of   its   price,   may  not  be 

(the  building  is  personal  property  if  taken    away    by    the    contractor    to 

it  belongs  to  some  one  other  than  the  whom  the  vendee  has  turned  over  the 

land    owner) ;    Curtis    v.    Hoyt,    19  houses  by  way  of  payment.  Miller  v. 

Conn.  154,  48  Am.  Dec.  149.  Waddingham  (Cal.),  25  Pac.  688.  See 

^  Blake  v.  Izard,  16  Wkly.  R.  108.  Hendy  v.  Dinkerhoff,  57  Cal.  3. 

^  See  especially  Reeves  v.  Barlow,  "  Morgan    v.    Stevens,    6   Abb.    N. 

L.  R.  12  Q.  B.  D.  436,  S3  L.  J.  Q.  B.  Cas.  (N.  Y.)  356. 
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§  3795.  General  statement.  §  3800.  Effect  of  illegality  of  the  con- 

3796.  Statutes   relating  to  contract-  tract. 

ors'  bonds.  3801.  Effect  of  conduct  of  obligee. 

3797.  Failure   to   comply  with   stat-        3802.  Privity    between    beneficiaries 

utes.  and  obligee. 

3798.  Rights  and  liabilities  of  sure-       3803.  Bonds      executed     to     wrong 

ties.  obligees. 

3799.  Conditions   in   bond  affording       3804.  Action  on  bond. 

right  of  action. 

§  3795.  General  statement. — Building  and  construction 
contracts  frequently  require  contractors  to  execute  a  bond  to  the 
owner  and  employer  for  the  faithful  performance  of  the  contract 
and  to  secure  the  owner  against  claims  and  liens  for  labor  per- 
formed and  material  furnished  under  the  contract  in  the  con- 
struction of  the  building  or  other  structure.  Such  a  bond  does 
not  add  to  or  change  the  terms  of  the  original  contract,  but  is 
merely  a  collateral  agreement.^  If  the  contract  does  not  provide 
when  the  bond  shall  be  executed,  it  is  usually  to  be  given  upon  the 
making  of  the  contract.^  But  where  the  owner  knew  that  the 
contractor  had  applied  to  a  foreign  insurance  company  for  a 
bond,  and  made  no  objection  until  the  bond  had  been  procured, 
and  then  objected  because  it  was  secured  by  a  foreign  corporation, 
the  contractor  was  held  entitled  to  further  time  in  which  to  pro- 
cure the  bond.'     If  the  contract  does  not  call  for  a  bond  from 

'-  Milske  V.  Steiner  Mantle  Co.,  103  the  premium  for  the  bond,  the  failure 

Md.  235,  63  Atl.  471,  5  L.  R.  A.   (N.  of    the   contractor   to    complete    and 

S.)   llOSn,  115  Am.  St.  354.  deliver  the  bond  to  the  owner  as  re- 

^  Clark  V.  Gulesian,   197  Mass.  492,  quired  by  the  contract,  because  of  the 

84  N.  E.  94.  owner's    objection    to    the    proposed 

°  Shallenberger    v.    Standard    Sani-  bond    calling    for    annual    premiums, 

tary   Mfg.   Co.,  223   Pa.  220,  72  Atl.  instead  of  one  premium,  was  due  to 

500.   Where   a  building   contract   re-  the    contractor's    fault    and    not    the 

quired  the  contractor  to  give  a  bond  fault  of  the  owner,   since  the  objec- 

for    faithful    performance,    and    pro-  tion    of    the   owner   was    immaterial, 

vided  for  payments  by  the  owner  of  and   the  offering  of  a  bond  by  the 

I002 
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the  contractor,  but  on  demand  of  the  architect,  the  contractor 
executes  a  bond,  he  cannot  recover  from  the  owner  the  cost  of  the 
premium.*  The  trustees  of  a  pubHc  building  have  the  right, 
without  statutory  authority,  to  take  a  contractor's  bond  for  the 
benefit  of  persons  v^^ho  furnished  material  for  the  building.^  And 
it  is  held  that  a  bond  to  secure  the  performance  of  a  contract  for 
the  construction  of  a  public  building  against  vv^hich  hens  cannot 
be  filed,  does  not  inure  to  the  benefit  of  unpaid  claims  for  mate- 
rial and  labor,  unless  it  is  so  provided  by  statute  or  contract.* 
It  is  also  held  that  if  the  contract  requires  the  owner  to  give  a 
bond  to  secure  the  payment  of  the  contract-price,  such  bond  is  a 
condition  precedent  to  the  right  of  the  owner  to  demand  perform- 
ance on  the  part  of  the  contractor.^ 

§  3796.  Statutes  relating  to  contractors'  bonds. — In  some 
states,  statutes  require  the  contractor  to  give  bond  for  the  bene- 
fit of  all  persons  -who  perform  labor  or  furnish  materials  to 
the  contractor  for  construction  of  the  building,  and  give  them  a 
right  of  action  on  the  bond ;  and  it  has  been  held  that  such  pro- 
visions are  not  unconstitutional  as  special  or  class  legislation.^ 
And  a  similar  statute  has  been  enacted  by  the  congress."  The 
United  States  statute  has  been  held  to  include  subcontractors 
as  well  as  materialmen  and  laborers,  while  the  Michigan  statute 
by  its  terms  is  held  not  to  include  subcontractors.^"  So,  where  a 
city  charter  requires  the  city  to  take  bond  of  contractors  in  case 

contractor    after   he    had    abandoned  861 ;    Montgomery  v.   Rief,    IS   Utah 

the  work,  because  of  objection  by  the  495,  SO  Pac.  623. 

owner,  came  too  late.  Schilliger  Bros.  '  Clark  v.  Gulesian,  197  Mass.  492, 

Co.    V.    Bosch-Ryan    Grain    Co.,    14S  84  N.  E.  94. 

Iowa  750,  116  N.  W.  132,  122  N.  W.  'Carpenter  v.  Furrey,  128  Cal.  665, 

961.  61  Pac.  369.  Under  such  statutes,  the 

*  Fisher     v.      Burroughs      Adding  real  parties  in  interest  have  the  right 

Mach.  Co.,  166  Mich.  396,  132  N.  W.  to   sue   on   the   bond.    Bohn   v.    Mc- 

473.  Carthy,  29  Minn.  23,   11   N.  W.   127. 

°  Smith  V.  Bowman,  32  Utah  33,  88  '  Act  August  13,  1894,  as  amended 

Pac.  687,  9  L.  R.  A.    (N.  S.)   889n.  by  act   February  24,    1905    (33   Stat. 

See  also,  1  Elliott  Roads  &  Sts.   (3d  at  L.  811,  ch.  778,  U.  S.  Camp.  Stat. 

ed.),  §  646.  Supp.  190S,  p.  493).  United  States  v. 

"Spalding   Lumber   Co.   v.    Brown,  American  Surety  Co.,  200  U.  S.  197, 

171  111.  487,  49  N.  E.  725 ;  Townsend  50  L.  ed.  437,  26  Sup.  Ct.  168. 

V.    Cleveland   Fire   Proofing   Co.,    18  "United  States  v.  Jack,  124  Mich. 

Ind.  App.  568,  47  N.  E.  707;  Simon-  210,  82  N.  W.  1049;  Mosier  v.  Kurch- 

son  V.  Grant,  36  Minn.  439,  31  N.  W.  off,  51  Misc.  (N.  Y.)  432,  101  N.  Y. 

S.  643. 


§    3797  BUILDING    CONTRACTS.  IOO4 

of  contract  for  public  improvements,  to  secure  the  payment  for 
material  furnished  for  the  improvements,  a  materialman  may  sue 
on  the  bond  for  material  furnished  and  used  in  the  improve- 
ments.^^ 

§  3797.  Failure  to  comply  with  statutes. — The  failure  of 
sureties  to  qualify  by  affidavit  as  required  by  statute  does  not 
render  the  bond  void  ;^^  nor  does  the  fact  that  the  bond  contains, 
in  addition  to  the  conditions  required  by  statute,  other  conditions, 
render  the  bond  invalid;"  and  even  if  the  bond  required  by  the 
statute  is  for  any  reason  invalid,  laborers  and  materialmen  have 
their  remedy  against  the  contractors  and  the  owners  for  damages 
sustained.^*  Before  bringing  action  on  the  contractor's  bond, 
under  the  United  States  statute,  by  a  materialman  for  his  use 
and  the  use  of  his  co-beneficiaries,  the  work  must  have  been  com- 
pleted." 

§  3798.  Rights  and  liabilities  of  sureties. — Building  con- 
tracts are  seldom  entered  into  for  the  construction  of  public 
buildings,  or  extensive  works  of  any  character,  without  security 
for  the  faithful  performance  of  the  work.  The  general  rules  of 
law  relating  to  suretyship  govern  the  legal  status  in  this  as  in 
other  contracts.  Thus,  where  a  surety  guarantees  that  a  builder 
will  execute  his  contract  to  the  satisfaction  of  his  employer,  and 
the  contract  is  materially  altered  without  his  assent,  he  will  be 
discharged  from  responsibility^"  whether  the  change  or  variation 
in  the  contract  is  prejudicial  to  him  or  not ;"  and  so  if  the  time  of 

"  Wilson  V.  Whitmore,  92  Hun  (N.  "  Mangrum  v.   Truesdale,   128  Cal. 

Y.)  466,  71  N.  Y.  St.  849,  36  N.  Y.  S.  145,  60  Pac.  775. 

550,   affd.    157   N.   Y.   693,   51   N.   E.  "United    States    v.    Winkler,    162 

1094.    See    also,    Baum    v.    Whatcom  Fed.  397. 

County,  19  Wash.  626,  54  Pac.  29 ;  1  "  General  Steam  Nav.  Co.  v.  Rolt, 

Elliott  Roads  &  Sts.   (3d  ed.),  §  646.  6  C.  B.   (N.  S.)   550;  Judah  v.  Zim- 

"^  Carpenter  v.  -Furrey,  128  Cal.  665,  merman,    22    Ind.    388 ;    Watriss    v. 

61  Pac.  369.   So,  it  has  been  held  that  Pierce,   32    N.    H.    560;    St.    Albans 

a  bond  is  not  invalid  though  the  pen-  Bank  v.   Dillon,  30  Vt.    122,  73   Am. 

alty  is  less  than  the  statutory  amount.  Dec.  295n. 

Waterouse  Engine  Works  Co.  v.  Vil-  "  Miller  v.  Stewart,  9  Wheat.   (U. 

lage  of   Clinton,   110   Minn.  267,   125  S.)    680;    Berks    County   v.    Ross,    3 

N.  W.  269.  Binn.    (Pa.)   520;   Miller  v.   Stewart, 

"  Board  of  Education  v.  Grant,  107  4  Wash.  C.  C.  26. 
Mich.  151,  64  N.  W.  1050. 
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performance  is  increased  without  his  assent/"'  Where,  by  the 
contract,  the  surety  guaranteed  the  performance  of  the  building 
agreement,  which  was  to  be  paid  for  by  instalments,  and  the 
owner  paid  the  instalments  before  they  were  due,  it  was  held  that 
this  act  discharged  the  surety ;"  so,  also,  where  the  owner  failed 
to  insure  the  property  as  agreed;""  and  where  he  made  larger 
advances  to  the  builder  than  contracted  iovf^  also,  where  the 
owner  and  the  builder  change  the  terms  of  the  obligation  in  any 
manner  without  the  consent  of  the  surety.^^  The  giving  of 
security,  may  be  a  condition  precedent  to  the  owner's  liability  to 
the  contractor  if  it  is  made  one  of  the  stipulations  in  awarding 
the  contract,  but  this  condition  may  be  waived  by  the  contractor 


"Burge  Suret.  203;  Samuell  v. 
Howarth,  3  Mer.  272;  Mayhew  v. 
Cricket,  2  Swanst.  185. 

"  General  Steam  Nav.  Co.  v.  Rolt, 
6  C.  B.  (N.  S.)  5S0. 

'"Watts  V.  Shuttleworth,  5  H.  & 
N.  235,  29  L.  J.  Ex.  229. 

'"Gordon  v.  Rae,  3  El.  &  Bl.  1065, 
27  L.  J.  Q.  B.  185. 

="  Miller  V.  Stewart,  4  Wash.  C.  C. 
26  (conduct  discharging  completely)  ; 
Weir  Plow  Co.  v.  Walmsley,  110  Ind. 
242,  11  N.  E.  232  (where  it  was  said 
that  even  an  alteration  favorable  to 
the  surety  discharged  him)  ;  Warden 
V.  Ryan,  37  Mo.  App.  466  (where  the 
consideration  to  be  paid  to  the  con- 
tractor was  increased)  ;  Simonson  v. 
Thori,  36  Minn.  439,  31  N.  W.  861 
(where  the  owner  paid  out  various 
sums  in  excess  of  the  contract  stipu- 
lation, and  without  regard  to  the 
state  of  the  work).  Conduct  dis- 
charging the  surety  pro  tanto,  Bren- 
nan  v.  Clark,  29  Nebr.  385,  45  N.  W. 
472  (where  the  contract  stipulated 
for  payments  only  upon  the  en- 
gineer's estimate  and  payments  were 
made  without  it).  Conduct  not  dis- 
charging the  surety,  Kingston-upon- 
Hull  V.  Harding  (1892),  2  Q.  B.  494 
(where  the  contractors  had  been  paid, 
but  had  fraudulently  concealed  de- 
fective work) ;  McLennan  v.  Well- 
ington, 48  Kans.  756,  30  Pac.  183; 
Duluth  V.  Heney,  43  Minn.  155,  45 
■  N.  W.  7  (where  the  contractors  were 
paid  off  in  full  upon  the  completion 
of  the  contract) ;  Abbott  v.  Mor- 
risette,  46  Minn.   10,  48  N.  W.  416 


(where  one  of  two  contractors  as- 
signed to  the  other  without  notice 
to  the  surety) ;  Moore  v.  Fountain 
(Miss.),  8  So.  509  (where  altera- 
tions were  made,  but  the  contract 
provided  that  alterations  could  be 
made,  and  where  the  owners  paid 
larger  amounts  to  the  contractor 
than  were  required)  ;  Casey  v.  Gunn, 
29  Mo.  App.  14  (where  the  owner 
was  allowed  by  the  contract  to  re- 
tain enough  to  cover  claims  of  lien- 
men,  but  paid  out  to  the  contractor 
without  doing  so)  ;  Hayden  v.  Cook, 
34  Nebr.  670,  52  N.  W.  165  (where 
payments  were  made  before  the  ex- 
piration of  the  period  for  filing 
liens)  ;  Dorsey  v.  McGee,  30  Nebr. 
657,  46  N.  W.  1018  (where  the  front- 
ing of  the  building  was  altered,  the 
sureties  never  having  seen  the  origi- 
nal plan) ;  Henricus  v.  Englert,  63 
Hun  (N.  Y.)  625,  17  N.  Y.  S.  235 
(where  the  contractor  consented  to 
minor  changes  without  binding  him- 
self to  perform  them).  Under  stat- 
utes requiring  a  bond  from  the  con- 
tractor for  the  benefit  of  lienmen, 
no  alteration,  extension  of  time,  or 
other  conduct  of  the  owner  or  other 
nominal  obligee  can  affect  the  surety 
as  against  the  real  obligees.  Conn  v. 
State,  125  Ind.  514,  25  N.  E.  443; 
Steffes  v.  Lemke,  40  Minn.  27,  41  N. 
W.  302.  Arbitration  : Where  the  parties 
have  agreed  to  submit  disputes  of  a 
certain  sort  to  arbitration,  and  after- 
ward other_  matters  are  included  in 
the  submission,  a  surety  who  has  not 
assented  to  the  additional  submission 
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being  requested  to  proceed  with  the  work  without  security.  ^^  No 
notice,  however,  of  acceptance  is  necessary  where  the  promise  of 
the  surety  is  absolute  and  definite  in  amount;  but  otherwise  ac- 
ceptance by  the  promisee  is  made  a  condition  precedent.^*  Where 
a  contractor,  having  given  security  for  the  performance  of  his 
contract,  ascertained  that  he  could  not  complete  the  work,  and, 
upon  notice  thereof  to  his  surety,  an  agreement  was  made  between 
the  contractor  and  his  surety  with  the  owner  of  the  building, 
whereby  the  latter  agreed  to  pay  such  bills  for  materials  pur- 
chased by  the  contractor  as  should  be  certified  by  the  surety  and 
the  architect,  upon  the  promise  of  the  surety  to  reimburse  him, 
it  was  held  that  this  contract  did  not  create  any  joint  liability  as 
between  the  contractor  and  the  owner,  and  that  no  joint  action 
upon  it  could  be  maintained  against  them  for  materials  purchased, 
and  that  the  owner  had  no  authority  and  was  under  no  obligation 
to  pay  any  bill  for  materials  not  certified  to  by  the  surety."'^ 
Where  there  is  a  penalty  named  in  the  contract,  the  liability  of 
the  surety  cannot  exceed  the  amount  thereof,  but  in  many  cases 
may  be  less  than  the  penalty. ^"^ 

The  right  of  contribution  of  co-sureties  is  the  same  as  in  other 
cases,  that  is,  where  one  of  the  sureties  is  compelled  to  pay  the 
whole  debt  for  which  he  and  one  or  more  others  were  jointly 
and  severally  bound,  he  may  recover  from  the  other  sureties  not 
paying  his  or  their  share  of  the  debt."^  The  remedy  of  contri- 
bution is  recognized  in  both  law  and  equity,  but  a  suretyship  can- 
not be  validly  made  except  in  conformity  with  the  statute  of 
frauds.^' 

The  liability  of  sureties  on  contractors'  bonds  is,  as  has  been 
said,    governed    by    the    rules    relating    to    sureties    generally, 

is   not   bound   by   it.    Cooke   v.    Odd  Y.)  ISl.    The  surety  is  liable  for  the 

Fellows'  Fraternal  Union,  1  N.  Y.  S.  costs   of    a   suit   to    establish   a   me- 

498.  chanic's    lien,    but    not    for    the    ex- 

^  Roberts  v.  Brett,  6  C.  B.  (N.  S.)  penses  of  selling  the  property  under 

611,    635.  such     lien.       Lafayette     Mut.     Bldg. 

^  Cremer   v.    Higginson,    1    Mason  Assn.    v.    Kleinhoffer,    40    Mo.    App. 

(U.    S.)    323,    Fed.    Cas.    No.    3383;  388, 

Stafford  v.  Low,  16  Johns.   (N.  Y.)  =^  Layer   v.    Nelson,    1    Vern.    456; 

67.  Fletcher  v.   Jackson,  23   Vt.   581,   56 

=°Kellv   V.    Kellogg,   79   111.   477.  Am.  Dec.  98. 

""  Wilde  V.  Clarkson,  6  T.  R,  303;  =*29   Car.   II,   ch.   3. 
Barney's  Exr.  v.   Bush,  3   Cow.    (N. 
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which  is  that  their  Hability  cannot  be  extended  by  impli- 
cation beyond  the  express  terms  of  their  undertaking.^'  In 
determining  the  obhgations  of  a  contractor's  bond  which 
has  been  executed,  reference  may  be  had  to  the  contract, 
plans  and  specifications;  and  all  such  instruments  must  be 
construed  together.'"  It  has  been  doubted  whether  the  rule 
which  makes  the  surety  a  favorite  of  the  law,  as  applied  to  accom- 
modation sureties,  should  be  applied  in  case  of  surety  companies 
which  make  suretyship  a  business  for  hire.^^  A  mere  obligation 
of  a  contract  or  bond  requiring  the  contractor  to  furnish  all  the 
material,  or  all  the  material  and  labor  required,  and  to  indemnify 
the  owner,  without  a  covenant,  either  in  the  bond  or  contract,  to 
pay  for  materials  and  labor  furnished,  does  not  impose  upon  the 
sureties  a  direct  liability  to  materialmen  and  laborers  f'^  nor  is  the 
surety  liable  upon  the  contract  with  a  private  person  for  the  erec- 
tion of  a  private  building,  under  a  provision  in  the  bond  that  the 
surety  shall  not  be  liable  to  any  one  except  the  owner  for  claims 
of  materialmen  and  laborers. '^  In  order  to  render  sureties  on 
the  contractor's  bond  liable,  either  the  bond  or  the  contract  must 
contain  an  express  promise  to  pay  for  all  materials,  or  materials 
and  labor  furnished.^*  And  when  the  contract  stipulates  that  the 
bond  shall  contain  provisions  making  the  bondsmen  liable  for  the 
payment  of  all  claims  for  material  and  labor,  such  provision  is 

=°  Sterling    v.    Wolf,    163    111.    467,  Brown,   171   111.   487,  49   N.   E.   725; 

45   N.   E.  218;  Young  v.  Young,  21  Sterling  v.  Wolf,  163  111.  467,  45  N. 

Ind.  App.  509,  52  N.  E.  776;  Green-  E.     218;     Green     Bay     Lumber    Co. 

field  Lumber  &  Ice  Co.  v.  Parker,  159  v.     Independent     School     Dist.,     121 

Ind    571    65   N.   E.  747.  Iowa    663,   97    N.    W.    72;    Hunt    v. 

'°:McArthor    v.    McGilvray,    1    Ga.  King,  97  Iowa  88,  66  N.  W.  71;  M. 

App.   643,  57  .8.   E.   1058.     See  also,  T.  Jones  Lumber  Co.  v.  Villegas,  8 

United    States    v.    American    Surety  Tex.   Civ.  App.   669,  28   S.  W.   558; 

Co.,  200  U.  S.  197,  50  L.  ed.  437,  26  Miller  v.  Stewart,  9  Wheat.   (U.  S.) 

Sup    Ct    168  680,   6   L.    ed.    189;    Montgomery   v. 

"  Getchell    Martin   Lumber    Co.    v.  Rief,  15  Utah  495,  50  Pac.  623 ;  Puget 

Peterson,   124  Iowa  599,   100  N.  W.  Sound   Brick,    Tile   &   T.    C.    Co.   v. 

550.   As  elsewhere  shown  this  distinc-  School  Dist.   No.   73,   12  Wash.   118, 

tion  is  made  in  most  of  the  recent  40   Pac.  608. 
(-ases  ^  Herpolsheimer  v.   Hansell-Elcock 

■"  liart  V.  State,  120  Ind.  83,  21  N.  Co.,  141  Mich.  367,  104  N.  W.  671. 
E    654     24    N.    E.    151;    Greenfield        "Greenfield  Lumber  &   Ice   Co.  v. 

Lumber     &     Ice     Co.     v.     Parker,  Parker,  159  Ind.  571,  65  N.  E.  747; 

159     Ind.      571,     65     N.      E.    747;  Dunlap  v.  Eden,  IS  Ind.  App.  575,  44 

Townsend    v  Cleveland    Fire-Proof-  N.  E.  560.    See  also,  Searles  v.  Flora, 

ing     Co.,     18     Ind.     App.     568,    47  225  111.   167,  80  N.   E.  98,  revg.  127 

N.   E.  .707;   Spalding  Lumber  Co.  v.  111.  App.  465. 
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waived  where  the  bond  executed  contained  no  such  provision, 
and  the  bond  does  not  inure  to  the  benefit  of  third  persons.^^ 
And  a  bond  providing  that  it  shall  be  for  the  benefit  of  the  owner 
of  a  building  and  persons  who  may  furnish  money  to  the  owner 
at  his  request,  for  the  construction  of  the  building,  was  held 
not  to  inure  to  the  benefit  of  materialmen.^" 

If  a  building  contract  survives  the  death  of  the  contractor  and 
is  binding  upon  his  surety,  the  sureties  on  his  bond  are  liable  for 
the  performance  of  the  contract.^^  And  on  being  notified  of  the 
contractor's  death  or  his  abandonment  of  the  work,  the  sureties 
have  a  reasonable  time  in  which  to  elect  to  complete  the  work, 
where  no  time  therefor  is  stipulated  in  the  contract,  and  what 
amounts  to  a  reasonable  time  is  generally  a  question  of  law  on 
the  facts. '^^  If  the  contractor's  bond  provides  that  the  contractor 
shall  protect  the  building  against  liens,  a  surety  on  the  bond  may, 
without  waiting  for  the  filing  of  liens,  pay  lienable  claims  prior 
to  the  expiration  of  the  time  for  filing  them,  and  hold  the  con- 
tractor and  his  surety  liable  therefor.^"  And  after  the  death  of 
the  principal,  a  surety  holding  an  indemnity  mortgage  may  fore- 
close it  without  presenting  his  claim  to  the  deceased's  adminis- 
trator.*" 

§  3799.    Conditions  in  bond  affording  right  of  action. — 

Where  a  contractor's  bond  is  made  to  inure  to  the  benefit  of 
persons  other  than  the  owner  or  employer,  it  must,  in  order  to 
support  an  action  by  such  third  person  or  beneficiary,  expressly 
bind  the  bondsmen  to  pay  debts  which  may  become  due  to  the 

^  Electric  Appliance  Co.  v.  United  tractor,   on   the   day  the   default   oc- 

States   Fidelity  &  Guaranty  Co.,   110  curred,   but  failed  to  take  any  steps 

Wis.  434,  85  N.  W.  648,  53  L.  R.  A.  for  nearly  two   weeks   for   the   com- 

609.  pletion     of  the  work,  the  contractor 

""  Macatee     v.     Hamilton,    IS    Tex.  had  the  right  to  complete  the  work. 

Civ.   App.    108,  38   S.   W.   530.     See  ^tna  Indemnity  Co.  v.  Geo.  A.  Fuller 

also,  Armour  v.  Western  Const.  Co.,  Co.,    Ill    Md.    321,    73    Atl.    738,    74 

36  Wash.  529,  78  Pac.  1106.  Atl.   369. 

"Macdonald  v.   O'Shea,  58  Wash.  ^Macdonald  v.   O'Shea,   58  Wash. 

169,   108  Pac.  436;  Ann.  Cas.   1912A.  169,   108  Pac.  436,  Ann.   Cas.   1912A. 

417.  417, 

'^^tna    Indem.    Co.    v.    Geo.    A.  "Macdonald  v.   O'Shea,  58    Wash. 

Fuller  Co.,  Ill  Md.  321,  11  Atl.  738,  169,   108  Pac.  436.    Ann  Cas.   1912A. 

74    Atl.    369.      Where    a    surety    was  417. 
notified  of  the  default  of  his  subcon- 
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beneficiaries.''^  Such  a  provision  has  been  held  to  inure  to  the 
benefit  of  a  subcontractor  who  has  furnished  material  in  the 
construction  of  the  building."  So,  where  laborer's  and  mate- 
rialmen are  not  named  in  the  bond,  yet  if  it  appears  that  it  was  the 
intention  to  secure,  not  only  the  owner,  but  also  materialmen  and 
laborers,  the  bond  inures  to  the  benefit  of  the  latter;"  and  the 
same  is  true  where  a  bond  is  conditioned  that  the  contractor  shall 
duly  and  faithfully  perform  the  contract,  and  the  contract  makes 
it  his  duty  to  pay  for  labor.^* 

§  3800.  Effect  of  illegality  of  the  contract.— The  fact  that 
the  contractor  procured  his  contract  by  stifling  competition,  does 
not,  as  a  general  rule,  affect  the  liability  of  the  sureties  on  the 
contractor's  bond  conditioned  for  the  payment  for  all  materials 
furnished  in  the  performance  of  the  work,  unless  the  transactions 
of  the  materialmen  with  the  contractor  are  tainted  with  fraud.*' 
But  where  a  contract  for  the  construction  of  a  public  work  has 
been  obtained  by  stifling  competition  or  other  illegal  or  fraudulent 
means,  it  is  held  that  persons  who  have  furnished  labor  and  mate- 
rial thereunder,  with  knowledge  of  such  facts,  cannot  hold  the 
sureties  on  the  contractor's  bpnd  liable  therefor.'"' 

§  3801.  Effect  of  conduct  of  obligee. — The  weight  of  au- 
thority seems  to  te  that  the  rights  of  laborers,  materialmen,  and 

"  Ochs  V.  M.  J.  Carnahan  Co.,  42  *"  King  v.  Murphy,  49  Nebr.  670,  68 

Ind.  App.   157,  76  N.   E.   788;   Will-  N.  W.  1029. 

iams  V.  Markland,   IS  Ind.  App.  669,  "Getchell     &     Martin     Lumber     & 

■44  N.   E.   S62;   Young  v.   Young,  21  Mfg.  Co.  v.  Peterson,  124  Iowa  S99, 

Ind.  App.  509,  52  N.  E.  776;  Ameri-  100  N.  W.  550. 

can    Surety    Co.    v.    Lauber,   22    Ind.  "Brown  v.  Markland,  22  Ind.  App. 

App.    326,    S3    N.    E.    793;    King   v.  652,  53  N.   E.  295;   Sample  v.   Hale, 

Downey,  24  Ind.  App.  262,  56  N.  E.  34  Nebr.  220,  51  N.  W.  837;  Fitzger- 

680 ;   National   Surety  Co.   v.   Foster  aid  v.  McClay,  47  Nebr.  816,  66  N.  W. 

Lumber    Co.,    42    Ind.    App.   671,   85  828.     See   also,   Hipwell   v.    National 

N.  E.  489;  Baker  v.  Bryan,  64  Iowa  Surety  Co.,  130  Iowa  656,  105  N.  W. 

.561,   21   N.   W.   83;   Getchell   Martin  318;  Pickle  Marble  &  Granite  Co.  v. 

Lumber    Mfg.    Co.   v.    Peterson,    124  McClay,  54  Nebr.  661,  74  N.  W.  1062. 

Iowa  599,  100  N.  W.  550;  American  "Kansas     City     Hydraulic     Press 

Surety    Co.    v.    Thorn-Halliwell    Ce-  Brick  Co.  v.  National  Surety  Co.,  149 

ment   Co.,  9   Kans.  App.  8,  57   Pac.  Fed.    507;    Getchell    &c.    Lumber    & 

237;    Gastonia   v.    McEntee-Peterson  Mfg.  Co.  v.  Peterson,  124  Iowa  599, 

Eng.  Co.,  131  N.  Car.  363,  42  S.  E.  100  N.  W.  550. 

.858;  Connor  Co.  v.  yEtna  Indemnity  "National    Surety    Co.    v.    Kansas 

Co.,    136  Wis.    13,    lis    N.    W.   811;  City  Hydraulic   Press   Brick  Co.,  IZ 

United  States  Gypsum  Co.  v.  Gleason,  Kans.    196,   84   Pac.    1034 ;    Atkin    v. 

135  Wis.  539,   116  N.  W.  238,  17  L.  Wyandotte  Coal  &  Lime  Co.,  73  Kans. 

3i.  A.   (N.  S.)  906.  768,  84  Pac.   1040;   National   Surety 
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subcontractors  under  a  contractor's  bond,  cannot  be  lost  by  the 
acts  of  the  owner  of  the  building,  but  only  by  the  acts  of  the 
possessor's  of  such  rights.^'  But  it  has  been  held  where  the  bond 
of  a  contractor  for  the  construction  of  a  public  schoolhouse, 
provided  that  it  should  be  defeated  by  acceptance  of  the  build- 
ing, such  acceptance  before  a  materialman  claimed  under,  relied 
upon  or  even  knew  of  the  existence  of  the  bond,  terminated  any 
right  which  he  might  have  asserted  thereunder.**  It  has  been  held 
in  Pennsylvania  that  a  contractor's  bond,  under  a  contract  with 
a  municipality,  conditioned  on  the  faithful  performance  of  the 
contract  and  to  promptly  pay  materialmen  and  laborers,  inures 
alone  to  the  benefit  of  the  obligee,  in  the  absence  of  a  stipulation 
that  the  bond  shall  be  for  the  benefit  of  other  persons,  and  other 
persons  have  no  right  of  action  thereon.*" 

§  3802.    Privity  between  beneficiaries  and  obligee. — If  the 

obligee  in  a  contractor's  bond  owes  no  duty  and  is  under  no 
obligation  to  the  laborers  and  materialmen  who  furnish  labor 
and  materials  to  the  contractor,  and  the  property  of  the  obligee  is 
not  subject  to  liens  for  labor  and  materials  furnished,  and  there  is 
no  statute  giving  laborers  and  materialmen  the  right  to  sue  on  the 
bond,  the  element  of  privity  between  the  obligee  and  laborers  and 
materialmen  is  absent,  and  the  latter  have  no  right  to  sue  on  the 
bond  at  least  when  not  for  their  benefit.^"  While  at  law.  the  rule 
requiring  privity  is  strictly  enforced,  yet  in  courts  of  chancery  a 

Co.  V.  Wyandotte  Coal  &  Lime  Co.,  v.   Higgins,  80   Ky.  409,  4  Ky.   Law 

76  Kans.  914,  92  Pac.  lin.  (abstract)     346,    4    Ky.     Law    390; 

"United    States    Fidelity   &    Guar-  Mellen  v.  Whipple,   1   Gray   (Mass.) 

anty  Co.  v.  American  Blower  Co.,  41  317;  Brewer  v.  Dyer,  7  Cush.  (IVIass.) 

Ind.  App.  620,  84  N.  E.  SSS ;  Dewey  337;    Jefferson    v.    Asch,    S3    Minn. 

V.  State,  91  Ind.  173;  Conn  v.  State,  446,  55  N.  W.  604,  25  L.  R.  A.  257, 

125  Ind.  514,  25  N.  E.  443;  Getchell  39  Am.    St.   618;   Union   R.    Storage 

&c.    Lumber    Mfg.    Co.   v.    Peterson,  Co.    v.    McDermott,    53    Minn.    407, 

124  Iowa  599,  100  N.  W.  550 ;  School  55  N.  W.  606 ;  Markel  v.  West.  Union 

Dist.  V.  Livers,  147  ]Mo.  580,  49  S.  W.  Tel.   Co.,   19  Mo.  App.  80 ;  Ferris  v. 

507;  Doll  V.  Crume,  41  Nebr.  655,  59  Carson   Water    Co.,    16   Nev.   44,   40 

N.  W.  806.    See  Philadelphia  v.  Stew-  Am.   Rep.   485 ;   Buffalo   Cement   Co. 

art,  201  Pa.  526,  51  Atl.  348.  v.  McNaughton,  90  Hun   (N.  Y.)  74, 

**  International  Trust  Co.  v.  Keefe  69  N.  Y.  St.  846,  35  N.  Y.  S.  453,  affd. 

Mfg.  &  Inv.  Co.,  40  Colo.  440,  91  Pac.  in    156   N.   Y.   702,   51   N.   E.    1089; 

915,  18  L.  R.  A.  (N.  S.)  45Sn.  Lyth  v.   Kingston,  14  App.  Div.    (N. 

"Lancaster    v.    Frescoln,    203    Pa.  Y.)    11,  43  N.   Y.   S.  653;   Vrooman 

640,  53  Atl.  508.  v.  Turner,  69  N.  Y.  280,  24  Am.  Rep. 

^  Burton  v.   Larkin,  36  Kans.  246,  195;  Second  National  Bank  v.  Grand 

1"  Pac.  398,  59  Am.  Rep.  541;  Jones  Lodge,  98  U.  S.  123,  25  L.  ed.  75. 
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promise  made  for  the  benefit  of  third  persons  who  are  not  privies 
to  the  contract  is  enforcible  by  them  in  a  suit  brought  in  the  name 
of  the  obligee."  And  it  is  held  that  the  awarding  of  a  contract  by 
a  municipal  corporation  for  a  public  work  is  a  sufficient  considera- 
tion for  the  undertaking  of  the  contractor  and  his  sureties  to  pay 
for  the  labor  and  materials  to  be  furnished.^^  On  the  execution  of 
a  contractor's  bond  conditioned  for  the  benefit  of  materialmen  and 
laborers,  it  is  not  necessary  that  the  latter  should  then  be  ascer- 
tained f^  but  in  order  that  laborers  and  materialmen  may  have  the 
right  to  recover  on  such  bond,  they  must  show  that  they  have  per- 
formed labor  or  furnished  material  with  knowledge  of  such  pro- 
visions in  their  favor,  and  that  they  relied  thereon." 

§  3803.  Bonds  executed  to  wrong  obligees. — Although  a 
contractor's  bond  conditioned  for  the  benefit  of  laborers  and 
materialmen  runs  to  a  municipal  corporation  or  to  the  local 
board  which  has  charge  of  the  work,  and  not  to  the  state  or  the 
people  as  required  by  statute,  it  can  nevertheless  be  enforced 
by  laborers  and  materialmen  who  have  claims  against  the  con- 
tractor,°°  and  is  good  either  as  a  common-law  bond,°°  or  as  a 
statutory  bond." 

§  3804.  Action  on  bond. — It  is  now  well  settled  in  most 
jurisdictions  that  third  persons  who  are  not  privies  to  the 
contract  or  the  bond  executed  by  the  contractor,  but  who 
are  made  beneficiaries  by  express  provision  that  the  con- 
tractor and  his  sureties  shall  pay  for  all  labor  performed 
and  materials  used  in  the  construction  of  the  building  or 
work,  may  sue  on  the  bond,  for  breach  of  such  provision,  es- 

■^Worley  v.   Sipe,  111  Ind.  238,  12  Mfg.   Co.,  84  Fed.   114,  28  C.   C.  A. 

N.   E.   385 ;   Carnahan  v.  Tousey,  93  292,  54  U.  S.  App.  499 ;  Board  of  Edu- 

Ind.  561;  Rodenbarger  v.  Bramblett,  cation  v.  Grant,  107  Mich.  151,  64  N. 

78  Ind.  213 ;  Ferris  v.  Carson  Water  W.  1050 ;  Ihrig  v.  Scott,  5  Wash.  584, 

Co.,  16  Nev.  44,  40  Am.  Rep.  485.  32  Pac.  466 ;  Huggins  v.  Sutherland, 

"'Doll  V.  Crume,  41   Nebr.  655,  59  39  Wash.  552,  82  Pac.  112. 

N   W.  806.  "  Stephenson  v.  Monmouth  Min.  & 

"Connor    Co.   v.   yEtna   Indemnity  Mfg.   Co.,  84  Fed.   114,  28  C.   C.  A. 

Co.,  136  Wis.  13,  115  N.  W.  811.  292,  54  U.  S.  App.  499. 

"Buffalo  Cement  Co.  v.  McNaugh-  "Board  of  Education  v.  Grant,  107 

ton  90  Hun  (N.  Y.)  74.  69  N.  Y.  St.  Mich.  151,  64  N.  W,  1050;  Ihrig  v. 

846  35  N.  Y.  S.  453,  affd.  156  N.  Y.  Scott,  5  Wash.  584,  32  Pac.  466;  Hug- 

702i  51  N.  E.  1089.  pins  v.  Sutherland,  39  Wash.  552,  82 

"Stephenson  v.  Monmouth  Min.  &  Pac.  112. 
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pecially  if  the  obligee  owes  the  beneficiary  some  duty,  the  breach 
of  which  would  be  the  basis  of  an  action/*  But  it  is  also  said 
that  the  sureties  cannot  be  held  liable  to  materialmen  and  laborers 
under  an  implied  promise/"  An  action  by  a  laborer  or  material- 
man on  a  contractor's  bond  given  in  conformity  to  a  state  statute, 
may  be  prosecuted  in  a  justice  of  the  peace  court  if  the  claim  is 
within  the  jurisdiction  of  the  justice's  court/"  And  it  is  held 
that  a  bond  given  to  the  United  States  by  a  contractor  for  a  pub- 
lic work  may  be  sued  on  in  a  state  court  in  the  name  of  the 
United  States  for  the  use  of  the  beneficiary/^  Where  the  con- 
tractor's bond  and  right  to  sue  thereon  are  governed  by  statute, 
the  remedy  provided  by  statute  is  conclusive.  So,  where  a  con- 
tractor for  a  street  improvement  gives  a  bond  to  the  city,  which 
inures  to  the  benefit  of  laborers  and  materialmen,  it  is  held  that 
the  city  alone  can  sue  on  the  bond  as  trustee  for  the  beneficiaries 
of  the  bond,  such  remedy  being  conferred  by  the  city  charter 
or  city  ordinance."^  And  where  the  bond  is  executed  by  a  con- 
tractor to  an  officer  in  charge  of  a  public  work,  and  the  statute 
provides  that  such  officer  may  bring  suit  on  the  bond,  and 
contains    no   provision    conferring    a    right   of    action    on    any 

'^Williams    v.    Markland,    IS    Ind.  state — as   it  is   in   many  others — that 

App.    669,    44    N.    E.    S62 ;    National  a  promise  made  by  one  person  to  an- 

Surety  Co.  v,  Foster  Lumber  Co.,  42  other  for  the  benefit  of  a  third  per- 

Ind.  App.  671,  85  N.  E.  489;  Ochs  v.  son  may  be  enforced  by  the  latter  in 

M.    J.    Carnahan    Co.,    42    Ind.    App.  an  act'jn  in  his  own  name." 

157,  76  N,  E.  788;  Devers  v.  Howard,  ^  Searles  v.  Flora,  225   111.   167,  80 

144   Mo.  671,  46  S.   W.  625 ;   School  N.  E,  98,  revg.  127  111.  App.  465 ;  Jef- 

Dist.   V.   Livers,   147   Mo.   580,  49   S.  ferson  v.  Asch,  53  Minn.  446,  55  N. 

W.  507;  Wilson  v.  Whitmire,  92  Hun  W.  604,  25  L.  R.  A.  257,  39  Am.  St. 

(N.  Y.)  466,  71  N.  Y.  St.  849,  36  N.  C13;   Parker  v.  Jeffery,  26  Ore.   186, 

Y.  S.  550,  affg.  157  N.  Y.  693,  51  N.  Zl   Pac.    712;    Brower    &   Thompson 

E.    1094;    Alliance   Mut.   Life   Assur.  Lumber  Co.  v.  Miller,  28  Ore.  565   43 

Soc.  V.  Welch,  26  Kans.  632,  qualified  Pac.  659,  52  Am.  St.  807 ;  Electric  Ap- 

in  Burton  v.  Larkin,  36  Kans.  246,  13  pliance  Co.  v.  United  States  Fidelity 

Pac.   398,   59  Am.   Rep.   541;    Surety  &c.  Co.,  110  Wis.  434,  85  N.  W.  648, 

Co.  V.  Bradshaw,  9  Kans.  App.  8,  57  S3  L.  R.  A.  609. 

Pac.  237;   Sample  v.  Hale,  34  Nebr.  "People  v.  Cotteral,  US  Mich.  43, 

220,  51  N.  W.  827;  Barnett  v.  Pratt,  n  N.  W.  19,  74  N.  W.  183. 

Zl  Nebr.  349,  55  N.  W.  lOSO;  Doll  v.  "  Purington   v.    United   States,   126 

Crume,  41  Nebr.  655,  59  N.  W.  806;  111.  App.  323, 

Kauffmann  v.   Cooper,  46  Nebr.  644,  '"'  State   Bank  v.   Henry,   40   Minn. 

65  N.  W.  796.   In  Getchell  &c.  Lumber  145,  41  N.  W.  411 ;  Bethany  v.  How- 

Mfg.  Co.  V.  Peterson,  124  Iowa  599,  ard,  149  Mo.  504,  51  S.  W.  94;  Phila- 

100    N.     W.     550,     the     court     says:  delphia    v.    Harry    Nichols    Co.,    214 

"Whatever   mav   have   been   the    rule  Pa.  265,  63  Atl.  886;   Philadelphia  v. 

of  the  earlier  esses  in  other  jurisdic-  Stewart,  198  Pa.  422,  48  Atl.  275. 
tions,    it   is   wel!    established   in   this 
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one  else,  the  obligee  alone  can  sue  on  the  bond."  But 
there  are  many  cases  holding  that  unpaid  laborers  or  mate- 
riahnen  may  sue  on  the  contractor's  bond  in  their  own  names, 
where  the  bond  is  conditioned  for  the  payment  of  the  cost  of 
labor  and  material  furnished  in  the  construction  of  a  public 
work,"  or  for  materials  used  in  the  construction  of  a  private 
dwelling.^^  And  this  is  especially  true  where  the  statute  pro- 
vides that  one  who  claims  for  work  or  materials  furnished  may 
sue  therefor  in  his  own  name.^"  And  the  same  rules  apply  to  an 
assignee  of  a  claim."  The  right  of  beneficiaries  under  a  con- 
tractor's bond  to  sue  thereon  depends  upon  the  rule  established 
in  each  jurisdiction.  Where  the  contractor's  bond  requires  mate- 
rialmen to  give  notice  to  the  sureties  prior  to  bringing  action  on 
the  bond,  the  burden  is  on  the  claimants  to  show  compliance 
with  the  conditions  of  the  bond,  it  not  being  a  matter  of  defense.^* 
And  where  a  building  contract  makes  the  final  certificate  of  the 
architect  conclusive,  an  action  cannot  be  maintained  on  the  con- 
tractor's bond  for  the  use  of  inferior  materials,  in  the  absence  of 
a  showing  of  fraud  or  gross  negligence  in  the  issuance  of  the 
certificate."'  But  in  another  case  a  building  contract  provided 
that  the  parties  should  be  bound  by  all  its  conditions  until  com- 
pletion of  the  building.  Prior  to  such  completion  the  architect 
wrongfully  accepted  the  building  after  abandonment  of  the  work 
by  the  contractor.  In  an  action  on  the  bond  of  the  contractor 
it  was  held  that  recovery  might  be  had  for  damages  caused  by 
defective  material  used  in  the  construction  of  the  building.'" 

'"  State  V.  McCray,  5  Ind.  App.  350,  Peterson,   124  Iowa  599,   100  N.   W. 

32  N.  E.  341;  Lane  v.  State,  14  Ind.  SSO. 

App.  573,  43  N.  E.  244.  "  Sepp  v.  McCann,  47  Minn.  364,  50 

"  National    Surety    Co.    v.    Foster  N.  W.  246 ;   Salisbury  v.  Keigher,  47 

Lumber  Co.,  42  Ind.  App.  671,  85  N.  Minn.  367,  SO  N.  W.  246. 

E.   489;    Hipwell  v.  National   Surety  "Combs  v.  Jackson,  69  Minn.  336, 

Co.,    130   Iowa  656,   105   N.  W.   318;  72  N.  W.  565;   Duby  v.  Jackson,  69 

St    Paul  V.  Butler,  30  Minn.  459,  16  Minn.  342,  72  N.  W.  568. 

N.  W.  362 ;  Buffalo  Forge  Co.  v.  Cul-  "'  Knight  v.  Castle,  172  Ind.  97,  87 

len  &c.  Co.,  105  Mo.  App.  484,  79  S.  N.  E.  976. 

W.    1024;   Doll   v.    Crume,   41   Nebr.  "Carnegie  Public  Library  Assn.  v. 

655,    59   N.    W.    806;    Kauffmann   v.  Harris    (Tex.   Civ.  App.),  97   S.  W. 

Cooper.  46  Nebr.  644,  65  N.  W.  796;  520. 

Fitzgerald  v.   McClay,  47  Nebr.  816,  '"Jenkins  v.  American  Surety  Co., 

66.N.  W.  828.  45  Wash.  573,  88  Pac.  1112. 

"'Getchell  &c.  Lumber  Mfg.  Co.  v. 
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CAPACITY   OF    PERSONS   TO    HOLD    AND    CONVEY    LAND. 


13810.  Disability    of    infants— Deeds     §3823. 
voidable,  not  void. 

3811.  Disability   of   infants — No   es- 

toppel    by     declaration     of        3824. 
age.  3825. 

3812.  Disability  of  infants — Married 

women  under  age.  3826. 

3813.  Disability     of     infants  — Who 

may  affirm  or  disaffirm  mi- 
nority. 3827. 

3814.  Disability     of     infants— What 

amounts  to  an  affirmance. 

3815.  Disability     of     infants— What        3828. 

amounts  to  a  disaffirmance. 

3816.  Disability  of   infants— Affirm- 

ance from  lapse  of  time.  3829. 

3817.  Disability  of  infants — Restora- 

tion of  purchase-money. 

3818.  Disability  of   married   women        3830. 

— In  general. 

3819.  Disability  of   married  women 

— Conveyances  between  hus-        3831. 
band  and  wife. 

3820.  Disability  of  insane  persons — 

Presumption   and   proof  re-        3832. 
garding  insanity. 

3821.  Disability  of  insane  persons —        3833. 

Deed  of  insane  persons  un- 
der guardianship.  3834. 

3822.  Disability  of  insane  persons — 

Confirmation  and  disaffirm-       3835. 
ance  of  deed. 


Disability  of  insane  persons- 
Restoring  consideration  on 
disaffirmance. 

Disability  from  drunkenness. 

Disability  from  duress — In 
general. 

Disability  from  duress — Du- 
ress renders  deed  voidable 
only. 

Disability  from  undue  influ- 
ence— What  constitutes  un- 
due influence. 

Disability  from  undue  influ- 
ence—  Confidential  relation 
of  parties. 

Disability  from  undue  influ- 
ence— Relation  of  parent 
and  child. 

Disability  from  adverse  pos- 
session —  At  common  law 
and  under  statutes. 

Disability  from  adverse  pos- 
session—  What  constitutes 
adverse  possession. 

Capacity  of  corporations  as 
vendors. 

Capacity  of  corporations  as 
purchasers. 

Capacity  of  aliens  to  purchase 
and  convey  real  estate. 

Capacity  of  convicts  to  take 
and  convey  real  property. 


§  3810.    Disability  of  infants — Deeds  voidable,  not  void. — 

In  general,  the  same  disabilities  which  incapacitate  a  person  from 
making  a  valid  contract  incapacitate  him  from  making  a  valid 
deed.  So,  on  the  other  hand,  if  one  has  the  legal  capacity 
to  bind  himself  by  contract,  he  may  usually  convey  his  real 
estate  by  deed.  But  there  are  circumstances  attending  the 
ownership  of  real  estate  under  which  the  freedom  of  aliena- 
tion   is   restrained,    either   wholly   or   partially.      One    owning 
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real  estate  may  lack  will  power  sufficient  to  give  intelligent 
direction  to  the  act  of  alienation  thereof.  This  is  termed  a 
natural  disability.  But  the  personal  disability  of  an  infant  may 
be  created  by  law,  and  the  infant  owner  may  be  restrained  from 
alienating  real  property  because  of  either  natural  or  legal  dis- 
ability or  both,  according  to  the  circumstances  of  the  case.  The 
attempted  conveyance  of  an  infant  owner  who  is  thus  under  re- 
straint is  now  generally  held  to  be  voidable,  and  not  void.^  It  is 
now  the  settled  rule  that  all  contracts  of  infants,  whether  made 
personally  or  by  an  agent,  are  voidable  instead  of  void,  and  he 
may  ratify  and  confirm  such  contracts  after  coming  of  age.  Even 
a  deed  of  gift,  or  deed  without  consideration,  is  voidable  rather 
than  void.^  But  there  are  decisions  to  the  effect  that  a  convey- 
ance made  by  an  infant  without  consideration  is  void,  and  not 
merely  voidable,  because  it  is  clearly  prejudicial  to  the  infant.'' 
Deeds  of  infants  executed  under  such  circumstances  that  the  law 
would  have  compelled  their  execution  are  valid  and  cannot  be 
avoided.*  Thus  where  an  infant  holds  the  legal  title  to  real  estate 
in  trust,  he  may  be  compelled  to  execute  the  trust,  and  his  deed  in 
pursuance  thereof  cannot  be  avoided.^  The  deed  of  an  infant, 
being  voidable  only  and  not  void,  operates  to  transmit  the  title, 
which  can  be  divested  only  by  some  act  of  the  grantor,  after 
reaching  his  majority,  disaffirming  his  deed."  No  affirmative 
act  is  required  to  continue  the  validity  of  his  deed,  but  only  the 

'Tobin  V.  Spann,  85  Ark.  556,  109  Am.  Dec.  488;  Bridges  v.  Bidwell,  20 

S.  W.  534;  Keil  v.  Healey,  84  111.  104,  Nebr.   185,  29  N.   W.   302;    Starr  v. 

25  Am.  Rep.  434;  Green  v.  Wilding,  Wright,  20  Ohio  St.  97;  Irvine  v.  Ir- 
59  Iowa  679,  13  N.  W.  761,  44  Am.  vine,  9  Wall.  (U.  S.)  617,  19  L.  ed. 
Rep.  696 ;  Phillips  v.  Haskins,  33  Ky.  800. 

L,  378,   108  S.  W.  283;  Englebert  v.  "Lemmon  v.  Beeman,  45  Ohio  St 

Troxell,  40  Nebr,  195,  58  N.  W.  852,  SOS,  IS  N.  E.  476;  Trader  v.  Jarvis, 

26  L.  R.  A.  177,  42  Am.  St.  665;  23  W.  Va.  100.  See  also,  Prouty  v. 
Tomczek  v.  Wieser,  108  N.  Y.  S.  784 ;  Edgar,  6  Iowa  353 ;  Bridges  v.  Bid- 
Dolph  V.  Hand,  156  Pa.  St.  91,  27  Atl.  well,  20  Nebr.  185,  29  N.  W.  302. 
114,  36  Am.  St.  25;  Merida  v.  Cum-  'Law  v.  Long,  41  Ind.  586;  Drake 
mings  (Tex.  Civ.  App.),  115  S.  W.  v.  Ramsay,  5  Ohio  251;  Ihley  v. 
613 :  Hatton  v.  Bodan  Lumber  Co.,  Padgett,  27  S.  Car.  300,  3  S.  E.  468. 
57  Tex.  Civ.  App.  478,  123  S.  W.  163.  See   also,    Scranton    v.    Stewart,    52 

'Slaughter  v.  Cunningham,  24  Ala.  Ind.  68;  Buchanan  v.  Hubbard,  119 

260.   60   Am.   Dec.   463;   Nathans  v.  Ind.  187,  21  N.  E.  538.   And  see  gen- 

Arkwright,    66    Ga.    179;    Oxley   v.  erally  for  conflicting  authorities  on 

Trvon,  25  Iowa  95.  both    sides    of   the    question    as    to 

'  Robinson  v.  Coulter,  90  Tenn.  70S,  whether  there  must  be  disaffirmance 

18  S.  W.  250,  25  Am.  St.  708.  within  a  reasonable  time  after  com- 

*  Elliott  V.  Horn,  10  Ala.  348,  44  ing  of  age,  note  to  Lanning  v.  Brown 


381 1  DEEDS    AND    CONVEYANCING  IO16 


absence  of  any  disaffirming  acts.'  It  was  formerly  held  that  the 
appointment  by  an  infant  of  an  attorney  to  sell  and  convey  land 
was  void/  but  this  rule  is  not  recognized  in  many  of  the  recent 
decisions,  and  the  more  reasonable  modern  doctrine  appears  to  be 
that  the  instrument  creating  the  power  is  voidable  rather  than 
void.® 

§3811.  Disability  of  infants — No  estoppel  by  declaration 
of  age. — A  declaration  by  an  infant  at  the  time  of  the  execu- 
tion of  a  deed  that  he  was  then  of  age  does  not,  according  to 
what  seems  the  prevailing  rule,  estop  him  at  law  from  taking 
advantage  of  his  disability  after  coming  of  age.^°  The  con- 
temporaneous declaration  of  his  right  to  convey  or  of  his  age 
adds  nothing  to  what  is  implied  in  his  deed.^^  Although  his 
disaffirmance  under  such  circumstances  may  be  a  fraudulent  act  as 
to  the  purchaser,  this  does  not  estop  him  from  taking  advantage  of 
his  disability.^^  This  rule  is  not  followed,  however,  in  all  juris- 
dictions, especially  in  equity,  where  it  is  held  in  many  recent  cases, 
a  grantor  who  conveys  land  for  a  reasonable  price,  representing  at 
the  time  that  he  is  of  full  age,  and  thus  induces  the  grantee  to 
part  with  the  consideration,  the  trade  being  fairly  made  and  the 
grantee  having  no  notice  that  the  grantor  is  under  age,  is  bound 
by  the  deed.^^  But  where  this  is  the  rule,  the  mere  failure  of  an 
infant  at  the  time  of  executing  the  deed  to  inform  the  grantee  of 
his  disability  does  not  estop  him  from  afterward  setting  up  such 
disability,  if  he  made  no  representations  of  fact  and  employed  no 

(84    Ohio    St.    385),    in    Ann.    Cas.  16,   SI    Am.   Rep.   676;    Buchanan   v. 

1912C.  772,  775,  779.  Hubbard,  96  Ind.   1 ;   Vallandingham 

'  Singer  Mfg.  Co.  v.  Lamb,  81  Mo.  v.   Johnson,  85  Ky.  288,  8  Ky.  L.  940, 

221.  3     S.     W.     173;     Conrad     v.    Lane, 

'Tucker's   Lessee  v.   Moreland,    10  26    Minn.    389,    4    N.    W.    695,    Z7 

Pet.    (U.   S.)   58,  9  L.  ed.  345.     See  Am.  Rep.   412;   Studwell  v.   Shapter. 

also,    Philpot    V.    Bingham,    55    Ala.  54  N.  Y.  249;   Keen  v.   Coleman,  39 

435;  Trueblood  v.  Trueblood,  8  Ind.  Pa.  St.  299,  80  Am.  Dec.  524.    Com- 

195,   65  Am.   Dec.   756;  Lawrence  v.  pare  ante,  §§  315-320. 

McArthur,  10  Ohio  i7.  "Wieland   v.    Kobick,    110   111.    16, 

°  Coursolle     v.     Weyerhauser,     69  51  Am.  Rep.  676;  Sims  v.  Everhardt, 

Minn.  328,  72  N.  W.  697.     See  Fer-  102  U.  S.  300,  26  L.  ed.  87. 

p-uson  V.   Houston,   E.   &  W.   T.   R.  ''Brantley  v.  Wolf,   60  Miss.  420; 

Co.,    73    Tex.    344.    11    S.    W.    347;  Tucker's  Lessee  v.  Moreland,  10  Pet. 

A,skev  V.  Williams,  74  Tex.  294,  11  S.  (U.   S.)   58,  9  L.   ed.  345. 

W,  1101,  S  L.  R.  A.  176.  "Bennetto  v.  Holden,  21  Grant  Ch. 

"Baker  v.    Stone,    136   Mass.   405.  fU.  C.)  222;  Ackerman  v.  Hawkins, 

See  also,  Wieland  v.  Kobick  110  111.  45  Ind.  App.  483,  88  N,  E.  616;  Asher 
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artifice  to  mislead  the  grantee."  Or  if  the  grantee  knew  the  in- 
fant's representations  as  to  his  age  to  be  false,  the  infant  is  not 
estopped  from  avoiding  his  deed  upon  coming  of  age,  so  far  as  the 
transaction  was  not  for  his  benefit." 

§  3812.    Disability  of  infants — Married  women  under  age. 

— A  married  woman  under  the  age  of  twenty-one  years  is  sub- 
ject to  the  disability  of  infancy,  except  in  certain  jurisdictions 
where  she  is  enabled  by  statute  to  make  a  valid  conveyance  at  an 
earlier  age.^^  If  she  has  made  a  deed  of  her  land  during  her 
minority,  her  husband  joining  in  it,  she  may  disaffirm  it  on  com- 
ing of  age,  and  she  is  not  bound  to  return  the  consideration." 
Nor  is  this  disability  removed  by  a  proviso  in  a  deed  to  her  that 
nothing  is  to  prevent  her  from  selling  the  land  if  she  desires  to  do 
so  and  her  husband  shall  unite  in  the  deed.^^  A  relinquishment 
of  dower  by  an  infant  married  woman  by  joining  with  her  hus- 
band in  the  conveyance  of  his  land  is  voidable  by  her  on  arriv- 
ing at  full  age,  but  is  operative  until  avoided.^'  If  a  married 
woman  make  a  deed  of  her  own  real  estate  during  her  minority, 
her  husband  joining  to  make  the  deed  valid  under  a  statute  so 

V.   Bennett,   143   Ky.-  361,   136  S.   W.  eighteen  years :   Arkansas,  California, 

879;    Edgar   v.    Gertison    (Ky.),    112  Colorado,  Idaho,  Illinois,  Iowa,  Kan- 

S.  W.  831;   Sackett  v.  Asher   (Ky.),  sas,    Minnesota,    Missouri,    Montana, 

112  S.  W.  833;   Pace  v.   Cawood,  33  Nebraska,    Nevada,     North    Dakota, 

Ky.  L.  592,  110  S.  W.  414;  ante,  §  316.  Ohio,  Oklahoma,  Oregon,  South  Da- 

"  Brantley  v.  Wolf,  60  Miss.  420;  kota,  Utah,  Vermont,  and  Washing- 

Thormaehlen  v.  Kaeppel,  86  Wis.  378,  ton. 

56  N.  W.  1089.  "Magee   v.    Welsh,    18    Cal.    155; 

""Lacy  V.   Pixler,   120  Mo.  383,  25  Losey  v.  Bond,  94  Ind.  67;  Walsh  v. 

S.   W.   206;    Charles   v.   Hastedt,   51  Young,    110    Mass.    396;    Dixon    v. 

N.  J.  Eq.  171,  26  Atl.  564.  In  Indiana,  Merritt,  21  Minn.  196.  But  see  United 

one  who  purchases  of  a  minor,  with  States  Sav.  Fund  &c.  Assn.  v.  Harris, 

knowledge   of   his    disability,    cannot  142  Ind.  226,  40  N.  E.  1072,  41  N.  E. 

demand   a   return   of   the   considera-  451,  with  which  compare  Gillenwaters 

tion  as  a  condition  precedent  to  the  v.  Campbell,  142  Ind.  529,  41  N.  E. 

minor's  right  to   disaffirm.     Shaul  v.  1041. 

Rinker,   139  Ind.   163,  38  N.   E.  593.  "Sewell  v.  Sewell,  92  Ky.  500,   17 

"Schaffer  v.  Lavretta,  57  Ala.  14;  Ky.  L.   1069,   18  S.  W.   162,  36  Am 

Watson  V.   Billings,  38  Ark.  278,  42  St.  606. 

Am.  Rep.  1 ;  Sims  v.  Smith,  86  Ind.  "  Law  v.  Long,  41  Ind.  586 ;  Priest 

577;  Walsh  v.  Young,  110  Mass.  396;  v.  Cummings,  16  Wend.  (N.  Y.)  617 

Epps   V.   Flowers,    101    N.    Car.    158,  revd.  20  Wend.    (N.   Y.)    338;   Feit- 

7  S.   E.  680 ;  Logan  v.  Gardner,  136  ner  v.  Lewis,  16  N.  Y.  St.  574,  55  N 

Pa.  St.  588,  20  Atl.  625,  20  Am.  St.  Y.  Super.  Ct.  519,  1  N.  Y.  S.  1,  revd. 

939;   Searcv  v.  Hunter,  81  Tex.  644,  119  N.  Y.  131,  23  N.  E.  296,  16  Am. 

17  S.  W.  372.   In  the  following  states  St.  811. 
females     attain     their     majority     at 
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providing,  she  may  disaffirm  the  deed  upon  coming  of  age,  and 
the  deed  thereupon  is  avoided  as  to  her  husband  also.^"  Even 
under  statutes  giving  a  married  woman  power  to  disaffirm  her 
deed  made  during  infancy,  and  to  bring  an  action  to  recover  the 
land,  without  the  assent  and  even  against  the  will  of  her  husband, 
she  is  not  estopped  from  avoiding  her  deed  by  reason  of  her  omis- 
sion to  act  for  any  length  of  time  during  her  coverture."  Af- 
firmance or  disaffirmance  necessarily  implies  the  action  of  a  free 
mind,  exempt  from  all  constraint  or  disability.^^  Of  course, 
where  the  statute  has  removed  the  disabilities  of  coverture,  the 
rule  stated  above  does  not  apply."^ 

§  3813.  Disability  of  infants — Who  may  affirm  or  disaffirm 
minority. — Some  of  the  early  authorities  held  that  an  infant 
could  affirm  or  disaffirm  his  deed  during  his  minority,  but  the 
contrary  is  now  the  general  rule  in  this  country.-*  This  is  an 
exce]ition  to  the  general  rule  regarding  repudiation  by  infants  of 
their  ordinary  contracts,  which  contracts  he  may  avoid  before  he 
attains  his  majority,  or  within  a  reasonable  time  thereafter.-" 
During  the  lifetime  of  the  infant  the  right  to  disaffirm  his  deed 
on  coming  of  age  is  a  personal  privilege.  A  creditor  cannot  avoid 
the  deed  by  making  an  attachment  of  the  land  after  the  minor 

'°Bagley  v.  Fletcher,  44  Ark.   153;  47  Am.  Rep.  418;  Welch  v.  Bunce,  83 

Craig  V.   Von   Bebber,    100   Mo.   584,  Ind.   382;    Chandler   v.    Simmons,   97 

13  S.  W.  906,  18  Am.  St.  569.  JMass.   508,  93  Am.   Dec.   117;    Ship- 

=' Miles  V.  Lingerman,  24  Ind.  385;  ley    v.    Bunn,    125    Mo.    445,    28    S. 

Buchanan    v.    Hubbard,    96    Ind.    1;  W.    754;    Bool    v.    Mix,    17    Wend. 

Searcy  v.    Hunter,   81   Tex.   644,    17  (N.  Y.)   119,  31  Am.  Dec.  285;  Sims 

S.  W.  372,  26  Am.  St.  837;   Sims  v.  v.  Everhardt,  102  U.  S.  300,  26  L.  ed. 

Everhardt,  102  U.   S.  300,  26  L.   ed.  87.    A  decision  not  in  harmony  with 

87.  .  the  above  cases  is  Harrod  v.  Mvers, 

='StulI  V.   Harris,  51   Ark.  294,   11  21   Ark.   592,  76  Am.   Dec.  409."  By 

S.  W.  104,  2  L.  R.  A.  741 ;  Richard-  statute   in    California,   a   minor   may 

son  V.  Pate,  93  Ind.  423,  47  Am.  Rep.  disaffirm  his  contract  before  his  ma- 

374;    Goodnow    v.    Empire    Lumber  jority,  or  within  a  reasonable  time  aft- 

Co.,    31    Minn.    468,    18    N.    W.   283,  erward.     Cal.   Civ.   Code,  §  35.   Sim- 

47  Am.   Rep.   798;   Epps  v.   Flowers,  ilar   statutes   obtain   in   Idaho,    Mon- 

101   N.   Car.  158,  7   S.  E.  680;   Sims  tana,   North  Dakota  and   South  Da- 

V.   Everhardt,   102   U.    S.   300,  26  L.  kota. 

ed.    87;    Wilson    v.    Branch,    77   Va.        '"Towle  v.  Dresser,  73  Maine  252; 

65,  7  Va,  L.  J.  161,  46  Am.  Dec.  709.  Miller  v.   Smith,  26  ]Minn.  248,  2  N. 

''  McClanahan  v.  Williams,  136  W.  942,  37  Am.  Rep.  407.  See  Bloom- 
In  d.  30,  35  N.  F.  897;  Brantley  v.  ingdale  v.  Chittenden,  74  Mich.  698, 
Wolf.  60  Miss.  420.  42  N.  W.  166;  Chapin  v.  Shafer,  49 

"  McCarthy  v.  Nicrosi,  72  Ala.  332,  N.  Y.  407. 
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has  come  of  age.^"  Nor  can  an  assignee  in  insolvency  disaffirm  a 
deed  made  by  the  insolvent  while  under  age."  Neither,  it  seems, 
can  a  guardian  of  a  minor  maintain  a  suit  to  avoid  a  conveyance 
by  his  ward,  for  the  guardian  has  no  title  to  the  property,  but  is 
merely  an  agent.^^  Neither  the  minor  nor  his  guardian  can  de- 
termine during  the  continuance  of  minority  whether  the  convey- 
ance shall  be  affirmed  or  disaffirmed.  This  is  a  matter  for  the 
grantor's  decision  after  he  becomes  of  age.^^  But  if  on  coming 
of  age  the  ward  for  any  reason  is  legally  incapacitated  and  under 
guardianship,  it  is  held  that  the  guardian  may  avoid  any  convey- 
ance executed  by  the  ward  while  under  age  which  might  be 
avoided  by  the  ward  himself  if  capable  of  exercising  the  right.^" 
It  is  held  that  the  heirs  of  a  deceased  infant  grantor  may  avoid 
his  deed  in  the  same  manner  and  within  the  same  time  that  such 
grantor  himself  might  if  living.^^  Privies  in  estate  cannot  take 
advantage  of  the  disability  of  infancy,  though  privies  in  blood 
may.^^ 

§  3814.  Disability  of  infants — What  amounts  to  an  af- 
firmance.— In  some  jurisdictions  it  is  held  that  an  infant's 
deed  is  ratified  only  by  some  positive  act  evincing  his  assent  to 
the  conveyance,  and  that  mere  silence  or  acquiescence,  no  matter 
how  long  continued  short  of  the  statutory  period  of  limitation, 
does  not  operate  to  ratify  the  conveyance.*^  But,  as  shown  in 
the  next  section,   the  contrary  is  held  in  many  jurisdictions. 

^  Sharp    V.    Robertson's    Exrs.,    76  v.    Bonner,    75    111.    315 ;    Harvey   v. 

Ala.  343;   Bozeman  v.  Browning,  31  Briggs,  68  Miss.  60,  8  So.  274,  10  L. 

Ark.  364;   Kingman  v.   Perkins,    105  R.  A.  62;  Singer  Mfg.  Co.  v.  Lamb, 

Mass.  Ill;  Beardsley  v.  Hotchkiss,96  81  Mo.  221;  Veal  v.  Fortson,  57  Tex. 

N.   Y.  201 ;   Harris  v.   Musgrove,  59  482 ;  Person  v.  Chase,  37  Vt.  647,  88 

Tex.  401.    See  also,  Singer  Mfg.  Co.  Am.  Dec.  630. 
V.   Lamb,   81   Mo.  221.  "^Bozeman   v.    Browning,    31    Ark. 

"Mansfield   v.    Gordon,    144   Mass.  364;    Hoyle  v.   Stowe,   2  Dev.  &   B. 

168,  10  N.  E.  773.  (N.  Car.)  320;  ante,  vol.  1,  §  335. 

''Lombard  v.  Morse,  155  Mass.  136,        '^ McCarthy  v.  Nicrosi,  72  Ala.  332, 

29  N.  E.  205,  14  L.  R.  A.  273;  Lang  47  Am.  Rep.  418;  Stull  v.  Harris,  51 

v.  Whidden,  2  N.  H.  435.    See  also.  Ark.  294,  11   S.  W.   104,  2  L.  R.  A. 

Oliver  V.   Houdlet,   13   Mass.   237,  7  741;   Putnal  v.  Walker,  61   Fla    720 

Am.  Dec.  134.  55  So.  844;  Hoffert  v.  Miller,  86  Kv' 

"Dunton  v.  Brown,  31  Mich.   182.  572,  9  Ky.  L.  732,  6  S.  W.  447;  Syck 

"Chandler   v.    Simmons,  97   Mass.  v.   Hellier,   140   Kv.   388    131    S    W 

508,  93  Am.  Dec.  117.  30;  Davis  v.  Dudley,  70  Maine  236 

'^  Sharp   V.    Robertson's   Exrs.,   76  35  Am.  Rep.  318 ;  Prout  v.  Wiley,  28 

Ala.  343;  Bozeman  v.  Browning,  31  Mich.    164;    Donovan    v    Ward     100 

Ark.  '"^''-  Illinois  Land  &  Loan  Co.  Mich.  601,  59  N.  W.  254;  Wallace  v. 
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On  coming  of  age,  an  infant  affirms  or  ratifies  his  deed  by 
any  act  whereby  he  recognizes  the  instrtunent  as  being  in 
force  according  to  its  purport.^*  Thus,  if,  having  given  a 
mortgage  on  his  real  estate  while  a  minor,  after  coming  of 
age  he  conveys  the  land  subject  to  the  mortgage,  he  thereby 
confirms  the  mortgage.'^  So  also,  if,  after  coming  of  age, 
the  grantor  expresses  satisfaction  with  the  sale  and  receives 
a  part  of  the  consideration  money,  this  has  been  held  sufficient 
ratification  of  the  deed.^"  But  a  mere  recognition  of  the  fact 
that  the  grantor  had  made  a  conveyance  is  not  of  itself  proof  of 
a  confirmation  of  such  conveyance/'  Where,  however,  an  infant 
after  becoming  of  age  stands  by  and  sees  persons  who  hold  lands 
tmder  a  deed  executed  by  him  during  his  minority  make  improve- 
ments thereon,  without  objecting,  his  silence  may  be  taken  and 
considered  as  a  ratification  of  his  deed.^*  The  grantor  ratifies  his 
deed  made  during  his  minority  by  accepting  a  reconveyance  from 
his  grantee  of  a  part  of  the  land  after  he  becomes  of  age.'"  So 
also,  a  reacknowledgment  or  redelivery  of  the  deed  after  the 
grantor  has  reached  his  majority  is  a  ratification  of  it  which  re- 
lates back,  in  effect,  to  the  original  delivery.*"  But  the  deed  is  not 
ratified  by  the  grantor  ofi^ering,  after  reaching  his  majority,  to 
make  a  deed  of  ratification  upon  some  contingency,  such  as  a 

Latham,  52  Miss.  291;  Shipp  v.  Mc-  vine  v.  Irvine,  9  Wall.   (U.  S.)   617, 

Kee,    80    Miss.    741,    31    So.    197,    32  19  L.  ed.  800.    See  also,  ante,  vol.  1, 

So.  281,  92  Am.  St.  616;  Lacy  v.  Pix-  §§  327,  328. 

ler,  120  Mo.  383,  25  S.  W.  206;  Lin-  '°  American  Mortg.  Co.  v.  Wright, 

ville  T.    Greer,    165    Mo.    380,   65    S.  101    Ala,   658,    14   So.   399;   Losey  v. 

W.   579;   Emmons  v.   Murray,   16   N.  Bond,  94  Ind.  dl ;  Ward  v.  Anderson, 

H.   385;    Green  v.    Green,   69   N.   Y.  Ill  N.  Car.  115,   15  S.  E.  933. 

553,  25  Am.   Rep.  233 ;   O'Rourke  v.  '"  Ferguson  v.  Bell's  Admr.,  17  Mo. 

Hall,  38  App.  Div.    (N.  Y.)    534,  56  347. 

N.   Y.   S.   471;   Drake  v.   Ramsav,   5  "Tucker's  Lessee  v.   Moreland,  10 

Ohio     251;     Cresinger     v.     Welch's  Pet.    (U.   S.)   58,  9  L.  ed.  345. 

Lessee.    15    Ohio    156,    45   Am.    Dec.  "Davis  v.   Dudley,   70   Maine   236, 

565;    Sims  v.    Everhardt,    102  U.    S.  35  Am.  Rep.  318.      See  also,  Prout  v. 

300,    26    L.    ed.    87;    Birch    v.    Lin-  Wiley,  28  Mich.  164;  Allen  v.  Poole, 

ton,   78  Va.   584,  49   Am.   Rep.   381 ;  54  Miss.  323 ;  Emmons  v.  Murrav,  16 

Wilson  v.  Branch,  11  Va.  65,  7  Va.  L.  N.  H.  385 ;  Gillespie  v.  Bailey,  12  W. 

T.  161,  46  Am.  Rep.  709;  Gillespie  v.  Va.  70,  29  Am.  Rep.  445. 

Bsiley,   12  W.  Va.  70,  29  Am.   Rep.  "Ferguson  v.  Bell's  Admr.,  17  Mo. 

445.    See  Lannin?-  v.  Brown,  84  Ohio  347;  McCormic  v.  Leggett,  S3  N.  Car. 

St.  385,  95  N.  E  921,  Ann  Cas.  1912C.  425. 

772  and  note.  "  Sims   v.    Smith,   99   Ind.   469,   SO 

".Allen  v.  Poole,  54  Miss.  323;  Ir-  Am.  Rep.  99. 
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condition  that  the  unpaid  purchase-money  is  paid  or  secured  to 
him." 

§  3815.  Disability  of  infants — What  amounts  to  a  disaf- 
firmance.— At  common  law,  an  infant's  conveyance  by  livery 
of  seizin  could  be  avoided  only  by  an  act  of  equal  solemnity;** 
but  in  modern  times,  generally  speaking,  one  may  disaffirm  a 
deed  made  during  infancy  by  any  act  done  after  coming  of  age 
which  is  inconsistent  with  such  deed,  so  that  the  two  cannot  prop- 
erly stand  together.*^  Any  act  unequivocally  manifesting  an  in- 
tention to  disaffirm  the  deed  is  sufficient,"  as,  for  example,  an 
absolute  conveyance  to  another  person  after  becoming  of  age; 
the  bringing  of  an  action  in  ejectment;  the  filing  of  a  complaint 
to  cancel  a  former  conveyance ;  and,  in  some  cases,  the  filing  with 
the  recording  officer  of  a  notice  of  disaffirmance. ""^  A  re-entry 
is  also  an  act  showing  an  intention  to  disaffirm  a  deed.*"  A  deed 
of  an  infant  may  be  avoided  by  his  absolute  sale  and  conveyance 
of  the  same  land  to  a  third  person,  after  he  is  of  age.*'  The 
grantor  on  coming  of  age  may  avoid  his  deed  as  against  a  bona 
fide  purchaser  for  value  from  his  vendee,  and  he  may  demand 
and  recover  the  property  from  the  person  in  possession,  whoever 
he  may  be.** 

§  3816.  Disability  of  infants — Affirmance  from  lapse  of 
time. — In  many  jurisdictions  mere  silent  acquiescence  on  the 
part  of  the  grantor  after  becoming  of  age  does  not  create  a  pre- 

"  Craig    V.    Van    Bebber,    100    Mo.  S.)   58,  9  L.  ed.  345;   Sims  v.  Ever- 

584,  13  S.  W.  906,  18  Am.  St.  569.  hardt,  102  U.  S.  300,  26  L.  ed.  87. 

''Bool  V.  Mix,   17  Wend.   (N.  Y.)  "Harris    v.    Cannon,    6    Ga.    382; 

119,  31  Am.  Dec.  285.  Riggs  v.  Fisk,  64  Ind.  100;  Roberts 

"  Eureka  Co.  v.  Edwards,  71  Ala.  v.  Wiggin,  1  N.  H.  73,  8  Am.  Dec.  38. 

248,    46    Am.    Rep.    314;    Bagley    v.  "Bagley  v.  Fletcher,  44  Ark.   153; 

Fletcher,  44  Ark.   153 ;  Illinois  Land  Hastings  v.  DoUarhide,  24  Cal.   195 ; 

&  Loan  Co.  v.  Beem,  2  111.  App.  390 ;  Riggs  v.   Fisk,  64  Ind.   100 ;   Corbett 

Long  V.  Williams,  74  Ind.  115;  Allen  v.   Spencer,  63  Mich.  731,  30  N.  W. 

V.  Poole,  54  Miss.  323;   Singer  Mfg.  385;  State  v.  Plaisted,  43  N.  H.  413; 

Co.  V.  Lamb,  81  Mo.  221.  Chapin  v.  Shafer,  49  N.  Y.  407. 

"Bagley  v.  Fletcher,  44  Ark.  153;  "Buchanan  v.  Hubbard,  96  Ind,  1; 

Tunison   v.    Chamblin,   88   111.   378.  Vallandingham    v.    Johnson,    85    Ky. 

«  Shroyer    v.     Pittenger,    31     Ind.  288,  8  Ky.  L.  940,  3  S.  W.  173 ;  Hovey 

App.   158,  67  N.  E.  475;  Haynes  v.  v.    Hobson,   53    Maine  451,   89   Am. 

Bennett,  53  Mich.  IS,  18  N.  W.  539;  Dec.  70S;  Brantley  v.  Wolf,  60  Miss. 

Craig  V.   Van   Bebber,   100  Mo.   584,  420;    Conn   v.    Boutwell    (Miss.),   58 

13  S.  W.  906,  18  Am.  St.  569;  Tuck-  So.  105;  Price  v.  Furman,  27  Vt.  268, 

er's  Lessee  v.  Moreland,  10  Pet.  (U.  65  Am.  Dec.  194. 
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sumption  of  affirmance  of  his  deed  unless  this  is  continued  for  a 
time  which  would  be  a  bar  to  an  action  of  ejectment.*^  However, 
it  has  been  held  in  a  number  of  jurisdictions  that  an  infant  must 
within  a  reasonable  time  after  coming  of  full  age  disaffirm  his 
deed  executed  during  minority,  or  the  same  will  be  binding  on 
him.^"  As  to  what  constitutes  a  reasonable  time  for  disaffirm- 
ance will  depend  upon  the  facts  of  each  particular  case,  and  is  a 
question  of  fact  for  the  court  or  jury,  depending  on  the  nature 
of  the  case/^  A  reasonable  time  does  not,  however,  ordinarily 
extend  beyond  the  statutory  period  of  limitation.^^ 

§  3817.  Disability  of  infants — Restoration  of  purchase- 
money. — Some  of  the  earlier  authorities  hold  that  on  disaf- 
firmance the  former  infant  must  restore  the  consideration;^^  but 
the  general  rule  now  is,  that  although  so  much  of  the  considera- 
tion for  the  conveyance  as  remains  in  the  infant's  possession  at  his 
majority  must  be  returned  upon  his  disaffirmance;  yet  his  disaf- 
firmance will  not  be  prevented  by  his  inability  to  return  what  he 
has  spent  or  lost  during  his  infancy."    Some  decisions  hold  that 

"Irvine  v.  Irvine,  9  Wall.  (U.  S.)  Compare  Sims  v.  Bardoner,  86  Ind. 

617,    19   L.    ed.   800;    Sims   v.   Ever-  87,   44   Am.    Rep.   263;    Goodnow   v. 

hardt,    102   U.    S.  300,  26   L.   ed.  87.  Empire   Lumber    Co.,   31    Minn.   468, 

See  also,  Eureka  Co.  v.  Edwards,  71  18  N.  W.  283,  47  Am.  Rep.  798 ;  Engle- 

Ala.  248,  46  Am.  Rep.  314;   StuU  v.  bert  v.  Troxell,  40  Nebr.  195,  58  N. 

Harris,   51   Ark.   294,    11   S.   W.   104,  W.  852,  26  L.  R.  A.  177,  42  Am.  St. 

2  L.  R.  A.  741;  Sims  v.  Bardomer,  86  665;   Weeks  v.  Wilkins,   134  N.   Car. 

Ind.   87,   44   Am.   Rep.   263;   Hoffert  516,  47  S.  E.  24;  Dolph  v.  Hand,  156 

V.   Miller,  86  Ky,  572,  9  Ky.  L.  732,  Pa.   St.  91,  27   Atl.    114,  36  Am.   St. 

6   S.   W.    447;    Davis   v.   Dudley,   70  25;    Scott   v.    Buchanan,   11   Humph. 

Maine  236,  35  Am.   Rep.  318;   Don-  (Tenn.)    468;   Ferguson  v.   Houston, 

ovan  V.  Ward,  100  Mich.  601,  59  N.  E.  &  W.  T.  R.  Co.,  7i  Tex.  344,  11 

W.  254 ;  Lacy  v.  Pixler,  120  Mo.  383,  S.    W.   347 ;    Richardson   v.   Boright, 

25    S.    W.    206;    McMurray   v.    Mc-  9  Vt.  368. 

Murray,  66  N.  Y.   175;   Cresinger  v.  "Wiley  v.   Wilson,    77    Ind.    596; 

Welch's  Lessee,  15  Ohio  156,  45  Am.  Scott     v.     Buchanan,     11      Humph. 

Dec.   565;   Lenhart  v.   Ream,  74  Pa.  (Tenn.)  468.    For  ■wha.t  is  or  is  not 

St.  59.     See,  however,  Dolph  v.  Hand,  a  reasonable  time  see  note  in   Ann. 

156  Pa.  St.  91,  27  Atl.   114,  36  Am.  Cas.  1912C.  778,  779. 

St.  25;  Birch  v.  Linton,  78  Va.  584,  "^  Nathans    v.    Arkwright,    66    Ga. 

49  Am.  Rep,  381 ;  Gillespie  v.  Bailey,  179 ;    Shroyer   v.    Pittenger,   31    Ind. 

12  W.  Va.  70,  29  Am.  Rep.  445.  App.  158,  67  N.  E.  475.  But  see  ante, 

"  Hastings    v.    Dollarhide,   24    Cal.  vol.  1,  §  340. 

195;    Kline   v.    Beebe,   6   Conn.   494;  ""Bartlett     v.     Cowles,     15     Gray 

Wallace's   Lessee   v.    Lewis,    4   Har.  (Mass.)    445;   Kilgore  v.  Jordan,   17 

(Del.)  75;  Bentley  v.  Greer,  100  Ga.  Tex.  341;  Farr  v.  Sumner,  12  Vt.  28, 

35,  27  S.  E.  974;  Tunison  v.  Cham-  Z6  Am.  Dec.  327. 

blin,  88  111.  378;   Shroyer  v.  Pitten-  "Bell    v.    Burkhalter     (Ala.),    57 

ger,  31  Ind.  App.  158,  67  N.  E.  475.  So.  460;   Muller  v.   Cheese  Grocery 
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the  former  minor  may  disaffirm  without  restoring  the  considera- 
tion, unless  he  has  the  identical  property,  even  the  identical  money, 
received  by  him."  Others  hold  that  if  the  grantor,  vi'hen  avoid- 
ing his  conveyance  made  during  minority,  has  in  his  hands  any 
of  its  fruits  specifically,  such  as  a  note  or  mortgage,  or  other 
property  taken  in  exchange,  his  act  in  avoiding  the  conveyance 
will  divest  him  of  his  right  to  retain  such  securities  or  property, 
and  the  other  party  may  reclaim  it.^'  But  he  is  not  required  to 
return  an  equivalent  for  such  part  of  the  consideration  as  he  may 
have  disposed  of  during  his  minority.^^  The  weight  of  authority 
seems  to  be,  that  to  give  effect  to  a  disaffirmance  of  an  infant's 
deed,  it  is  not  necessary  that  his  grantee  be  placed  in  statu  quo 
by  the  restoration  of  the  consideration  he  has  paid,^*  at  least 
where  he  no  longer  has  it  on  arriving  at  majority. 

§  3818.    Disability   of   married   women — In   general. — At 

common  law,  a  married  woman  could  not  convey  her  land  either 
by  separate  deed  or  by  joining  in  a  conveyance  with  her  husband. 
Her  legal  existence  at  the  date  of  her  marriage  was  merged  in 
that  of  her  husband,***  but  this  ancient  doctrine  has  now  been 
moJified  or  abrogated  in  most  of  the  states  of  this  country."" 
This  ancient  rule  of  the  common  law  was  modified  by  common 

Co.,  241  111.  398,  89  N.  E.  796,  28  L.  See  also,  Manning  v.  Johnson,  26  Ala. 

R.  A.   (N.  S.)   128,  132  Am.  St.  216;  446,  62  Am.  Dec.  732;  Kerr  v.  Bell, 

United  States  &c.  Co.  v.  Harrid,  142  44  Mo.  120. 

Ind.  226,  40  N.  E.  1072,  41  N.  E.  451 ;  "  Dill  v.  Bowen,  54  Ind.  204;  Engle- 

Ison    V.    Cornett,     116    Ky.    92,    75  bert  v.  Troxell,  40  Nebr.  195,  58  N. 

S.   W.   204,   25    Ky.    L.   366;    Ridge-  W.    852,   26   L.    R.   A.    177,   42   Am. 

way  V.  Herbert,  150  Mo.  606,  51  S.  W.  St.  665. 

1040,   n   Am.   St.   464;    Engelbert  v.  "Eureka  Co.  v.  Edwards,  71  Ala. 

Troxell,  40  Nebr.  195,  58  N.  W.  852,  248,  46  Am.  Rep.  314;     Reynolds  v. 

26   L.    R.   A.    177,   42   Am.    St.   665;  McCurry,     100    111.     356;     Shirk    v. 

Green  V.  Green,  69  N.  Y.  553,  25  Am.  Shultz,    113   Ind.   571,   15   N.   E.    12; 

Rep.    233;    Bullock    v.    Sprowls,    93  Bartlett  v.  Drake,  100  Mass.  174,  97 

Tex.  188,  54  S.  W.  661,  47  L.  R.  A.  Am.  Dec.  92,  1  Am.  Rep.  101;  Lacy 

326,    n   Am.    St.    849;    MacGreal   v.  v.    Pixler,    120    Mo.    383,   25    S.    W. 

Taylor,  167  U.  S.  688,  42  L.  ed.  326,  206;  Green  v.  Green,  69  N.   Y.  553, 

17  Sup.  Ct.  961.  25  Am.  Rep.  233 ;  ante,  vol.  1,  §  346. 

'^  Hawes  v.  Burlington,  C.  R.  &  N.  "  Neville  v.  Cheshire,  163  Ala.  390, 

R.  Co.,  64  Iowa  315,  20  N.  W.  717;  SO  So,  1005;  Eliason  v.  Draper  (Del.), 

Leacox   v.   Griffith,   76   Iowa  89,  40  n  Atl.  572 ;  Wasem  v.  Raben,  45  Ind. 

N,  W.  109.  App.    221,   90   N.    E.   636;    Sims   v. 

"Chandler  v.   Simmons,  97  Mass.  Sims,  79  N.  J,  L,  577,  76  Atl,  1063 

508.   93   Am,    Dec.    117;   Brantley   v,  "Wasam   v,   Raben,   45   Ind,    App. 

Wolf,  60  Miss,  420;  Thormaehlen  v,  221,  90  N,  E,  636;  Bunnell  v.  Hixon, 

Kaeppel,  86  Wis.  378,  56  N.  W.  1089.  205  Mass,  468,  91  N,  E,  1022, 


§    3818  DEEDS    AND    CONVEYANCING.  IO24 

usage  during  the  early  colonial  period  in  this  country,  and  it  seems 
that  from  the  first  settlement,  a  married  woman  might  convey 
her  real  estate  by  deed  with  the  assent  and  joinder  of  her  hus- 
band.**^ In  spite  of  these  modifications  by  usage  and  statutory 
change,  in  some  states  a  husband's  common-law  marital  rights  are 
still  recognized  in  respect  to  such  of  his  wife's  real  property  as  is 
not  her  "separate  estate. '"^^  The  course  of  modern  legislation  has 
constantly  tended  toward  giving  to  married  women  full  control 
over  their  property  without  the  assent  or  concurrence  of  their 
husbands.  These  changes  being  in  derogation  of  the  common 
law,  all  requirements  of  the  statutes  with  regard  to  the  execution 
or  acknowledgment  of  the  deed  must  be  strictly  complied  with.^^ 
In  several  states,  a  married  woman  may  convey  her  separate  real 
estate  in  the  same  manner  and  with  like  effect  as  if  she  were  un- 
married.'^'' In  a  few  states,  it  is  expressly  declared  by  statute 
that  a  married  woman  may  convey  her  land  as  if  she  were  un- 
married, without  the  consent  or  joinder  of  her  husband."'  In 
perhaps  a  majority  of  the  states,  however,  the  husband  must  give 
his  assent  and  concurrence  to  the  conveyance  of  the  wife's  land 
by  joining  with  her  in  the  deed.  This  requirement  of  joinder  of 
the  husband  in  the  deed  is  generally  met  by  his  expressing  his 
assent  thereto  under  his  hand  and  seal  without  joining  in  the 
granting  clause  of  the  deed.*"*  It  is  said  that  the  execution  of  the 
instrument  in  this  way  by  the  husband  may  sufficiently  manifest 
his  consent  to  the  conveyance,  but  that  such  an  execution  of  it 

°' Fowler    v.   Shearer,    7  Mass.     14  '^This    is    the    rule    in    Arkansas, 

(where  Chief  Justice  Parsons  said  it  Colorado,     Georgia,     Iowa,     Massa- 

had  been  an  immemorial  usage)  ;  Al-  chusetts,    Michigan,    Nebraska,    New 

bany  Fire   Ins.   Co.  v.   Bay,  4  N.  Y.  York,   Ohio,    Oklahoma,    South    Car- 

9;   Durant  v.   Ritchie,  4   Mason    (U.  olina,    Utah,    Virginia,    Washington, 

S.)  45,  Fed.  Cas.  No.  4190.     See  also,  Wisconsin   and   Wyoming. 

Blythe     v.     Dargin.     68     Ala.     370 ;  °°  Such  statutes  obtain  in  Arizona, 

Gordon  v.  Haywood,  2  N.  H.  402,  California,  Maine,  North  Dakota  and 

""  Brasfield    v.    Brasfield,    96    Tenn.  South  Dakota.    See  ante,  vol.  1,  §  409. 

580,  36  S.  W.  384;  Deitrich  v.  Hutch-  "'Dentzel   v.   Waldie,   30   Cal.    138; 

ison,  73  Vt.  134,  SO  Atl.  810,  87  Am.  Schley  v.  Pullman  Palace  Car  Co..  25 

St.  698.  Fed.  890,  affd.  120  U.  S.  575,  30  L. 

■^  Rake  V.  Lawshee,  24  N.  J.  L.  613 ;  ed.  789.  7  Sup.  Ct.  730 ;  Bray  v.  Clapp, 

Glidden  v.    Stupler,  52   Pa.    St.   400 ;  80  Maine  277,  13  Atl.  900,  6  Am.  St. 

Spencer  v.  Reese,  165  Pa.  St.  158.  30  197;  Thompson  v.  Lovrein,  82  Pa.  St. 

Atl.  722.     See  also,  Louisville,  St.  L.  432;  Clark  v.  Clark,  16  Ore.  224,  18 

&  T.  R.  Co.  V.  Stephens,  96  Kv,  401,  Pac,  1 ;  Ochoa  v.  Miller,  59  Tex.  460. 

29  S.  W,  14,  16  Kv.  L.  552,  49  Am,  See  ante,  vol.  1,  §  407. 
St.  303;  ante,  vol.  1,  §  403, 
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is  not  a  joinder  in  the  conveyance."  There  are  statutes  in  some 
states  providing  for  the  execution,  in  certain  cases,  of  a  separate 
deed  by  a  married  woman,  as  in  case  her  husband  is  insane,  or  has 
deserted  her ;  but  vi^here  the  statute  enabling  a  married  woman  to 
convey  her  property  by  deed  provides  for  the  joinder  of  her  hus- 
band, her  separate  deed  is  void  though  her  husband  be  insane,  or 
has  deserted  her,  unless  special  exceptions  be  made  for  these 
cases."* 

§  3819.  Disability  of  married  women — Conveyances  be- 
tween husband  and  wife. — We  have  seen,  at  common  law,  a 
married  woman  could  not  convey  her  separate  real  estate  for  the 
reason  that  marriage  operated  to  merge  her  identity  or  legal  unity. 
It  follows  from  this  doctrine  that  she  could  not  make  a  convey- 
ance to  her  husband. °°  But  the  true  reason  of  the  doctrine  is  said 
to  be  that  the  wife  is  under  the  coercion  of  the  husband,  and,  be- 
ing thereby  deprived  of  freedom  of  volition,  should  not  be  bound 
by  her  contracts  with  him.'"  It  is  the  general  rule  that  where  the 
statute  requires  both  the  husband  and  wife  to  join  in  a  deed  of 
her  property,  a  conveyance  by  the  wife  directly  to  the  husband  is 
a  nullity,  and  this  upon  the  ground  that  the  husband  cannot  be 
both  the  grantor  and  grantee.'^  So  it  is  held  that  a  wife  cannot 
make  a  valid  conveyance  directly  to  her  husband,  although  he 
joins  in  the  deed  as  grantor  also,  where  the  statutes  do  not  permit 
her  to  make  a  valid  deed  unless  her  husband  joins  therein  as 
grantor.'^  A  deed  directly  from  a  married  woman  to  her  hus- 
band is  void  at  law.''^    And  where,  by  express  statutory  provision, 

''Blythe  V.  Dargin,    68    Ala.    370;  4S  S.  W.  75;  Gebb  v.  Rose,  40  Md. 

Gray    v.    Mathis,    52    N.    Car.    502;  387;  Wicker  v.  Durr,  225  Pa.  305,    74 

Warner  v.  Peck,  11  R.  I.  431.  Atl.  64;  Worrell  v.  Drake,  110  Tenn. 

•»  Leach  v.  Noyes,  45  N.  H.  364;  303,  75  S.  W.  1015;  Smith  v.  Vine- 
Richards  V.  McClelland,  29  Pa.  St.  yard,  58  W.  Va.  98,  51  S.  E.  871.  See 
385.  also,  Ogden  v.  McArthur,  36  (U.  C.) 

""Frissell   v.    Rozier,    19   Mo.   448;  Q.  B.  246. 

ante,  vol.  1,  §§  407,  409.  "  Rico  v.  Brandenstein,  98  Cal.  465 

"Scarborough    v.    Watkins,    9    B.  33  Pac.  480,  20  L.  R.  A.  702,  35  Am 

Mon.  (Ky.)  540,  50  Am.  Dec.  528.  St.   192;   Scarborough  v.   Watkins,  9 

"Brooks    V.    Kearns,    86    111.    547;  B.    Mon.     (Ky.)    540,    50    Am.    Dec. 

Breit  v.  Yeaton,   101   111.  242;  John-  528;    Mullins   v.    Shrewsbury,  60   W. 

son  V.  Jouchert,   124  Ind.  105,  24  N.  Va.  694,  55  S.  E.  736.    See  also,  Bin?- 

E,   580,  8  L.  R.  A.   795:   McCord  v.  ler  v.  Bowman,   194  Pa.  210,  45  At! 

Bright,   44   Ind.   App.  275,   87   N.   E.  80. 

654;  Vicroy  v.  Vicroy,  20  Ky.  L.  47,  "  Connar  v.  Leach,  84  Md.  571,  36 

65— Contracts,  Vol.  4 
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a  wife  may  convey  her  separate  estate  directly  to  her  husband  only 
when  allowed  by  order  of  court,  a  deed  from  her  to  him  without 
such  order  is  absolutely  void."  The  disability  of  husband  and 
wife  to  convey  to  each  other  directly  is  obviated  by  the  interven- 
tion of  a  third  person  through  whom  the  conveyance  is  made. 
Such  a  conveyance,  if  executed  in  the  manner  prescribed  by  law 
and  duly  delivered,  is  valid.'"  But  the  disability  of  husband  and 
wife  to  convey,  the  one  to  the  other,  has  been  expressly  removed 
by  statute  in  some  states.''^  And  in  equity,  while  the  decisions 
proceed  upon  various  grounds,  it  is  the  general  rule  that  a 
deed  from  a  husband  to  his  wife  may  be  sustained  and  enforced, 
especially  in  case  of  a  voluntary  settlement  upon  her,  when  the 
rights  of  creditors  or  other  third  parties  are  not  in  any  way  inter- 
fered with."  But  an  inquiry  will  be  made  into  the  motives,  con- 
sideration, and  objects  to  be  accomplished  by  such  conveyance.'* 
Some  courts  of  equity,  however,  have  refused  to  uphold  a  convey- 
ance by  a  wife  directly  to  her  husband,  even  where  there  was  a 
valuable  consideration.'" 

§  3820.  Disability  of  insane  persons — Presumption  and 
proof  regarding  insanity. — Every  grantor  is  presumed  to  be 
sane,  and  this  presumption  remains  until  the  contrary  is  shown  by 
a  preponderance  of  evidence.*"    And  it  is  not  enough  to  overcome 

Atl.  591;  Graham  v.   Stuve,  76  Tex.  151;    Mathy   v.    Mathy,   88   Ark.   56, 

533,   13   S.  W.  381;   Jarrell  v.  Crow,  113  S.  W.   1012;   Brookbank  v.  Ken- 

30  Tex.  Civ.  App.  629,  71  S.  W.  397.  nard,     41     Ind.     339;     Bohannon     v. 

'*Flannery  V.  Coleman,  112  Ga.  648,  Travis,   94    Ky.    59,    14    Ky.    L.    912, 

27   S.    E.    878;    Stonecipher   v.   Kear,  21  S.  W.  354;  Crawford  v.  Whitmore, 

131  Ga.  688,  63  S.  E.  215,  127  Am.  St.  120  Mo.   144,  25  S.  W.  365;   Furrow 

248n,  V.  Athey,  21  Xebr.  671,  33  N.  W.  208, 

"Grove    v.    Jeager,     60     111.     249;  59  Am.  Rep.  867;  Dean  v.  Metropol- 

Long  V.   Crosson,   119  Ind.  3,  21   N.  itan   El.    R.    Co.,    119   N.   Y.  540,   23 

E.  450,  4  L.  R.  A.  783 ;  Gebb  v.  Rose,  N.  E.  1054. 

40  Md.  387;  Atlantic  Nat.  Bank  v.  "Thompson  v.  Mills,  39  Ind.  528; 
Tavener,  130  Mass.  407;  Warden  v.  Wells  v.  Wells,  35  Miss.  638;  Chad- 
Lyons,   118  Pa.  St.  396,   12  Atl.  408.  bourne  v.   Gilman,  64  N.  H.  353,   10 

'"  Such  statutes  exist  in  Iowa,  New  Atl.    701 ;    Dean   v.    Metropolitan    El. 

York,  North  Carolina,  Ohio,  Oregon,  R.  Co.,  119  N.  Y.  540.  23  N.  E.  1054; 

Washington  and  perhaps  a  few  other  Crooks  v.   Crooks,   34  Ohio   St.  610. 

states.  ™Kinnaman   v.    Pyle,   44  Ind.  275; 

"Jones  V.   Clifton,    101   U.   S.  225,  Jarrell  v.   Crow.   30   Tex.   Civ.   App. 

25  L.   ed.  908;   Merchants  &c.   Assn.  629,  71  S.  W.  397.       Contra,  Winans 

v,  Scanlan,  144  Ind.  11,  42  N.  E.  1008.  v.    Peebles,    31    Barb.    (N.    Y.)    371, 

See  also.  Maxwell  v.  Grace,  85  Ala.  revd.  32  N.  Y.  423. 

577,  5  S.  W.  319;  Ogden  v.   Ogden,  ™Argo  v.  Coffin,  142  111.  368,  32  N. 

60  Ark.  70,  28  S.  W.  796,  46  Am.  St.  E.  679,  34  Am.  St.  86 ;  Jones  v.  Jones, 
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this  presumption  by  showing  some  impairment  of  mind  by  ex- 
treme age  or  disease."  It  may  be  stated  as  a  general  proposition 
that  a  person  has  sufficient  legal  capacity  to  contract  when  he  is 
in  the  possession  of  mental  capacity  sufficient  to  transact  his  busi- 
ness with  intelligence.^^  Unsoundness  of  mind  implies  an  entire 
lack  of  intelligent  understanding,  not  a  mere  weakness  of  under- 
standing.*^ But  the  grantor  must  have  a  mind  capable  of  assent 
to  the  act,^*  and  be  able  to  comprehend  the  transaction  of  which 
the  deed  is  a  part.'°  The  party  seeking  to  set  a  deed  aside  on  the 
ground  of  the  insanity  of  the  grantor  must  show  that  such  grantor 
had  not  mind  enough  to  comprehend,  in  a  reasonable  manner,  the 
nature  and  effect  of  what  he  was  doing.*^  Mere  weakness  of 
understanding  does  not  of  itself  incapacitate  one  to  make  a  valid 
contract.  It  is  only  where  he  has  not  strength  of  mind  sufficient 
to  understand  the  nature  and  consequences  of  his  act  that  his 
deed  can  be  avoided  on  the  ground  of  insanity.*^  The  deed  of 
a  monomaniac  cannot  be  avoided,  unless  he  was  incapacitated 
from  exercising  his  judgment  in  the  transaction.** 

§  3821.  Disability  of  insane  persons — Deed  of  insane  per- 
sons under  guardianship. — It  is  a  well  established  rule  that 
the  conveyance  of  a  person  who  has  been  adjudged  to  be  of 

137  N.  Y.  610,  33  N.  E.  479;  Brown  "^  McElwain  v.  Russell,   11   Ky.  L. 

V.  Brown,  39  Mich.  792;  Elcessor  v.  649,    12  S.  W.   Ill;   Sabledowsky  v. 

Elcessor,    146    Pa.    St.    359,    23    Atl.  Arbuckle,   SO   Minn.   475,    52   N.   W. 

230;    Farnsworth    v.    Noffsinger,    46  920;  Jones  v.  Jones,   137  N.  Y.  610, 

W   Va  410,  33  S.  E.  246.  33  N.  E.  479 ;  Stewart  v.  Flint,  59  Vt. 

"Shea  V.   Murphy,  164  111.  614,  45  144,  8  Atl.  801. 

N.  E.  1021,  56  Am.  St.  215 ;  Cutts  v.  "^  Crowther  v.  Rowlandson,  27  Cal. 

Young,   147  Mo.  587,  49  S.  W.  548 ;  376 ;  Worthington  v.  Campbell,  8  Ky. 

Buckey  V.  Buckey,  38  W.  Va.  168,  18  L.    (abstract)    416,    1    S.     W.     714; 

S.  E.  383.   See  also,  ante,  vol.  1,  §  365.  Blakeley   v.   Blakeley,   33   N.   J.    Eq. 

'^  Crowther  v.  Rowlandson,  27  Cal.  502 ;    Stewart   v.    Flint,   59   Vt.    144, 

376;    Ring   v.   Lawless,    190   111.    520,  8  Atl.  801. 

60   N.   E.   881 ;    Seerley  v.   Sater,   68  "  Burt  v.  Quisenberry,  132  111.  385, 

Iowa   375,   27   N.   W.   262;      Hill   v.  24  N.  E.  622;     Somers  v.  Pumphrey, 

Nash,   41    Maine   585,    66   Am.    Dec.  24  Ind.  231 ;  Beville  v.  Jones,  74  Tex. 

266-   Van   Deusen  v.   Sweeft,   51   N.  148,   11    S.   W.   1128;   King  v.   Cum- 

Y  378  mings,    60    Vt.    502,     11    Atl.     727; 

''Warfield    v.    Warfield,    76    Iowa  Wright  v.  Jackson,  59  Wis.   569,   18 

633   41  N.  W.  383;  Cain  v.  Warford,  N.  W.  486. 

33   Md    23-   McDaniel  v.   McCoy,  68  "'Burgess  v.  Pollock,  S3  Iowa  273, 

Mich.  332,  id  N.  W.  84;  Dickson  v.  5  N.  W.  179,  36  Am,  Rep.  218;  Ho- 

Kempinsky,  96  Mo.  252,  9  S.  W.  618 ;  vey  v.  Hobson,  55  Maine  256 ;  Den- 

Aiman  v   Stout,  42  Pa.  St.  114.  nett  v.  Dennett,  44  N.  H.  531,  84  Am. 

•"Cole  V    Cole,  21  Nebr.  84,  31  N.  Dec.   97;    Ekin     v.     McCracken,     11 

W   493  Phila.    (Pa.)    534,  32  Leg.   Int.  405. 
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unsound  mind,  and  is  under  guardianship  is  absolutely  void.^° 
The  conveyance  being  void,  the  guardian's  assent  to  it  will 
not  validate  it,  unless  the  assent  is  authorized  by  a  court  with 
authority  to  order  conveyances  in  such  cases.^"  While  the 
guardianship  continues  there  is  a  conclusive  presumption  that 
the  ward  lacks  capacity  to  make  a  conveyance."  But  if  the 
guardianship  has  ceased  at  the  time  the  conveyance  is  made  there 
is  no  such  conclusive  presumption."^  In  some  states  the  presump- 
tion exists  by  virtue  of  the  statute,  when  idiocy  or  lunacy  has  once 
been  found,  even  though  the  guardianship  may  have  been  aban- 
doned."^ In  some  jurisdictions  the  commitment  to  some  asylum 
or  retreat  is  not  even  prima  facie  evidence  of  the  committed  per- 
son's incapacity  to  contract."*  The  deed  of  an  insane  person, 
before  being  adjudged  insane  and  put  under  guardianship,  is  not 
void  but  voidable,  and  may  be  confirmed  or  avoided  by  such  per- 
son after  becoming  sane,  or  by  the  heirs  of  such  person."^  While 
this  is  the  general  rule,  some  courts  have  held  that  the  deed  is 
void."" 

,§  3822.  Disability  of  insane  persons — Confirmation  and 
disaffirmance  of  deed. — A  confirmation  by  the  grantor  must 
be  made  with  a  knowledge  of  the  voidable  character  of  the  deed 

''New  Eng.  Loan  &  Trust  Co.  v.  Leggate   v.     Clark,    111     Mass.    308; 

Spider,  54   Kans.   560,   38   Pac.   799;  Dewey  v.  Algire,  37  Nebr.  6,  55   N. 

Wait   V.    Maxwell,   5    Pick.    (Mass.)  W.  276,  40  Am.  St.  468 ;  Miskey's  Ap- 

217,    16    Am.    Dec.    391;    Hughes    v.  peal,  107  Pa,  St.  611. 

Jones,   116  N.   Y,   67,  22   N.   E.  446,  "'Castro   v.   Geil,    110   Cal.  292,  42 

5  L.  R.  A.  637,  15  Am.  St.  386;  Im-  Pac.  804,  52  Am.   St,  84;   Greene  v. 

hoff  V.   Witmer's  Admr,,  31   Pa.   St.  Maxwell,  251  111.  335,  96  N.  E.  227,  36 

243;  ante,  vol.  1,  §§  368,  378.  L.  R.  A,   (N.  S,)  418;  Studebaker  v. 

''°  Shanks    v.    Seamonds,    24    Iowa  Taylor,   170   Ind.  498,  83   N.  E.  747, 

131,  92  Am.  Dec.  465;  Myers  v.  Mc-  127   Am.    St.    397;    Boyer   v.    Berry- 

Gavock,  39  Nebr.  843,  58  N.  W.  522;  man,    123    Ind.    451,    24    N,    E.   249; 

Dengenhart  v.  Cracraft,  36  Ohio  St.  Riley  v.  Carter,  !(,  Md.  581,  25  Atl. 

549,    See  also,  Rannells  v.  Gerner,  80  667,  19  L.  R.  A,  489 ;  Moran  v,  Moran, 

Mo.  474.  106  Mich.  8,  63  N.  W.  989,  58  Am. 

'"Leonard    v,    Leonard,     14     Pick,  St,  462;   McAnaw  v.  Tiffin,  143  Mo. 

(Mass.)  280;  Rannells  v.  Gerner,  80  667,  45  S.  W,  656;  French  Lumbering 

Mo.  474,  Co,    V,    Theriault,    107   Wis,    627,   83 

■^Willwerth  v,  Leonard,  156  Mass.  N.   W.  927,  51   L,   R,  A,  910,    As  to 

277,  31   N,   E,  299;  Thorpe  v,  Hans-  whether    guardians    can    ratify,    see 

com,    64    Minn,    201,    dd    N,    W,    1;  note   in  Ann,    Cas,   1912D.   704;   also 

Elston  V,  Jasper,  45  Tex,  409,  ante,  vol.  1,  §  382, 

°'Burnham  v.  Kidwell,  113  111,  425;  "Boddie  v.  Bush,  136  Ala.  560,  33 

Redden  v.  Baker,  86  Ind.  191,  So,    826;    Galloway   v.    Hendon,    131 

■"Topeka    Water     Supply     Co.     v,  Ala.  280,  31  So,  603;  Elder  v,  Schu- 

Root,    56   Kans.    187,    42    Pac.    715;  macker,   18   Colo.  433,   33   Pac.   175; 
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and  with  the  intention  to  confirm  it.°'  After  his  restoration  to 
sanity  the  grantor  may  confirm  his  deed  in  various  ways.  It  may 
be  done  by  a  new  deed,  by  contract,  by  his  acts  in  relation  to  the 
conveyance,  or,  perhaps,  even  by  his  failure  to  act.*^  Also 
his  subsequent  acceptance  of  the  consideration,  or  any  part  of 
it;  as  for  instance,  by  receiving  support  from  the  grantee,°* 
or  by  receiving  payment  on  purchase-money  notes  taken  from 
the  grantee.^  So  also  the  deed  of  an  insane  man  under  guard- 
ianship may  be  confirmed  by  him  during  a  lucid  interval,  if 
he  is  then  in  condition  to  well  understand  the  nature  of  the 
instrument  and  the  transaction  which  led  to  its  execution.^ 
If  a  grantor  under  guardianship  die  without  being  restored  to 
sanity,  his  heirs  or  devisees  may  ratify  his  deed,  and  it  has 
been  held  that  the  conveyance  is  ineffectual  to  convey  title  until 
so  ratified.^  Such  deed  may  also  be  disaffirmed  after  the  death 
of  such  grantor  by  his  heirs  or  devisees,*  or  by  his  executors  or 
administrators,  where  the  real  estate  is  required  to  pay  debts.' 
But  such  deed  will  not  be  set  aside  at  the  instance  of  a  creditor, 
or  other  person  not  a  privy  in  blood  or  a  legal  representative  of 
the  grantor.*  The  grantor  himself  may  avoid  his  deed  on  ac- 
count of  his  insanity  at  the  time  of  its  execution.''  This  is  on  the 
ground  that  if  he  has  no  mind  he  cannot  agree  in  mind  with  an- 
other in  making  a  conveyance  or  other  contract.* 

§  3823.    Disability  of  insane  persons — Restoring  consider- 
ation on  disaffirmance. — There  is  a  lack  of  harmony  among 

German  Savings  &  Loan  Soc.  v.  De-        '  Valpey    v.    Rea,    130    Mass.    384 ; 

Lashmutt,  67  Fed.  399.  Brigham  v.  Fayerweather,  144  Mass. 

"'  Eaton  V.  Eaton,  37  N.  J.  L.  108,  48,  10  N.  E.  735.. 
18  Am.  Rep.  716 ;  Tucker  V.  Moreland,        •  Schuff   v.    Ransom,   79   Ind.   458;' 

10  Pet.   (U.  S.)  58,  9  L.  ed.  345.  Northwestern    Mut.    F.    Ins.    Co.    v. 

"'Jones   V.    Evans,    7   Dana    (Ky.)  Blankenship,    94    Ind.    535,    48    Am. 

96 ;  Arnold  v.  Richmond  Iron  Works,  Rep.  185 ;  Brown  v.  Brown,  209  Mass. 

1  Gray     (Mass.)     434;     Tucker    v.  388,  95  N.  E.  796. 
Moreland,  10  Pet.   (U.  S.)  58,  9  L.        "Judge  of  Probate  v.  Stone,  44  N. 

ed.  345.  H.  593. 

"' Bond  v.  Bond,  7  Allen  (Mass.)  1.        °Kilbee    v.    Myrick,    12    Fla.    419; 

'Arnold  v.  Richmond  Iron  Works,  Hunt  v.   Weir,   4   Dana    (Ky.)    347; 

1  Gray   (Mass.)   434.  Ingraham  v.  Baldwin,  9  N.  Y.  45. 

^ Eaton  V.   Eaton,  37  N.  J.  L.   108,        'Grant  v.  Thompson,  4  Conn.  203, 

18  Am.  Rep.  716;  Blakeley  v.  Blake-  10  Am,  Dec.  119;  Musselman  v.  Cra- 

ley,  33  N.  J.  Eq.  502.    See  also,  King  vens,  47  Ind.  1 ;  Turner  v.  Rusk,  53 

V.  Sipley,  166  Mich.  258,  131  N.  W.  Md.  65. 

572;   Newman  v.   Taylor   (Tex.   Civ.        'Crawford   v.    Scovell,   94   Pa.    St. 

App.),  122  S.  W.  425.  48,  39  Am.  Rep.  766. 
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the  decisions  upon  tlie  question  as  to  whether  there  shall  be  a 
restoration  of  the  consideration  when  the  conveyance  of  an  in- 
sane person  is  attempted  to  be  set  aside.  But  the  general  rule 
seems  to  be  that  the  conveyance  of  an  insane  person  will  not  be  set 
aside  when  the  other  party  has  acted  in  good  faith  and  in  igno- 
rance of  jthe  unsoundness  of  the  grantor's  mind,  unless  the  con- 
sideration can  be  restored.®  Or,  where  the  grantee  acted  in  good 
faith,  and  it  is  impossible  to  return  the  consideration  paid  by 
him,  the  amount  may  be  made  a  charge  or  lien  on  the  land  if  the 
conveyance  is  set  aside.^°  If  the  parties  cannot  be  placed  in  statu 
quo,  the  title  of  a  bona  fide  purchaser  for  value  will  remain  good 
against  the  insane  grantor  and  against  his  heirs. ^^  But  it  would 
seem  that  if  the  grantee  knew  of  the  grantor's  unsoundness  of 
mind,  a  return  of  the  consideration  is  not  a  necessary  prerequisite 
to  an  avoidance  of  the  conveyance^^  because,  it  is  said,  he  who 
deals  with  an  insane  person  does  so  at  his  peril.^^  There  are  a 
number  of  cases  which  hold  that  on  avoidance  of  a  conveyance 
made  by  an  insane  person,  the  consideration  need  not  be  restored, 
but  in  most  of  such  cases  the  grantee  had  knowledge  or  there 
were  peculiar  features  of  hardship  or  detriment  to  the  grantor." 

§  3824.    Disability  from  drunkenness. — The  deed  of  a  per- 
son rendered  incompetent  by  intoxication  is  voidable  only,  and 

"Eldredge  v.   Palmer,   185  111.  618,  44  N.  E.  543;  Hale  v.  Kobbert,   109 

57  N.  E.  770,  76  Am.   St.  59;  War-  Iowa   128,  80  N.  W.  308;   Hosier  v. 

field  V.  Warfield,  76  Iowa  633,  41  N.  Beard,  54  Ohio  St.  398,  43  N.  E.  1040, 

W.  383 ;  Boyer  v.  Berryman,  123  Ind.  35    L.    R.   A.    161,   56   Am,    St.   720 ; 

451,  24  N.  E.  249;  Myers  v.  Knabe,  Crawford  v.  Scovell,  94  Pa.  St.  48,  39 

51   Kans.  720,  33   Pac.  602;      Schaps  Am.  Rep.  766. 

V.   Lehner,   54   Minn.  208,  55   N.   W.  "Brigham    v.     Fayerweather,     144 

911;   McKenzie  v.   Donnell,   151    Mo.  Mass.   48,   10   N.   E.   735;   Wager   v. 

431,  52  S.  W.  214;   Pearson  v.  Cox,  Wagoner,   53    Nebr.-  511,   73    N.   W. 

71  Tex.  246,  9  S.  W.  124,  10  Am.  St.  937. 

740  •  ante,  vol.  1,  §  384.  "  Physio-Medical   College    v.    Wil- 

"Moran  v.  Moran,  106  Mich.  8,  63  kinson,    108   Ind.   314,  9   N.   E.    167; 

N.  W.  989,  58  Am.  St.  462,  Hovey  v.  Hobson,  53  Maine  451,  89 

"  Elder  v,  Schumacher,  18  Colo,  433  Am,    Dec,     70S ;     Chew  v.    Bank   of 

33  Pac,  175;  Scanlan  v,  Cobb,  85  111,  Baltimore,    14   Md,  299;   Brigham  v, 

296;   Alexander  v,  Raskins,  68  Iowa  Fayerweather,    144   Mass,    48,    10   N. 

73,  25  N,  W,  935;  Gribben  v.  Max-  E.   735;    Ricketts   v,   Joliff,   62   Miss, 

well,  34  Kans,  8,  7  Pac,  584,  55  Am,  440,    See  also,  Hale  v,   Kobbert,   109 

Pep,   233;  Odom  v,  Riddick,   104  N,  Iowa  128,  80  N,  W,  308;   Reason  v. 

Car,  515,  10  S.  E,  609,  7  L,  R,  A,  118,  .Tones,  119  Mich,  672,  78  N,  W,  899; 

17  Am    St    686  Mulligan  v,  Albertz,  103  Wis,  140,  78 

^=  Thrash  v,  Starbuck,  145  Ind.  673,  N,  W,  1093, 
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not  void,  and  he  may  ratify  or  disaffirm  on  becoming  sober." 
But  an  unreasonable  delay  in  avoiding  the  deed  will  be  taken  as 
a  confirmation  of  it."  Before  a  deed  can  be  avoided  on  the 
ground  of  the  drunkenness  of  the  grantor,  his  incompetency  must 
be  shown  by  proof  that,  at  the'time  of  his  execution  of  the  deed, 
his  understanding  was  clouded  or  his  reason  dethroned  by  actual 
intoxication."  But  where  incapacity  is  induced  by  a  long  course 
of  drunkenness  it  becomes  that  of  insanity  rather  than  that  of 
temporary  intoxication."  It  must  be  shown,  moreover,  that  the 
grantor  was  so  intoxicated  that  he  was  incapable  of  comprehend- 
ing the  effect  of  what  he  was  doing."  When  it  is  shown  that 
the  grantee  knew  of  the  grantor's  intoxication,  or  that  the  same 
was  produced  by  the  art  or  connivance  of  the  grantee,  or  that 
the  latter  took  undue  advantage  of  the  grantor's  condition,  equity 
will  relieve  the  grantor  against  the  conveyance.''"  Some  cases 
hold,  however,  that  equity  will  not  afford  the  grantor  relief  unless 
it  is  shown  that  the  grantee  connived  at  the  intoxication  or  took 
undue  advantage  of  the  grantor  in  consequence  of  his  condition. ^^ 
The  better  rule  seems  to  be,  that  the  grantor  may  avoid  his  deed 
in  such  case  although  the  intoxication  was  voluntary,  and  not  in 
any  way  procured  by  the  connivance  of  the  grantee.^^ 

§  3825.  Disability  from  duress — In  general. — Duress  oc- 
curs where  a  person,  by  the  unlawful  act  of  another,  is  induced 
to  make  a  contract  or  to  forego  some  act  under  circumstances 
which  deprive  him  of  the  exercise  of  free  will,^'  and  it  may  be 

'=  Joest   V.    Williams,    42    Ind.    565,  170 ;  Shackelton  v.  Sebree,  86  111.  616 ; 

13  Am.  Rep.  ill;  Eaton's  Admr.  v.  Reinskopf    v.    Rogge,    37    Ind.     207; 

Perry,   29   Mo.   96;   Williams  v.   In-  Newell    v.    Fisher,     11     Sm.    &    M. 

abnet,  1  Bailey   (S.  Car.)   343;  ante,  (Miss.)   431,  49  Am.   Dec.  66;   Bur- 

vol.  1,  §§  442,  444.  singer  v.  Bank  of  Watertown,  67  Wis. 

"Cummings  v.  Henry,  10  Ind.  109;  75,  30  N.  W.  290,  58  Am.  Rep.  848. 

Williams    v.    Inabnet,    1    Bailey    (S.  '"Johnson   v.    Pfifer,  6   Nebr.   401; 

Car.)   343.    See  also,  Kelly  v.  Louis-  Burroughs  v.   Richman,   13  N.   J.  L. 

ville  &c.  R.  Co.,  154  Ala.  573,  45  So.  233,  23  Am.  Dec.  717 ;  State  Bank  v. 

906.  McCoy,  69  Pa.  St.  204,  8  Am.  Rep. 

"Shackelton  v.  Sebree,  86  111.  616;  246. 

Cummings   v.    Henry,    10    Ind.    109;  =^  Campbell    v.    Ketcham,    1    Bibb 

Peck  V,   Gary,   27   N.   Y.  9,  84  Am.  (Ky.)  406;  Pittenger  v.  Pittenger,  3 

Dec.  220.  N.  J.  Eq.   156. 

"Wiley  V.  Ewalt,  (£  111.  26;  In  re  "=  Mansfield  v.  Watson,  2  Iowa  111- 

Miskey's  Appeal,   107   Pa.   St.  611.  French's    Heirs   v.    French,  8    Ohio 

"Donelson's   Adrars.    v.   Posey,   13  214.  31  Am.  Dec.  441. 

Ala.  752;  Caulkins  v.  Fry,  35  Conn.  "^'Wood  v.  Kansas  City  Home  Tel. 
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brought  about  by  the  unlawful  imprisonment  of  the  person,  or 
by  threats,  or,  under  some  circumstances,  by  persuasions  and 
importunities.  An  arrest  for  an  improper  purpose  without  just 
cause,  or  an  arrest  for  a  just  cause  without  lawful  authority,  or 
an  arrest  for  a  just  cause  and  under  lawful  authority  for  unlaw- 
ful purposes,  may  be  construed  a  duress. °*  But  there  is  no  duress 
where  the  imprisonment  is  under  legal  process  properly  obtained 
for  a  probable  cause,  with  no  ulterior  purpose,  and  a  deed  volun- 
tarily executed  by  the  prisoner  to  obtain  his  deliverance  cannot 
be  avoided  on  the  ground  of  duress. ^^  Threats  may  constitute 
duress,  but  they  must  be  of  such  a  character  as  to  afford  a  rea- 
sonable ground  of  fear  of  bodily  injury  or  of  restraint  of  lib- 
erty.^' 

§  3826.  Disability  from  duress — Duress  renders  deed  void- 
able only. — Actual  violence  or  imprisonment  is  not  necessary 
to  constitute  duress,  but  moral  compulsion  produced  by  threats 
of  great  bodily  harm  or  of  arrest,  or  threats  to  do  some  act  re- 
specting the  property  of  another  which  the  threatening  party  has 
no  right  to  do,  will  constitute  duress,  and  where  such  threatened 
j party  is  induced  to  execute  a  deed  under  such  circumstances  the 
.instrument  is  not  void  but  merely  voidable.^'  And  a  deed  given 
under  duress  may  be  ratified  by  the  acts  of  the  grantor  after  his 

Co.,  223  Mo.  537,  123  S.  W.  6 ;  Smith-  ==  Smith  v.  Atwood,   14  Ga.      402 ; 

wick  V.  Whitley,  152  N.  Car.  369,  67  Heaps  v.  Dunham,  95  111.  583;  Eddy 

S.    E.  914.  V.  Herrin,  17  Maine  338,  35  Am.  Dec. 

"  Hatter's     Exrs.     v.     Greenlee,     1  261 ;    Felton    v.    Gregory,    130    Mass. 

Port.    (Ala.)   222,  26  Am.   Dec.  370;  176;  Prichard  v.  Sharp,  51  Mich.  432, 

Lighthall  V.  Moore,  2  Colo.  App.  554,  16   N.   W.   798;    Holmes  v.   Hill,    19 

31    Pac.   511;    Taylor    v.    Cottrell,    16  Mo.  159;  Oconto  v.  Hall,  42  Wis.  59. 

III.  93 ;  Brooks  v.   Berryhill,  20  Ind.  ="  Love  v.  State,  78  Ga.  66,  3  S.  E. 

91;    Winfield    Nat.    Bank    v.    Croco,  893,  6   Am.     St.     234;     Hamilton  v. 

46  Kans.  620,  26  Pac.  939;   Soule  v.  Smith,  57  Iowa  15,  10  N.  W.  276,  42 

Bonney,   i^    Maine     128 ;     Morse    v.  Am.  Rep.  39 ;  Harmon  v.  Harmon,  61 

Woodworth,  155  Mass.  233,  27  N.  E.  Maine  227,  14  Am.  Rep.  556;  Taylor 

1010,  29  N.  E.  525;   Seiber  v.   Price,  v.   Jaques,   106   Mass.   291;   Goodrich 

26  Mich.  518;  Breck  v.  Blanchard,  22  v.  Shaw,  72  Mich.  109,  40  N.  W.  187; 

N.  H.  303 ;  Osborn  v.  Robbins,  36  N.  Barrett  v.  Weber,  125  N.  Y.  18,  25 

Y.  365,  4  Abb.  Pr.  (N.  S.)   (N.  Y.)  N.  E.  1068;  Radich  v.  Hutchins,  95 

15;  Ware  v.  Nesbit,  94  N.  Car.  664;  U,  S.  210,  24  L.  ed.  409. 

Stouffer  V.  Latshaw,  2  Watts   (Pa.)  "Eberstein  v.  Willets,  134  111.  101, 

165,    27    Am.    Dec.    297;    Phelps    v.  24    N.    E.   967;    Fairbanks   v.    Snow, 

Zuschlae,     34  Tex.     371:   Brown    v.  145  Mass.   153.  13  N.  E.  596.  1   Am. 

Pierce.  7  Wall.  (U.  S.)  205,  19  L.  ed.  St.   446;   Lyon  v.   Waldo,   36   Mich. 

134;  Fay  v.  Oatley,  6  Wis.  42.  345. 
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release  from  duress.-^  It  has  been  held  that  the  right  or  privilege 
of  avoiding  a  deed  executed  under  duress  is  personal  to  the  grant- 
or, and  cannot  be  availed  of  by  the  grantor's  creditors  or  by  any 
stranger.^'  Prompt  action  is  required  of  a  grantor  who  seeks  to 
avoid  a  deed  on  account  of  duress,  and  clear  and  satisfactory  evi- 
dence is  required  in  explanation  of  any  delay  on  his  part.""  Thus, 
an  unexplained  delay  of  three  years  in  bringing  a  suit  to  set  aside 
a  deed  alleged  to  have  been  obtained  by  duress,  during  w^hich  time 
the  property  has  passed  into  the  hands  of  innocent  purchasers,  has 
been  held  to  bar  the  right  to  sue.^^  In  Massachusetts  it  has 
been  held  that  a  deed  executed  under  duress  may  be  avoided  by 
the  entry  of  the  grantor  or  his  heirs  within  twenty  years/^  When 
a  court  sets  aside  a  deed  executed  under  duress,  it  may  compel  a 
reconveyance  upon  terms  just  to  both  parties.''^ 

§  3827.  Disability  from  undue  influence — What  constitutes 
undue  influence. — Undue  influence  imports  some  wrongful 
influence  that  deprives  the  party  over  whom  it  is  exercised  of  his 
free  agency.  And  where  such  influence  is  the  controlling  factor 
in  inducing  one  to  execute  a  deed  of  conveyance,  such  grantor 
himself,  or,  in  some  instances  at  least,  other  persons  in- 
juriously affected  by  the  conveyance,  may  have  such  deed 
set   aside.**     By  statute  in   California  undue   influence   is   de- 

^'Eberstein  v.  Willets,  134  111.  101,  duress   was   dismissed   for  an  unex- 

24  N.  E.  967 ;  Bodine  v.  Morgan,  27  plained  delay  of  twelve  years. 

N.  J.  Eq.  426;  Edwards  v.  Bowden,  ^Eberstein  v.  Willets,  134  111.  lOU 

103  N.   Car.  SO,  9  S.   E.  194.  24  N.   E.  967.   See  also,   Bouldin   v. 

^  Lewis     V.     Bannister,     16     Gray  Reynolds,   58   Md.   491 ;    Lef ebvre   v- 

(Mass.)    500;    Thompson    v.    Lock-  Dutruit,  51   Wis.  326,  8  N.  W.   149, 

wood,   15  Johns.    (N.   Y.)    256;   Mc-  37  Am.  Rep.  833. 

Clintick  v.  Cummins,  3  McLean   (U.  '"Worcester    v.     Eaton,    13     Mass. 

S.)  158,  Fed.  Cas.  No.  8699.  371,  7  Am.  Dec.  155. 

""Hunt  V.   Hardwick,   68   Ga.    100;  "^Reed  v.   Exum,  84  N.   Car.   430. 

Eberstein  v.  Willets,  134  111.  101,  24  '*Burt     v.     Quisenberry,     132     111. 

N.  E.  967;  Lyon  v.  Waldo,  36  Mich.  385,  24  N.  E.  622;  Webber  v.   Sulli- 

345;    Miller   v.    Minor    Lumber    Co.,  van,    58   Iowa   260,    12    N.    W.    319; 

98  Mich.  163,  57  N.  W.  101,  39  Am.  Kithcart  v.   Larimore,  34  Nebr.  273, 

St.  524;   Reed  v.  Exum,  84  N.  Car.  51  N.  W.  768;  In  re  Smith,  95  N.  Y. 

430:     Doolittle     v.     McCullough,     7  516;    Eckert   v.    Flowry,    43    Pa.    St. 

Ohio    St.   299;    Heckman  v.    Swartz,  46;     Conley    v.     Nailor,     118   U.    S. 

50  Wis.  267,  6  N.  W.  891.  In  Mur-  127,  30  L.  ed,   112,  6  Sup.  Ct.   1001; 

phy  V.  Paynter,  1  Dill.   (U.   S.)   333,  Ralston  v.  Turpin,  129  U.  S.  663.  32 

Fed.    Cas.    No.   9952,   the   action   to  L.  ed.  747,  25  Fed.  7,  9  Sup.  Ct.  420; 

avoid    a     deed    on    the     ground    of  Chappell    v.    Trent,    90   Va.    849,    19 

S.  E.  314,  relating  to  a  will. 
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fined  to  be:  "(i)  In  the  use  by  one  in  whom  a  confidence 
is  reposed  by  another,  or  who  holds  a  real  or  apparent  au- 
thority over  him,  of  such  confidence  or  authority  for  the  pur- 
pose of  obtaining  an  advantage  over  him;  (2)  In  taking  an 
unfair  advantage  of  another's  weakness  of  mind;  (3)  In  taking 
a  grossly  oppressive  and  unfair  advantage  of  another's  necessities 
or  distress."^"  And  another  authority  has  said,  "Where  coercion 
is  not  sufficient  to  amount  to  duress,  but  a  social  or  domestic  force 
is  exerted  on  a  party  which  controls  the  free  action  of  his  will, 
and  prevents  any  true  consent  in  making  a  contract  or  execution 
of  deed,  equity  may  relieve  against  the  same  on  the  ground  of 
undue  influence."'"  In  case  the  influence  is  exerted  by  a  stronger 
mind  over  a  weak  one  in  such  a  manner  and  to  such  a  degree  as 
to  substitute  the  will  of  the  person  exerting  the  influence  in  place 
of  that  of  him  upon  whom  it  is  exerted,  so  that  the  latter  is  no 
longer  a  free  agent,  the  deed  may  be  avoided.'"  But  moderate 
solicitation  by  one  to  induce  another  to  execute  a  deed  in  favor 
of  the  former,  even  when  accompanied  with  tears,  does  not  con- 
stitute undue  influence.'*  Where  there  is  a  weakness  of  mind  in 
the  grantor  and  the  grantee  sustains  a  fiduciary  relation  to  him, 
or  such  relation  as  enables  him  to  influence  the  grantor,  the  pre- 
sumption of  undue  influence  is  raised.'^  There  is  a  well-defined 
distinction  between  undue  influence  arising  from  acts  which  the 
law  deems  fraudulent  and  undue  influence  resulting  from  fidu- 
ciary relations  existing  between  the  parties.*"  Weakness  of  mind 
furnishes  ground  for  suspicion  of  improper  influence,  and  there- 
fore, if  any  unfair  advantage  over  a  grantor  can  be  shown  or 
inferred  from  the  circumstances  of  the  transaction,  a  court  of 
equity  will  afford  relief  against  it.*^     If  the  grantee  occupied  a 

■"Cal.  Civ.  Code,  §   1S7S.  See  also,  Millican,    24    Tex.     426;    Conley    v. 

Dolliver  v.  DoUiver,  94  Cal.  642,  30  Nailor,  118  U.  S.  127,  30  L.  ed.  112, 

Pac.  4.  6  Sup.  Ct.  1001 ;  In  re  Carroll's  Will, 

"■Munson  v.  Carter,  19  Nebr.  293,  SO  Wis.  437,  7  N.  W.  434. 

27  N.  W.  208,  approved  and  followed  ""Doran    v.    McConlogue,    ISO   Pa. 

in  Hartnett  v.  Hartnett,  42  Nebr.  23,  St.  98,  24  Atl.  357. 

60  N.  W.  362.  See  also,  Edwards  v.  '°' Seeley    v.    Price,    14    Mich.    541; 

Bowden,    107   N.    Car.   58,    12    S.    E.  Duncombe  v.  Richards,  46  Mich.  166, 

58.  9   N.   W.    149;    Disch   v.   Timm,    101 

"Carty    v.    Connolly,    91    Cal.    IS,  Wis.   179,  77  N    W    196 

27    Pac.    599;    Howe    v.    Howe,    99  "Thomas  v.  Whitney,  186  111.  225, 

Mass.   88;    Sturtevant   v.    Sturtevant,  57  N.  E.  808 

116  111.  340,  6  N.  E.  428;  Millican  v.  ■^Carty  v.  Connolly,  91  Cal.   15,  27 
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situation  of  confidence  or  authority  with  respect  to  the  grantor, 
and  the  consideration  was  inadequate,  the  deed  may  be  avoided." 
A  deed  procured  by  undue  influence  is  voidable  and  not  absolutely 
void/' 

§  3828.  Disability  from  undue  influence — Confidential  re- 
lation of  parties. — The  relation  in  which  the  parties  to  a 
transaction  stand  to  each  other  is  often  a  material  circumstance, 
and  may  of  itself  in  some  cases  be  sufficient  to  raise  a  presump- 
tion of  undue  influence,  and  the  burden  is  upon  the  grantee  who 
receives  a  conveyance  from  a  person  who  confides  in  him,  or  is 
under  the  dominion  of  his  influence,  to  show  that  a  reasonable 
use  has  been  made  of  such  confidence  or  influence.**  The  con- 
fidential relation  is  not  confined  to*  the  usual  relations  between 
persons,  such  as  guardian  and  ward,  attorney  and  client,  pastor 
and  churchman,  physician  and  patient,  and  the  like,*°  but  it  may 
embrace  partners  and  copartners,  principal  and  agent,  master  and 
servant,  and,  generally,  all  persons  who  are  associated  by  any 
relation  of  trust  and  confidence ;  and  when  the  relation  exists,  the 
consequent  duties  and  obligations  are  perfectly  well  established 

Pac.    599;    Frizzell   v.    Reed,   77   Ga.  Arnold     v.     Townsend,     14     Phila. 

724;  Ashmead  v.  Reynolds,  134  Ind.  (Pa.)   216;  Gaston  v.  Bennett,  30  S. 

139,  33  N.   E.  763,  39  Am.   St.  238;  Car.   467,   9   S.    E.    515;    Millican   v. 

Oakey   v.    Ritchie,    69    Iowa   69,    28  Millican,    24    Tex.    426;    Taylor    v. 

N.    W.    448;    Crips    v.    Towsley,    73  Taylor,  8  How.    (U.   S.)    183,   12  L. 

Mich.  395,  41   N.  W.  332;  Crowe  v.  ed.    1040;    Fishburne    v.    Ferguson's 

Peters.  63  Mo.  429;  Cole  v.  Cole,  21  Heirs,  84  Va.  87,  4  S.  E.  575;  Kon- 

Nebr.  84,  31  N.  W.  493 ;  Dennett,  v.  ard  v.  Zimmerman,  79  Wis.  306,  48 

Dennett,  44  N.  H.  531,  84  Am.  Dec.  N.  W.  368. 

97;   Collins  v.   Collins,  45  N.  J.  Eq.  "  Shipman  v.  Furniss,  69  Ala.  555, 

813,  IS  Atl.  849,  18  Atl.  860;  Jackson  44   Am.   Rep.   528;   Burt  v.    Quisen- 

V.    King,    4    Cow.    (N.    Y.)    216,    15  berry,  132  111.  385,  24  N.  E.  622. 

Am.  Dec.  354;  Anthony  v.  Hutchins,  "Cannon  v.  Gilmer,   135   Ala.  302, 

10    R.    I.    165;    Seville   v.    Jones,   74  33    So.    659;    Nichols    v.    McCarthy, 

Tex.   148,   11   S.  W.   1128;   Allore  v.  S3  Conn.  299,  23  Atl.  93,  55  Am.  Rep. 

Jewell,  94  U.  S.  506,  24  L.  ed.  260;  105;  Dick  v.  Albers,  243  111.  231,  90  N. 

Davis  V.  Dean,  66  Wis.  100,  26  N.  W.  E.  683,  134  Am.  St.  369;  Highberger 

m.  V.  Stiffler,  21  Md.  338,  83  Am.  Dec. 

*'Waddell  v.  Lanier,  62  Ala.  347;  593;   Jacox  v.  Jacox,  40  Mich.  473, 

Klose  V.  Hillenbrand,  88  Cal.  473,  26  29    Am.     Rep.     547;     Duncombe    v. 

Pac.    352;    Frizzell   v.    Reed,   11   Ga.  Richards,  46  Mich.  166,  9  N.  W.  149; 

724;   Gardner  v.   Lightfoot,  71   Iowa  Farmer's   Exr.  v.   Farmer,   39  N.    T. 

577,  32  N.  W.  510;  Cherbonnier  v.  Eq.  211;  Fisher  v.  Bishop.  108  N.  Y. 

Evetts,    56   Md.    276;   Woodbury   v.  25.  15  N.  E,  331.  2  Am.  St.  357. 

Woodbury,   141  Mass.  329,  5  N.  E.  "'Bowe  v.  Bowe,  42  Mich.   195.  3 

275,  55  Am.  Rep.  479;  Smith  v.  Smith,  N.  W.  843;  Fisher  v.  Bishop.  108  N. 

90  Mich.  97.  51  N.  W.  361 ;  Graham  v.  Y.  25.  IS  N.  E.  331.  2  Am.  St.  357; 

Burch,  44  Minn.  33.  46  N.  W.  148;  Jones  v.  Jones,  137  N.  Y.  610,  33  N. 

Fisher   v.    Fisher,   9    N.    Y.    S.    4;  E.  479 
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by  long-settled  law.*"  The  mere  circumstance  that  a  deed  of 
gift  is  made  to  a  friend  of  long  standing,  one  who  has  been  ac- 
customed to  advise  the  grantor  in  matters  of  business,  does  not, 
however,  warrant  the  inference  of  undue  influence  improperly 
exercised  over  the  grantor.*'  Nor  does  the  mere  relation  of  mas- 
ter and  servant,  or  of  boarder  and  landlord,  raise  an  implication 
of  a  confidential  relation  which  the  courts  will  consider  in  pro- 
ceedings in  equity  to  set  aside  a  conveyance.*' 

|§  3829.  Disability  from  undue  influence — Relation  of 
parent  and  child. — The  influence  of  a  parent  over  a  child  is 
such  that  if  the  parent  takes  a  voluntary  conveyance,  or  one  upon 
an  inadequate  consideration,  from  a  son  or  daughter,  the  burden 
of  proof  is  upon  such  parent  to  show  that  he  did  not  take  any 
unfair  advantage  of  his  influence  and  authority  in  the  transac- 
tion.*® In  accepting  such  a  benefit  it  is  generally  incumbent 
on  the  parent  to  satisfy  the  court  that  the  child  fully  under- 
stood what  he  was  doing;  that  no  artifice  was  made  use  of 
to  induce  him  to  do  the  act  complained  of;  and  that  the  child 
had  competent  means  of  forming  an  independent  judgment. ^^ 
A  deed  made  by  a  parent  to  a  child  at  his  solicitation,  and 
because  of  partiality  induced  by  affection,  is  not  procured  by 
undue  influence,  and  the  conveyance  will  not  be  set  aside  on 
the  ground  of  undue  influence,  unless  the  court  is  convinced  that 
the  free  agency  of  the  grantor,  at  the  time  he  executed  the 
deed,  was  so  far  destroyed  that  he  would  not  have  made  the 
deed  if  left  to  himself.^^    But  it  has  been  held  that  a  conveyance 

"Darlington's   Estate,   147   Pa.    St.  611;    Beville  v.   Jones,   74   Tex.    148, 

624,  23  Atl.   1046,   30  Am.   St.  776;  11  S.  W.  1128;  Muzzy  v.  Tompkin- 

Yardley  v.  Cuthbertson,   108  Pa.   St.  son,   2  Wash.   St.  616,  27   Pac.   456, 

395,  1  Atl.  765,  56  Am.  Rep.  218.  28  Pac.  652. 

"  Pratt  V.  Barker,  1  Sim.  1,  4  Russ.  °°  Savery  v.   King,   5   H.   L.   Cases, 

507.  627;  Noble's  Adm.  v.  Moses,  81  Ala. 

"Doran    v.    McConlogue,    150    Pa.  530,    1    So.    217;    Williams    v.    Will- 

St.   98,   24   Atl.   357 ;    Krumbhaar   v.  iams,  63  Md.  371 ;  Ashton  v.  Thomp- 

Griffiths,  151  Pa.  St.  223,  25  Atl.  64.  son,  32  Minn.  25,   18  N.  W.  918. 

"Noble  V.   Moses,  74  Ala.  604,   1  '^Carty  v.  Connolly,  91  Cal.  IS,  27 

So.    217;    Knox    v.    Singmaster,    75  Pac.    599;   Burt   v.   Quisenberry,   132 

Iowa  64,  39  N.  xW.  183;  Williams  v.  111.  385,  24  N.  E.  622;   Brockway  v. 

Williams,    63    Md.    371;    Baldock    v.  Harrington,   82  Iowa   23,   47   N.   W. 

Tohnson,    14  Ore.   542,   13   Pac.   434;  1013;    Sullivan    v.    Hodgkin     (Kv.), 

In  re  Miskey's  Appeal,  107  Pa.   St.  12  S.  W.  IIZ,  11  Ky.  L.  642;  Fitz- 
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of  real  estate  made  by  a  parent  to  a  child  in  consideration  of  an 
undertaking  to  furnish  the  parent  a  comfortable  home  during 
life  will  be  set  aside  upon  the  application  of  the  parent,  where 
the  child,  after  receiving  the  conveyance,  fails  to  keep  his  agree- 
ment/- Where  a  parent  enfeebled  in  mind  by  age  or  disease, 
and  in  a  position  likely  to  be  subjected  to  the  influence  of  a  child, 
makes  a  voluntary  conveyance  to  such  child,  the  burden  is  upon 
such  child  to  show  that  the  parent  understood  the  nature  of  the  act, 
and  did  it  free  from  undue  influence  f^  but  where  the  parent  in 
the  prime  of  life,  in  full  possession  of  his  faculties,  with  a  full 
understanding  of  the  effect  of  his  act,  and  without  the  exercise 
of  any  influence  over  him  by  his  children,  makes  an  absolute 
gift  to  them,  the  gift,  although  improvident,  is  irrevocable."* 

§  3830.  Disability  from  adverse  possession — At  common 
law  and  under  statutes. — Af  common  law,  the  conveyance  of 
land  in  adverse  possession  of  another  was  void.^°  The  Statute 
32  Henry  VIII  prohibited  the  buying  or  selling  of  any  pretended 
rights  or  titles  to  any  lands,  tenements  or  hereditaments,  unless 
the  seller  or  his  ancestor,  or  those  by  whom  he  claimed,  had  been 
in  possession  of  the  same,  or  of  the  reversion  or  remainder  there- 
of, or  had  taken  rents  or  profits  thereof,  for  a  year  next  before 
the  sale."*"  This  statute  has  been  followed  more  or  less  closely 
in  statutes  in  some  of  the  states  of  this  country,  the  principal 
reason  given  for  its  adoption  being  that  it  prevents  the  purchase 
of  doubtful  claims  by  strangers  to  thein  for  the  purpose  of  litiga- 
tion.°^  In  such  states,  therefore,  conveyances  of  lands  which  at 
the  time  of  the  conveyance  are  in  the  adverse  possession  of  an- 

patrick  V.  Fitzpatrick,  91   Mich.  394,  AUer,  68  N.  J.  Eq.  666,  62  Atl.  427, 

51   N.  W.   1058;   Hansen  v.   Berthel-  2  L.  R.  A.  (N.  S.)  285,  111  Am.  St. 

son,    19   Nebr.   433,    27   N.    W.   423;  654;    Albert    v.    Haeberly,   68    N.    J. 

Le    Gendre   v.    Goodridge,   46   N.    J.  Eq.  664,  111  Am.  St.  652. 

Eq.  419,   19  Atl.  543,  afifd.  48  N.  J.  "'Bernstein  v.  Humes,  60  Ala.  582, 

Eq.  308,  23  Atl.  581.  31   Am.   Rep.   52;   Bruckner's   Lessee 

"'Hensan  v.   Cooksey,  237  111.  620,  v.  Lawrence,   1   Doug.    (Mich.)    19. 

86    N.    E.    1107,    127    Am.    St.    345;  ""The  bill   of   bracery   and   buying 

Fabrice   v.   Von   der   Brelie,    190   111.  of    titles,    usually    called    "The    Pre- 

460,  60  N.   E.  835.  tended  Title  Act,"  32  Hen.  VIII,  c. 

'^'Baur  V.  Cron,  71  N.  J.  Eq.  743,  9  (1540). 

66  Atl.   585.  °' Russell  v.   Doyle,   84   Ky.   386,   8 

"^Barnes    v.    Banks,    223    111.    352,  Ky.  L.  366,  1  S.  W.  604;   McMahan 

79  N.  E.   117,  8  L.  R.  A.    (N,   S.)  v.  Bowe,  114  Mass.  140,  19  Am.  Rep. 

1037n,    114  Am.    St.   331;   James   v.  321. 
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Other  are  declared  to  be  void ;"  and  in  some  states  the  buying  or 
selling  of  such  pretended  titles  is  declared  to  be  a  misdemeanor.''* 
So,  in  a  few  states  the  principle  of  the  statute  of  Henry  VIII 
has  been  recently  recognized  by  the  courts  without  statutory 
adoption.*" 

§  3831.  Disability  from  adverse  possession — What  consti- 
tutes adverse  possession. — The  sufficiency  of  acts  to  consti- 
tute an  adverse  possession  depends  on  the  facts  in  each  particular 
case,  viewed  in  the  light  of  the  statute."^  It  is  not  necessary  that 
the  title  of  the  disseizor  be  valid  to  constitute  an  adverse  posses- 
sion under  the  rule.  His  title  may  be  defective,  or  his  original 
entry  may  have  been  by  permission  of  the  true  owner."^  It  need 
not  generally  be  under  color  of  title,  unless  the  statute  provides 
that  the  possession  shall  be  by  one  "claiming  under  a  title  adverse 
to  that  of  the  grantor,"  in  which  case  it  has  been  construed  to 
require  a  claim  under  some  specific  title.®'  But  to  render  a  deed 
void  on  account  of  adverse  possession  at  the  time  of  its  delivery, 
the  land  must  be  in  the  actual  possession  of  one  claiming  ad- 
versely;** and  whether  possession  was  actually  held  adversely  to 
the  grantor  is  a  question  of  fact  for  the  jury  to  determine."* 
While  the  possession  of  the  adverse  holder  must  generally  be 
actual  as  distinguished  from  constructive,**  it  is  sufficient  to  make 

■"Conn.    Gen.    Stat.    1902,    §    4042;  Ind.   434,   47   N.   E.    1065,   49   N.   E. 

Ky.  Stat.  1903,  §  210;  New  York  Real  347. 

Prop.  L.,  §  225;  N.  Y.  R.  S.  Birds-  "^Gray    v.    Walker,    157    Gal.    381, 

eye's     (3d    ed.)     Ill,  p.  3057;   Tenn.  108  Pac.  278;   Ashcraft  v.   Courtney 

Code    1896,     §§    3171,    3172,    3175.  (Ky.),     121     S.     W.     625;     Ison    v. 

""N.  Y,  Penal  Code,  §  130;  North  Sturgill,   57   Ore.    109,    109   Pac.   579. 

Dakota  Code  1899,  §  7002.  110  Pac.  535. 

"Berry  v.   Tennessee  &c.    R.    Co.,  "^ Hall  v.  Stevens,  9  Mete.  (Mass.) 

134  Ala.  618,  33  So.  8;  Reyes  v.  Mid-  418;    Pearce    v.    Moore,    114    N.    Y. 

dleton,  36  Fla.  99,   17  So.  937,  29  L.  256,  21   N.  E.  419. 

R.  A.  66,  51   Am.   St.   17;   Patterson  ""Arents    v.    Long    Island    R.    Co., 

V.     Nixon,     79    Ind.     251.      But    the  156  N,  Y.  1,  SO  N.  E.  422;  Krenger 

present    statute   of   Indiana   provides  v.  Schultz,  6  N.  Dak.  310,  70  N.  W. 

that  any  person  having  the  right  to  269. 

recover    the    possession    of    real    es-  "Dawley  v.  Brown,  79  N.  Y.  390; 

tate,  or  to  quiet  the  title  thereto  in  Clark  v.  Davis,   19  N.  Y.  S.  191,  28 

the  name  of  any  other  person,  shall  Abb.  N.  Cas.   (N.  Y.)   135.  See  also, 

have   a   right   to    recover   possession  Sherwood  v.   Waller,   20   Conn.   262; 

or    quiet    title    in    his    own    name.  Bowling's  Heirs  v.  Roark   (Ky.),  24 

Burns'  Rev.  Stat.  1901,  §  1086.      See  S.  W.  4. 

also,  Peck  v.   Sims,   120  Ind.  345,  22  "Whitesides    v.    Martin,    7    Yerg. 

N.    E.   313;    Chapman   v.   Jones,    149  (Tenn.)   384. 

""Dawley  v.  Brown,  79  N.  Y.  390. 
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his  holding  adverse  within  the  policy  of  the  statutes  that  he  is 
in  actual  possession  of  a  part  of  the  land  claiming  the  whole  tract 
under  an  assurance  of  title  in  which  the  boundaries  of  the  whole 
are  specified  and  defined."  If  the  disseizor  abandons  his  pos- 
session, and  the  grantee  rightfully  enters  and  occupies,  he  takes 
title  under  the  deed.®*  More  than  half  the  states  have  enacted 
statutes  declaring  that  no  grant  or  conveyance  of  land  shall  be 
void  for  the  reason  that  the  lands  are  in  the  adverse  possession 
of  another  than  the  grantor  when  the  conveyance  is  executed. 
The  policy  in  these  states  is  to  render  the  transfer  of  land 
as  free  as  possible  and  to  disregard  the  question  as  to  whether 
the  grantor  is  in  or  out  of  possession.''''  This  change  of  the 
rule,  however,  will  not  render  valid  contracts  and  conveyances 
which  are  essentially  champertous  in  their  nature  and  thus  void.''" 

§  3832,  Capacity  of  corporations  as  vendors. — Every  pri- 
vate corporation  having  general  capacity  to  take  title  to  real  prop- 
erty has,  as  an  incident  to  its  ownership,  authority  and  capacity  in 
general  to  alienate  such  property."  The  cases  universally  sup- 
port this  power.'^  A  private  corporation  has  power  to  sell  and 
dispose  of  all  its  property,  except  its  franchise  of  existence,  with- 
out express  authority  from  the  legislature.'^  This  power  applies 
especially  to  private  corporations  that  are  organized  solely  for 
the  purpose  of  trade  manufacture  and  in  which  the  public  has  no 
direct  interest.'*    This  power  does  not  authorize  the  trustees  or 

"  Green    v.    Cumberland    &c.    Co.,  218 ;  Holmes  &c.  Mfg  Co.  v.'  Holmes 

110  Tenn.  35,  72  S.  W.  459.  &c.    Metal   Co.,    127   N.    Y.   252,   27 

■^Snow  V.   Orleans,   126  Mass.  453.  N.  E.  831,  24  Am.  St.  448;   Benbow 

"'Hall's   Lessee   v.   Ashby,  9   Ohio  v.   Cook,   115   N.   Car.  324,  20   S.   E. 

96,    34   Am.    Dec.    424;    Campbell    v.  453,  44  Am.,  St.  454;  In  re  Burton's 

Everts,   47  Tex.    102.  Appeal,    57    Pa.    St.    213;    Hearst   v. 

'"Johnson   v.    Hilton,   96    Ga.    577,  Putnam   Min.   Co.,   28   Utah    184,   77 

23   S.  E.  841;   Illinois  Land  &c.   Co.  Pac.  753,  66  L.  R.  A.  784,   107  Am. 

V.  Speyer,  138  111.  137,  27  N.  E.  931;  St.   698;   Uncas    Nat.   Bank   v.   Rith, 

Burton  v.    Perry,   146  111.   71,   34  N.  23  Wis.  339. 

E.  60 ;  Stewart  v.  Welch,  41  Ohio  St.  "  Metcalf     v.      American      School 

483.  Furn.    Co.,    122    Fed.    115;    Benbow 

"The    case    of    Sutton's    Hospital,  v.   Cook,   115   N.   Car.  324,  20   S.  E. 

10    Coke    23;    Joy    v.    Jackson    &c.  453,  44  Am,  St.  454. 

Plank  Rd.  Co.,  11  Mich.  155 ;  White-  "  Dupee    v.    Boston   Water    Power 

water  Valley   Canal   Co.   v.   Vallette,  Co.,    114     Mass.    37;     Sheldon    Hat 

21  How.   (U.  S.)  414,  16  L.  ed.  154.  Blocking     Co.    v.     Eickemeyer    Hat 

"Levering  v.  Bimel,   146  Ind.  545,  Blocking  Mach.    Co.,   90   N.   Y.   607, 

45  N.  E.  775:  Freeman  v.  Sea  View  64  How.   Pr.    (N.  Y.)   467. 
Hotel  Co.,  57  N.  J.  Eq.  68,  40  Atl. 
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directors  to  dispose  of  the  corporate  property  so  as  to  virtually 
end  the  existence  of  the  corporation  and  prevent  it  from  carry- 
ing on  the  business  for  which  it  was  incorporated.''^  Generally 
speaking,  corporations  have  the  same  dominion  over  their  prop- 
erty, with  the  same  right  of  disposition,  as  private  persons.'"  But 
a  corporation  has  no  power  to  either  sell,  mortgage  or  lease  its 
property  for  the  sole  benefit  of  an  officer  or  stockholder.'^  A 
corporation  that  had  no  power  to  engage  in  a  particular  business 
was  held  to  have  the  power  to  transfer  the  property  it  had  used 
in  such  business.'^  Where  there  are  no  creditors,  and  no  stock- 
holder objects,  a  corporation  as  against  all  other  persons  but  the 
state,  may  sell  and  dispose  of  all  its  property.'"  This  power  to 
convey  property  by  a  corporation  does  not  necessarily  apply  to 
quasi-public  corporations,  however,  for  the  reason  that  the  exer- 
cise of  such  power  would  be  in  violation  of  the  contract  the  cor- 
poration entered  into  with  the  state,  and  for  the  further  reason 
that  such  conveyances  would  be  contrary  to  public  policy.^" 

§  3833.    Capacity    of    corporations    as    purchasers. — The 

power  to  acquire  real  estate  exists  in  corporations  generally 
as  an  incidental  or  implied  power  without  being  expressly 
conferred. ^^  As  a  general  rule,  in  this  country,  corporations 
have  capacity  to  take,  hold  and  convey  such  lands  as  are 
reasonably  necessary  for  carrying  out  the  business  for  which 
they  were  created  unless  some  restriction  is  imposed  by  their 

"  People  V.  Ballard,  134  N.  Y.  269,  v,    Holcorab,    89    Iowa    123,    56    N. 

32  N.  E.  54,  17  L.  R.  A.  lil ;  Metro-  W.  407 ;  State  v.  Western  Irr.  Canal 

politan    Elev.    R.    Co.    v.    Manhattan  Co.,  40  Kans.  96,  19  Pac.  349,  10  Am. 

R.    Co.,    14  Abb.    Cas.    (N.   Y.)    103.  St.  166;  Hutchison  v.  Green,  91  Mo. 

See    also,    New    Orleans   &c.    R.    Co.  367,  1   S.  W.  853. 

V.  Harris,  27  Miss.  517.  "Memphis  &c.  R.  Co.  v.   Grayson, 

"Pritchard     v.     Kirsch,    58     App.  88  Ala.  572,  7  So,  122 ;  Chicago  Gas- 

Div.   (N.  Y.)   332,  68  N.  Y.  S.   1049,  Light    &    Coke    Co.    v.    People's    &c. 

affd.   171   N.  Y.  637,  63  N.  E.   1121;  Coke  Co.,  121  111.  530,  13  N.  E.  169, 

Hearst     v.     Putnam     Min.     Co.,     28  2  Am.  St.   124;  Eel  River  R.  Co.  v. 

Utah   184,  n   Pac.  753,  66  L.   R.  A.  State,    155   Ind.   433,   57   N.    E.   388; 

784.  107  Am.  St.  698.  Morisette  v.  Howard,  62  Kans.  463, 

"Minneapolis      Thrashing      Mach.  63  Pac.  756. 

Co.  V.   Jones,  95   Minn.   127,   103   N.  "Torrent  Fire  Eng.   Co.  No.   S  v. 

W.    1017.  Mobile,    101    Ala.    559,    14   So.    557; 

"State    V.     New    Orleans     Ware-  Pettit  v.    Stuttgart  &c.   Institute,   67 

house  Co.,  109  La,  64,  33  So.  81.  Ark.   430,   55    S,   W,   485;    Stockton 

"Bartholomew    v,    Derby    Rubber  Sav,    Bank   v.    Staples,    98   Cal,    189, 

Co.,   69   Conn.   .521,   38   Atl.   45;   De-  32  Pac,  936;   Havward  v,   Davidson, 

Camp  V.  Alward,  52  Ind,  468;   Price  41  Ind.  212;  Brown  v.  Bradford,  103 
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charters  or  by  statute.'^  A  corporation,  moreover,  though  its 
duration  is  limited,^^  may  take  an  estate  in  fee,  so  that  it  may 
convey  title  in  fee."  Contrary  to  the  common-law  rule,  the 
modern  doctrine  is  that  on  the  dissolution  of  a  private  business 
corporation,  lands  held  by  it  do  not  revert  to  the  original  grantor, 
but  are  disposed  of  as  part  of  its  assets.*"  However,  a  different 
rule  is  sometimes  applied  on  the  dissolution  of  charitable  corpo- 
rations, and  their  real  estate  reverts  to  the  donor.**  Without  re- 
gard to  statutory  provision  on  the  subject,  it  is  a  settled  general 
principle  that  corporations  have  the  right  to  purchase  and  hold 
such  real  property,  and  such  only,  as  is  necessary  or  reasonably 
convenient  for  carrying  out  their  legitimate  corporate  purposes.'^ 
Where  the  corporation  has  power  to  acquire  title  to  land  at  all, 
its  power  in  a  particular  instance  to  hold  land  already  conveyed  to 
it  cannot  be  questioned  by  the  grantor  himself,**  or  by  his  heirs,*" 
or  by  his  subsequent  grantee, "^  or  by  his  creditors.*^ 

§  3834.  Capacity  of  aliens  to  purchase  and  convey  real 
€state. — At  common  law,  an  alien  could  not  inherit  from 
■either  an  alien  ancestor  or  a  citizen,®^  but  could  acquire  a  de- 
feasible title  to  real  property  by  purchase."^    "Purchase"  includes 

Iowa  378,  72  N.  W.  648;   Hurst  v.  Ave.   &c.    R.   Co.,   119  Ala.    lOS,  24 

American  Assn.,  105  Ky.  793,  20  Ky.  So.  114;  People  v.  Pullman's  Palace 

L.    1624,   49   S.   W.   800;   Richardson  Car.  Co.,  175  111.  125,  51  N.  E.  664, 

V.    Massachusetts    &c.    Mech.    Assn.,  64  L.  R.  A.  366. 

131    Mass.   174;   Thompson  v.   West,  ^Long  v.   Georgia   Pacific  R.   Co., 

59   Nebr.   677,   82   N.   W.    13,   49   L.  91   Ala.  519,  8  So.   706,   24  Am.   St. 

R.     A.     337.     See     also,   Cockrill  v.  931. 

Abeles,  86  Fed.  505,  30  C.  C.  A.  223.  "  Shelby  v.  Chicago  &c.  R.  Co.,  143 

'^Thompson    v.    Waters,    25    Mich.  111.    385,    32    N.    E.    438;    Mallett    v. 

214,   12  Am.  Rep.  243.  Simpson,  94  N.  Car.  37,  55  Am.  Rep. 

''Bailey  v.  Platte,  Denver  Canal  &  595. 

Milling   Co.,    12    Colo.   230,    21    Pac.  ™Hafner  v.  St.  Louis,  161  Mo.  34, 

35;   NicoU  v.  New  York  &  Erie  R.  61   S.  W.  632. 

Co.,   12  N.  Y.   121.  "'Gilbert  v.   Berlin,  70  N.  H.  396, 

"  1  Wilgus  Corp.  Cas.  903 ;  Wilson  48  Atl.  279. 

V.   Leary,    120   N.   Car.  90,  26  S.   E.  «=Wunderle   v.    Wunderle,    144   III 

630,  38  L.  R.  A.  240,  58  Am.  St.  778.  40,  22   N.  E.   195,   19  L.   R.  A.  84 ; 

*"  2  Wilgus  Corp.  Cas.   1426 ;  People  Ahrens  v.  Ahrens,  144  Iowa  486,  123 

V.   O'Brien,   111   N.   Y.   1,   18  N.  E.  N.  W.   164,  Am.  Cas.   1912A,   1098; 

.692 ;  2  L.  R.  A.  255,  7  Am.  St.  684.  Crane  v.  Reeder,  21  Mich.  24,  4  Am. 

''Danville    Seminary  v.    Mott,    136  Rep.  430:  Glynn  v.   Glynn,  62  Nebr. 

111.  289,  28  N.  E.  54.  872,  87  N.  W.  1052. 

"  1  Wilgus  Corp.  Cas.  1012 ;  Case  v.  "  Manuel  v.  Wulff,  152  U.  S    505 

Kelly,  133  U.  S.  21,  33  L.  ed.  513,  10  38  L.  ed.  532,  14  Sup.  Ct.  651;  Gov- 

Sup.    Ct.    216.    See    also.    South    &  erneur  v.  Robertson,  11   Wheat.    (U. 

TSTorth  Alabama  R.   Co.  v.   Highland  S.)   332;  Abrams  v.  State,  45  Wash. 
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devise  both  at  common  law"*  and  under  the  statutes  which  relate 
to  the  acquisition  of  real  property  by  aliens."''  The  title  of  an 
alien  can  only  be  assailed  by  the  st^te  on  the  ground  of  alienage/* 
and  until  the  state  procures  an  escheat  or  forfeiture  upon  pro- 
ceedings in  the  nature  of  office  found,  the  alien  has  complete 
dominion  over  the  property."^  And  before  divested  of  title  by 
the  state,  the  alien  may  convey  real  estate  acquired  by  him 
by  purchase,  to  any  one  capable  of  taking  and  holding  title,  and, 
according  to  the  weight  of  authority,  his  grantee  will  not  there- 
after lose  his  title  on  account  of  the  grantor's  alienage."'  It 
is  sometimes  said  that  the  grantee  of  the  alien  takes  a  title 
liable  to  be  defeated  by  the  state  alone.""  But  upon  the  death  of 
the  alien  holding  title  to  land  by  purchase,  without  having  con- 
veyed the  land  and  without  his  title  thereto  having  been  divested 
by  the  state,  no  proceeding  in  the  nature  of  office  found  is  neces- 
sary to  vest  the  title  in  the  state.^  The  common-law  principles 
as  to  property  rights  of  aliens  are  still  generally  recognized  in 
most  of  the  states,  but  in  some,  almost  all  distinctions  between 
citizens  and  aliens  regarding  property  rights  have  been  removed 
_  by  legislative  enactment.^ 

\  327,  88  Pac.  327,  122  Am.  St.  914.  But  also,    Stewart    v.    Gold    &c.    Co.,    29 

'see  Angus  v.  Noble,  73  Conn.  56.  46  Utah  443,  82  Pac.  475,   110  Am.   St. 

Atl.  278 ;  Beavan  v.  Went,  155  111.  572,  719. 

41  N.  E.  91,  31  L.  R.  A.  85,  and  note.  "Harley    v.     State,   40    Ala.    689;. 

"Jones   V.   Minogue,   29  Ark.   637;  Purczell  v.   Smidt,  21  Iowa  540.    See 

Guyer  v.  Smith,  22  Md.  239,  85  Am.  also,  Bradstreet  v.  Oneida  County,  13 

Dec.   650.  Wend.    (N.   Y.)    548;   In   re   Palmer 

°°Doehrel    v.     Hillmer,     102    Iowa  Window  Glass  Co.,  183  Fed.  902. 

169,  71   N.  W.  204;   Stamm  v.  Bost-  'Slater      v.       Nason,       15       Pick. 

wick,    122   N.   Y.   48,   25   N.   E.   233,  (Mass.)    345;    Crane    v.    Reeder,    21 

9  L.  R.  A.  597.  Mich.   24,   4   Am.   Rep.   430 ;    Colgaa 

"  Justice    Mining    Co.    v.    Lee,    21  v.  McKeon,  24  N.  J.  L.  566. 

Colo.   260,   40   Pac.   444,   52  Am.    St.  ''In   the    following   states   the   dis- 

216;    Governeur's    Heirs    v.    Robert-  abilities    of    aliens    are    substantially 

son,  11  Wheat.   (U.  S.)  332,  6  L.  ed.  removed,    though    in     some    (Mary- 

488.  land,  Virginia,  West  Virginia)   their 

"  McKinley    Creek    Mining    Co.    v.  removal    is    expressly    restricted    to 

Alaska  Mining  Co.,  183  U.  S.  563,  46  "alien   friends;"   Alabama,  Arkansas,, 

L.  ed.  331,  22  Sup.  Ct.  84.  Colorado,     Florida,     Maine,     Mary- 

"'Halstead   v.    Lake,    56   Ind.    363;  land,    Massachusetts,    Michigan,    Ne- 

Goodrich  v.   Russell.  42   N.   Y.    177;  vada    (except  Chinese),    New  Jersey, 

Strickley   v.    Hill,-  22    Utah    257,    62  North      Carolina,      North      Dakota, 

Pac.    893,   83    Am.    St.    786;    Oregon  Ohio,   Oregon,   Rhode   Island,   South 

Mortgage  Co.  v.  Carstens,  16  Wash.  Dakota,    Tennessee,    Utah,    Virginia 

165,  47  Pac.  421,  35  L.  R.  A.  841.  See  West  Virginia. 
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§  3835.  Capacity  of  convicts  to  take  and  convey  real  prop- 
erty.— At  common  law,  a  person  attainted  with  crime,  such 
as  treason  or  felony  forfeited  his  lands  to  the  crown  as  part  of 
the  punishment  for  the  crime.  Moreover,  the  blood  of  the  at- 
tainted person  was  corrupted  so  that  it  was  no  longer  inheritable, 
and  consequently  his  lands  escheated  to  the  lord  of  the  manor, 
as  if  the  tenant  had  died  without  heirs,  though  this  escheat  was 
subject  to  the  paramount  right  of  the  crown  to  forfeiture.^  Vari- 
ous statutory  changes  and  modifications  followed  this  ancient  rule 
of  attainder,  until  in  1870,  when  it  was  abolished  except  in  rare 
cases  of  outlawry.*  In  this  country,  we  have  no  such  law  as 
forfeiture  of  estates  in  fee  and  corruption  of  blood,  and  the  dis- 
abilities consequent  upon  conviction  and  sentence  for  crime  are 
such  only  as  are  imposed  by  statute.  °  Statutes,  however,  in  a 
number  of  the  states  have  imposed  some  disability  in  regard  to 
taking  and  conveying  property  upon  one  sentenced  to  imprison- 
ment, though  the  extent  of  such  disabilities  varies  among  the 
states.  Thus,  in  one  state,  the  convict  cannot,  during  his  impris- 
onment, make  any  will  or  conveyance  of  his  property;'  a  few 
states  declare  that  a  sentence  of  imprisonment  for  any  time  less 
than  for  life  suspends  all  civil  rights  of  the  person  so  sentenced  -^ 
and  in  several  states,  one  sentenced  to  imprisonment  for  life  is 
deemed  civilly  dead,  and  such  a  statute  has  been  held  to  prevent 
the  convict  from  inheriting.*  Under  some  statutes,  his  estate  may 
be  "administered  and  disposed  of"  as  if  he  were  naturally  dead, 
and  though  it  has  been  held  that  such  a  provision  does  not  neces- 
sarily produce  the  effect  of  natural  death  in  regard  to  the  descent 

=  B1.  Comm.  II,  251,  2S2,  254;  IV,  Pa.   St.   202,  42   Atl.   675;   Davis   v. 

381-387.  Laning,   85   Tex.   39,   19   S.   W.   846, 

'By  the   Forfeiture  Act,   2,1  &  34  18    L.    R.    A.    82,    34   Am.    St.    784; 

Vict.,   c.  23.  Baltimore  v.  Chester,  53  Vt.  315,  38 

"Donnelly's    Estate,    125    Cal.    417,  Am.  Rep.  611. 

58  Pac.  61,  73  Am.  St.  62;  Willing-  "R.  I.  Gen.  L.  1896,  ch.  285,  §  53. 

ham  V.  King,  23  Fla.  478,  2  So.  851 ;  '  Kansas    Gen.    Stat.   1901,    §   2301 ; 

Smith   V.    Becker,   62    Kans.   541,   64  Missouri   R.    S.    1899,    §   2382;    Ore- 

Pac.   70,   S3   L.  R.   A.   141;   Rankin's  gon,    Hill's    Stat.,    §    2021;    S.    Dak. 

Heirs    v.     Rankin's    Exrs.,    6     Mon.  Ann.  Stat.  1901,  §  8237. 

(Kv)   531,  17  Am.  Dec.   161;  Avery  'Donnelly's    Estate,    125    Cal.    417, 

V.  Everett,  110  N.  Y.  317,  18  N.  E.  58  Pac.  61,  IZ  Am.  St.  62. 
148;  Commonwrealth  v.  Clemmer,  190 
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of  his  property,®  there  appear  to  have  been  no  decisions  as  to  the 
effect  of  sHghtly  different  statutes  providing  that  upon  imprison- 
ment for  life  the  convict's  property  shall  be  "divided  among  his 
heirs  at  law  and  distributed  as  though  he  were  dead." 

'Smith    V.    Becker,    62    Kans.    541,     v.  Everett,   110  N.  Y.  317,   18  N.  E. 
64  Pac.  70,  53  L.  R.  A.  141;  Avery     148. 
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§  3883.  Covenants    for    title — Implied     §  3886.  Covenants     for     title  —  Cove- 
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3884.  Covenants      for      title — Cove-  quiet  enjoyment. 

nants    for    seizin    and  right        3887.  Covenants      for      title — Cove- 
to  convey.  nants     that     run     with    the 

3885.  Covenants  of  title — Covenants  land. 

against  encumbrances. 

§  3840.    Deeds   of   conveyance — Definitions — Form. — The 

term  "deed",  in  its  broad  signification,  includes  many  instruments 
in  law  besides  conveyances.  But  we  are  to  deal  only  with  deeds 
of  conveyance  as  the  term  is  popularly  used,  meaning  the  instru- 
ment whereby  the  title  to  real  property  is  conveyed  from  one  per- 
son to  another.  AA'ashburn  says :  "A  deed  is  defined  to  be  a 
writing  containing  a  contract  sealed  and  delivered  by  the  party 
thereto."^  Under  this  definition  might  be  included  such  instru- 
ments as  bonds,  leases,  mortgages,  agreements  to  convey  realtv, 
bills  of  sale,  and  all  other  contracts  evidenced  by  a  sealed  writ- 
ing.'' Another  definition  is  as  follows:  "A  deed  is  a  writing 
sealed  and  delivered;  or,  to  speak  more  particularly,  it  is  a  writ- 
ing done  on  paper  or  parchment,  testifying  to  the  performance, 
by  some  person  named  therein,  of  some  act  in  the  law  (such  as 
the  conveyance  of  property  or  the  making  of  a  contract),  au- 
thenticated by  the  seal  of  the  person  to  be  bound  thereby,  and 
delivered  to  the  person  intended  to  benefit  thereunder."^  A  deed 
of  conveyance  is  most  often  meant  when  the  word  "deed"  is 
used,  and  such  a  deed  may  be  defined  as  a  writing  under  seal, 
signed  and  executed  by  the  party  to  be  charged,  which  evidences 
the  contract  between  the  parties  whereby  the  title  to  real  prop- 
erty is  transferred  from  the  grantor  to  the  grantee  inter  vivos.* 
The  essentials  of  a  deed  as  enumerated  by  Lord  Coke  are,  (i )  a 
writing;  (2)  on  parchment  or  paper;  (3)3  person  able  to  con- 
tract; (4)  by  a  sufficient  name;  (5)  a  person  able  to  be  con- 
tracted with;  (6)  by  a  sufficient  name;  (7)  a  thing  to  be  con- 
tracted for;  (8)  apt  words  required  by  law;  (9)  sealing;  (10) 
delivery.    Therefore,  it  will  be  seen  that  the  principal  features  of 

^Washburn's  Real   Prop.   Ill,    (5th  260;    McMurtry   v.    Brown,    6    Nebr. 

ed )  §  2086  368 ;    Tavlor    v.    Glaser,    2    S.    &    R. 

'Hellman  v.  Howard,  44  Cal.  100;  (Pa.)   502. 

American  Ins.  Co.  v.  Avery,  60  Ind.  °Ency.  Laws  Eng.  IV,  p.  171. 

566;     Tavlor    v.     Morton,     S     Dana  *9  Am.  &  Eng.  Ency.  L.   (2d.  ed.) 

(Ky.)  365;  Wing  v.  Chase,  35  Maine  90,  91. 


I047  ESTATES   IN    FEE TRANSFER.  §    384 1 

a  deed  at  common  law  consist  of  a  writing  testifying  to  the  per- 
formance of  some  act  in  the  law,  and  such  writing  properly  sealed 
and  delivered.  A  majority  of  the  states  have  prescribed  certain 
statutory  forms  of  conveyances  that  may  be  used,  but  none  of 
them  provide  that  such  forms  must  be  used.  They  provide  also 
certain  things  that  are  essential  in  the  execution  of  deeds  of  con- 
veyance to  render  them  valid  or  to  entitle  them  to  record.  Such 
statutes  do  not  attempt  to  define  a  deed  of  conveyance,  nor  do 
they  make  provision  for  all  the  essentials  of  the  conveyance. 

§  3841.  Distinguished  from  other  instruments. — Unless 
great  care  is  exercised  in  drafting  a  deed  it  is  apt  to  become  con- 
founded with  other  instruments  from  which  it  is  essentially  dis- 
tinct. The  two  general  classes  of  instruments  with  which  deeds 
are  apt  to  be  so  confounded  are  contracts  to  convey  and  instru- 
ments testamentary  in  character.  In  some  cases  it  becomes  dif- 
ficult to  determine  whether  an  instrument  purporting  to  transfer 
an  interest  in  realty  is  a  deed  of  conveyance  or  simply  an  agree- 
ment for  a  deed.  The  whole  question  is  usually  one  of  intention  to 
be  gathered  from  the  instrument  itself. °  An  instrument  which 
shows  that  further  conveyancing  is  contemplated  by  the  parties  is  a 
contract  to  convey  and  not  a  deed  of  conveyance."  But  if  operative 
words  are  used  in  an  instrument  which  is  in  form  a  deed,  ex- 
ecuted and  delivered,  and  there  is  nothing  on  the  face  of  the  in- 
strument or  in  the  circumstances  surrounding  the  transaction  to 
show  a  different  intention,  it  can  be  nothing  less  than  a  deed  of 
conveyance.'  Often  instruments  in  the  form  of  deeds  will  be 
construed  as  wills,  and  those  in  appearance  wills,  will  be  con- 
strued as  deeds.  If  the  instrument  passes  no  present  interest  or 
right,  is  dependent  on  the  death  of  the  maker  to  consummate 
it,  and  is  under  his  control  and  recoverable  during  his  lifetime, 
it  is  a  will,  notwithstanding  in  form  a  deed  and  denominated 

^  Jackson    v.    Moncrief ,    5    Wend.  If),  13  Atl.  712,  6  Am.  St.  691 ;  Min- 

(N.  Y.)  26;  Ogden  v.  Brown,  ii  Pa.  eral   Development   Co.   v.    Tames    97 

St.  247;    Phillips  v.   Swank,   120   Pa.  Va.   403,   34   S.   E.   il;   Abercrotiibie 

St.  76,   13  Atl.   712,  6  Am.   St.  691;  v.  Shapira  (Tex.  Civ,  App  ),  IS  Tex 

Williams  V.   Paine,   169  U.   S.  55,  42  Ct.  Rep.  864,  94  S.  W.  392 
L.  ed.  658,  18  S.  Ct.  279.  'Bortz    v.    Bortz,    48    Pa.    St    382 

'Phillips    V.    Swank,    120    Pa.    St.  86  Am.   Dec.  603. 
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such/  But,  on  the  other  hand,  if  the  instrument  conveys  a  pres- 
ent vested  interest  or  right,  it  is  a  deed,  although  it  may  contain 
provisions  and  terms  usually  found  in  wills.  If  it  appears  that 
the  maker  intended  to  convey  any  estate  or  interest  whatever, 
to  vest  upon  the  execution  of  the  paper,  though  the  absolute  en- 
joyment of  the  estate  passed  is  postponed  until  the  death  of  the 
grantor,  such  instrument  will  be  construed  as  a  deed."  Also,  a 
deed  absolute  on  its  face  may  be  shown  to  be  in  fact  a  mortgage 
if  it  was  so  intended  at  the  time  of  its  execution  as  evidenced  by 
attending  circumstances  and  there  is  a  subsisting  debt  after  its 
execution." 

§  3842.  Various  species  classified  and  distinguished. — Ac- 
cording to  their  form  deeds  of  conveyance  are  divided  into  deeds 
of  indenture  and  deeds  poll.  This  classification  arises  from  a 
difference  in  the  number  of  the  parties  executing  the  deed,  in- 


'Gillham  v.  Mustin,  42  Ala.  365; 
In  re  Skerrett's  Estate,  67  Cal.  585, 
8  Pac.  181 ;  Dye  v.  Dye,  108  Ga.  741, 
33  S.  E.  848;  Jones  v.  Loveless,  99 
Ind.  317;  Tuttle  v.  Raish,  116  Iowa 
331,  90  N.  W.  66;  Poore  v.  Poore, 
55  Kans.  687,  41  Pac.  973;  Raw- 
lings  V.  McRoberts,  95  Ky.  346,  15 
Ky.  L.  771,  25  S.  W.  601;  In  re 
Lautenschlager's  Estate,  80  Mich. 
285,  45  N.  W.  147;  Sartor  v. 
Sartor,  39  Miss.  760;  Murphy  v. 
Gabbert,  166  Mo.  596,  66  S.  W.  536, 
89  Am.  St.  733:  Pinkham  v.  Pink- 
ham,  55  Nebr.  729,  76  N.  W.  411; 
Townsend  v.  Rackham,  143  N.  Y. 
516,  38  N.  E.  731;  MiUican  v.  Milli- 
can,  24  Tex.  426. 

'Thompson  v.  Johnson,  19  Ala. 
59 :  Stewart  v.  Sherman,  5  Conn. 
244;  Gumming  v.  Gumming,  3  Ga. 
460;  Bowler  v.  Bowler,  176  111.  541, 
52  N.  E.  437;  Spencer  v.  Robbins, 
106  Ind.  580,  5  N,  E,  726;  Kelley  v. 
Shimer,  152  Ind.  290,  S3  N.  E.  233; 
Hinson  v.  Bailey,  73  Iowa  544,  35 
N.  W.  626,  5  Am.  St.  700;  Ward  v. 
Ward,  104  Ky.  857,  20  Ky.  L.  986, 
48_  S.  W.  411;  Exum  v.  Canty,  34 
Miss.  533;  Hileman  v.  Bouslaugh,  13 
Pa.  St.  344.  53  Am,  Dec.  474.  A 
testator  having  disposed  of  all  his 
property  by  will  executed  to  a  sister 
a   deed   of   a   tract   of  land,   reserv- 


ing a  life  estate,  and  providing  that 
the  consideration  should  be  deducted 
from  the  grantee's  share  of  his 
estate.  Held  that  the  deed  passed  a 
present  interest  and  was  not  a 
testamentary  disposition.  Seaton  v. 
Lee,  221  111.  282,  77  N.  E.  446.  A  vol- 
untary deed  delivered  by  the  grantor 
to  a  depositary  to  be  delivered  to  the 
grantee  after  the  death  of  the 
grantor,  passes  an  immediate  inter- 
est subject  to  the  life  use  of  the 
grantor.  Grilley  v.  Atkins,  78  Conn. 
380,  62  Atl.  337,  4  L.  R.  A.  (N.  S.) 
816,  112  Am.  St.  152.  In  Stamper  v. 
Venable,  117  Tenn,  557,  97  S.  W. 
812,  it  was  held  that  an  instrument 
in  form  a  deed,  i-eciting  an  agree- 
ment to  reconvey  when  called  upon 
to  do  so,  and  a  power  of  attorney 
executed  by  the  grantee  authorizing 
the  grantor  to  collect  rent  during 
life,  is  a  deed  and  not  a  will. 

"De  Leonis  v.  Hammel,  1  Cal. 
App.  390,  82  Pac.  349;  Scott  v. 
Hughes,  124  Ga.  1000,  53  S.  E.  453; 
Caraway  v.  Sly  (111.),  78  N.  E.  588; 
In  re  Schmidt,  114  La.  78,  38  So. 
26;  O'Donnell  v.  Vandersaal,  213 
Pa.  SSI.  63  Atl,  60;  Plummer  v.  Use, 
41  Wash,  S,  82  Pac.  1009,  2  L.  R. 
A.  (N.  S.)  627;  Barchent  v.  Sny- 
der, 128  Wis.  423,  107  N.  W,  329. 
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denture  being  a  deed  between  two  or  more  parties,  and  a  deed 
poll,  the  deed  of  one  party.  Indentures  were  formerly  in  at  least 
two  parts  written  on  the  same  parchment  and  afterward  sep- 
arated by  cutting  in  an  indented  line."  This  form  of  deed  is 
now  obsolete,  but  the  word  indenture  is  now  used  to  denote  the 
fact  that  both  grantor  and  grantee  have  executed  the  deed." 
Originally  a  deed  poll  was  so  called  because  it  was  not  indented, 
but  "polled,"  or  cut  even,  but  now  its  only  distinguishing  fea- 
ture is  that  it  is  executed  by  only  one  party,  the  grantor.^^ 

With  reference  to  whether  deeds  create  an  estate  or  merely  af- 
fect one  already  created,  forms  of  conveyances  have  been  divided 
into  original  primary  deeds  and  derivative  or  secondary  deeds. 
Original  or  primary  deeds  were  such  as  created  estates  by  act 
of  the  parties.  They  embraced  feoffment,  gift,  grant,  lease,  ex- 
change, and  partition.  Transfers  of  land  were  originally  made 
by  means  of  the  delivery  upon  the  land  of  something  pertaining 
to  it,  such  as  a  piece  of  turf  or  a  bough  of  a  tree,  accompanied 
by  words  signifying  an  intention  to  transfer  the  land.  Later 
on  under  the  feudal  'system  land  was  transferred  by  a  formal 
delivery  of  possession,  called  livery  of  seizin,  accompanied  by 
words  indicating  the  nature  and  extent  of  the  grantee's  interest 
and  the  service  to  be  rendered  for  it.  This  mode  of  conveying 
land  was  called  a  feoffment.  Sometimes  delivery  of  possession 
was  accompanied  by  the  delivery  of  a  deed,  but  this  was  not 
necessary.  The  conveyance  was  primarily  a  gift,  the  only  con- 
sideration being  the  service  which  was  expected  to  be  rendered 
therefor."  After  a  time  a  writing  or  deed  in  connection  with 
feoffment  became  more  and  more  important,  and  finally  by  the 
statute  of  frauds,^^  a  feoffment  made  by  livery  of  seizin  only, 

"The  original  practice  was  to  de-  S.)    174,    174   L.    ed.    376;    Currie   v. 

liver   as   many   copies   of  the   instru-  Donald,  2  Wash.    (Va.)    58. 
ment  as  there  were  parties,  in  which        "Dyer  v.  Sanford,  9  Mete.  (Mass.) 

case     each     copy    was     indented     or  395,  43  Am.  Dec.  399;  Giles  v.  Pratt, 

notched.      See   2    Black.    Com.    295;  1   Hill    (S.   Car.)    239,   26  Am.   Dec. 

Dyer   v.    Sanford,   9   Mete.    (Mass.)  170;   Trinity  County   Lumber   Co.  v. 

395,  43  Am.  Dec.  399;  Dudley  v.  Sura-  Pinckard,  4  Tex.   Civ.   App.  671,  23 

ner,  5  Mass.  438.  S.  W.  720. 

"Hallett  V.  Collins,  10  How.   (U.       "  Poe  v.  Domec,  48  Mo.  441. 

"29  Charles  II,  ch.  3. 
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and  not  accompanied  by  a  deed  in  writing,  created  an  estate  at 
will  onl)^" 

A  deed  of  lease  and  release  was  a  contrivance  to  avoid  the 
publicity  of  a  livery  of  seizin  and  the  restrictions  of  the  stat- 
use  of  uses.^'  By  this  mode  of  transfer  a  lessee,  for  years  hav- 
ing entered  into  possession  of  the  land  without  any  livery  of 
seizin,  acquired  his  landlord's  interest  by  a  deed  of  release.  The 
deed  of  bargain  and  sale  was  another  form  of  conveyance  de- 
vised for  the  purpose  of  avoiding  .the  publicity  of  conveyance  by 
livery  of  seizin.  A  deed  of  release  could  only  be  made  in  case 
the  lessee  had  actually  entered  under  his  lease.  The  necessity 
for  such  an  entry  was  avoided  by  a  bargain  and  sale.  The  court 
of  chancery  held  that  the  bargainor  was  a  trustee  for  the  person 
who  paid  the  money.  But  the  cestui  que  trust  had  only  an  equit- 
able interest.^*  By  the  statute  of  uses,  where  a  person  is  seized 
of  land  to  the  use  of  another,  by  reason  of  any  bargain  or  sale, 
the  person  who  has  such  use  shall  be  deemed  in  lawful  seizin, 
estate,  and  possession  of  the  land.  This  statute,  as  applied  to  a 
deed  of  bargain  and  sale,  passes  the  legal  estate,  which  for  want 
of  feoffment  remained  in  the  bargainor,  to  the  purchaser,  who 
by  payment  of  the  purchase-money  was  entitled  to  the  equitable 
interest.  So  the  statute  united  the  possession  to  the  use,  so  that, 
the  very  instant  the  use  is  raised,  the  possession  is  joined  to  it, 
and  the  bargainee  becomes  seized  of  the  land.^' 

Another  species  of  deed  was  known  as  a  covenant  to  stand 
seized.  The  consideration  is  the  distinctive  and  essential  feature 
of  this  form  of  conveyance;  this  can  rest  only  in  consideration  of 
blood  or  marriage.  While  it  need  not  be  expressed  in  any  par- 
ticular words,  this  consideration  must  in  some  way  appear  as  the 
actual  consideration.^" 

*°Bythewood    &   Jarman's    Convey-  French  v.  French,  3  N.  H.  234.     See 

ancing    (4th   ed)),   vol.   V,   p.   3.    So  also,  2  Bl.  Com.  338;  Doe  v.  Simpson, 

by  statute  in  many  American   states.  2  Wils.  22 ;  Cobb  v.  Hines,  44  N.  Car. 

"  5  Bythewood  &  Jarman's   Prece-  343,  59  Am.  Dec.  SS9.     But  compare, 

dents   in   Conveyancing    (4th   ed.)    7.  Trafton  v.   Hawes,   102  Mass.  533,  3 

"French  v.  French,  3  N.  H.  234.  Am.    Rep.    494.     And    see   generally, 

"French  v.  French,  3  N.  H.  234;  Murry   v.    Kerney,    115    Md.    514,    81 

Digby's    Hist,    of   the    Law   of    Real  Atl.  6,  38  L.  R.  A.   (N.  S.)  937  and 

Prop.    (4th  ed.)   328.  note. 

=»Cook  v.   Brown,  34  N.  H.  460; 
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Derivative  or  secondary  deeds  of  conveyance  did  not  create  es- 
tates ;  they  affected  only  estates  already  created,  so  as  to  enlarge, 
restrain,  transfer,  or  extinguish  them.  They  embrace  release, 
confirmation,  surrender,  assignment,  and  defeasance.  Each  of 
these  forms  of  conveyance  has  its  own  appropriate  use  and  effect. 

The  formal  parts  of  a  common-law  deed  of  conveyance  are : 
(i)  the  premises;  (2)  the  habendum;  (3)  the  tenendum;  (4) 
the  reddendum;  (5)  the  conditions;  (6)  the  warranty;  (7)  the 
covenants;  (8)  the  conclusion.  By  premises  is  meant  all  that  is 
contained  in  a  deed  which  precedes  the  habendum,  and  includes 
the  names  of  the  parties  with  their  titles  and  additions,  a  recital 
of  all  such  matters  of  fact  as  are  necessary  to  explain  the  reason 
upon  which  the  contract  is  founded,  the  consideration,  and  a  cor- 
rect description  of  the  thing  granted.  The  habendum  immedi- 
ately follows  the  premises  and  states  what  estate  the  grantee  shall 
have  in  the  thing  granted,  its  duration,  and  to  what  use.  The 
tenendum  was  formerly  used  to  express  the  tenure  by  which  the 
estate  granted  was  holden,  and  followed  immediately  after  the 
habendum,  but  was  later  joined  to  the  habendum.  The  redden- 
dum originally  followed  next  after  the  tenendum  and  by  it  the 
grantor  reserved  something  new  to  himself  out  of  that  which  he 
before  granted.  Following  the  reddendum  comes  the  clause  con- 
taining the  conditions.  The  warranty  was  a  covenant  real  by 
which  the  grantor  of  an  estate  of  freehold  and  his  heirs,  were 
bound  to  warrant  the  title.  The  next  clause  contained  the  cove- 
nants, by  which  the  parties,  or  one  of  them,  was  obligated  to  do 
something  beneficial  to,  or  to  abstain  from,  something  which,  if 
done,  might  be  prejudicial  to  the  other.  The  last  part  of  the  deed 
is  the  conclusion.  This  mentions  the  execution  and  the  date, 
either  expressly  or  by  reference  to  the  beginning. 

§  3843.  Designation  of  parties — The  grantor. — The  deed 
should  describe  with  sufficient  clearness  and  certainty  who  is  the 
grantor  and  who  is  the  grantee,  and  usually  gives  their  names, 
places  of  residence,  occupation  or  profession,  and  such  other  de- 
scriptions as  are  usually  stated  in  deeds.  The  party  intending  to 
convey,  or  the  grantor,  should  be  designated  as  the  granting  or 
conveying  party  in  the  deed,  for  the  signing  and  sealing  a  deed  by 
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one  who  is  not  in  some  way  designated  as  intending  to  convey  is 
not,  generally  speaking,  enough  to  convey  his  interest.^^  However, 
some  cases  hold  that  one  signing  a  deed  is  bound  as  grantor,  though 
he  is  not  designated  as  such  in  the  body  of  the  instrument.^"  A 
description  of  a  party  to  a  deed  by  name,  residence,  and  occupa- 
tion does  not  within  itself  identify  the  party,  but  only  furnishes 
the  means  and  affords  a  presumption  of  identification.^^  Where 
no  names  are  mentioned  at  all  in  the  deed,  but  some  such  expres- 
sion as  "We  convey"  is  used,  and  the  deed  is  executed  by  several, 
it  seems  that  it  is  the  deed  of  all  executing  it.'*  Or,  where  a 
Iiusband  joins  in  the  execution  of  a  deed  to  the  property  of  his 
wife,  where  the  statute  requires  him  to  join  in  the  conveyance 
for  the  purpose  of  manifesting  his  consent  thereto,  it  may  be  held 
sufficient,  though  he  is  not  described  as  grantor  in  the  instru- 
ment,^'* especially  would  this  be  so  in  states  where  the  husband 
has  no  freehold  interest  in  the  real  estate  of  his  wife,  for  in  such 
case  he  has  nothing  to  convey.^"  Though  the  name  written  in  a 
deed  is  not  the  same  as  the  name  signed  to  it,  the  variance  may 
be  so  slight  as  not  to  destroy  the  presumption  that  they  are  in- 
tended for  the  same  person.^'  Also,  where  an  error  occurs  in  the 
name  or  residence  of  a  party  to  a  written  instrument  apparent 
upon  its  face,  and  from  its  contents  susceptible  of  correction  so 
as  to  identify  the  party  with  certainty,  such  error  does  not  affect 

"Davidson    v.     Alabama    Iron    &  App.),   Ill   S.  W.   1046;  Hronska  v. 

Steel  Co.,   109  Ala.  383,   19  So.  390;  Janke,  66  Wis.  2S2,  28  N.  W.  166. 

Dinkins  v.   Latham,    1S4  Ala.  90,   45  ''Tinder   v.   Tinder,    131    Ind,   381, 

So.  60;  Cordano  v.  Wright,  159  Cal.  30  N.  E.  1077;   Eames  v.  McGregor, 

610,   115   Pac.  227,  Ann.   Cas.   1912C,  43  Mich.  313,  5  N.  W.  408;   Rupert 

1044;    Barnsdall    v.    Boley,    119   Fed.  v.   Penner,  35   Nebr.   587,  53   N.   W. 

191 ;  Bradley  v.  Missouri  Pac.  R.  Co.,  598,  17  L.  R.  A.  824. 

91    Mo.   493,   4   S,   W.   427;    King  v.  =*  Sheldon  v.  Carter,  90  Ala.  380,  8 

Rhew,  108  N.  Car.  696,  13  S.  E.  174,  So.  63. 

23  Am.   St.  Id;   Stone  v.   Sledge,  87  ''Dentzel  v.   Waldie,   30   Cal.    138; 

Tex.  49,  26  S.  W.  1068,  47  Am.  St.  65 ;  Pease  v.  Bridge,  49  Conn.  58 ;   Clark 

Batchelor  V.  Brereton,  112  U.  S.  396,  v.    Clark,    16    Ore.    224,    18    Pac.    1; 

28  L.  ed.  748,  S  Sup.  Ct.  180;  Adams  Thompson  v.  Lovrein,  82  Pa.  St.  432. 

V.  Medsker,  25  W.  Va.  127.  '°Bray  v.  Clapp,  80  Maine  277,  13 

='  Sterling  v.  Park,  129  Ga.  309,  121  Atl.  900,  60  Am.  St.  197. 

Am.  St.  224,  12  Am.  &  Eng.  Ann.  Cas.  "Lyon  v.  Kain,  36  III.  362;   Dodd 

201 ;     Hargis    v.     Ditmore,     86    Ky.  v.   Bartholomew,  44  Ohio   St.   171,  5 

653,  9  Ky.  L.  783;  7  S.  W.  141 ;  Insur-  N.  E.  866;  Galveston,  H.  &  S.  A.  R. 

ance  Co.  of  Tennessee  v.  Waller,  116  Co.  v.  Stealev,  66  Tex.  468,  1   S.  W. 

Tenn.   1,  95   S.  W.  811.   115  Am.   St.  186.   But  see.'Kidd  v.  Bell  (Ky.),  122 

763;   Couch  v.   Schwalbe    (Tex.   Civ.  S.    W.    232     (wife    not    named    as 

grantor) . 


1053  ESTATES   IN    FEE TRANSFER.  §    3844 

the  validity  of  the  instrument.'''  The  grantor  may  be  identified 
by  the  certificate  of  acknowledgment,  as  where  the  officer  cer- 
tifies that  he  knows  the  person  signing  the  deed  to  be  the 
same  described  in  it,  and  who  executed  it.^"  The  grantor  may 
convey  the  land  by  any  name  which  he  may  use  as  a  signature, 
and  the  title  will  pass  to  his  grantee,  though  he  received  the  title 
under  a  different  name.'"  And,  though  the  grantor's  name  be 
incorrectly  stated  in  the  body  of  the  deed,  and  it  is  executed  by 
his  signing  his  correct  name,  the  deed  is  good.'^  So,  if  the  grantor 
signs  a  deed  by  his  Christian  name  only,  his  name  in  full  ap- 
pearing in  the  body  of  the  deed,  the  signing  is  sufficient  and  bind- 
ing.'^ The  middle  name  or  initial  of  a  person  is  not  a  part  of  his 
legal  name,  which  consists  of  one  given  name  and  one  surname.'' 
It  follows,  therefore,  that  the  omission  of  such  middle  name  or 
initial,  or  the  insertion  of  a  wrong  middle  name  or  initial  in  a 
deed  does  not  affect  its  validity.'*  But  in  recent  years  the  middle 
name,  or  its  initial,  is  apt  to  be  regarded  in  some  instances  as 
a  material  part  of  a  name,  and  especially  is  this  true  when  the 
first  name  is  not  given,  but  only  its  initial.'^  The  designation  of 
"junior"  or  "senior"  is  no  part  of  a  man's  name,  and  is  not  es- 
sential to  the  validity  of  the  deed.'® 

§  3844.  Designation  of  parties — The  grantee. — In  every 
grant  there  must  be  a  grantee  as  well  as  a  grantor,  and  he  must 
also  be  named  or  described  in  the  deed  else  no  title  passes  to  any . 
one.  He  is  usually  designated  in  the  premises  by  his  name,  but 
this  is  not  necessary  if  from  the  whole  instrument  it  appears 
who  he  is.'^    If,  however,  there  is  nothing  on  the  face  of  the  in- 

'^  Stewart   v.    Sutherland,    93    Cal.  "^  Banks  v.  Lee,  73  Ga.  25 ;  Erskine 

270,  28  Pac.  947;  Dodd  v.  Bartholo-  v.    Davis,   25    111.   251;    Roosevelt   v. 

mew,  44  Ohio  St.  171,  5  N.  E.  866.  Gardinier,  2  Cow.   (N.  Y.)  463;  Mc- 

^Lyon     V.     Kain,     36     111.     362;  Donald  v.  Morgan,  27  Tex.  503. 

Boothroyd   v.    Engles,   23   Mich.    19 ;  "  Schofield    v.    Jennings,    68    Ind. 

Houx  V.  Batteen,  68  Mo.  84;  Ballard  232;   Nicodemus  v.   Young,  90  Iowa 

V.    Carmichael,   83   Tex.   355,    18    S.  423,  57  N.  W.  906. 

W.  734.  ==  State    v.    Higgins,   60   Minn.    1, 

'°  Garwood    v.    Hastings,    38    Cal,  61  N.  W.  816,  27  L.  R.  A.  74,  51  Am. 

216;   Nixon  v.   Cobleigh,  52  111.  387;  St.  490. 

Wakefield  v.    Brown,   38   Mjnn.   361,  '"Kincaid  v.  Howe,  10  Mass.  203; 

37  N.  W.  788,  8  Am.  St.  671.  Sawyer  v.  Northan,  112  N.  Car.  261, ' 

'^  Janes  v.  Whitbread,  11  C.  B.  406.  16  S.  E.  1023. 

^'Zann  v.   Haller,  71   Ind.   136,  36  "Bay  v.  Posner,  78  Md.  42,  26  Atl. 

Am.  Rep.  193.  1084;  Newton  v.  McKay,  29  Mich.  1. 
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strument  indicating  who  the  grantee  is,  it  is  defective  and  passes 
no  legal  title.^*  So,  if  the  name  of  the  grantee  is  left  blank,  with 
no  other  designation  of  him  in  the  deed,  the  instrument  is  inop- 
erative as  a  conveyance  so  long  as  it  remains  in  this  condition/" 
The  fact  that  one  is  named  in  the  consideration  clause  of  a  deed 
does  not  make  him  a  grantee.*"  However,  it  is  not  essential  that 
the  grantee  should  be  formally  named  in  the  granting  part  of  a 
deed.  It  is  only  necessary  that,  taking  the  whole  instrument  to- 
gether, there  is  no  uncertainty  as  to  the  grantee.*^  Nor  is  it  ab- 
solutely necessary  that  the  grantee  be  named  at  all,  provided  he 
is  so  described  that  he  can  be  clearly  ascertained.*^  A  deed  to  a 
person  by  a  fictitious  name  passes  the  title,  and  it  makes  no  dif- 
ference in  the  legal  effect  of  a  deed  delivered  to  the  actual  pur- 
chaser that  he  is  called  by  some  other  name  than  his  own.*^  But 
a  deed  to  the  heirs  of  a  living  person,  without  naming  them,  is 
void  for  uncertainty.**  However,  this  rule  does  not  apply  where 
there  is  anything  in  the  deed  from  which  it  is  to  be  inferred  that 
the  word  "heirs"  was  not  used  in  its  technical  sense,  but  as  mean- 
ing children.*^  Also  a  deed  to  a  person  named  "and  her  chil- 
dren" is  not  void  as  to  the  mother  of  her  children  living  at  the 
time  the  deed  was  made.  Such  children  and  their  mother  take  the 
title  as  tenants  in  common,  but  children  subsequently  born  take 
no  title.*"  If  the  deed  is  made  to  one  and  his  heirs,  designating 
as  such  his  children  by  name,  the  conveyance  is  in  effect  to  the 

''Allen  V.  Allen,  48  Minn.  462,  51  Posner.    78    Md.    42,   26   Atl.    1084; 

N.  W.  473.  Newton  v.   McKay,  29  Mich.   1. 

^'Bardin  v.  Grace,  167  Ala.  453,  52  « Reeves    v.    Watts,    7    Best    &    S. 
So.   425,   Ann.   Cas.    1912A,   537,   and  523;    Gillespie   v.   Rogers,    146   Mass. 
note.    Whittaker  v.  Miller,  83  111.  381;  610,  16  N.  E.  711. 
Clark  V.   Butts,  73  Minn.  361,  76  N.  "Wilson  v.  White,  84  Cal.  239,  24 
W.    199;    Allen   v.   Withrow,    110  U.  Pac.  114;  Thomas  v.  Wyatt,  31  Mo. 
S.  119,  28  L.  ed.  90,  3  Sup.  Ct.  518.  188,  11  Am.  Dec.  640;  David  v.  Will- 
See    as   to   implied   authority   to    fill  iamsburg  City   Fire   Ins.   Co.,  83   N. 
blank  with  name  of  grantee,  note  to  Y.  265,  38  Am.  Rep.  418. 
Montgomery   v.    Dresher    (90    Nebr.  "  Booker  v.  Tarwater,  138  Ind.  385, 
632),  in  38  L.  R.  A.  (N.  S.)  423.   And  i1  N.  E.  979;  Lyles  v.  Lescher,  108 
as  to  effect  of  so  doing  without  au-  Ind.  382,  9  N.  E.  365;  Hall  v.  Leon- 
thority  of  grantor  see  note  to  Guthrie  ard,  1   Pick.    (Mass.)    27;   Morris  v. 
v.  Field,  (85  Kans.  58)  in  il  L.  R.  A.  Stephens,  46   Pa.   200. 
(N.  S.)  326.  "Tinder   v.    Tinder,    131   Ind.   381, 

"  Hardin  v.  Hardin,  32  S.  Car.  599,  30  N.   E.    1077 ;    Brann  v.   Elzey,   83 

11   S.  E.  102.  Ky.  440,  7  Ky.  L.  539. 

"American  Emigrant  Co.  v.  Clark,  "Moore   v.    Lee,   105   Ala.   435,   17 

62  Iowa  182,  17  N.  W.  483;  Bay  v.  So.  15;  Hamilton  v.  Pitcher,  53  Mo. 

334. 
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grantee  and  the  children  named  as  tenants  in  common.''^  If  a 
deed  is  executed  complete  in  all  particulars  except  designating  a 
grantee,  with  a  blank  left  for  his  name,  can  such  blank  be  filled 
with  the  grantee's  name  after  delivery  ?  Some  courts  hold  that  au- 
thority to  fill  such  blank  could  only  be  given  by  an  instrument  of 
as  high  a  character  as  the  deed  itself,*^  but  many  recent  decisions 
hold  that  parol  authority  to  insert  the  grantee's  name  is  sufficient ; 
and  some  cases  go  so  far  as  to  hold  that  it  is  not  necessary  to  the 
validity  of  the  deed  that  the  blank  shall  be  filled  before  delivery.** 
But  if  the  blank  is  filled  with  the  name  of  a  person  other  than  the 
one  designated  by  the  grantor,  the  deed  is  generally  void.°" 

§  3845.  Partnerships  as  parties. — A  conveyance  of  real  es- 
tate by  or  to  a  partnership  should  not  generally  be  made  in  the 
firm  name.  All  the  partners  should  join  in  a  conveyance  of  part- 
nership real  property,  but  a  less  number  than  all  may  execute 
the  conveyance  upon  authority  from  the  other  partners.°^  A 
partnership  cannot,  as  such,  in  most  states  at  least  be  the  grantee 
of  the  legal  title  to  lands,  and  a  conveyance  to  a  partnership  should 
contain  their  individual  names  in  full,  with  a  recital  that  they  are 
partners  doing  business  under  their  firm  name.^^  But  where  the 
firm  name  is  made  up  of  the  surnames  of  the  several  partners,  the 
effect  has  been  held  to  vest  the  title  in  all  whose  surnames  appear.^* 

"  Brasington    v.    Hanson,    149   Pa. ton,  194  111.  446,  62  N.  E.  802 ;  Robin- 

St.  289,  24  Atl.  344.  son  v.   Etter,  238  111.  320,  87  N.  E. 

*' Upton  V.  Archer,  41   Cal.  8S,   10  363;    Westlake   v.    Dunn,    184    Mass. 

Am.  Rep.  266;  Mickey  v.  Barton,  194  260,    68    N.    E.    212,     100    Am.     St. 

111.   446,   62    N.     E.    802;     Lund    v.  557.     But  see  Mahoney  v.   Salsbury, 

Thackery,  18  S.  Dak.  113,  99  N.  W.  83  Nebr.  488,  120  N,  W.  144,  131  Am. 

856.  St.   647;   Derry  v.   Fielder,   216   Mo. 

"Bardin  v.  Grace,  167  Ala.  425,  52  176,   115   S.   W.  412.     And   compare. 

So.   425 ;   McCleery  v.   Wakefield,  Id  Frayer  v.  Holdern,  8  Kans.  App.  718, 

Iowa  529,  41  N.  W.  210,  2  L.  R.  A.  54  Pac.  918. 

529 ;  Exchange  Nat.  Bank  v.  Fleming,  "^  McGahan  v.  Bank,  156  U.  S.  218, 

63  Kans.  139,  65  Pac.  213 ;  Thummel  v.  39  L.  ed.  403,  15  Sup.  Ct.  347. 

Holden,  149  Mo.  677,  51   S.  W.  404;  ''=  Silverman   v.    Kristufek,    162   111. 

Cribben  v.  Deal,  21  Ore.  211,  27  Pac.  222,  44  N.  E.  430. 

1046,    28   Am.    St.    746;    Ormsby   v.  ""Cole  v.  Mette,  65  Ark.  503,  47  S. 

Johnson,  24  S.  Dak.  494,  124  N.  W.  W.  407,  (>!  Am.   St.  945.     And  it  is 

436;  Lafferty  v.  Lafferty,  42  W.  Va.  held   that   naming   a   partnership    as 

783,  26  S.  E.  262.     See  also,  Burke  v.  grantee  does  not  render  the  convey- 

Johnson,   146  Fed.  209,  76  C.   C.   A.  ance  void  and  parol  evidence  is  ad- 

567.  missable  to  identify  the  partners  who 

'"Bardin  v.  Grace,  167  Ala.  425,  52  are    the    true    grantees.      Walker    v. 

So.  425;  Van  Dyke  v.  Van  Dyke.  119  Miller,  139  N.  Car.  448,  52  S.  E.  12.'^.  1 

Ga.  830,  47  S.  E.  192;  Wilson  v.  Bar-  L.  R.  A.  (N.  S.)  157,  and  note.    See 
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A  deed  to  persons  named,  described  as  constituting  a  partnership, 
conveys  a  legal  title  to  such  persons  as  tenants  in  common,  though 
such  title  may  be  subject  to  partnership  equities.^*  But  a  deed  to  a 
partnership  may  be  given  effect  as  a  contract  to  convey.°°  It  is 
proper  for  all  the  members  of  a  partnership,  though  their  names 
do  not  appear  in  the  firm  name  and  style,  to  join  in  a  conveyance 
of  land  acquired  under  a  conveyance  to  the  partnership ;  and  it  is 
not  necessary,  though  desirable,  that  the  deed  should  recite  that 
these  persons  constituted  the  partnership/" 

§  3846.  Corporations  as  parties. — A  corporation,  whether 
grantor  or  grantee  in  a  deed,  must  be  designated,  and  if  it  is 
grantor  the  conveyance  must  purport  to  be  the  conveyance  of  the 
corporation,  and  not  merely  that  of  certain  officers  of  the  corpora- 
tion/^ The  fact  that  the  grantor  at  the  time  of  the  execution  of 
the  deed  was  ignorant  that  the  grantee  was  a  body  corporate 
does  not  change  the  rule  that  such  grantee  must  be  named  or  de- 
scribed with  sufficient  certainty/*  A  deed  to  an  imaginary  cor- 
poration passes  no  title  /"  nor  will  a  deed  to  an  alleged  corpora- 
tion, not  in  existence  because  of  some  defect  in  organization,  be 
of  any  effect. ''°  The  corporation  must  have  a  legal  existence  to  be 
capable  of  taking  a  conveyance,  otherwise  no  title  passes  to  any 
one.°^  A  voluntary  association  of  persons  not  incorporated  has  no 
legal  capacity  to  take  a  conveyance  of  land,  and  a  deed  to  such  an 
association  by  name  ordinarily  passes  no  title."^  But  a  deed  to  the 
trustees  or  officers  by  name  of  an  unincorporated  association  is 
good,  for  in  such  case  the  title  vests  in  such  trustees  or  officers 

also,  Menage  v.  Burks,  43  Minn.  211,  C.    C.    A.    600;    Kyle    v.    Roberts,    6 

45  N.  W.  ISS,  19  Am.  St.  235;  Morse  Leigh    (Va.)    495. 

V.  Carpenter.  19  Vt.  614.  "Lyman  v,  Gedney,  114  111.  388,  29 

"Blanchard   v.   Floyd,  93   Ala.   S3,  N.  E.  282,  55  Am.  Rep.  871. 
9   So.   418;   McCauley  v.   Fulton,   44        "  Norris  v.  Dains,  52  Ohio  St.  215, 

Cal.  355 ;   Printup  v.  Turner,  65  Ga.  39  S.  E.  660,  49  Am.  St.  716, 
71;  Newton  v.  McKay,  29  Mich.   1;        "'Ashville  Division  v.  Aston,  92  N. 

Orr  V.  How,  55  Mo.  328;  Murray  v.  Car.  578. 

Blackledge,   71    N.    Car.   492;    Kelley        "' Harriman    v.    Southam,    16    Ind. 

V.   Bourne,   15  Ore.  476,  16  Pac.  40;  190;    Russell  v.   Topping,   5   McLean 

Baldwin  v.  Richardson,  33  Tex.   16;  (U.   S.)    194,  Fed.  Cas.  No.   12163. 
Morse   v.     Carpenter,    19    Vt.     613;        "Norris  v.  Dains,  52  Ohio  St.  215, 

Sherry  v.   Gilmore,  58  Wis.  324,   17  39  S.  E.  660,  49  Am.   St.  716. 
N.  W.  252.  =1  Douthitt  v.  Stinson,  63  Mo.  268. 

"Dunlap  V.  Green,  60  Fed.  242,  8        ™  German   Land  Assn.  v.   Scholler, 

10  Gil.   (Minn.)  260. 
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as  individuals.  The  words  naming  the  association  are  regarded 
merely  as  words  descriptive  of  the  persons."^  A  deed  "to  the 
trustees"  of  a  corporation,  without  naming  them,  vests  the  legal 
title  in  the  corporation  ;°*  and  a  deed  "to  the  trustees"  of  an  unin- 
corporated society,  which  by  statute  is  entitled  to  receive  grants 
of  land,  is  a  grant  to  the  association."^  The  fact  that  the  name 
of  the  corporation  is  erroneously  stated  does  not  invalidate  the 
deed  when  the  true  name  of  the  corporation  appears  in  the  cove- 
nant of  warranty  or  other  part  of  the  deed,  or  when  it  appears 
in  any  way  from  the  deed  itself  what  corporation  was  intended 
as  grantee  in  the  deed.*" 

§  3847.  Recitals,  their  use  and  effect. — Formal  narrative 
or  introductory  recitals  are  now  usually  omitted  from  con- 
ve_yances  in  fee  simple  by  absolute  owners.  In  fact,  these 
never  were  a  necessary  part  of  a  deed  either  in  law  or  equity. 
Their  use  at  present  is  confined  to  a  brief  statement  of  the 
source  of  the  grantor's  title,  of  the  capacity  in  which  he  exe- 
cutes the  deed,  or  of  its  intended  operation  and  effect.*"  The  of- 
fice of  narrative  recitals  is  to  state  the  facts  and  instruments 
through  which  the  grantor's  title  is  deduced ;  and  the  office  of  in- 
troductory recitals  is  to  explain  the  motive  of  the  grantor  in  mak- 
ing the -conveyance.  In  modern  times,  if  used  at  all,  the  account 
of  the  title  is  cjuite  informal,  and  consists  njerely  of  a  reference 
to  the  deeds  under  which  the  grantor  derives  his  title.  This  is 
usually  inserted  after  the  description  of  the  property,  and  should 
be  confined  to  statements  of  facts  and  not  inferences  or  conclu- 
sions of  law."^  The  operative  words  of  a  deed  are  the  words  by 
which  the  estate  passes  from  the  grantor  to  the  grantee,  and  when 
the  recitals  agree  with  such  operative  words  the  recitals  have  no 

'^  Hart  V.  Seymour,  147  111.  598,  35  '"  Douglas  v.  Branch  Bank,  19  Ala. 

N.  E.  246;  Vansant  v.  Roberts,  3  Md.  659;   St.  Louis  Hospital  v.  Williams, 

119;     Austin     v.     Shaw,     10     Allen  19  Mo.  609;     Pierce  v.  Soraers worth, 

(IVIass.)   552;  Douthitt  v.  Stinson,  63  10    N.     H.     369;     Centenary    M.     E. 

Mo.  268;  Brown  v.  Combs,  29  N.  J.  Church  v.  Parker,  43  N.  J.  Eq.  307, 

L    36;  Towar  v.  Hale,  46  Barb.   (N.  12  Atl.  142;  Ashville  Division  v.  As- 

Y  )    361.  ton,  92  N.  Car.  578. 

"Keith  &  Perry  Coal  Co.  v.  Bing-  "'Moore  v.   Magrath,  1  Cowp.  9. 

ham  97  Mo.  196,  10  S.  W.  32.  "'McGarrahan   v.    New   Idria   Min. 

« Lawrence    v.     Fletcher,    8     Mete.  Co..,  49  Cal.  331,  afifd.  96  U.   S.  316, 

(Mass.)   153.  24  L.  ed.  630. 

67 — Contracts,  Vol.  4 
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legal  effect.  The  operative  words,  when  clear,  always  control 
the  recitals."*  Where,  however,  the  operative  part  of  a  deed  con- 
tains an  ambiguity,  a  clear  recital  of  the  same  matter  may  be 
given  controlling  effect.  Resort  may  always  be  had  to  a  recital  to 
explain  such  ambiguity."*  Deeds  of  executors,  administrators, 
guardians,  sheriffs  and  others  acting  in  a  representative  or  official 
capacity,  should  contain  a  recital  setting  forth  the  authority  un- 
der which  the  grantor  acts,  and  give  a  brief  history  of  the  pro- 
ceedings leading  to  the  conveyance.'^  However,  deeds  of  admin- 
istrators and  sheriffs  are  not  generally  held  invalid  if  the  usual 
recitals  are  lacking  or  incomplete.'^  But  there  are  decisions  hold- 
ing that  a  sheriff's  deed  on  execution  must  recite  everything 
necessary  to  make  a  valid  title.'^  Regardless  of  statutory  require- 
ments, recitals  explaining  the  capacity  in  which  the  grantor  acts 
and  his  authority  for  acting  are  not  uncommon  in  certain  kinds 
of  deeds,  and  often  throw  light  upon  ambiguous  terms  occurring 
in  other  parts  of  the  conveyance,  and  may  be  used  in  construing 
it  where  the  meaning  is  not  clear.'*  An  important  effect  of  a 
recital  in  a  conveyance  is  that  of  giving  notice  to  all  who  derive 
title  through  the  conveyance.'^  And  the  principle  applies  to  re- 
citals in  all  conveyances  under  which  the  purchaser  must  derive 
title,  as  well  as  recitals  in  the  deed  under  which  he  immediately 
holds. '°  The  land  he  buys  may  thus  be  subject  to  some  restriction 
as  to  its  use  contained  in  a  deed  from  some  former  owner,"  or 
it  may  be  subject  to  a  trust,'*  or  subject  to  a  former  vendor's 
lien  for  purchase-money.'* 

"="  Bailey    v.    Lloyd,    5    Russ.    330;  "Hamilton  v.  Nutt,  34  Conn.  501; 

HoUiday  v.   Overton,   14  Beav.   467;  Jennings  v.  Bloomfield,  199  Pa.  638, 

Ingleby  v.  Swift,  10  Bing.  84;  Walsh  49  Atl,   135. 

V.  Trevanion,  15  Q.  B.  7Z3.  "Baker   v.    Mather,   25    Mich.    51; 

'"Young  V.  Smith,  L.  R.  1  Eq.  180;  Cordova  v.  Hood,  17  Wall.  (U.  S.)  1, 

Bailey  v.  Lloyd,  5  Russ.  330.  21   L.  ed.  587;  Town  v.   Gensch,   101 

'"Bray  v.  Adams,   114  Mo.  486,  21  Wis.  445,  76  N.  W.   1096,  77  N.  W. 

S.  W.   853;    Miller  v.   Miller,   89   N.  893. 

Car.  402;  Longworth  v.  Bank,  6  Ohio  "Whitney    v.    Union    R.    Co.,    11 

536.  Gray   (Mass.)   559,  71  Am.  Dec.  715. 

"  Hill  V.  Reynolds,  93  Maine  25,  44  "  Dean  v.  Long,  122  111.  447    14  N. 

Atl.  135,  74  Am.  St.  329;  Bartlett  v.  E.   34. 

Bartlett,  34  W.  Va.  33,  11  S.  E.  732.  ™Deason  v.  Taylor,  S3   Miss.  697;' 

"Byers     v.     Wheatley,     3     Baxt.  Cordova  v.  Hood,   17  Wall.    (U.  S.) 

(Tenn.)   160.  1,  21  L.  ed.  587. 

"McCoy   V.    Fahrney,    182    111.    60, 
55  N.  E.  61. 
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§  3848.  Consideration — Necessity  for. — At  the  present 
time  there  is  an  apparent  conflict  of  authority  as  to  the  necessity 
of  a  consideration  for  the  conveyance  of  real  estate.  Blackstone, 
in  speaking  of  the  requisites  of  a  deed,  says,  "The  deed  must  be 
founded  upon  a  good  and  sufficient  consideration."*"  Many  cases 
hold  that  a  deed  is  valid  made  without  a  consideration  in  fact, 
and  without  one  being  expressed."  In  a  recent  case,  however, 
it  was  held  in  effect  that  a  deed  without  a  consideration  expressed 
is  invalid.*^  This  seeming  conflict  will  be  made  clear  when  we 
consider  that  the  rule  at  law  may  differ  from  the  rule  in  equity 
and  that  there  are  or  have  been  many  kinds  of  conveyances 
of  real  property,  each  depending  for  its  efficacy  upon  different 
principles.  Thus  no  consideration  was  necessary  to  a  feoffment 
at  common  law,  in  consequence  of  the  fealty  or  homage  which 
was  incident  to  every  such  conveyance ;  but  when  conveyances  to 
uses  were  introduced  the  courts  held  that  a  consideration  was 
requisite  in  a  deed  of  bargain  and  sale.*'  And  this  doctrine  was 
adopted  by  some  of  the  courts  in  this  country  in  the  early  cases.** 
Under  this  rule,  to  sufficiently  express  a  consideration,  it  was  not 
necessary  to  mention  any  sum  of  money.*°  Following  this  doc- 
trine was  the  doctrine  that  any  valuable  consideration  paid  in 
fact  is  sufficient  to  constitute  a  valid  conveyance  by  way  of  bar- 
gain and  sale.*°  But  as  between  the  parties  to  a  deed  at  the  pres- 
ent day,  no  consideration,  expressed  or  unexpressed,  is  necessary 
in  those  states  where  there  are  statutes  to  the  effect  that  all  con- 
veyances of  land  signed  and  sealed  by  the  grantor,  having  good 
authority  to  convey,  shall  be  vaHd  to  pass  the  same,  without  any 
other  act  or  ceremony  whatever.*^    A  deed  of  conveyance,  though 

'°II  Bl,  Comm.,  p.  296.  Johns.   (N.  Y.)  484,  3  Am.  Dec.  517; 

"^Randall    v.    Ghent,    19   Ind.   271;  Jackson    v.    Schoonmaker,    2    Johns. 

Howard  v.  Turner,  125  N.  Car.  107,  (N.  Y.)  230;  Wood  v.  Beach,  7  Vt. 

34  S.  E.  229.   See  Vol.  1,  §  196.  522. 

"^  Catlin  Coal  Co.  v.  Lloyd,  180  III.  ^  Schmitt  v.  Giovanari,  43  Cal.  617 ; 

398,  54  N.  E.  214,  72  Am.  St.  216.  Willis  v.  Albertson,  20  Abb.  N.  Cas. 

•=■  Jackson   v.    Alexander,    3   Johns.  (N.  Y.)  263;  Wood  v.  Chapin,  13  N, 

(N.     Y.)     484,     3     Am.     Dec.     517;  Y.  509,  67  Am.  Dec.  62;   Boardman 

Springs  v.  Hanks,  5  Ired.   (N.  Car.)  v.   Dean,   34    Pa.   252;    Pennsylvania 

30.                                                  .  Salt    Mfg.    Co.    V.    Neel,   54   Pa.  9. 

**  Jackson   v.    Florence,    16    Johns.  ^  Houston    v.    Blackraan,    66    Ala. 

(N.   Y.)    47;   Jackson  v.   Cadwell,    1  559,  41   Am.   Rep.  756;    McDonell  v. 

Cow.   (N.  Y.)   622;  Jackson  v.  Root,  McDonell   (Cal,),  101  Pac.  40;  Rog- 

18  Johns.   (N.  Y.)   60.  ers  v.  Hillhouse,  3  Conn.  398;  Ran- 

^  Murray  v.  Klinzing,  64  Conn.  78,  dall  v.   Ghent.   19  Ind.  271 ;   Laberee 

29  Atl.  244;  Jackson  v.  Alexander,  3  v.   Carleton,  53  Maine  211;   Trafton 
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it  be  wholly  voluntary,  operates  to  pass  the  title,  as  between  the 
parties,  as  effectually  as  if  it  had  been  made  for  an  adequate  val- 
uable consideration.^**  So  also  a  deed  of  conveyance  under  seal 
imports  a  consideration,  and  no  consideration  need  in  the  first 
instance  be  pleaded  or  proved.**" 

§  3849.    Consideration — What  is  a  valuable  consideration. 

— A  valuable  consideration  is  a  money  or  property  consideration, 
as  distinguished  from  a  good  consideration  founded  on  natural 
affection.  Deeds  made  upon  a  good  consideration  are  considered 
as  voluntary,  and  are  sometimes  set  aside  in  favor  of  the  grantor's 
creditors.""  A  valuable  consideration  may  consist  of  anything 
which  the  parties  to  a  deed  esteem  of  value,  anything  that  is  a 
benefit  to  the  grantor  or  a  damage  to  the  grantee."^  It  may  con- 
sist of  a  valuable  right  surrendered  by  the  grantor  to  the 
grantee,  or  to  another  at  the  grantor's  request,"^  or  the  surrender 
of  a  promissory  note  of  a  third  person  to  the  grantor."^  So  also 
an  agreement  to  do  something  for  the  grantor  is  a  valuable  con- 
sideration ;  and  it  is  not  essential  that  the  deed  contain  a  state- 
ment as  to  the  value  of  services  rendered  or  charges  imposed 
as  a  consideration."*  An  agreement  of  the  grantee  to  pay 
the  debt  of  the  grantor  is  a  valuable  consideration. "°  So  is 
the  signing  of  a  note  as  surety  for  the  grantor. °°  So  is  the 
execution  of  a  mortgage  by  the  grantee  upon  the  land  con- 
veyed, at  the  request  of  the  grantor,  to  secure  a  debt  due  by 

V.  Hawes,  102  Mass.  533,  3  Am.  Rep.  hill   v.    Spraggs,   9   Ind.   30,  68  Am. 

494;   Jackson  v.   Cleveland,   15   Mich.  Dec.  607. 

94,   90   Am.    Dec.   266;    Chambers   v.  "Charleston,    C.    &    C.    R.    Co.    v. 

Chambers,  227  Mo.  262,  127  S.  W.  86;  Leech,  33  S.  Car.   175,  11  S.  E.  631, 

Robertson  v.  Hefley  (Tex.  Civ.  App.),  26  Am.   St.  667. 

118  S,  W.  1159.  "'Smith  v.  Westall,  76  Tex.  509,  13 

"^  Rogers  v.  Hillhouse,  3  Conn.  398;  S.  W.  540. 

Washband    v.    Washband,    27    Conn.  "^  Swenson     v.     Seale     (Tex.     Civ. 

424;  Thompson  v.  Thompson,  9  Ind.  App.),  28  S.  W.  143. 

323,    68    Am.    Dec.    638;    Aldrick    v.  "Mobile  Sav,  Bank  v.   McDonnell, 

Amiss,    (Ind.    App.)    96   N.   E.   660;  89  Ala.  434,  8  So.  137;  Gray  v.  Lake, 

Comstock  V.   Son,   154  Mass.  389,  28  48  Iowa  505;  Hearsey  v.   Craig,   126 

N.  E.  296;  Ante,  Vol.   1,  §  196.  La.     824,     S3     So.     17;     Twomey   v. 

°°Ruth  V.  Ford,  9  Kans.  17;  Green  Crowley,  137  Mass.  184. 

V.  Thomas,  11  Maine  318;  Trafton  v.  "Saunderson  v.  Broadwell,  82  Cal. 

Hawes,   102   Mass.   533,  3   Am.   Rep.  133,    23     Pac.     36;     McWhorter     v. 

494;  Saunders  v.  Blythe,  112  Mo.   1,  Wright,   5   Ga.   555. 

20   S.  W,  319;   Ante,  Vol.   1,   §§   17,  "Grigsby  v.   Schwarz,  82  Cal.  278, 

196,  22  Pac.  1041. 

"Clark  V.  Troy,  20  Cal.  219;  Rock- 
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such  grantor  to  a  third  person."'  It  is  also  held  that  the  re- 
lease by  a  wife  of  her  inchoate  interest  in  her  husband's  lands 
is  a  valid  consideration  for  his  agreement  to  convey  lands  to  her^ 
and  for  his  deed  made  in  fulfilment  of  such  agreement.®*  A  deed 
to  indemnify  an  indorser  or  guarantor  is  founded  upon  a  val- 
uable consideration.®'  So  is  a  deed  made  in  satisfaction  of  a 
debt  due  from  the  grantor  to  the  grantee.^  A  covenant  in  a  deed 
to  support  the  grantor,  or  another,  is  a  valuable  consideration, 
and  it  is  immaterial  that  the  grantee  does  not  execute  it,  for  he  is 
bound  by  the  covenant  by  accepting  the  deed.^  So  also  is  a  parol 
contract  to  support  one  during  life.^  But  a  conveyance  for  the 
support  of  the  grantor  has  been  held  not  good  as  against  the 
grantor's  creditors,  unless  he  has  other  property  sufficient  to  sat- 
isfy his  existing  debts.* 

A  consideration  may  be  valuable  though  it  is  not  adequate. 
The  existence  of  a  sufficient  consideration  is  frequently  im- 
portant in  determining  whether  there  was  fraud  on  the  grantor 
or  his  creditors."  But  mere  inadequacy  of  consideration,  when 
there  is  no  fraud,  affords  no  ground  for  avoiding  a  deed.°  So 
also  a  consideration  may  be  meritorious  though  not  valuable. 
What  is  sometimes  termed  a  "good  consideration"  is  technically 
a  meritorious  consideration.  But  a  good  as  distinguished  from 
a  valuable  consideration  may  not  be  sufficient  to  support  the  cove- 
nants of  a  deed.''  A  deed  in  consideration  of  past  illicit  inter- 
course passes  the  legal  title,  and,  the  grantee  being  in  possession, 
neither  the  grantor  nor  his  heirs  can  recover  in  ejectment.^  But 
such  conveyance  is. not  founded  upon  either  a  valuable  or  good 

"Doran   v.    McConlogue,    ISO    Pa.  Keener,  34  W.  Va.  421,  12  S.  E.  729; 

St.  98,  24  Atl.  357.  Scott  v.  Scott,  89  Wis.  93,  61  N.  W. 

"'Brown  v.  Rawlings,  72  Ind.  SOS;  286. 

Bullard   v.   Briggs,   7   Pick.    (Mass.)  ^Hutchinson     v.     Hutchinson,     46 

S33,  19  Am.  Dec.  292.  Maine    154:    Vail    v.    McMillian,    17 

=»  Simpson  v.   Robert,   35   Ga.    180;  Ohio  St.  617. 

Wilson    V.    Russell,    13    Md.   494,    71  '  Woodward  v.  Wyman,  53  Vt.  645. 

Am.    Dec.    645 ;    Stevens    v.    Bell,    6  °  Broaddus  v.  Monroe,  13  Cal.  App. 

Mass.  339;  United  States  v.  Hooe,  3  464,  110  Pac.  158. 

Cranch  (U.  S.)  73,  2  L.  ed.  370.  'Goodspeed    v.    Fuller,    46    Maine 

^  Steinriede  v.    Tegge,    12    Ky.    L.  141,  71  Am.  Dec.  572. 

377.  14  S.  W.  357.  'Wilbur  v.  Warren,  104  N.  Y.  192, 

^Eastman  v.  Batchelder,  36  N.  H.  10  N.  E.  263. 

141,    72    Am.    Dec.    295;    Shontz   v.  'Hill  v.  Freeman,  73  Ala.  200,  49 

Brown,  27   Pa.    St.    123;    Keener  v.  Am.  Rep.  48. 
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consideration,  and  is,  as  against  the  grantor's  creditors,  a  volun- 
tary conveyance/  Love  and  affection  for  a  blood  relation  is  not 
a  valuable  consideration  for  the  conveyance  of  real  estate,  and 
the  deed  therefor  is  purely  a  voluntary  one.^° 

§  3850.  Consideration — Marriage  a  valuable  consideration. 

— A  conveyance  for  the  consideration  of  marriage  stands  upon  a 
different  basis  from  a  voluntary  conveyance,  and  such  a  consid- 
eration is  deemed  in  law  a  valuable  consideration.^^  Where  a 
man  conveys  a  portion  of  his  property  to  his  intended  wife,  if 
this  is  no  more  than  a  suitable  provision  for  her,  the  conveyance 
Avill  be  upheld  as  against  existing  and  subsequent  creditors,  where 
no  fraud  is  exercised  by  the  parties  to  the  settlement,^^  and  the 
presumption,  until  some  evidence  of  fraud  is  shown,  is  that  the 
conveyance  is  valid,  and  not  a  fraud  upon  the  rights  of  any  one/^ 
The  wife  is  a  purchaser  of  the  property  settled  upon  her  in  antici- 
pation of  marriage,  and  she  is  entitled  to  hold  it  as  against  all 
persons  claiming  under  the  grantor.^*  And  the  conveyance  will 
be  sustained  even  if  the  grantor  made  the  conveyance  with  intent 
to  defraud  his  creditors,  in  the  absence  of  proof  that  the  wife 
participated  in  the  fraud."  The  fact  that  the  wife  became  aware 
of  an  intent  on  the  part  of  the  husband  to  defraud  his  creditors 
by  the  conveyance  is  not  sufficient  to  avoid  the  deed  if  she  was 
not  aware  of  such  intent  at  the  time  she  entered  into  the  marriage 
agreement,  as  the  consideration  for  the  deed  is  the  agreement  to 
marry,  and  not  its  actual  consummation.^''  So  a  legal  contract  or 
promise  of  marriage  is  a  valuable  consideration  for  a  deed,  and 
justifies  the  grantee  in  holding  the  property  conveyed  against  sub- 

°  Potter  V.  Gracie,  38  Ala.  303,  29  Bank  v.  Watson,  13  R.  I.  91,  43  Am. 

Am.  Rep.  748;  Jackson  v.  Miner,  101  Rep.   13. 

111.  SSO.  "Dygert   v.   Remerschnider,   32   N. 

"Borum    v.    King,    37    Ala.    606;  Y.  629;  Bonser  v.  Miller,  5  Ore.  110. 

Danville   Seminary  v.   Mott,    136  111.  "  Bunnel  v.  Witherow,  29  Ind,  123 ; 

289,  28  N.   E.  54;  Beith  v.  Beith,  76  Verplank   v.    Sterry,    12    Johns,    (N. 

Iowa  601,  41  N.  W.  371.  Y.)  S36,  7  Am.  Dec.  348. 

"Gibson  v.  Bennett,  79  Maine  302,  "Tolman  v.  Ward,  86  Maine  303, 

9  Atl.  727;  Bonser  v.  Miller,  S  Ore.  29  Atl.   1081,  41  Am.   St.  556;   In  re 

110;  Prewit  v.  Wilson,  103  U.  S.  22,  Frank's  Appeal,  59  Pa.  St.  190:  Pre- 

26     L.  ed.  360.  wit  v.  Wilson,  103  U.  S.  22,  26  L.  ed. 

•'Marshall  v.   Morris.   16  Ga.   368;  360;  Prisnon  v.  Daussat,  4  Wash.  St. 

Corwin  V.   Corwin.   6   N.   Y.   342,   57  199,  29  Pac.  1046,  31  Am.  St.  914. 

Am.    Dec.    453 ;    National    Exchange  "  Prignon  v.  Daussat,  4  Wash.  199, 

29  Pac.  1046,  31  Am.  St.  914. 
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sequent  purchasers,  or  creditors  of  the  grantor,  although  the  mar- 
riage is  prevented  by  the  death  of  the  grantor."  So,  also,  a  con- 
veyance through  a  third  person  by  a  husband  to  his  wife,  in  pur- 
suance of  an  oral  agreement  made  before  marriage,  is  upon  a 
valuable  consideration.^* 

§  3851.  Consideration — Antecedent  debt  as  a  valuable  con- 
sideration.— The  authorities  are  somewhat  at  variance  upon 
the  question  whether  an  antecedent  debt  is  a  valuable  considera- 
tion for  a  deed,  especially  as  against  bona  fide  purchasers  or  prior 
equities.^'  Sometimes  a  distinction  between  a  conveyance  in  com- 
plete satisfaction  and  discharge  of  a  pre-existing  debt  and  a  con- 
veyance or  mortgage  as  security  for  such  debt  is  made,  the  debt 
being  regarded  as  a  valuable  consideration  for  a  conveyance  in  ex- 
tinction of  it,  but  not  for  a  conveyance  in  security  for  it,^"  for 
in  the  latter  case  something  is  surrendered  up,  but  one  who  merely 
takes  a  conveyance  or  mortgage  as  security  for  a  debt  gives  up 
nothing.  But  such  conveyance  or  mortgage  to  secure  the  debt  is 
valid  between  the  parties  thereto.^^  As  between  the  immediate 
parties  to  the  conveyance,  the  payment  of  a  pre-existing  debt  due 
from  one  to  the  other  is  as  valuable  a  consideration  to  support 

"Tolman  v.   Ward,  86  Maine  303,  499;  Lockwood  v.  Bates,   1   Del.  Ch. 

29  Atl.  1081,  41  Am.  St.  S56;   Smith  435,     12    Am.    Dec.     121;    Koon    v. 

V.    Allen,    5    Allen    (Mass.)    454,   81  Tramel,  71  Iowa  132,  32  N.  W.  243; 

Am.  Dec.  758.  Edwards  v.  McKernan,  55  Mich.  520, 

"Dygert  v.   Remerschnider,   32  N.  22  N.  W.  20;  Pancoast  v.  Duval,  26 

Y.  629.  N.  J.  Eq.  445;  De  Lancey  v.  Stearns, 

"  For  cases  holding  a  pre-existing  66  N.  Y.  157 ;  In  re  Ashton's  Appeal, 

debt   a  valuable   consideration   for   a  Ti  Pa.  St.  153;  Zorn  v.  Savannah  & 

conveyance  see  Lawrence  v.  Tucker,  Charleston     R.    Co.,    5    S.     Car.   90; 

23  How.    (U.  S.)    14,  16  L.  ed.  474;  Lane  v.  Logue,  12  Lea  (Tenn.)  681; 

Sanderson  v.  Broadwell,  82  Cal.  132;  Swenson  v.  Scale   (Tex.  Civ.  App.), 

Adams  v.  Vanderbeck,  148  Ind.  92,  45  28   S.   W.   143.     It  is  generally  held 

N.     E.     645,     47     N.     E.    24.       See  that  an  antecedent  debt  is  a  sufficient 

also,     Frey     v.     Clifford,     44     Cal.  consideration  for  either  a  deed  or  a 

335 ;  Doolittle  v.   Cook,   75   111.   354 ;  mortgage  except  as  against  bona  fide 

Wert     V.     Naylor,     93     Ind.     431 ;  purchasers.      As    against    the    latter 

Hewitt  v.  Powers,  84  Ind.  295 :  Hay-  many    cases    hold    it    not    sufficient 

ner  v.   Eberhardt,   37   Kans.   308,    15  where    the   instrument    is    given    to 

Pac.    168;    Busey   v.    Reese,   38   Md.  secure  an  antecedent  debt. 

264;  Soule  V.  Shotwell,  52  Miss.  236;  "Wert    v.    Naylor,    93    Ind.    431; 

Knox   V.    Hunt,    18   Mo.    174;    Cum-  Morse  v.  Godfrey,  3  Story   (U.   S.) 

-mings  V.  Boyd,  83  Pa.  St.  372:  Heath  364,   Fed.   Cas.  No.  9856. 

V.  Silverthorn  &c.  Co.,  39  Wis.  146;  ^  Steiner  v.   McCall,  61  Ala.  406; 

Contra,   Jones  v.  Robinson,  11  Ala.  Louthain  v.  Miller,  85  Ind.  161. 
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a  contract  as  though  the  amount  was  then  for  the  first  time  ad- 
vanced." 

§  3852.  Consideration — Voluntary  conveyances. — As  we 
have  seen,  a  voluntary  conveyance  is  one  wholly  without  a  val- 
uable consideration,  or  for  a  consideration  which  is  merely  nomi- 
nal.^^  But  a  deed  which  expresses  only  a  nominal  consideration, 
yet  is  founded  upon  an  agreement  for  a  subsequent  valuable  con- 
sideration, which  is  subsequently  performed  in  good  faith,  is  not  a 
voluntary  conveyance  and  will  be  upheld  as  against  the  grantor's 
heirs."*  A  voluntary  conveyance  has  been  held  good  as  against 
all  persons  where  the  grantor  made  the  conveyance  without  in- 
tent to  defraud. ^°  It  is  only  as  against  the  rights  of  existing 
creditors  of  the  grantor  that  his  voluntary  conveyance  is  usually 
invalid,  and  such  voluntary  conveyance  is  presumptively  fraudu- 
lent as  to  existing  creditors.^*  But  if  such  voluntary  conveyance 
was  made  with  a  fraudulent  intent  on  the  part  of  the  grantor,  it 
may  be  void  both  as  to  prior  and  subsequent  creditors,  whether 
the  grantee  participated  in  the  fraud  or  not.^'  As  a  general  rule,, 
subsequent  creditors  of  the  grantor  cannot  question  a  voluntary 
conveyance,  or  one  made  upon  an  inadequate  consideration,  on 
that  ground  alone.-'*  But  if  the  grantor  disposed  of  his  property 
without  a  valuable  consideration  and  with  intent  to  defraud  those 
to  whom  he  might  soon  afterward  become  indebted,  the  deed  may 
be  avoided  by  them,  although  the  grantee  did  not  participate  in 
or  know  of  such  intent.-''    A  conveyance  is  not  voluntary  where 

''  Dunlap  V.  Green,  60  Fed.  242,  8  Lloyd  v.  Fulton,  91  U.  S.  479,  23  L. 

C.   C  A.  600;  Alstin  v.   Cundiff,  52  ed.  363. 

Tex,  453.  ^  Coolidge  v.  Melvin,  42  N.  H.  510; 

"=  Houston    V,    Blackman,    66    Ala.  Savage  v.  Murphy,  34  N.  Y.  508,  90 

559,    41    Am.    Rep.    756 ;    Washband  Am.  Dec.  733 ;  Lassiter  v.  Davis,  64 

V.  Washband,  27  Conn.  424;   Seward  N.  Car.  498.   See  also,  Foley  v.  Bit- 

V.  Jackson,  8  Cow.   (N.  Y.)  406.  ter,  34  Md.  646. 

"Young  V.  Young,  27  S.  Car.  201,  ''Hatch   v.    Bates,    54    Maine    136; 

3  S.  E.  202.  Shaw  v.  Tracy,  83  Mo.  224;   Pome- 

^Gale    V.     Gould,    40   Mich.    515;  roy  v.  Bailey,  43  N.  H.  118;  Graham. 

Stafford  v.  Stafford,  41  Tex.  111.  v.  La  Crosse  &c.  R.   Co.,   102  U.   S. 

'"Houston   V.     Blackman,     66   Ala.  148,  26  L.  ed.   106. 

559,  41   Am.  Rep.  756;   Hitchcock  v.  '"Laughton   v.    Harden,   68   Maine 

Kielv,    41    Conn.    611;    Laughton    v.  208;    Savage    v.    Murphy,    34    N.    Y. 

Harden,    68    Maine    208;    Carter    v.  508,    90    Am.    Dec.     733;    Sexton    v. 

Grimshaw,   49   N.   H.    100;   Jones   v.  Wheaton,  8  Wheat.  (U.  S.)  229,  5  L. 

Clifton,  101  U,  S.  225,  25  L.  ed.  908;  ed.  603. 
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a  money  consideration,  however  small,  is  actually  paid.^" 

§  3853.  Consideration — Recital  of  pa5niient  of. — The  ac- 
knowledgment of  a  consideration  in  a  deed  is  prima  facie  evi- 
dence of  a  valuable  consideration  paid  and  the  amount  paid.'^ 
The  recitals  in  the  deed  are  evidence  of  the  consideration  and  a 
fair  value  of  the  property  conveyed.^^  But  the  recital  of  the  con- 
sideration is  not  generally  evidence  as  against  third  persons.^* 
The  statement  of  the  consideration  in  a  deed  is  in  part  for  the 
purpose  of  giving  full  effect  to  the  instrument,  and  not  to  disclose 
in  full  the  contract  between  the  parties.  Other  consistent  con- 
sideration may  be  proven.^*  It  may  also  be  shown  that  the  gran- 
tee, at  the  time  of  the  sale,  agreed  to  pay  a  sum  additional  to  that 
expressed  in  the  deed,  and  the  agreement,  though  parol,  may  be 
enforced.''^  It  may  also  be  shown  by  such  evidence  that  the  grantee 
agreed  to  assume  and  pay  a  mortgage  upon  the  land  as  a  part 
of  the  consideration  for  the  conveyance  stated  in  the  deed.^® 


'"Washband  v.  Washband,  27 
Conn.  424;  In  re  Ferguson's  Appeal, 
117  Pa.  426,  11  Atl.  885  (where  it 
was  held  that  a  conveyance  by  a 
father  to  his  daughter,  in  considera- 
tion of  one  dollar  actually  paid,  and 
natural  love  and  affection,  was  not 
a   voluntary   conveyance). 

^  Mills    V.    Dow's    Admr.,    133    U. 
S.  423,  10  Sup.  Ct.  413,  33  L.  ed.  717. 
,  See  also,  Hubbard  v.  Allen,  59  Ala. 
283 ;    Anthony   v.    Chapman,   65    Cal. 
73,    2    Pac.   889;    Collins   v.   Tillou's 
Admr.,   26   Conn.   368,   68  Am.   Dec. 
398;   Bonner  v.  Metcalf,  58  Ga.  236; 
Morris   V.   Tillson,   81   111.   607;   Mc- 
Connell  v.   Citizens'   State  Bank,   130 
Ind.    127,    27    N.    E.    616;    Gully    v. 
Grubbs,    1    J.   J.    Marsh    (Ky.)    387 
Barter  v.   Greenleaf,   65   Maine  405 
Wolfe  v.  Hauver,  1  Gill.    (Md.)   84 
Carr  v.  Dooley,  119  Mass.  294;  Kum- 
ler  v.  Ferguson,  7  Gil.   (Minn.)  351 
Hollocher  v.  Hollocher,  62  Mo.  267 
Nutting  V.   Herbert,   37   N.   H.   346 
Murdock  v.  Gilchrist,  52  N.  Y.  242 
Shaw  v.  Williams,   100  N.   Car.  272, 
6  S.  E.  196;  Batdorf  v.  Albert,  59  Pa, 
59;     Bayliss    v.    Williams,     6     Cold, 
rXenn.)  440;  Lazell  v.  Lazell,  12  Vt 
443,    36    Am.    Dec.    352:    Harvey    v, 
Alexander,    1    Rand.    (Va.)    219,    10 


Am.  Dec.  519;  Kickland  v.  Menasha 
Wooden  Ware  Co.,  68  Wis.  34,  31 
N.  W.  471,  60  Am.  Rep.  831. 

"  Holloway  v.  Vincent,  143  Mo. 
App.  434,  128  S.  W.  1009;  Common- 
wealth V.  Donnelly,  40  Pa.  Super.  Ct. 
116. 

^King  V.  Mead,  60  Kans.  539,  57 
Pac.  113;  Rose  v.  Taunton,  119  Mass. 
99;  Ten  Eyck  v.  Witbeck,  135  N. 
Y.  40,  31  Am.  St.  809,  31  N.  E.  994. 

"Collins  v.  Tillou's  Admr.,  26 
Conn.  368,  68  Am.  Dec.  398;  Engle- 
man  v.  Craig,  2  Bush  (Ky.)  424. 
See  also,  Shelby  v.  Cunningham,  81 
Ohio  St.  289,  90  N.  E.  805,  25  L.  R.  A. 
(N.  S.)  1194,  and  note.  As  there 
shown  the  general  rule  is  now  well 
settled  that  parol  evidence  may  be  ad- 
mitted not  only  to  show  a  considera- 
tion consistent  with  the  recital,  but  to 
contradict  it  and  show  the  true  con- 
sideration in  a  proper  case.  See  also. 
Ante,  Vol.  2,  §  1642. 

"Nickerson  v.  Saunders,  36  Maine 
413. 

"  Tuttle  V.  Armstead,  53  Conn.  175, 
22  Atl.  677;  Lang  v.  Deitz,  191  111. 
161,  60  N.  E.  841 ;  Wright  v.  Briggs, 
99  Ind.  563;  Lamb  v.  Tucker,  42 
Iowa  118;  Hopper  v.  Calhoun,  52 
Kans.  703,  35  Pac.  816,  39  Am.   St. 
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But  the  best  way  of  establishing  this  agreement  is  by  inserting  in 
the  deed  a  recital  that  the  grantee  assumes  and  agrees  to  pay  the 
mortgage.  The  actual  payment  of  a  nominal  consideration  ex- 
pressed in  a  deed  is  not  essential  to  its  validity.^^ 

§  3854.  Operative  words. — The  operative  words  of  a  deed 
of  conveyance  are  the  words  by  which  the  estate  passes  from  the 
grantor  to  the  grantee,  and  they  are  usually  embodied  in  that 
part  of  premises  known  as  the  granting  clause,  but  it  is  sufficient 
if  they  are  found  in  any  part  of  the  instrument,  and  are  so  used 
as  to  express  an  intention  to  convey.^*  "Originally  the  operative 
words  which  were  used  all  had  their  distinctive  meanings  and 
appropriate  uses.  These  words  are :  'enfeoff,'  proper  to  be  used 
in  a  feoffment;  'grant,'  applicable  to  the  conveyance  of  freehold 
hereditaments  of  every  kind  not  lying  in  livery;  'release,'  appro- 
priate to  the  conveyance  to  the  person  in  possession  of  the  re- 
mainder expectant  on  his  estate ;  'alien  and  assure,'  the  most  gen- 
eral words  of  conveyance;  'bargain  and  sale,'  which  operated 
either  under  the  Statute  of  Uses,  to  vest  the  legal  estate  in  the 
bargainee,  or  at  the  common  law,  in  exercise  of  a  common-law 
power  of  sale ;  and  'confirm,'  which,  though  properly  suitable 
only  to  cases  of  actual  confirmation  of  a  previous  conveyance, 
was  generally  used  without  distinct  reference  to  its  proper  mean- 
ing. *  *  *  Where  a  deed  operates  in  exercise  of  a  power,  the 
proper  operative  word  is  'appoint.'  "^°  Previous  to  Lord  Coke's 
time  it  was  the  established  practice  to  insert  in  conveyances  all 
the  words  which  were  appropriate  to  the  different  forms  of  deeds, 
but  at  present  the  word  "grant"  is  sufficient  to  amount  to  a  grant, 
a  feoffment,  a  lease,  a  release,  confirmation  or  surrender.  And 
the  words,  "give,"  "grant,"  "bargain"  and  "sell"  seem  to  be,  ac- 

363 ;  Burnham  v.  Dorr,  72  Maine  198 ;  Contra,  Lewis  v.  Day,  53  Iowa  575, 

Flynn  v.   Flynn,  68  Mich.  20,  35  N.  5  N.  W.  753. 

W.  817;   Bensieck  v.  Cook,  110  Mo.  °'Meriam   v.   Harsen,   2   Barb.   Ch. 

173,   19  S.  W.  642,  33  Am.   St.  422;  (N.   Y.)    232,   4   How.   Pr.    (N.   Y.) 

Bolles  V.  Beach,  22  N.  J.  L.  680,  S3  446. 

Am.  Dec.  263;  Society  of  Friends  v.  "Kenworthy  v.   Tullis,  3   Ind.  96; 

Haines,   47   Ohio    St.   423,   25   N.   E.  Branson  v.   Studebaker,  33  Ind.   147, 

119;  Merriman  v.  Moore,  90  Pa.  St.  33  N.  E.  98;  Bridge  v.  Wellington,  1 

78;    Perkins   v.   McAuliffe,   105   Wis.  Mass.  219. 

582,  81  N.  W.  645;  Putney  v.  Earn-  "5   Bythewood's    Prec.    162.    163. 

ham,  27  Wis.  187,  9  Am.  Rep.  459. 
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cording  to  the  authorities,  sufficient  for  all  purposes  as  operative 
words  transferring  the  title.  In  fact,  any  words  which  denote  an 
intention  to  transfer  the  title  are  sufficient  to  make  an  effectual 
deed.^"  Some  words  of  conveyance  must  be  used  in  every  deed 
of  conveyance  or  no  title  will  pass."  Even  where  a  statute  pro- 
vides that  any  instrument  in  writing  signed  by  the  grantor  is 
effectual  to  transfer  the  legal  title,  if  such  was  the  intention  of 
the  grantor,  gathered  from  the  entire  instrument,  some  words  of 
conveyance  are  necessary,  and  a  court  has  no  right  to  put  them 
in  by  interpretation.*^  Nor  does  a  deed  bind  a  person  signing 
it  unless  it  contains  words  expressive  of  an  intention  to  convey 
some  estate,  title  or  interest.** 

§  3855.  Description  and  boundaries — General  considera- 
tions.— Among  the  more  important  particulars  to  be  consid- 
ered in  drafting  a  deed  of  conveyance  are :  ( i )  the  state,  county 
and  town  where  the  land  is  situated;  (2)  public  or  private  sur- 
veys; (3)  monuments,  either  natural  or  artificial,  from  which 
courses  and  distances  may  be  laid  off;  (4)  streets  and  highways, 
a  point  on  which  may  form  the  starting  point  and  end  of  the  de- 
scription ;  (5)  the  boundaries  of  the  land  and  their  measurements, 
known  as  metes  and  bounds,  and  (6)  the  quantity  and  area  of  the 
land.  However,  not  all  of  the  above  particulars  need  be  men- 
tioned in  any  one  description.  In  the  orderly  arrangement  of  the 
parts  of  a  deed,  the  description  of  the  parcel  or  tract  follows  im- 
mediately after  the  operative  words.  There  is  no  part  of  the 
instrument  to  which  more  careful  attention  should  be  given.  It 
should  contain  all  the  particulars  necessary  to  clearly  and  accu- 
rately identify  the  property,  such  as  its  location  in  a  town  and 
county  named,  its  boundaries,  their  measurements,  and  the  total 
area.  A  house  in  a  town  is  usually  described  as  situate  on  a  par- 
ticular street  or  road,  and  the  dimensions  of  the  lot  of  land  are 
usually  given  in  linear  feet  or,  where  laid  out  and  platted,  it  may  be 
described  by  the  lot  number ;  while  land  in  the  country  is  usually 

"Gambril  v.  Rose,  8  Blackf.  (Ind.)  "  Peabody  v.  Hewett,  52  Maine  33, 

140,  44  Am.  Dec.  760 ;  Cobb  v.  Hines,  83  Am.  Dec.  486 ;  Catlin  v.  Ware,  9 

44  N.  Car.  343,  59  Am.  Dec.  559.  Mass.  218,  6  Am.   Dec.  56;   McKin- 

"  Davis    V.    Davis,    43    Ind.    561;  ney  v.  Settles,  31  Mo.  541. 
Hummelman  v.  Mounts,  87  Ind.  178. 

"Bell  v.  McDuffie,  71  Ga.  264. 
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described  by  reference  to  government  surveys,  or  to  private  sur- 
veys of  the  particular  property,  and  the  boundaries  are  often 
fixed  by  reference  to  the  land  of  adjoining  owners.  Also,  bound- 
aries are  sometimes  determined  by  reference  to  fixed  monuments, 
or  by  their  distance  from  streets  or  natural  or  permanent  objects. 
A  reference  to  the  occupancy  of  the  property  by  a  former  ovi^ner, 
or  by  a  tenant,  is  often  a  useful  means  of  identification.  Also, 
resort  may  be  had  to  other  parts  of  the  deed  to  aid  in  determining 
what  property  the  deed  was  intended  to  convey.**  Deeds  which 
do  not  describe  or  designate  the  lands  are  invalid  for  uncertainty, 
and  where  the  description  is  wholly  omitted,  it  cannot  be  sup- 
plied by  extrinsic  evidence.*^  While  descriptions  will  be  con- 
strued liberally,  so  far  as  possible,  to  carry  out  the  intention  of 
the  parties,  nothing  passes  by  a  deed  but  what  is  described  in  it, 
whatever  the  intention  of  the  parties  may  have  been.  The  main 
object  of  a  description,  however,  is  to  furnish  a  means  of  identi- 
fication,*" and  when  a  description  is  sufficient  to  enable  a  sur- 
veyor to  identify  the  land  with  reasonable  certainty,  it  is  a  suf- 
ficient description.*^ 

§  3856.  Description — Certainty  required. — The  situation 
of  the  land  as  regards  the"  state,  county,  town,  or  locality 
must  be  stated  in  the  deed  or  indicated  sufficiently  to  enable  one 
to  locate  the  land,  but  the  deed  will  not  be  void  for  uncertainty 
if  from  the  facts  shown  on  the  face  of  the  deed,  coupled  with 
extrinsic  proof,  the  true  locality  can  be  determined.*^  Parol  evi- 
dence is  admissible  to  identify  the  property,  or  to  $t  the  descrip- 
tion to  the  premises,  but  not  to  contradict  the  description.**     A 

"Tenner   v.   Jenner,   L.   R.    1    Eq.  85   Ala.    504,    5   So.    89;    Calton  v. 

361.  Lewis,   119  Ind.    181,   21   N.   E.   475; 

*>  Wilson  V.  Johnson   (Ind.),  38  N.  Bryan  v.  Wisner,  44  La.  Ann.  832,  11 

E.  38;   Shoemaker  v.  McMonigle,  86  So.  290;  Wilt  v.  Cutler,  38  Mich.  189; 

Ind.    421;    Crooks    v.    Whitford,    47  Walker   v.   Moses,   113   N.    Car.   527, 

Mich.  283,  11  N.  W.  159.  18  S.   E.  339;   Banks  v.  Ammon,  27 

'"Smith  V.   Owens    (Del.),  68  Atl.  Pa.   St.    172. 

194.  "  Chattahoochie    &     G.    R.     Co.    v. 

"Louisville  &  N,  R,  Co.  v.  Cullen,  Pilcher,  163  Ala.  401,  51  So.  11;  Wat- 

32  Ky.  L.  1110,  108  S.  W.  857;  Bo-  ters  v.  Rome  &  N,   R.   Co.,   133  Ga. 

gard  V.  Barhan,  52  Ore.  121,  96  Pac.  641,   66  S.   E.  884;   Cathey  v.  Buch- 

673,  132  Am.   St.  676;  Dunn  v.  Tav-  anan   Lumber   Co.,    151    N.   Car.   592, 

lor  (Tex.  Civ.  App.),  107  S,  W.  952:  66   S,   E.   580;    Cook  v.   Hensler,   57 

Lacev  v.  Smith  (Tex,  Civ.  App.),  Ill  Wash.    392,    107    Pac.    178.    See   also, 

S.  W.  965.  Colonial  &  U.  S.  Morts,  Co.  v.  Lee, 

"  Black  V.  Pratt  Coal  &  Coke  Co.,  95  Ark,  253,  129  S.  W.  84. 
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misnomer  of  the  city,  town,  or  county  in  which  the  land  is  situ- 
ated does  not  invahdate  the  deed  if  the  description  is  sufficient  to 
identify  the  land.'*"  The  rule  is  that  the  description  will  be  suf- 
ficient if  the  land  can  be  identified  with  reasonable  certainty, 
and  this  rule  is  taken  in  connection  with  that  other  rule  which 
holds  that  to  be  certain  which  can  be  made  certain.^^  And  the 
description  will  be  liberally  construed  to  afford  the  basis  of  a 
valid  conveyance.^^  Another  rule  that  is  well  established  is  that, 
if  possible,  a  deed  shall  be  so  construed  that  no  part  shall  be  re- 
jected.''^ It  should  be  remembered  that  nothing  passes  by  a  deed 
except  what  is  described  in  it,  whatever  the  intention  of  the  par- 
ties may  have  been."  Where  the  deed  contains  two  descriptions, 
one  of  which  is  erroneous  and  the  other  adequate,  the  erroneous 
description  may  be  rejected  and  the  deed  given  effect  according 
to  the  remaining  description. ^° 

§  3857.  Description — Fatal  uncertainty. — Uncertainty  of 
description  sufficient  to  render  a  conveyance  void  may  arise  in  a 
great  variety  of  ways.  A  not  infrequent  way  of  creating  such 
uncertainty  is  to  name  and  partially  describe  a  part  of  a  larger 
tract  of  land,  without  affording  a  means  of  determining  what 
part  of  the  large  tract  is  intended. °®  However,  this  uncertainty 
may  be  avoided  by  designating  which  part  of  the  larger  tract  is 

"Perry  v.  Clark,  157  Mass.  330,  32  "^Andreu  v.  Watkins,  26  Fla.  390, 

N.  E.  226;  Stringer  y.  Young,  3  Pet.  7  So.  876;  Thayer  v.  Finton,  108  N. 

(U.  S.)  320,  7  L.  ed.  693.  Y.  394,  15  N.  E.  615;  Minor  v.  Pow- 

"'  Thompson  v.  Motor  Road  Co.,  82  ers,   87  Tex.   83,  26   S.   W.   1081. 

Cal.  497,  23  Pac.  130;  Winnipisiogee  ""Cowen   v.   Truefitt,   L.   R.   2   Ch. 

Paper   Co.  v.   New   Hampshire  Lead  309,  81  L.  T.  104;  Merrick  v.  Merrick, 

Co.,  59  Fed.  542;   Austin  v.  Dolbee,  Zl  Ohio   St.   126,  41   Am.   Rep.  493; 

101   Mich.  292,  59  N.  W.  608;   Kyle  Holston  v.  Needles,  115  111.  461,  5  N. 

V.   Rhodes,  71  Miss.  487,   15   So.  40;  E.    530;    Vestal   v.    Garrett,    197    111. 

Peart  v.   Price,   152   Pa.    St.   277,  25  398,  64  N.  E.  345 ;  Lanman  v.  Crook- 

Atl.    537;    Steinbeck    v.    Stone,    53  er,   97   Ind.    163,   49  Am.   Rep.   437; 

Tex.   382.                                                  ..  State   Savings    Bank   v.    Stewart,   93 

"  Calton  V.  Lewis,  119  Ind.  181,  21  Va.  447,  25  S.  E.  543. 

N.  E.  475.  =- Hannah   v.    Palmer,    194   III.    41, 

==  Harris  v.  Hull,  70  Ga.  831 ;  CiUey  61  N.  E.  1051,  56  L.  R,  A.  93 ;  Ham- 

V.    Childs,    Ti    Maine    130 ;    Jones   v.  ilton  v.  Harvey,  121  111.  469,  13  N.  E. 

Pashby,  62  Mich.  614,  29  N.  W.  374;  210,  2  Am.  St.  118;  Gaston  v.  Weir, 

Wolfe  V.  Dyer,  95  Mo.  545,  8  S.  W.  84  Ala.    193,   4   So.   258;    McRoberts 

551;    Lane   v.    Thompson,   43    N.    H.  v.    McArthur,   62    Minn.    310,   64   N. 

320;   Wharton  v.  Brick,  49  N.  J.  L.  W.  903;  Millett  v.  Mullen,  95  Maine 

289,  8  Atl.  529;   Miller  v.  Bryan,  86  400,  49  Atl.  871. 
N.   Car.   167;   Cleveland  v.   Sims,  69 
Tex.  153,  6  S.  W.  634. 
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intended.  For  example,  such  a  description  as :  "The  south  part 
of  section  5,  etc.,  being  225  acres. "^'  Where,  however,  the  deed 
does  not  attempt  to  describe  a  part  of  a  larger  tract,  but  without 
locating  the  part,  describes  it  as  a  certain  quantity  out  of  a  larger 
tract,  some  courts  hold  that  an  undivided  interest  in  the  larger 
tract  is  thereby  conveyed.^^  Fatal  uncertainty  frequently  occurs 
where  the  starting  point  of  a  boundary  line  cannot  be  identified.''* 
The  above  rules,  however,  do  not  prevent  the  use  of  a  general 
description  not  ambiguous  on  its  face,  and  in  practice  it  is  some- 
times necessary  to  resort  to  such  description.  Examples  of  such 
general  descriptions  are  "all  my  land"  in  a  certain  town,  county 
or  state ;""  or  "all  my  lands  wherever  situated  ;"^^  or  "all  my  right,, 
title  and  interest  in  and  to  my  father's  estate  at  law.""^ 

§  3858.  Description — Monuments — Their  controlling  effect 
over  courses  and  distances. — The  law  recognizes  a  great  va- 
riety of  objects  that  may  be  used  as  monuments  in  fixing  the 
boundary  line  to  real  estate.  Some  of  the  most  common  are 
stakes,  stones,  trees,  hills,  streets,  highways,  springs,  ponds, 
rivers,  creeks,  railways,  houses,  party  walls,  and  other  tracts  of 
lands.  It  is  a  well-established  rule  of  construction  that  monu- 
ments prevail,  in  cases  of  discrepancies,  over  courses  and  dis- 
tances.*^    The  reason  of  the  rule  is,  that  mistakes  are  deemed 

"Cobb  V.  Taylor,  133  Ind.  60S,  32  »=■  Austin  v.  Dolbee,  101   Mich.  292, 

N.  E.  822;   Soukuf  v.  Union  Invest-  59  N.   W.  608;   Huron   Land   Co.  v. 

ment  Co.,  84  Iowa  448,  51  N.  W.  167,  Robarge,    128    Mich.   686,   87   N.   W. 

35  Am.  St.  317;  Tierney  v.  Brown,  65  1032;   Wadsworth  v.  Murray,  161  N. 

Miss.  563,  5  So.  104,     7  Am,  St,  679.  Y.  274,  55  N.  E.  910,  76  Am.  St.  265. 

°'Cullen   V.    Sprigg,  83   Cal.   56,  23  "^Ayers  v.  Watson,   113  U.   S.  594. 

Pac.  222;  Girder  v.  Wood,   178  Fed.  28    L.     ed.     1093,     5    Sup.    Ct.    641, 

908;     Gibbs     v.     Swift,     12     Cush.  See   also,     Guilmartin    v.    Wood,    76 

(Mass,)   393;  Morehead  v.  Hall,  126  Ala.  204;      StoU  v.   Beecher,  94  Cal. 

N.  Car.  213,  35  S.  E.  428.  1,  29  Pac.  327;  Hollenbeck  v.  Sykes, 

""Prv  V.   Pry,   109  111,   466;   Edens  17  Col.  317,  29  Pac,  380;  Nichols  v. 

V.    Miller,    147    Ind.    208,    46    N.    E.  Turney,    15    Conn.    101;    Andreu    v. 

526;  Barker  v.  Southern  R.  Co.,  125  Watkins,    26    Fla,    390,    7    So,    876; 

N,   Car,   596,   34   S,    E.   701,   74   Am.  Benton  v.  Horsley,  71  Ga.  619;  Eng- 

St.   658;    La    Franc   v.    Richmond,    5  land   v.   Vanderraark,    147   111.   76,   35 

Sawy.   (U.  S,)  601.  N,    E.   465;    Caspar  v.    tamison,    120 

™Frey    v.     Clifford,   44    Cal.     335;  Ind,    58,    21    N,   E.    743';    BoUon   v. 

Blair  v,     Bruns,  8  Colo,  397,  8  Pac.  Eggleston,  61  Iowa  163,  16  N.  W.  62; 

569;  Drew  v.  Carroll,  154  INIass.  181,  Bailey  v.   McConnell,   12  Ky,   L,   473. 

28  N.  E,  148.  14  S.   W,  337;   Gughlielhmi  v.   Geis- 

■"Pettigrew   v,    Dobbelaar,    63   Cal.  mar,   46  La.   Ann.   280,    14   So.   501; 

396:    Higgins    v,    Higgins,    121    Cal.  Brvant    v,    Maine    Cent.    R.    Co,,    79 

487,  53  Pac.  1081,  66  Am.   St.  57.  Maine    312,    9   Atl.    736;     Friend   v. 


IO71  ESTATES   IN    FEE TRANSFER.  §    3859 

more  likely  to  occur  with  respect  to  courses  and  distances  than 
in  regard  to  objects  which  are  visible  and  permanent."  In  locat- 
ing lands,  the  following  calls  are  resorted  to,  and  usually  in  the 
order  mentioned:  (i)  natural  boundaries ;  (2)  artificial  marks; 
(3)  adjacent  boundaries;  (4)  courses  and  distances.""  The  rule 
giving  monuments  controlling  effect  over  courses  and  distances 
does  not  hold  good  if  it  clearly  appears  from  the  description,  in 
the  light  of  surrounding  circumstances,  that  the  courses  and  dis- 
tances as  given  correctly  describe  the  land  intended  to  be  con- 
veyed.®" And,  of  course,  where  the  monument  is  lost  or  de- 
stroyed and  cannot  be  located  by  oral  testimony,  resort  will  be  had 
in  fixing  the  boundaries  to  course  and  distance."^  Ordinarily, 
the  center  of  the  monument  is  meant  where  the  object  has  appre- 
ciable width,  but  where  the  monument  is  a  building  or  other  tract 
of  land,  the  side  of  the  land  or  building  will  be  the  limit  of  the 
grant.®* 

§  3859.    Description — Streets  and  highways  as  boundaries. 

— It  is  a  general  rule  that  conveyances  of  land  bounded  by  an 
existing  street  or  highway  carry  the  title  to  the  center  of  the 
street,  unless  the  description  discloses  a  contrary  intent.  This  rule 
is  said  to  be  based  upon  the  principle  already  stated — that  the  legal 
terminus  of  a  boundary  by  a  monument  is  at  the  central  point  of 
the  monument.®"    If  the  grantor  has  previously  conveyed  the 

Friend,  64  Md,  321,  1  Atl.  865 ;  Foley  78   Va.   413 ;    Borkenhagen   v.    Vian- 

V,  McCarthy,  157  Mass.  474,  32  N.  E.  den,  82  Wis.  206,  52  N.  W.  260. 

669;  Brown  v.  Morrill,  91  Mich.  29,  "Clements  v.  Pearce,  63  Ala.  284; 

51  N.  W.  700 ;  Vanish  v.  Tarbox,  49  Stafford    v.    King,    30    Tex.    257,   94 

Minn.  268,  SI   N.  W.  1051;   Potts  v.  Am.  Dec.  304;   Morrow  v.  Whitney, 

Canton  Warehouse  Co.,  70  Miss.  462,  95  U.  S.  551,  24  L.  ed.  456. 

12  So.   147;   Harding  v.  Wright,  119  "=  Chapman  v.  Hamblet,  100  Maine 

Mo.   1,  24  S.  W.  211;   Thompson  v.  454,  62  Atl.  215;   Vanish  v.   Tarbox, 

Harris,  40  Nebr.  230,  58  N.  W.  712;  49  Minn.  268,   51   N.   W.    1051.     See 

Cunningham  v.  Curtis,  57  N.  H.  157;  also,  Fisher  v.  Bennehoff,  121  111.  426, 

McCullough   V.     Absecon    Imp.    Co.,  13  N.  E.  150. 

48  N.  J.   Eq.   170,  21  Atl.  481;   Case  "*  Higinbotham  v.   Stoddard,  72  N. 

V.   Dexter,    106  N.  V.  548,   13  N.  E.  Y.  94;  Hale  v.  Cottle,  21  Ore.  580,  28 

449;    Shaffer   v.   Hahn,    111    N.    Car.  Pac.  901;  White  v.  Luning,  93  U.  S. 

1,  15  S.  E.  1033 ;  Wyckoff  v.  Stephen-  514,  23  L.  ed.  938. 

son,   14  Ohio   13;   King  v.  Brigham,  "Blackburn    v.    Nelson,    100    Cal. 

19  Ore.   560,  25   Pac.   150 ;  Breneiser  336,  34  Pac.  775. 

V.  Davis,  134  Pa.  St.  1,  19  Atl.  433;  "^Boston   v.    Richardson,    13   Allen 

Bleidorn   v.    Pilot   Mt.    Coal   Co.,   89  (Mass.)    146. 

Tenn.  166.  204,  15  S.  W.  737;  Bland  »»01in  v.  Denver  &  R.  G.   R.   Co., 

V.    Smith    (Tex.    Civ.    App.),    26    S.  25   Colo.   177,  S3  Pac.  454;   Paine  v. 

W.  117, ;  Norfolk  Trust  Co.  v.  Foster,  Consumers'  Storage  Co.,  71  Fed.  627, 
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street  to  the  public,  as  shown  by  the  terms  of  a  recorded  plat,  his 
deed  to  the  adjoining  lot  does  not  carry  the  title  to  the  center  of 
the  street.  The  street  must  belong  to  the  grantor.  The  rule  by 
which  the  mention  of  a  street  or  highway  as  a  boundary  is  pre- 
sumed to  mean  the  center  of  the  wa}',  if  it  belongs  to  the  grantor, 
is  founded  upon  the  presumption  that  the  grantor  has  no  inten- 
tion of  reserving  a  fee  in  the  street  adjoining  the  land  conveyed, 
when  the  street  has  ceased  to  be  a  benefit  to  him.^°  Where  the 
deed  contains  such  expressions  as  "by  the  line  of,"  or  "by  the 
side  of"  a  street  or  highway,  some  courts  hold  that  this  excludes 
any  part  of  the  way,  while  other  courts  take  a  different  view.'^ 
Where  one  lays  out  a  street  entirely  on  his  own  land,  and  at  one 
side  of  it,  and  then  conveys  the  land,  the  grantee  takes  not  merely 
to  the  middle  of  the  street,  but  the  whole  of  it.'^  When,  how- 
ever, the  grantor  is  a  riparian  owner,  or  has  an  interest  in  the 
half  of  the  street  at  the  extreme  margin  of  the  platted  land,  his 
conveyance  of  lots  abutting  on  the  street  carries  the  title  only  as 
far  as  the  center  of  the  street. '^ 

§  3860.  Description — Tide-waters  on  boundaries. — In  a  re- 
cent decision  of  the  Supreme  Court  of  the  United  States  rendered 
by  Justice  Gray,  the  law  of  the  several  states  bordering  on  tidal 
waters,  as  regards  the  private  ownership  of  the  shore,  is  ably  con- 
sidered in  detail.''*    The  general  rule  as  stated  in  the  court's  opin- 

19  C.   C.  A.  99;   Henderson  v.  Hat-  "Peck  v.  Denniston,  121  Mass.  17; 

terman,  146  111.  SSS,  34  N.   E.   1041;  Deering  v.  Reilly,  167  N.  Y.  184,  60 

Warbritton  v.  Demorett,  129  Ind.  346,  N.  E.  447.    See  2  Elliott  Roads  &  Sts. 

27  N.  E.  730,  28  N.  E.  613;  Lemay  v.  (3d  ed.)    §  916. 

Furtado,    182    Mass.    280,    65    N.    E.  "Taylor    v.    Armstrong,    24    Ark. 

395;   Thomas  v.   Hunt,   134  Mo.   392,  102;   In  re  Robbins,  34  Minn,  99,  24 

35    S.    W.    581,    32    L.    R.    A.    857;  N.  W.  356,  57  Am.  Rep.  40;  Haber- 

Firmstone  v.  Spaeter,  150  Pa.  St.  616,  man  v.  Baker,   128  N.  Y.  253,  28  N. 

25  Atl.  41,  30  Am.  St.  851;  Brown  v.  E.   370,   13  L.   R.   A.  611;   Healey  v. 

Baraboo,  98  Wis.  273,  74  N.  W.  223.  Babbitt,  14  R.  I.  533. 

Or  on  the  fact  or  presumption  that  a  "Banks  v.  Ogden,  2  Wall.  (U.  S.) 

grantor  would  not  and  does  not  ordi-  57,  17  L.  ed.  818. 

narily  retain  a  fee  in  the  street  which  Shively  v.   Bowlby,   152   U.    .S.   1, 

would  not  benefit  him,  separate  from  14  Sup.  Ct.  548,  38  L.  ed.  331,  citing 

the  abutting  land.  Johnson  v.   Mcintosh,  8  Wheat.   (U. 

™  Overland    Machinery   Co.    v.    Al-  S.)    543,    S    L.    ed.    681.      See    also, 

penfels,  30   Colo.    163,   69   Pac.    574;  Stevens    v.    Paterson    &   Newark    R. 

Huff  V.   Hastings   Exp.   Co.,    195   111.  Co.,  34  N.  J.  L.  532,  3  Am.  Rep.  269 ; 

257.  63  N.  E.  105 ;  Graham  v.  Stern,  People  v.   New  York  &  S.  I.   Ferrv 

168  N.  Y,  517,  61  \.  E.  891,  85  Am.  Co.,  68  N.  Y.  71. 
St.  694;  Buck  v.  Squiers,  22  Vt.  484. 
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ion  is  that  the  title  to  land  by.the  sea,  between  high  and  low- 
water  mark,  and  by  rivers  where  the  tide  ebbs  and  flows,  is  vested 
in.  the  state.    It  follows,  therefore,  that  private  ownership  of  land 
bordering     upon     tide-waters     extends     only     to     high-water 
n^ark.^"  The  space  between  high  and  low-water  mark  is  vari- 
ously called  "the  shore,"  "the  beach,"  "the  flats,"  "the  strand," 
"the  sand,"  etc.,  and  a  deed  describing  the  land  as  bounded  by 
this  space,  by  whatever  name  it  may  be  given,  excludes  such  space 
unless  there  is  something  else  in  the  deed  to  indicate  an  intention 
to  pass  the  title  to  low-water  mark.'"  This  rule  applies  to  grants 
from  the  sovereign  as  well  as  from  private  persons.'^     But  the 
common-law  rule  that  the  title  to  the  shore  is  in  the  state  does  not 
exclude  the  possibility  of  private  title  derived  from  the  sovereign 
or  obtained,  perhaps,  by  prescription.''*  By  virtue  of  certain  colo- 
nial ordinances  in  the  New  England  states,  the  owner  in  fee  of  up- 
land adjoining  tide-waters,  whether  by  the  sea  or  on  a  tidal 
stream,  becomes  the  owner  also  of  the  adjacent  shore,  flats,  or 
beach  one  hundred  yards  in  extent,  if  the  tide  ebbs  and  flows  that 
distance;  and  a  conveyance  of  upland  bounded  by  such  waters 
passes  the  grantor's  title  to  the  same  extent."    There  is  a  pre- 
sumption that  the  grantor  conveys  the  title  to  land  covered  by 
water  so  far  as  his  own  title  extends;  but  this  presumption  may 
always  be  overcome  by  language  in  the  deed  showing  an  inten- 
tion not  to  convey  any  title  to  the  land  covered  by  water.*"     And 
the  owner  may  sever  the  upland  from  the  flats,  and  sell  either 
without  the  other  at  his  pleasure.*^ 

"Long  Beach  Land  &  Water  Co.  United    States    v.    Pacheco,   2   Wall. 

V.   Richardson,  70   Cal.  206,   11   Pac.  (U.  S.)  587,  171  L.  ed.  865. 

•695 ;  Ladies'  Seamen's  Friend  Soc.  v.  "  1  Harg.  Law  Tracts,  11,  12. 

Halstead,  58  Conn.  144,  19  Atl.  658;  "Clancey  v.    Houdlette,  39  Maine 

Storer  v.    Freeman,   6   Mass.   435,   4  451 ;    Parsons    v.    Clark,    76    Maine 

Am.  Dec.  155;  Martin  v.  O'Brien,  34  476;  Litchfield  v.  Scituate,  136  Mass. 

Miss.  21 ;  Bell  V.  Gough,  23  N.  J.  L.  39;    Sewall    Co.    v.    Boston    Water- 

■624;  Yard  v.  Ocean  Beach  Assn.,  49  Power   Co.,  147  Mass.  61,   16  N.   E. 

N.  J.  Eq.  306,  24  Atl.  729;  Mayor  v.  782;  Clement  v.  Burns,  43  N.  H.  609. 

Hart,   95    N.    Y.   443;    Oakes   v.   De  See    also.    Ladies'    Seamen's    Friend 

Lancy,  14  N.  Y.  S.  294,  affd.  133  N.  Y.  Soc.   v.   Halstead,  58   Conn.   144,    19 

227,  30  N.  E.  974,  28  Am.  St.  628.  Atl.  658. 

"Oblenis   v.    Creeth.   67  Fed.   303;  "People   v.    Madison    County,    125 

People  V.  Jones,  112  N.  Y.  597,  20  N.  111.   9,    17    N.    E.    147;    Morrison   v. 

E.  577.  Keen,  3  Maine  474 ;  Hatch  v.  Dwight, 

"  Shively  v.  Bowlby,   152  U.  S.  1,  17  Mass.  289,  9  Am.  Dec.  145. 

14    Sup.    Ct.    548,    38    L.    ed.    331;  "Ladies'  Seamen's  Friend  Soc.  v. 
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§  3861.  Description — Rivers  and  streams  as  boundaries. — 
If  the  same  person  owns  the  land  on  both  sides  of  a  nonnaviga- 
ble  fresh-water  stream,  he  owns  the  entire  river-bed  so  far  as  his 
lands  extend.*^  But  if  he  owns  the  bank  on  one  side  of  the 
stream  only,  he  owns  the  bed  of  the  stream  to  the  center  of  the 
river.*^  The  courts  of  some  states  have  followed  the  English 
rule  as  to  nontidal  streams  whether  navigable  or  not,  and  hold 
that  the  title  of  purchasers  of  lands  bordering  on  navigable 
streams  extend  to  the  middle  of  the  main  channel  thereof.  This 
seems  to  be  the  rule  in  Illinois,  Kentucky,  Michigan,  Ohio  and 
Wisconsin."  The  prevailing  doctrine  in  this  country  is  that  all 
streams  and  lakes  are  navigable  which  are  really  so,  though  they 
are  not  tide-water  streams.*^  In  some  states,  the  courts  have  held 
that  the  bed  of  a  river,  navigable  in  fact,  is  not  subject  to  private 
ownership ;  hence  a  boundary  on  such  a  river  carries  the  grantee's 
title  to  the  edge  of  the  water;  in  other  states,  to  its  edge  at  "high 
water,"  and  in  still  others,  to  its  edge  at  "low  water."*" 


Halstead,  58  Conn.  144,  19  Atl.  6S8; 

Erskine   v.   Moulton,  66  Maine  276; 

Storer   v.    Freeman,   6   Mass.   435,   4 

■  Am.  Dec.  155 ;  Palmer  v.  Farrell,  129 

;  Pa.  162,  18  Atl.  761,  15  Am.  St.  708. 

'     "=  Rockwell  V.   Baldwin,  53  111.   19; 

People  V.   Jones,    112  N.   Y.   597,   20 

N.  E.  577;  Benner  v.  Platter,  6  Ohio 

504;   Packer  v.  Bird,  137  U.   S.  661, 

34  L.  ed.  819,  11  Sup.  Ct.  210;  Dela- 

plaine  v.   Chicago  &  N.   W.   R.   Co., 

42  Wis.  214,  24  Am.  Rep.  386. 

"  St.  Louis  V.  Rutz,  138  U.  S.  226, 
34  L.  ed.  941,  11  Sup.  Ct.  337;  Hardin 
V.  Jordan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  808,  838.  See  also. 
Brown  v.  Chadbourne,  31  Maine  9,  SO 
Am.  Dec.  641 ;  Browne  v.  Kennedy,  5 
Har.  &  J.  (Md.)  195,  9  Am.  Dec. 
503 ;  Commonwealth  v.  Vincent,  108 
Mass.  441 ;  Backus  v.  Detroit,  49 
Mich.  110,  13  N.  W.  380,  43  Am. 
Rep.  447;  The  Magnolia  v.  Marshall, 
39  Miss.  109;  Claremont  v.  Carlton, 
2  N.  H.  369,  9  Am.  Dec.  88;  Attor- 
ney-General V.  Del.  &  B.  Brook  R. 
Co.,  27  N.  J.  Eq.  631 ;  Bond  v.  Wool, 
107  N.  Car.  139,  12  S.  E.  281;  June 
V.  Purcell,  36  Ohio  St.  396;  State  v. 
Columbia,  27  S.  Car.  137,  3  S.  E. 
55;  Holbert  v.  Edens,  5  Lea  (Tenn.) 
204,   40   Am.   Rep.    26;    Norcross   v. 


Griffiths,  65  Wis.  599,  27  N.  W.  606, 
56  Am.   Rep.  642. 

"  Bellefountain  Imp.  Co.  v.  Nied- 
ringhaus,  181  111.  426,  55  N.  E.  184, 
72  Am.  St.  269;  Kentucky  Lumber 
Co.  V.  Green,  87  Ky.  257,  10  Ky.  L. 
139,  8  S.  W.  439;  Hall  v.  Alford, 
114  Mich.  165,  72  N.  W.  137,  38  L. 
R.  A.  205;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Piatt,  53  Ohio  St.  254,  41  N.  E 
243,  29  L.  R.  A.  52 ;  Chandos  v.  Mack. 
77  Wis.  573,  46  N.  W.  803,  10  L.  R. 
A.  207,  20  Am.  St.  139. 

""Hess  V.  Cheney,  83  Ala.  251,  3 
So.  791 ;  Martin  v.  Evansville,  32  Ind. 
85;  Wood  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  60  Iowa  456,  IS  N.  W.  284; 
Wood  V.  Fowler,  26  Kans.  682,  40 
Am.  Rep.  330;  Thurman  v.  Morrison, 
14  B.  Mon.  (Ky.)  367;  Lamprey  v. 
State,  52  Minn.  181,  53  N.  W.  1139, 
18  L.  R.  A.  670,  38  Am.  St.  541; 
Benson  v.  Morrow,  61  Mo.  345 ; 
Broadnax  v.  Baker,  94  N.  Car.  675, 
55  Am.  Rep.  633;  People  v.  Jones, 
112  N.  Y.  597,  20  N.  E.  577;  Wood 
V.  Appal,  63  Pa.  St.  210;  Packer  v. 
Bird,  137  U.  S.  661,  34  L.  ed.  819,  11 
Sup.  Ct.  210. 

'"Williams  V.  Glover,  66  Ala.  189; 
St.  L.  &c.  R.  Co.  V.  Ramsey,  53  Ark. 
314.  13  S.  W.  931,  8  L.  R.  A.  559,  22 
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§  3862.    Description — Lakes  and  ponds  as  boundaries. — 

The  distinction  between  natural  lakes  and  artificial  lakes  or  ponds 
is  not  recognized  in  several  states,  and  there  is  in  fact,  no  fixed 
and  uniform  rule  as  to  public  and  private  ovi^nership  of  the  beds 
of  smaller  inland  lakes.  Some  courts  have  followred  what  they 
consider  the  common-law  rule  that  private  persons  may  have  title 
to  the  beds  of  such  lakes,  while  others  have  followed  the  Mas- 
sachusetts rule,  limiting  private  ownership  on  lakes  to  the  water's 
edge.*'  The  general  rule  of  private  ownership  of  lakes  apply  to 
natural  lakes  of  considerable  size.*'  The  land  covered  by  a  lake 
or  mill-pond  which  is  the  subject  of  private  ownership  may  be 
conveyed  separate  and  apart  from  the  land  surrounding  such  lake 
or  pond.*"  With  reference  to  what  are  known  as  the  Great  Lakes, 
it  seems  to  be  now  the  uniform  rule  that  the  title  to  the  beds  of 
these  lakes  is  prima  facie  at  least  in  the  public,  that  is,  in  the  abut- 
ting state  for  the  use  of  the  public ;  and  the  same  rule  has  been  ap- 
plied to  other  large  lakes.""  Where  this  rule  prevails,  title  cannot  be 
granted  beyond  the  line  at  which  the  water  stands  when  free  from 
disturbing  causes."^  Nor  is  it  within  the  power  of  the  state  to 
grant  the  beds  of  these  lakes  to  private  persons."^  Neither  can 
title  to  such  beds  be  acquired  by  adverse  possession."'  Nor  may 
the  owner  of  the  shore,  without  authority  from  the  state,  erect 

Am.  St.   195 ;  McManus  v.  Carmich-  U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct. 

ael,  3  Iowa   1;   Fulmer  v.  Williams,  110. 

122  Pa.  St.  191,  IS  Atl.  726,  1  L.  R.  "Jones  v.   Parker,  99  N.  Car.   18, 

A.  603,  9  Am.   St.  88,  affd.   151   Pa.  S  S.  E.  383. 

405,    25   Atl.    103,   31    Am.    St.    767;  "^Hammond    v.    Shepard,    186    111. 

Goodwin     v.     Thompson,     15      Lea  235,   57  N.  E.  867,  78  Am.  St.  274; 

(Tenn.)   209,  83   Tenn.  209,  54  Am.  Austin  v.  Rutland  R.  Co.,  45  Vt.  215; 

Rep.  410.  Rossmiller  v.  State,  114  Wis.  169,  89 

"Brastow  v.  Rockport  Ice  Co.,  11  N.  W.  839,  58  L.  R.  A.  93,  91  Am, 

Maine     100;     Slater    v.     Gunn,     170  St.  910. 

Mass.   509,  49  N.   E.   1017;   Concord  "People  v.   Silberwood,   110  Mich. 

Mfg.  Co.  V.  Robertson,  66  N.  H.  1,  103,   67   N.   W.    1087,   32   L.    R.   A. 

25  Atl.  718,  18  L.  R.  A.  679.  694;  Sherwood  v.  Comr.  Land  Office, 

^Revell  V.  People,  177  111.  468,  52  113  Mich.  227,  71  N.  W.  532;  Sloan 

N,  E.  1052,  43  L.  R.  A.  799;  Cobb  v.  v.  Biemiller,  34  Ohio  St.  492. 

Davenport,  32   N.   J.   L.  369   (where  '^Illinois  Cent.  R.   Co.  v.   Chicago, 

the  lake   was   three   miles   in  length  173  111.  471,  50  N.  E.  1104,  53  L.  R. 

and   one   mile   in   width)  ;    Smith   v.  A.  408,  affd.  176  U.  S.  646,  44  L.  ed. 

Rochester.  92  N.  Y.  463,  44  Am.  Rep.  622,  20   Sup.   Ct.   509;   Illinois   Cent. 

,393   (where  the  lake  was  seven  miles  R-  Co.  v.  Illinois,   146  U.   S.  387,  36 

long  and  half  a  mile  wide)  ;  Lembeck  L,  ed.  1018,  13  Sup.  Ct.  110. 

V    Nye,  47  Ohio   St.  336,  24  N.   E.  ''Illinois    Steel    Co.    v.    Pilot.    109 

686,  8  L.  R.  A.  578,  21  Am.  St.  828;  Wis,  418,  84  N,  W,  855,  85  N.  W. 

Illinois  Cent,  R.  Co.  v,  Illinois,  146  402,  82  Am.  St.  905. 
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wharves  or  piers  which  intrude  upon  the  submerged  lands  of  the 
state.'^ 

§  3863.    Description — Reference  to  maps  and  surveys. — It 

is  not  an  uncommon  practice  in  drawing  a  deed  of  conveyance 
to  refer  to  a  map,  plat  or  survey.  Such  reference  has  the  effect  of 
incorporating  such  instrument  in  the  conveyance.*^  But  to  have 
this  effect  the  map  or  plat  may  have  to  conform  to  statutory  re- 
quirements and  be  properly  recorded;  yet  the  deed  is  good  as 
between  the  parties  if  reference  is  made  to  a  map  or  plat  not  re- 
corded or  filed  in  any  public  office.'"  Where  the  owner  of  lands 
has  platted  it  into  lots  with  adjoining  streets  and  alleys,  and  sells 
lots  referring  in  his  conveyance  to  such  streets  and  alleys  as  bound- 
ing the  lots,  or  referring  to  the  plat  or  map  on  which  they  are 
shown,  the  grantees  of  such  lots  usually  acquire  a  right  of  way  in 
the  streets  so  referred  to,  even  though  they  may  not  be  opened," 
provided  the  land  so  described  as  streets  was  owned  by  the 
grantor.*^  Some  cases  hold,  however,  that  the  grantee  is  not  en- 
titled to  have  every  street  indicated  on  the  map  or  plat  left  open, 
but  only  such  as  are  necessary  and  convenient  for  his  use.""  By 
statute  in  most  states,  the  landowner  is  authorized  to  survey  his 
land  and  lay  it  off  into  blocks  and  lots,  with  parks,  streets  and 
alleys,  and  to  file  a  map  or  plat  thereof  among  the  public  records 
of  the  municipality.  Lots  in  such  subdivision  are  generally  sold 
by  a  brief  reference  to  their  number  on  the  recorded  plat.  These 
plats  may  be  used  to  explain  the  description,  and  when  an  inten- 
tion is  shown  to  make  them  so,  they  may  be  treated  as  a  part  of 

"^  Revell  V.  People,  177  111.  468,  52  '"'  City  of  Indianapolis  v.  Kingsbury, 

N.  E.  1052,  43  L.  R,  A.  799.  101  Ind.  200,  51  Am.  Rep.  749;  Cole 

'^Masterson    v.    Munro,     105     Cal.  v.   Hadley,   162  Mass.   579,  39  N,  E. 

431,   45   Am,   St.    57,   38    Pac.    1106;  279;  Hughs  v.  Clark,  134  N.  Car.  457; 

Nichols   V.   New   England   Furniture  46   S.   E.  956,  958,    (Citing   1   Elliott 

Co.,  100  Mich.  230,  59  N.  W.   1006;  Roads  &  Sts.   (3d  ed.)   §   132,  where 

Ferguson's   Appeal,    117   Pa.   426,    11  many  other  authorities   to  the  same 

Atl.  885;  State  Savings  Bank  v.  Stew-  effect  are  cited), 

art,  93  Va.  447,  25   S.   E.  543.  »» Mayor  &c.  of  Baltimore  v.  Frick, 

"Wiley  V.   Lovely,  46  Mich.  83,  8  82   Md.   11,  ii  Atl.   435;   Pearson  v. 

N.  W.  716;  Collins  v.  Asheville  Land  Allen,  151  Mass.  79,  23  N    E   731   21 

Co.,  128  N.  Car.  563,  39  S.  E.  21,  83  Am.  St.  426;  Meier  v.  Portland  Cable 

Am.  St.  720.  Co.,  16  Ore.  500,  19  Pac.  610,  1  L.  R. 

"Garstang  v.  Davenport,  90  Iowa  A.  856;  Quicksail  v.  Philadelphia   177 

359,  57  N.  W.  876;  Cox  v.  James,  45  Pa.    St.   301,   35    Atl.   609.     But   see. 

N.  Y.   557;   Wolf  V.  Brass,  72  Tex.  Jessop  v.  Borough  of  Kittanning,  225 

133,  12  S.  W.  159.  Pa.  St.  583,  74  Atl.  SS3;  In  re  Pearl 
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the  description.^  And  where  the  lots  are  described  in  the  deed 
as  of  a  certain  width  which  is  different  from  the  width  shown  on 
the  plat,  the  description  in  the  deed  will  be  rejected  as  to  the 
width  of  the  lots  and  the  width  shown  on  the  plat  taken  as  the 
dimension  intended.^  The  map  is  sometimes  indorsed  on  the 
deed,  and  may  be  looked  to  in  explanation  of  the  description, 
though  not  expressly  referred  to  in  it.^  But  it  has  been  held  that 
a  plan  or  map  attached  to  a  deed,  but  not  referred  to  in  it,  cannot 
be  used  to  explain  it.*  When  there  is  a  discrepancy  between  a 
map  or  plat  and  an  actual  survey,  the  latter  usually  controls,  and 
the  reference  to  the  map  or  plat  may  be  rejected  as  surplusage.' 
However  defective  the  plat  or  map  may  be,  it  makes  no  difference 
if  the  actual  survey  can  be  shown.* 

§  3864.  Exceptions  and  reservations — Terms  distin- 
guished.— In  conveying  lands  the  grantor  often  wishes  to 
retain  some  part  of  the  land  described  or  to  have  some  right 
therein.  This  is  accomplished  by  inserting  in  the  deed  the  proper 
clauses  of  exception  or  reservation.  The  office  of  the  exception 
clause  in  a  deed  is  to  withhold  from  its  operation  some  part  or 
parcel  of  the  thing,  which,  but  for  the  exception,  would  pass  by 
the  general  description  to  the  grantee.  While  on  the  other  hand, 
a  reservation  is  the  creation  of  some  new  right  issuing  out  of  the 
thing  granted,  and  which  did  not  exist  as  an  independent  right, 
in  behalf  of  the  grantor  and  not  of  a  stranger.''    It  is  not  always 

Street,  111  Pa.  St.  565,  5  Atl.  430.    In  Case  Plow  Co.,  56  Wis.  539,  14  N. 

a  recent  case  in  New  York  it  is  said  W.  599. 

that  the  courts  in  many  other  juris-  "Penry  v.   Richards,   52   Cal.   496; 

dictions  have  gone  further,  but  they  Bean  v.   Bachelder,  78  Maine   184,  3 

have  never  done  so  in  that  state.  Reis  Atl.  279 ;  Burkholder  v.  Markley,  98 

V.  City  of  New  York,  188  N.  Y.  58,  Pa.  i7 ;  Smith  v.  Boone,  84  Tex.  526, 

80  N.  E.  573,  577.  19  S.  W.  702 ;  Marsh  v.  Mitchell,  25 

^Prouty  V.  Tilden,  164  111.  163,  45  Wis.  706. 

N.  E.  445.  'Douglass   v.   Lock,  4  Nev.   &   M. 

^Masterson    v.     Munro,    105     Cal.  807;  Marshall  v.  Trumbull,  28  Conn. 

431,   38    Pac.    1106,   45    Am.    St.   57;  183,    73    Am.    Dec.    667;    Brown    v. 

Arambula  v.   SuUivan,  80   Tex.   615,  Cranberry  Iron  &c.  Co.,  59  Fed.  434; 

16  S.  W.  436.  McAfee  v.  Arline,  83  Ga.  645,  10  S. 

'Murray  v.  Klinzing,  64  Conn.  78,  E.  441;  Gould  v.  Howe,  131  111.  490, 

29  Atl.  244.  23  N.  E.  602 ;  Brown  v.  Anderson,  88 

*Wyse  V.  Leahy.  9  C.  L.  (Ir.)  384.  Ky.  577,  11  S.  W.  607,  11  Ky.  L.  107- 

°  Cleveland   v.   Choate,   77   Cal.   73,  Engel  v.  Ayer,  85  Maine  448,  27  At!. 

18   Pac.   875;   Root  v.   Cincinnati,  87  352 ;  Dawson  v.  Western  Maryland  R 

Iowa  202,  54  N.  W.  206;  Racine  v.  Co.,  107  Md.  70,  68  Atl.  301,  14  L.  R. 
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easy  to  distinguish  between  an  exception  and  a  reservation  in  a 
conveyance,  and  the  terms  "reserving"  and  "excepting"  are  not 
conclusive  in  determining  which  is  intended,  but  this  must  be  de- 
termined by  the  character  and  effect  of  the  provision  itself.'  If 
the  intent  expressed  in  the  deed  is  to  vest  in  the  grantor  some 
new  right  or  interest  which  did  not  previously  exist  in  him,  it  is 
a  reservation;  but  if  it  was  the  plain  purpose  of  the  parties  not 
to  reserve  a  new  right  which  should  vest  in  the  grantor,  but  to 
recognize  and  except  from  the  grant  an  existing  right  which 
would  otherwise  pass  to  the  grantee,  it  is  the  purpose  of  the  par- 
ties to  create  an  exception,  regardless  of  the  language  used.*  An 
exception  retains  the  title  in  the  thing  excepted  in  the  grantor, 
though  the  purpose  for  which  the  exception  is  made  be  a  future 
one.^°  Examples  of  reservations  are :  a  right  of  way,  of  water, 
of  light,  or  of  any  other  right  or  profit  to  arise  out  of  the  thing 
granted  by  whatever  name  the  parties  may  give  to  the  reserva- 
tion.^^ When  the  grantor  conveys  his  land  and  by  the  deed  re- 
serves a  right  of  way,  this  is  a  new  thing  separated  from  the 
grantee's  interest  in  the  land.^"  But  if  a  particular  way  already 
existing  is  reserved,  the  reservation  may  be  construed  as  an  ex- 
ception, if  from  the  deed  itself,  and  the  situation  of  the  parties, 
such  appears  to  have  been  the  intention  of  the  parties. ^^    A  res- 

A.   (N.   S.)    809,   126  Am.   St.  337n;  2  Am.  Rep.  290;  Wood  v.  Boyd,  145 

Wood  V.  Boyd,  145  Mass.  176,  13  X.  Mass.  176,  13  N.  E.  476;  Snoddy  v. 

E.   476;   Martin  v.   Cook,   102   Mich.  Bolen,  122  Mo.  479,  24  S.  W.  142,  25 

267,  60  N.  W.  679 ;  Elliott  v.  Small,  S.  W.  932,  24  L.  R.  A.  507. 

36  Minn.  396,  29  N.  W.  158,  59  Am.  "  Brown  v.  Cranberry  Iron  &c.  Co., 

Rep.    329;    McAllister    v.    Honea,    71  59   Fed.    434;     Wood   v.     Boyd,     145 

Miss,    256,    14    So.    264;    Bunch    v.  Mass.  176,  13  N.  E.  476;  New  York 

Wheeler,    210    Mo.    622,    109    S.    W.  v.  Law,  53  Hun   (N.  Y.)   637,  25  N. 

654;  City  Club  of  Auburn  v.  McGeer,  Y.   St.   1034,  affd.   125   N.   Y.   380,  26 

198  N.  Y.  609,  92  N,  E.  105;  Black-  N.  E.  471,  6  N.  Y.  S.  628;  Fisher  v. 

man  v.  Striker,  142  N.  Y.  555,  37  N.  Cid  Copper  &c.  Co.,  97  N.  Car.  95,  4 

E.  484 ;  Waugh  v.  Richardson,  30  N.  S.   E.  772. 

Car.  470;  Sheffield  Water  Co.  v.  Elk  "^  State    v.    Wilson,    42    Maine    9; 

Tanning    Co.,   225    Pa.    614,    74   Atl.  Jones    v.    De    Lassus,    84    Mo.    541; 

742;  In  re  Young,  11  R.  I.  636;  Biles  Kister  v.    Reeser,  98    Pa.    St.    1,   42 

V.  Tacoma  &c.  R.  Co.,  5  Wash.  509,  Am.  Rep.  608. 

32    Pac.    211;    Fischer    v.    Laack,    76  ''Carlson  v.  Duluth    Short  Line  R 

Wis.  313,45  N.  W.  104.  Co.,   38   Minn.   505,   37   N    W    341- 

'  Gould  V.  Howe,  131  111.  490,  23  N.  Moffitt  v.  Lytle    165   Pa    St    173    30 

E.   602;    Winthrop   v.    Fairbanks,    41  Atl.  922. 

Maine  307;   Ashcroft  v.   Eastern   R.  '' Chappell    v.    New    York    &c     R 

Co.,  126  Mass.  196,  30  Am.  Rep.  672.  Co.,   62    Conn.    195    24   Atl    997    17 

"Gould  V.  Howe,  131  111.  490,  23  N.  L.   R.  A.   420;   Gould   v    Howe  '  131 

E.  602;  Beach  v.  Miller,  51  111,  206,  111.  490,  23  N,  E.  602-  State  v  'Wil- 
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ervation  sometimes  has  the  force  of  an  exception,  as,  where  the 
subject  of  the  reservation  is  not  something  newly  created,  but  a 
thing  corporate  and  existing  when  the  grant  was  made."  So  a 
reservation  of  an  existing  right  may  properly  be  construed  as  an 
exception.^^  A  reservation  of  minerals  and  mining  rights  is 
usually  construed  as  an  exception,  upon  the  ground  that  the  min- 
erals are  in  esse  at  the  time  the  grant  is  made,  and  not  something 
newly  created. ^°  Likewise,  what  is  termed  an  exception,  may  be 
in  fact  a  reservation.  If  the  thing  excepted  is  a  new  right  carved 
out  of  that  which  the  grantor  conveyed,  it  is  in  fact  a  reserva- 
tion." 

§  3865.    Exceptions  and  reservations — Particular  cases. — 

Should  the  grantor  wish  to  retain  in  some  form  or  another  an 
interest  in  a  portion  of  the  growing  timber  on  the  land  conveyed 
by  him,  he  may  do  so  in  one  of  two  ways.  First,  he  may  except 
it,  in  which  case  the  actual  ownership  of  the  timber  is  in  him,  to- 
gether with  implied  authority  to  enter,  cut  and  remove  such  tim- 
ber, or  the  right  to  have  it  left  unhurt,  and  if  no  time  is  specified 
for  its  removal,  it  seems  he  is  not  required  to  remove  it  within 
a  limited  time.^*  Second,  he  may  reserve  simply  the  right  to  cut 
the  timber  and  to  do  it  within  a  limited  time,  in  which  case  the 
title  to  the  timber  does  not  remain  in  him,  and  if  he  fails  to  cut 
and  remove  same  within  the  time  limited  it  will  become  the 

son,  42  Maine  9;  Bridger  v.  Pierson,  601;  Whitaker  v.  Brown,  46  Pa.  St. 

45  N.  Y.  601.  197. 

"  Coke's  Litt.  143 ;  Herrick  v.  Mar-  "  Cardigan  v.  Armitage,  2  B.  &  C. 

shall,    66    Maine    435 ;    Stockwell    v.  197 ;  Sloan  v.  Lawrence  Furnace  Co., 

Couillard,  129  Mass.  231;   Snoddy  v.  29  Ohio  St.  568;  Wardell  v.  Watson, 

Bolen,    122   Mo.   479,   24   S.   W.   142,  93  Mo.  107,  5  S.  W.  605. 

25  S   W  932,  24  L.  R.  A.  507;  Brown  "Winthrop  v.  Fairbanks,  41  Maine 

V.  Rickard,  107  N.  Car.  639,  12  S.  E.  307 ;  Stockwell  v.  Couillard,  129  Mass. 

570;  Watkins  v.  Tucker,  84  Tex.  428,  231;  Whitaker  v.  Brown,  46  Pa.  St. 

19  S   W  570-  Green  Bay  &  M.  Canal  197;   Fischer  v.  Laack,  76  Wis.  313, 

Co.  V.  Hewitt,  66  Wis.  461,  29  N.  W.  45  N.  W.  104. 

237.  '*  Sears  v.  Ackerman,  138  Cal.  583, 

'"Painter    v.     Pasadena     Land     &  72  Pac.   171;   Howard  v.  Lincoln,  13 

Water  Co    91  Cal    74,  27  Pac.  539;  Maine  122 ;  Wait  v.  Baldwin,  60  Mich. 

Brown  v.  Anderson,  88  Ky.  577,  11  622,  27  N.  W.  697,   1  Am.   St.  551. 

S    W    607    11  Ky.  L.   107;   Engel  v.  But  see  Huron  Land  Co.  v.  Davidson, 

Ayer,'85Maine448,27  Atl.  352;  Mur-  131   Mich.  86,  90  N.  W.   1034,  hold- 

phy  V.  Lee,  144  Mass.  371,  11  N.  E.  ing  that  the  grantor  must  remove  the 

550"    Bridger   v.   Pierson,   45    N.   Y.  timber  within  a  reasonable  time  after 

notice   from  the  grantee. 
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property  of  the  grantee."  One  man  may  own  the  surface  of  the 
land  and  another  the  minerals  beneath  the  surface;  each  owning 
a  distinct  part  of  the  land.^"  When  the  owner  of  the  surface  of 
the  land  has  granted  to  another  the  coal  or  other  mineral  under 
his  land,  he  has  a  right,  apart  from  any  reservation  of  it  in  the 
deed,  to  access  through  the  coal  or  other  mineral  to  the  strata 
underlying  it.^^  An  exception  of  mines  or  ores  is  an  exception  of 
the  substance  of  the  land  and  is  a  corporeal  hereditament.^^  And 
it  has  been  held  that  an  exception  of  one-half  of  the  profits  of  all 
coal  and  other  minerals  which  may  be  found  in  the  land  is  an 
exception  of  the  profits  of  all  such  coal  and  minerals  in  place.^* 
However,  the  right  to  enter  and  remove  such  minerals  cannot  be 
exercised  to  the  damage  of  the  surface,  unless  provision  for  such 
damage  is  contemplated  and  provided.^*  Ordinarily  the  reserva- 
tion or  exception  of  a  house  or  other  structure  is  a  reservation 
or  exception  of  the  grantor's  title  to  the  land  on  which  the  struc- 
ture is  situate.""  This  is  true  unless  there  is  something  in  the 
conveyance  indicating  a  different  intention,  and  the  particular 
words  used,  and  the  facts  and  circumstances  existing  at  the  time, 
must  be  considered  in  arriving  at  the  intention  of  the  parties.^^ 
The  grantor  may  also  reserve  to  himself  the  water  in  a  stream 
upon  the  land  conveyed;  or  he  may  reserve  a  portion  of  the 
water,  or  the  use  of  the  water  at  certain  times.^'  Existing  high- 
ways passing  through  the  land  are  usually  excepted  or  reserved 
for  the  purpose  of  relieving  the  grantor  from  his  covenant  against 
incumbrances.   This  may  be  accomplished  without  reserving  the 

"Martin  v.  Gilson,  Zl  Wis.  360.  Dec.    720;   Lee   v.   Bumgardner,   86 

"■Kincaid     v.     McGowan,    88    Ky.  Va.  315,   10  S.  E.  3. 

91,  4  S.  W.  802,  9  Ky.  L.  987;  Snoddy  ^Weakland  v.  Cunningham   (Pa.), 

V.  Bolen,  122  Mo.  479,  24  S.  W.  142,  7  Atl.  148,  3  Sad.   (Pa.)  519. 

25  S.  W.  932,  24  L.  R.  A.  507 ;  Cald-  '*  Dietz  v.  Mission  Transfer  Co.,  95 

well   V.    Fulton,    31    Pa.    St.    475,   72  Cal.  92,  30  Pac.   380;   ShoU  v.   Ger- 

Am.   Dec.    760;   Lillibridge   v.   Lack-  man  Coal  Co.,   139  111.  21,  28  N.  E. 

awanna  Coal  Co.,  143  Pa.  St.  293,  22  748. 

Atl,   1035,   13   L.   R.  A.  627,  24  Am.  ''Allen  v.   Scott,  21   Pick.   (Mass.) 

St.  544.  25,  32  Am.  Dec.  238;  Esty  v.  Currier, 

^  Chartiers  Coal  Co.  v.  Mellon,  152  98  Mass.  500 ;  Shannon  v.  Pratt,  131 

Pa.  St.  286,  25  Atl.  597,  18  L.  R.  A.  Mass.  434. 

702,  34  Am.  St.  645,  31  Wkly.  Notes  '"Howard  v,  Wadsworth,  3  Maine 

Cas.  425.  471;  Sanborn  v.  Hoyt,  24  Maine  118; 

"Knight   V.   Indiana   Coal   &   Iron  Moulton  v.   Trafton,  64   Maine  218; 

Co.,  47   Ind.    105,   17  Am.   Rep.   692;  Esty  v.  Currier,  98  Mass.  500. 

Caldwell  v.  Fulton,  31  Pa.  St.  475,  72  "  Hurd  v.   Curtis,  7  Met.    (Mass.) 

Am.   Dec.   760;   Gloninger  v.   Frank-  94;  Rood  v.  Johnson,  26  Vt.  64. 
lin  Coal  Co.,  55  Pa.   St.  9,  93  Am. 
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fee.^^  However,  an  exception  of  so  much  of  the  land  conveyed 
as  has  been  taken  for  a  public  road  is  an  exception  of  the  land 
covered  by  the  road,  the  fee  remaining  in  the  grantor.^®  But 
ordinarily  an  exception  of  a  road  or  highway  laid  out  through  the 
land  is  an  exception  of  the  public  easement  only,  the  fee  of  the 
land  passing  to  the  grantee.'"  A  reservation  of  a  road  through 
the  land  conveyed  for  the  use  of  the  parties  to  the  deed,  their 
heirs  and  assigns,  to  enable  the  grantor  to  reach  other  lands, 
owned  by  him  from  the  highway,  is  presumed  to  be  merely  a 
reservation  of  the  use  of  the  road  and  not  of  the  fee  therein,  un- 
less a  contrary  intention  is  clearly  indicated  in  the  deed.'^  A 
reservation  of  all  gravel  on  the  granted  land  gives  the  right  to 
remove  all  deposit  of  which  the  greater  part  is  gravel,  but  this 
does  not  include  sand  alone.'^ 

§  3866.  Exceptions  and  reservations — Whether  personal 
or  appurtenant  to  the  land. — A  reservation  by  the  grantor  of 
a  right  or  interest  forever,  usually  gives  him  only  a  life  estate.  To 
create  an  estate  of  inheritance,  the  necessary  word  of  limitation, 
the  word  "heirs",  must  be  used.''''  A  reservation  is  either  a  right 
personal  to  the  grantor,  or  is  appurtenant  to  his  lands,  for  the  bene- 
fit of  which  it  was  reserved.  If  it  is  a  personal  privilege,  it  is  not 
assignable,  and  does  not  pass  to  the  grantor's  heirs  or  personal 
representatives.^*  But  an  exception  need  not  be  made  with  words 
of  limitation,  because  the  estate  or  rights  excepted  remain  the 
grantor's  property,  and  inure  to  the  benefit  of  his  heirs  and  as- 
signs, just  as  any  of  his  property  does.'°  Easements  and  servi- 
tudes are  either  personal  or  real.  If  personal,  the  right  does  not 
go  with  the  land  on  a  sale.'"    But  if  the  right  is  real  and  attaches 

="  Kuhn  V.   Farnsworth,  69   Maine  ""  Noble  v.  Illinois  Cent.  R.  Co.,  Ill 

404.  111.  437. 

=»  Munn  V.  Worrall,  S3  N.  Y.  44,  13  ==Koelle    v.    Knecht,    99    111.    396; 

Am.  Rep.  470 ;  Rushton  v.  Hallett,  8  Ashcroft  v.  Eastern  R.  Co.,  126  Mass. 

Utah  277,  30  Pac.   1014.  196,  30  Am.  Rep.  672 ;  Bean  v.  French, 

^  Tuttle  V.  Walker,  46  Maine  280 ;  140  Mass.  229,  3  N.  E.  206. 

Long  V.  Fewer,  S3  Minn.  1S6,  S4  N.  "*  Kister  v.  Reeser,  98  Pa.  St.  1,  42 

W.   1071 ;   Richardson  v.   Palmer,  38  Am.  Rep.  608. 

N.   H.  212;   Umscheid  v.   Scholz,  84  "'Emerson   v.    Mooney,   SO   N.    H. 

Tex.  26S,  16  S.  W.  1065.  31S. 

^The  Redemptorist  v.  Wenig,  79  ''Cave    v.    Crafts,    S3    Cal.    135; 

Md.  348,  29  Atl;  667.  Tucker    v.   Jones,   8   Mont.   225,    19 

Pac.  571. 
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to  the  land,  it  passes  by  a  conveyance  of  the  land,  even  without 
any  words  descriptive  of  the  right.  And  a  reservation  of  a  right 
appurtenant  to  other  land  of  the  grantor  passes  with  the  land  to 
which  it  is  appurtenant,  without  any  words  of  limitation,  to  the 
heirs  and  assigns  of  the  grantor.*'  Again,  a  permanent  easement 
in  favor  of  the  grantor's  other  land  may  be  created  without 
words  of  limitation. ^^  A  reservation  of  a  right  in  the  nature  of 
a  servitude  in  the  land  granted,  for  the  benefit  of  the  grantor's 
other  land,  is  appurtenant  to  the  grantor's  estate  and  constitutes 
a  part  of  it,  whoever  may  become  the  owner.''  So,  also,  if  the 
grantor  reserves  the  right  to  the  free  use  of  light  and  air  of  the 
land  conveyed  for  the  benefit  of  his  other  land,  the  reservation 
will  be  regarded  as  appurtenant  to  the  grantor's  land,  and  the 
benefit  of  it  will  pass  to  subsequent  grantees  or  to  the  heirs  of  the 
grantor,  though  they  are  not  mentioned  in  the  reservation.*"  In 
a  reservation  of  a  right  to  take  profit  out  of  the  soil,  no  words  of 
pei^petuity  are  necessary  to  create  an  estate  in  fee  simple  in  such 
right,  and  it  will  pass  to  the  grantor's  heirs  upon  his  death,  and 
may  be  assigned  by  them.*^  The  exception  and  reservation  must 
not  be  repugnant  to  the  grant.  Thus  the  grantor  cannot  convey 
a  specific  and  definite  number  of  acres  and  except  part  of  the 
number  granted ;  nor,  having  granted  an  estate  in  fee,  can  he  by 
exception  or  reservation  retain  absolute  control  in  fee  of  the 
estate  granted.  But  exceptions  may  be  very  bi'oad  without  being 
held  repugnant  to  the  grant.'''  As  a  general  rule  a  reservation 
to  a  stranger  not  a  party  to  the  conveyance  is  void,  and  the  stran- 
ger can  take  nothing  by  virtue  of  the  reservation.*'    A  reservation 

"  Engel  V.  Ayer,  85  Maine  448,  27  W.  431 ;  Wells  v.  Tolman,  156  N.  Y. 

Atl.  352;  Bowen  v.  Conner,  6  Cush.  636,  51  N.  E.  271. 

(Mass.)    132;   Borst  v.   Empie,  5   N.  ""Hagerty    v.    Lee,    54    N.    J.    L. 

Y.  33.  580,  25  Atl.  319,  20  L.  R.  A.  631. 

"'  Chappell  V.  New  York  &c.  R.  Co.,  *"  Engel  v.  Ayer,  85  Maine  448,  27 

62   Conn.   195,  24  Atl.  997,  17  L.  R.  Atl.  352. 

A.  420.  '^  Painter     v.     Pasadena     Land     & 

™  Chappell    V.    New    York    &c.    R.  Water  Co.,  91  Cal.  74,  27  Pac    539; 

Co.,  62  Conn.  195,  24  Atl.  997,  17  L.  Foster  v.  Runk,  109  Pa.  St.  291,  2  Atl. 

R.  A.  420;  Chicago,  S.  F.  &  C.  R.  Co.  25,  58  Am.  Rep.  720-   Fisk  v    Bray- 

V.  Ward,   128  111.  349,  18  N.  E.  828,  man,  21  R.  L   195,  42  Atl.  878-   Mc- 

21  N.  E.  562;  Tinker  v.  Forbes,  136  Dougal  v.  Musgrave,  46  W   Va    509, 

111.  221,  26  N.  E.  503;  Dennis  V.  Wil-  33  S.  E.  281. 

^°"'  n°/  ^^l^-  rnn'  lf^i^°^,  ""■  -?'^'  "Stone  V.  Stone,  141  Iowa  438.  119 
ner,  93  Mich.  599,  53  N.  W.  791;  N.  W.  712,  20  L  R  A  (N  S  )  221n  • 
Walz  V.  Walz,  101  Mich.  167,  59  N.    Edwards   Hall    Co.   v.    Dresser,    168 
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may  be  released  by  the  grantor's  subsequent  deed  which  grants 
and  warrants  the  property  without  reservation  or  exception.** 

§  3867.  The  habendum— Office  and  effect.— The  office  of 
the  habendum  is  to  limit  the  estate.*^  And  the  word  "limit"  as 
iised  in  this  connection,  means  to  mark  out,  or  define.  Its  pur- 
pose is  to  declare  or  define  the  estate  of  the  grantee  in  the  thing 
granted — whether  it  is  for  life,  in  fee,  etc.*"  The  habendum  is 
not  an  essential  part  of  a  deed,  if  the  estate  is  otherwise  limited 
or  defined.  Thus  the  nature  and  duration  of  the  estate  are  some- 
times defined  in  "premises,"  by  which  term  are  designated  all 
those  parts  of  a  deed  which  go  before  the  habendum.  In  naming 
the  grantee  in  the  granting  clause,  if  the  words  "and  his  heirs" 
are  added,  the  grantee  takes  the  estate  in  fee  simple,  though  the 
habendum  clause  be  wholly  omitted.*'  Discrepancies  frequently 
arise  between  the  premises  and  the  habendum.  For  instance,  an 
estate  of  one  kind  may  be  limited  in  the  premises  and  a  different 
estate  limited  in  the  habendum,  or,  different  persons  are  named 
as  grantees  in  the  premises  and  in  the  habendum.  In  such  cases 
the  habendum  is  not  controlling,  and  the  estate  as  given  in  the 
premises  stands.*^  The  habendum,  where  it  is  not  repugnant, 
may  explain,  enlarge,  or  qualify,  but  cannot  contradict  or  de- 
feat the  estate  granted  by  the  premises.*"  Thus  the  habendum 
may  supply  the  quantum  or  extent  of  the  estate  when  the 
premises  fail  to  describe  same,""  or,  the  estate  may  be  limited 
in  the  habendum,   although   not   mentioned   in   the  premises," 

Mass.  136,  46  N.  E.  420;  Littlefield  v.  Karchner  v.  Hoy,  151  Pa.  St.  383,  25 

Mott,  14  R.  I.  288.  Atl.  20. 

"Clifton  V.   Jackson   Iron   Co.,  74  "Hughes    v.    Hammond,    136    Ky. 

Mich.  183,  41  N.  W.  891,  16  Am.  St.  694,  125  S.  W.  144,  26  L.  R.  A.   (N. 

621;   In   re  Commissioner  of  Public  S.)  808;  Link  v.  MacNabb,  111  Md. 

Works,   135  App.  Div.    (N.  Y.)    561,  641,  74  Atl.  825;  Pynchon  v.  Stearns, 

120  N.  Y.  S.  930.  11   Mete.    (Mass.)    312,  45  Am.  Dec. 

"  Buckler's     Case,     2     Coke     5Sb. ;  210 ;  Smith  v.  Smith,  71  Mich.  633,  40 

McDill   V.    Meyer,   94  Ark.   615,   128  N.  W.  21. 

S.  W.  364;  Totten  v.  Pocahontas  Coal  *°  Breed  v.  Osborne,  113  Mass.  318; 

&  Coke  Co.,  67  W.  Va.  639,  68  S.  E.  Rines   v.    Mansfield,   96    Mo.    394,    9 

373.  S.  W.  798;  Tyler  v.   Moore,  42   Pa. 

'  Shep.  Touch.  74.  St.  374 ;  Warn  v.  Brown,  102  Pa.  St. 


"Shep.    Touch,    75;    Goodtitle    v. 
Gibbs,  5  B.  &  C.  709,  717,  8  D.  &  Ry. 
502;    Buckler's    Case,   2    Coke    55b 
Montgomery   v.    Sturdivant,    41    Cal 


290;   Major  v.  Bukley,  51  Mo.  227;    448. 


347;   Thompson  v.   Carl.   51  Vt.  408. 

"°Doren   v.    Gillum,    136    Ind.    134, 
35  N.  E,  1101. 

"Wommack  v.  Whitmore,  58  Mo. 
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or,  where  the  premises  by  uncertain  implication  attempts  to 
define  the  estate,  resort  must  be  had  to  the  express  Hmitation 
defined  in  the  habendum.^^  But  if  the  premises  express  an  estate 
in  fee,  this  cannot  be  wholly  annulled  by  anything  in  the  haben- 
dum ;^^  and  if  the  habendum  clause  is  repugnant  to  the  estate 
already  vested  by  the  deed  it  cannot  affect  the  grant,  but  must 
be  rejected."  But  effect  will  be  given  to  both  the  granting  clause 
and  the  habendum,  if  possible  to  do  so  by  fair  construction,  where 
the  interest  intended  to  be  conveyed  is  defined  in  both  clauses.^^ 

§  3868,  The  habendum — Naming  of  grantee. — Where  the 
habendum  is  used  the  grantee  should  be  named  therein  as  well 
as  in  the  granting  clause;  but  if  no  grantee  is  named  in  the  prem- 
ises, the  grantee  named  in  the  habendum  takes  the  estate,  for 
there  is  no  repugnancy  in  such  a  case.^"  If  different  persons  are 
named  in  the  premises  and  in  the  habendum  as  grantees,  the  per- 
son named  in  the  premises  will  be  the  grantee,  but  if  the  same  per- 
son is  named  in  both  the  premises  and  habendum,  together  with 
other  persons  as  grantees  in  the  habendum,  such  other  persons 
cannot  take  an  immediate  estate,  but  may  take  an  estate  in  re- 
mainder.'^' But  in  South  Carolina  it  is  held  that  if  a  person  is 
named  in  the  premises  as  grantee,  without  words  of  inheritance, 
and  in  the  habendum  he  is  again  named  with  another  person  not 
named  in  the  premises,  with  words  of  inheritance  as  to  both,  the 
habendum  will  control,  and  each  of  them  will  take  an  estate  in 
fee  in  the  land.'^* 

°' Jacobs    V.    All    Persons,    12    Cal.  Green  Bay  &  M.  Canal  Co.  v.  Hew- 

App.    163,    106    Pac.   896;    Riggin    v.  ett,   55   Wis.   96,    12   N.    W.   382,   42 

Love,  72  111.  553 ;  Bodine  v.  Arthur,  91  Am.  Rep.  701. 

Ky.  53,  14  S.  W.  904,  12  Ky.  L.  650,  "  Doren  v.  Gillum,  136  Ind.  134,  35 

34  Am.  St.  162;  Berry  v.  Billings,  44  N.  ^.  1101;  Rowland  v.  Rowland,  93 

Maine  416,  69  Am.  Dec.  107;  Bean  v.  N.  Car.  214;  Wager  v.  Wager,  1  S.  & 

Kenmuir,  86  Mo.  666.  R.   (Pa.)   374;  Thompson  v.  Carl,  51 

"'^  Riggin  V.  Love,  72  111.  553;  Win-  Vt.  408. 

ter  V.  Gorsuch,  51  JMd.  180.  '^'' Berry  v.   Billings,  44  Maine  416, 

"Dickson    v.    Wildman,    175    Fed.  69  Am.  Dec.  107;  Irwin  v.  Longworth, 

580;  Ratcliffe  v.  Marrs,  87  Ky.  26,  10  20  Ohio  33;  Lawe  v.  Hyde,  39  Wis. 

Ky.   L.    134,   7   S.   W.   395,  8   S.   W.  345. 

876;    Hudson's    Heirs    v.     Hudson's  "  Samme's     Case,     13     Coke     54; 

Admr.    (Ky.),  121   S.  W.  973;  Calla-  Downing   v,    Birney,    112    Mich.    474, 

way   V.   Forest    Park   Highlands    Co.  70  N.  W.  1006;  McCullock  v.  Holmes, 

(Md.),    77   Atl.    141;    Huntington   v.  Ill    Mo.   445,    19  S.   W.    1096;   Blair 

Lyman,     138    Mass.    205;     Smith    v.  v.   Osborne,  84   N.   Car.   417. 

Smith,  71   Mich.  633,   40  N.   W.  21;  "  McLeod   v.    Tarrant,   39   S.    Car. 

Robinson    v.    Payne,    58    Miss.    690;  271,   17   S.   E.  773,  20  L.  R.  A.  846 
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§  3869.  The  habendum — Use  of  word  "heirs"  in  limiting 
estates  in  fee. — At  common  law,  to  create  an  estate  in  fee 
simple  by  deed  it  was  necessary  to  use  the  word  "heirs"  in  con- 
nection with  the  name  or  other  designation  of  the  grantee,  and 
no  other  words  and  no  description  of  the  estate  was  sufficient.**^ 
In  this  country,  irrespective  of  statutes  on  the  subjects,  most 
states  declare  that  the  strict  rule  of  the  common  law  should  not 
be  applied  for  the  reason  that  it  often  defeats  the  plain  intention 
of  the  parties.""  And  the  statutes  of  most  states  provide  that 
every  estate  in  lands  is  taken  to  be  an  estate  in  fee  simple,  unless 
a  less  estate  is  expressly  limited  or  appears  to  be  conveyed  by 
operation  of  law.  But  such  statutes  do  not  afifect  conveyances 
taking  effect  before  their  enactment."^  Irrespective  of  statute  the 
word  "heirs"  is  not  necessary  to  create  a  fee  simple  estate  in  a 
trustee  to  whom  conveyance  is  made  in  trust  ;*^  nor  is  the  use 
of  the  word  necessary  in  conveyances  to  corporations  aggre- 
gate.°^  Likewise  the  common-law  rule  requiring  the  use  of  the 
word  "heirs"  does  not  apply  to  an  executory  contract  for  the  sale 
of  land  enforcible  in  equity  as  a  conveyance,  where  it  is  clear  that 
an  estate  in  fee  was  intended."*  Also  where  the  language  of  a 
will  shows  an  intention  to  devise  an  estate  in  fee  simple  it  is  suf- 
ficient for  that  purpose  without  words  of  inheritance."^    Where 

(Mclver,    C.    J.,    dissenting    on    the  "Jacobs    v.    All    Persons,    12    Cal. 

ground  that  a  person  cannot  take  an  App.    163,    106   Pac.   896;    Cooper   v. 

immediate  estate  by  the  habendum  to  Mitchell  Inv.  Co.,  133  Ga.  769,  66  S. 

whom  no  grant  is  made  in  the  prem-  E.   1090,  29  L.   R.   A.    (N.   S.)   291; 

ises).  Baker  v.  Lane,  82  Kans.  715,  109  Pac. 

°°Shep.  Touchstone  106;  Patterson  182;   Hofsass  v.   Mann,  74   Md.  400, 

V.    Moore,    15    Ark.   222;    McDill   v.  22  Atl.  65;  Carolina  Real  Estate  Co. 

Meyer,  94  Ark.  615,  128  S.  W.  364;  v.  Bland,  152  N.  Car.  225,  67  S.  E. 

Young  V.  Mahoning  Co.,  53  Fed.  895 ;  483 ;  Allen  v.  Baskerville,  123  N.  Car. 

Brown  v.  Dickey,   106  Maine  97,  75  126,  31   S.   E.  383. 

Atl.  382;   Hofsass  v.  Mann,  74  Md.  ""West  v.   Fitz,   109  111.  425;   An- 

400,   22   Atl.   65;   Ashcroft   v.   East-  gell    v.    Rosenbury,    12    Mich.    241; 

em   R.   Co.,   126  Mass.   196,  30  Am.  Ewing   v.    Shannahan,   113   Mo.    188, 

Rep.   672;   Reaume  v.   Chambers,  22  20  S.  W.  1065. 

Mo.  36;  Chancellor  v.  Bell,  45  N.  J.  ^School   District   No.    5   of   Delhi 

Eq.    538,    17    Atl.    684;    Jackson    v.  v.  Everett,  52  Mich.  314,  17  N.  W. 

Myers,  3  Johns.   (N.  Y.)  388,  3  Am.  926;  Wilkes-Barre  v.  Wyoming  Hist. 

Dec.  504;  Boggan  v.  Somers,  152  N.  Soc,  134  Pa.   St.  616,   19  Atl.  809; 

Car.  390,  67  S.  E.  965 ;  Lemon  v.  Gra-  Congregational  Soc.  v.  Stark,  34  Vt. 

ham,  131   Pa.  St.  447,  19  Atl.  48,  6  243. 

L.  R.  A.  663 ;  Jones  v.  Swearingen,  "  Phillips  v.  Swank,  120  Pa.  St.  1^, 

42  S.  Car.  58.  19  S.  E.  947.  13  Atl.  712,  6  Am.  St.  691. 

"Cole  V.  The  Lake  Co.,  54  N.  H.  "Lincoln    v.    Lincoln,    107    Mass. 

242.  590. 
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the  common-law  rule  still  prevails  the  words  of  inheritance  may 
be  used  in  the  singular  number,  and  the  word  "heir"  is  regarded 
as  nomen  collectivum,  or  a  clerical  mistake  for  "heirs,"  though  a 
contrary  rule  obtains  in  some  of  the  earlier  decisions."^  When 
the  word  "issue"  is  used  in  a  deed,  it  is  generally  considered  a 
word  of  purchase  and  not  of  limitation/^  So  also  the  word  "chil- 
dren" is  a  word  of  purchase  and  not  a  word  of  limitation."^ 

§  3870.  The  habendum— The  rule  in  Shelley's  case.— The 
rule  in  Shelley's  case  may  be  stated  thus :  Where  an  estate  in 
freehold  is  limited  to  one  person  for  life,  and  by  the  same  instru- 
ment the  inheritance  is  limited,  either  immediately  or  after  an- 
other estate  in  freehold,  to  his  heirs,  or  the  heirs  of  his  body, 
the  whole  estate  vests  in  him,  either  in  fee  simple  or  in  fee  tail, 
in  like  manner  as  if  the  estate  had  been  given  to  him  and  his 
heirs,  or  to  him  and  the  heirs  of  his  body ;  and  the  words  "heirs" 
and  "heirs  of  his  body"  are  words  of  limitation  and  not  of  pur- 
chase. The  rule  has  been  abolished  in  many  states,  while  in 
others  it  still  remains  a  rule  of  property.  In  a  few  states  the 
rule  has  been  abrogated  as  to  wills,  but  remains  a  rule  of  property 
in  the  construction  of  deeds.  Many  of  these  abrogating  statutes 
are  of  recent  enactment  and  the  effect  of  the  rule  on  many  estates 
is  still  a  subject  of  judicial  investigation  and  interpretation  in 
those  states  that  have  abolished  the  rule.  Some  courts  hold  the 
rule  to  be  one  of  construction,  giving  way  to  the  intention  of  the 
parties  as  disclosed  by  the  instrument,""  especially  when  the  in- 
strument is  a  will  f  but  it  has  generally  been  held  a  fixed  rule  of 

*=  Wright   V.    Wright,    1    Ves.    Sr.  219,  35  N.  E.  536,  37  Am.  St.  213; 

409;    Manwaring   v.    Tabor,    1    Root  Burns  v.   Weesner,   134   Ind.   442,  34 

(Conn.)    79;    Huntington  v.   Lyman,  N.  E.  10;  Baskett  v.  Sellers,  93  Ky. 

138  Mass.  205.     See  also,  Mounsey  v.  2,  13  Ky.  L.  909,  19  S.  W.  9 ;  Hall  v. 

Blaniere,  4  Russ.  384;  Roach  v.  Mar-  Wright,   137  Ky.  39,  127  S.  W.  516; 

tin,  1  Harr.   (Del.)  549,  27  Am.  Dec.  Cannon     v.     Barry,     59     Miss,     289; 

748 ;  Wallace  v.  Minor,  86  Va.  550.  Chrystie    v.    Phyf e,    19    N.    Y.    344 ; 

"  Mcllhinny     v.      Mcllhinny,     137  Hague  v.  Hague,  161  Pa.  St.  643,  29 

Ind.  411,  37  N.  E.   147,  24  L.  R.  A.  Atl.   261,   41    Am.    St.   900;    Ford   v. 

489,  45  Am.   St.   186;  Melsheimer  v.  Flint,  40  Vt.  382. 

Gross,   58   Pa.   St.   412;   Bradford  v.  "Williams    v.    Robinson,    67    Ark. 

Griffin,  40  S.  Car.  468,  19  S.  E.  76;  517.  55  S.  W.  950. 

Ridley  V.  McPherson,  lOO  Tenn.  405,  ™Wescott    v.    Binford,    104    Iowa 

43  S.  W.  772.  645,  71   N.  W.   18,  65  Am.   St.  530; 

"  May     V.    Ritchie,    65    Ala.    602 ;  De  Vaughn  v.  Hutchinson.  165  U.  S. 

Ewing  V,    Shropshire,   80  Ga.   374.  7  566,  41  L.  ed,  827,  17  S.  Ct.  461. 
S.  E.  554;  Chapin  v.  Crow,  147  111. 


1087  ESTATES   IN    FEE TRANSFER.  §    387O 

law  to  be  given  effect  regardless  of  the  intention  of  the  parties.'^ 
The  rule  applies  to  equitable  as  well  as  legal  estates  when  the 
trust  is  executed  and  not  executory."  The  rule  is  an  arbitrary- 
one  in  most  jurisdictions,  and  operates  not  only  in  disregard 
of  the  intention  of  the  parties,  but  overrides  the  expressed  in- 
tention that  it  shall  not  operate.'^  But  in  this  respect  there 
is  a  distinction  in  some  jurisdictions  between  d^eds  and  wills 
in  the  application  of  the  rule,  as  the  rule  is  not  allowed  to 
override  the  general  rule  of  construction  applicable  to  wills, 
that  the  intention  of  the  testator  shall  so  far  as  possible  be  ob- 
served.'* The  word  "heirs"  is  essential  to  justify  the  application 
of  the  rule,  just  as  it  is  essential  to  create  an  ordinary  fee  simple 
estate.  The  rule  does  not  apply  when  the  word  "issue"  or  the 
word  "children"  is  used  in  the  place  of  "heirs."''  Nor  does  the 
rule  apply  when  the  word  "heirs,"  in  the  phrase  "heirs  of  the 
body,"  is  used  in  the  place  of  "children,"  and  as  a  word  of  pur- 
chase.'®  Where  the  word  "heirs"  is  used  to  describe  the  persons 
who  are  to  take  simply  as  heirs  general  or  special  of  the  grantee, 
and  not  as  limiting  the  estate,  the  rule  does  not  apply." 

"  Hall  V.  Hankey,  174  Fed.  139,  98  "  Ridgeway   v.    Lanphear,   99    Ind. 

I  C.  C.  A.  173;  Davis  v.  Sturgeon,  198  251;    Mcllhinny    v.    Mcllhinny,    137 

111.  520,  64  N.  E.   1016;  Westcott  v.  Ind.  411,  TH  N.  E.   147,  24  L.  R.  A. 

Meeker,    144   Iowa   311,    122   N.    W.  489,  45  Am.  St.  186. 

964,  29  L.  R.  A.  (N.  S.)  947;  Trum-  '=In  re  Utz's  Estate,  43   Cal.  200; 

bull  V.   Trumbull,   149  Mass.  200,  21  Cannon  v.  Barry,  56  Miss.  289;  Gour- 

N.   E.  366,  4  L.  R.  A.   117;   Shapley  din  v.  Deas,  27  S.  Car.  479,  4  S.  E. 

V.    Diehl,   203    Pa.   566,   53   Atl.   374.  64.     See  also,  Brown  v.  Brown,   125 

See  also,  Newhaus  v.  Brennan  (Ind.  Iowa  218,  101  N.  W.  81,  67  L.  R.  A. 

App.),  91  N.  E.  938;  note  to  Hamil-  629. 

ton  V.  Sidwell  (131  Ky.  428)  in  29  L.  ™Lehndorf  v.  Cope,  122  111.  317,  13 

R.  A.   (N.  S.)  961;  Cotton  v.  Mose-  N.  E.  505;  Hadlock  v.  Gray,  104  Ind. 

ley    (N.   Car.),  74  S.   E.  454,  40  L.  596.  4  N.  E.  167;  Pence  v.  Hubbard, 

R.  A.   (N.  S.)   768.  10  Pa.  Co.  Ct.  63,  affd.  in  152  Pa.  St. 

"Wayne  v.  Lawrence,  58  Ga.   IS;  18,  25  Atl.  231;  Fields  v.  Watson,  23 

Starnes  v.  Hill,  112  N.  Car.  1,  16  S.  S.   Car.   42;   Simonton   v.   White,   93 

E    1011,  22  L.  R.  A.  598;  Carson  v.  Tex.  50,  53  S.  W.  2,19,  97  Am.   St. 

Fuhs,  131  Pa.  St.  256,  18  Atl.  1017;  824. 

Carrigan  v.  Drake,  36  S.  Car.  354,  IS  "Williamson    v.    Mason,    23    Ala. 

S   E.  339.    See  also,  note  in  29  L.  R.  488;  Norris  v.  Hensley,  27  Cal.  439; 

A    (N   S  )  1021-1035.  Baker  v.  Scott,  62  111.  86.     See  also, 

"Hall   V.    Hankey,    174  Fed.    139,  Evans  v.  Evans,    (1892)  2  Ch.   173; 

98  C    C.  A.  173;  Taney  v.  Fahnley,  Fountain    County    Coal    &c.    Co.    v. 

126  Ind.   88,  25   N.   E.  882;   Hoch-  Beckleheimer,   102  Ind.  82,  1  N.  E. 

stedler  v.  Hochstedler,  108  Ind.  S06,  202. 
9  N.  E.  467. 
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§  3871.  The  habendum — Estates  tail. — When  an  estate  of 
inheritance  is  Hmited  to  the  heirs  of  the  grantee's  body,  and  not 
to  his  heirs  in  general,  it  is  an  estate  tail.  In  creating  such  estate 
it  is  essential  to  use  not  merely  the  word  "heirs,"  but  some  word 
indicating  the  body  from  which  the  heirs  are  to  emanate,  or  some 
word  of  procreation  from  a  particular  person.'^  "Heirs  of  the 
body"  are  the  words  generally  used  to  create  an  estate  tail,  but 
other  equivalent  words,  which  clearly  make  the  limitation  to  the 
lieirs  of  the  body  of  the  grantee,  are  sufficient.  There  are  four 
kinds  of  estates  tail,  namely :  ( i )  The  estate  in  tail  general, 
which  arises  where  the  grantee  in  tail  is  alone  mentioned  as  the 
person  from  whose  body  the  heirs  are  to  be  derived.  (2)  The 
estate  in  tail  male  (or  female)  general,  which  arises  where  the 
limitation  is  to  one  and  the  male  or  female  heirs  of  his  body. 
(3)  The  estate  in  tail  special,  which  arises  where  both  the  par- 
ents from  whose  bodies  the  heirs  must  be  derived  are  specified, 
as  where  the  grant  is  to  one  and  the  heirs  of  his  body  by  a  woman 
named.  (4)  The  estate  in  tail  male  (or  female)  special,  arises 
where  both  the  parents  from  whose  bodies  the  heirs  male  (or  fe- 
male) must  be  derived  are  specified.  It  will  be  observed  in  creat- 
ing each  of  these  kinds  of  estates  tail  the  word  "heirs"  occurred  as 
well  as  some  procreating  words  restricting  the  meaning  of  "heirs" 
to  the  lineal  descendants  of  the  grantee. '°  By  statute  in  many 
states  the  common-law  estates  tail  have  been  abolished,  or  have 
been  changed  into  estates  of  another  character,  such  as  estates 
in  fee  simple.^"  In  those  states  where  the  statutes  declare  estates 
tail  to  be  estates  in  fee  simple,  there  is  a  disposition  to  construe 
the  words  of  limitation  as  meaning  children.^^  In  some  states 
the  first  donee  in  tail  takes  a  life  estate,  and  the  heirs  of  his  body 
take  the  remainder  in  fee  simple.*^ 

"Adams  v.  Ross,  30  N.  J.  L.  SOS,  21  N.  E.  147,  24  L.  R.  A.  489,  4S  Am. 

32  Am.  Dec.  237.  St.   186;   McGennis  v.   McGennis,   16 

"Challis  Real   Prop.,  p.  236;  Ath-  Ky.   L.   598,  29   S.   W.   333;   Jordan 

erton  v.  Roche,  192  111.  252,  61  N.  E.  v.    Roach,    32    Miss.    481 ;  "  Jewell    v. 

357,  55  L.  R.  A.  591;  Reed  v.  Lane,  Warner,  35  N.  H.  176;  Nicholson  v. 

122  Mo.  311,  26  S.  W.  957.  Bettle,  57  Pa.  St.  384. 

"  Sullivan  V.   McLaughlin,  99  Ala.        "  Brann  v.  Elzey,  83  Ky.  440,  7  Ky. 

60,    11   So.   477;   Barnett  v.   Barnett,  L.      539;      Hodges      v.      Fleetwood, 

104  Cal.  298.  21  Pac.  1049;  Whatley  102  N.   Car.   122,  9  S.  E.  640. 
V.  Barker,  79  Ga.  790,  4  S.  E.  387;        »'Reed   v.   Lane,   122   Mo.   311,   26 

Mcllliinny  v.  Mcllhinny,  137  Ind.411,  S.  W.  957;  Havens  v.  Seashore  Land 
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§  3872.  Conditions  precedent  and  subsequent — How  cre- 
ated.— A  condition  precedent  is  one  to  be  performed  before 
the  estate  vests,*^  while  a  condition  subsequent  is  one  to'  be  per- 
formed, after  the  vesting  and  the  intent  of  which  is  to  defeat  the 
estate.^*  Whether  the  condition  be  one  or  the  other  depends  on 
the  intention  of  the  parties  to  be  gathered  from  the  whole  in- 
strument, there  being  no  technical  words  which  distinguish  them/^ 
and  a  doubtful  condition  will  be  construed  as  subsequent  i-ather 
than  precedent.^"  Under  a  deed  creating  a  condition  subsequent 
the  title  vests  in  the  grantee,  and  remains  in  him  until  it  is  di- 
vested by  the  entry  of  the  grantor  f  but  in  a  condition  precedent 
the  title  .does  not  vest  at  all  unless  the  condition  is  first  per- 
formed.^* A  grant  upon  a  condition  that  the  title  shall  not  vest, 
until  or  unless  the  grantee  shall  pay  a  specified  sum  before  a  day 
named,  is  a  condition  precedent  to  the  vesting  of  the  estate,  and 
time  is  of  the  essence  of  the  contract.*"  A  condition  is  created  by 
the  use  of  such  words  as  "on  condition,"  "provided,"  "so  as," 
"so  that,"  "if  it  happen,"  or  any  other  like  appropriate  words 
which  import  that  the  vesting  or  continuance  of  the  estate  is  to 
depend  upon  the  observance  of  the  provision  named.  These 
words  of  condition  should  be  a  part  of  the  habendum."" 

§  3873.  Conditions  precedent  and  subsequent — Determin- 
able or  qualified  fee. — When  a  fee  simple  estate  is  made  sub- 
Co.,  47  N.  J.  Eq.  365,  20  Atl.  497 ;  '"I  Tiffany  on  Real  Property,  §  69 ; 
Pollock  V.  Speidel,  17  Ohio  St.  439;  Phillips   v.    Gannon,    246    111.    98,   92 

Thompson  v.  Carl,  51  Vt.  408.  N.  E.  616.   See  also.  Vol.  II,  §  1611. 

''fiorst  V.  Simpson,  90  Ala.  373,  7  '' Spect  v.  Gregg,  51  Cal.  198;  Spof- 

So.  814;   Phillips  v.  Gannon,  246  111.  ford  v.  True,  33  Maine  283,  54  Am. 

98     92    N.    E.    616 ;    Winnepiseogee  Dec.   621 ;    Shattuck   v.    Hastings,  99 

Paper  Co.  v.  Eaton,  65  N.  H.  13,  18  Mass.    23;    Memphis    &c.    R.    Co.   v. 

Atl     171;     Sullivan-Sanford    Lumber  Neighbors,  51  Miss.  412;  Gulf  &c.  R. 

Co   V.  Reeves   (Tex.  Civ.  App.),  125  Co.  v.  Dunraan,  74  Tex.  265,  11  S.  W. 

S.  W.  96.  1094. 

"  Piatt    V.    Piatt,    42    Conn.    330 ;  "  Chute  v.  Washburn,  44  Minn.  312, 

Bryan   v.    Bliss-Cook   Oak.    Co.,    178  46  N.  W.  555 ;  Finlay  v.  King,  3  Pet. 

Fed   217;  Phillips  v.  Gannon,  246  111.  (U.   S.)   346,  7  L.  ed. '701;  Jones  v. 

98,  92  N.  E.  616;  Tallman  v.  Snow,  35  Chesapeake  &  O.  R.  Co.,  14  W.  Va. 

Maine    342;    Burnett   v.    Strong,    26  514. 

Miss     116  ^  Rutland  v.  Chesson,  98   Ala.   435, 

» Phillips  V.  Gannon,  246  111.  98,  92  13   So.   606 ;   Wilson  v.   Gait,    18   111. 

N     E.    616;    Osgood    v.    Abbott,    58  431;     Winnepiseogee    Paper    Co.    v. 

Maine  73 ;    Shinn  v.   Roberts,  20  N.  Eaton,  65  N.  H.  13,  18  Atl.  171. 

t    L   435,  43  Am.  Dec.  636 ;  Raley  v.  ^  Elyton  Land   Co.  v.   South  &  N. 

Umatilla   Co.,    IS   Ore.    172,    13    Pac.  A.  R.  Co.,  100  Ala.  396,  14  So.  207; 

890  3  Am.  St.  142.   See  also,  Vol.  II,  Warner    v.  Bennett,.    31  Conn.  468; 
§  1575. 

69— Contracts,  Vol.  4 
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ject  to  a  special  limitation  it  is  known  as  a  determinable  or  quali- 
fied fee.  The  proper  words  for  the  creation  of  such  an  estate  are, 
"until,"  "during,"  "so  long  as,"  and  such  like  terms.  An  illus- 
tration of  such  a  fee  is,  "as  long  as  the  Church  of  St.  Paul  shall 
stand."°^  Where  an  estate  in  land  is  conveyed  in  fee  for  a  speci- 
fied purpose  and  no  other,  the  fee  is  a  base  fee,  determinable 
upon  the  cessation  of  the  use  of  the  property  for  that  purpose."^ 
Some  doubt  has  arisen  whether,  after  all,  there  is  now  any  such 
estate  as  a  qualified  or  determinable  fee,  but,  nevertheless,  such 
estates  are  expressly  recognized  by  numerous  decisions  in  this 
country.  For  example,  where  the  grant  was  to  a  religious  so- 
ciety: "To  have  and  to  hold  to  the  said  [society]  and  their  as- 
signs, so  long  as  said  real  estate  shall  by  said  society  or  its  as- 
signs be  devoted  to  the  uses,  interests,  and  support  of  those  doc- 
trines of  the  Christian  religion,"  set  forth  in  a  certain  formality, 
it  was  held  to  create  a  determinable  fee.°^  Until  the  granted 
estate  terminates  upon  the  happening  of  the  condition  the  grantor 
has  nothing  to  convey,  and  his  deed  in  expectancy  of  a  reverter 
vests  no  interest  in  the  grantee,  but  is  wholly  without  legal  force 
or  effect."*  The  right  or  possibility  of  reverter  after  the  termina- 
tion of  such  an  estate  is  similar  to,  though  not  exactly  identical 
with,  the  possibility  of  reverter  which  remains  in  the  grantor  of 
land  upon  a  condition  subsequent."' 

Mahoning  County  v.  Young,  59  Fed.  23  Atl.  996,   15  L.  R.  A.  547;   Kirk 

96 ;  Stilwell  v.  St.  Louis  &  H.  R.  Co.,  v.  King,  3  Pa.  436. 

39  Mo.   App.  221 ;   Gibert  v.   Petcler,  "'  First  Universalist  Soc.  v.  Boland, 

38    N,    Y.    165,    97    Am.    Dec.    785 ;  155  Mass.  171,  29  N.  E.  524,  15  L.  R. 

Raley  v.  Umatilla  Co.,  15  Ore.  172,  13  A.     231.       See     also,     Friedman     v, 

Pac.   890,  3  Am.    St.   142;   Karchner  Steiner,  107  111.  125;  School  District 

V.  Hoy,  151  Pa.  St.  383,  25  Atl.  20.  No.  5  of  Delhi  v.  Everett,  52  Mich. 

"2   Plowden  557.       The  following  314,   17  N.  W.  926;   Hall  v.  Turner, 

cases    illustrate   a    determinable    fee:  110  N.  Car.  292,   14  S.   E.  791;   Sle- 

Church  V.  Grant,  3  Gray  (Mass.)  142,  gel  v.  Lauer,  148  Pa.  St.  236,  23  Atl. 

63  Am.  Dec.  725;  Ashley  v.  Warner,  996,  15  L.  R.  A.  547;  Congregational 

11   Gray    (Mass.)    43;  Attorney-Gen-  Soc.  v.  Stark,  34  Vt.  243. 

eral     v.     Merrimack    Manufacturing  "Denver  &  S.  F.  R.  Co.  v.  School 

Co.,  14  Gray  (Mass.)  586;  Fifty  As-  Dist.   No.   22.   14   Colo.   327,   23   Pac. 

sociates     v.      Howland,      11       Mete.  978;  State  v.  Brown,  27  N.  J.  L.  13. 

(Mass.)  99;  Owen  v.  Field,  102  Mass.  "First  Universalist  Soc.  v.  Boland, 

90;     First     Universalist     Society     v.  155   Mass.    171,  29  N,    E.   524.   IS   L. 

Boland,  155  Mass.  171,  29  N,  E.  524,  R.  A.  231;  Gillespie  v.  Broas,  23  Barb. 

15  L.  R.  A.  231.  (N.  Y.)  370. 

■"Slegel  V.  Lauer.  148  Pa.  St.  236, 
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§  3874.  Conditions  precedent  and  subsequent — Conditions 
subsequent  not  favored  in  law. — As  the  law  favors  the  pres- 
ent vesting  of  estates,  the  terms  of  the  grant  will  not  be  con- 
strued so  as  to  create  an  estate  on  condition,  unless  the  language 
to  that  effect  is  so  clear  as  to  leave  no  room  for  any  other  con- 
struction.°°  In  case  no  words  of  condition  are  used,  and  no 
words  indicating  an  intention  that  under  any  circumstances  the 
estate  may  revert  to  the  grantor  or  his  heirs,  or  that  he  or  they 
may  re-enter  and  hold  possession,  and  there  is  nothing  in  the 
nature  of  the  acts  to  be  done  by  the  grantee  indicating  that  the 
estate  is  to  be  held  upon  condition,  the  deed  will  be  held  to  convey 
an  estate  to  the  grantee  and  his  heirs  forever."'  But  where  the 
condition  clearly  exists  it  will  be  enforced  according  to  its  terms,"' 
unless  it  is  impossible  of  performance.""  The  intention  to  create 
an  estate  upon  condition  must  be  gathered  from  the  whole  instru- 
ment by  following  out  the  object  and  spirit  of  the  deed  or  con- 
tract.^ If  the  words  used  are  not  in  form  either  of  a  covenant 
or  a  condition,  the  courts  may  construe  it  to  be  a  covenant,  so  as 
to  avoid  a  forfeiture.^    By  calling  the  provision  a  covenant  in- 

■"Elyton  Land  Co.  v.  South  &  N.  N.  Y.  361,  22  N.  E.  145,  5  L.  R.  A. 

A.  R.  Co.,  100  Ala.  396,  14  So.  207;  422,    12   Am.   St.   809;   Watterson  v. 

CuUen  V.  Sprigg,  93  Cal.  56,  23  Pac.  Ury,  3  Ohio  C.  Dis.  171,  5  Ohio  Cir. 

222;    Scovill  v.   McMahon,  62   Conn.  Ct.  347,  affd.  52  Ohio  St.  637,  44  N. 

378,  26  Atl.  479,  21  L.  R.  A.  58,  36  E.  1149,  32  Wkly.  L.  Bui.  420;  Raley 

Am.  St.  350;  Taylor  v.  Sutton,  15  Ga.  v.  Umatilla  Co.,  IS  Ore.  172,  13  Pac. 

103,    60    Am.    Dec.    682 ;    Boone    v.  890,  3  Am.  St.  142 ;  Greene  v.  O'Con- 

Clark,   129  111.  466,  21   N.   E.  850,  5  nor,  18  R.   I.   56,  25  Atl.  692,   19  L. 

L.  R.  A.  276 ;  Sumner  v.  Darnell,  128  R.  A.  262 ;  Hammond  v.  Port  Royal 

Ind.   38,  27  N.  E.   162,   13  L.  R.  A.  &c.  R.  Co.,  15  S.  Car.  10;  Waterman 

173;    Peden  v.   Chicago,   R.   I.  &   P.  v.  Clark,  58  Vt.  601,  2  Atl.  578. 

R.   Co.,  73  Iowa  328,  35  N.  W.  424,  "  Cullen  v.   Sprigg,  83  Cal.  56,  23 

5  Am.  St.  680;  Curtis  v.  Board  of  Pac.  222;  Boone  v.  Clark,  129  111. 
Education,  43  Kans.  138,  23  Pac.  98;  466,  21  N.  E.  850,  S  L.  R.  A.  276; 
Bray  v.  Hussey,  83  Maine  329,  22  Young  v.  Clement,  81  Maine  512,  17 
Atl.  220 ;  Glenn  v.  Davis,  35  Md.  208,  Atl.   707 ;   Ayer  v.   Emery,   14  Allen 

6  Am.  Rep.  389;  Stone  v.  Houghton,  (Mass.)  67;  Glen  Rose  Collegiate 
139  Mass.  175,  31  N.  E.  719;  Blanch-  Inst.  v.  Glen  Rose  Independent  School 
ard  V.  Detroit  &c.  R.  Co.,  31  Mich.  43,  Dist.  No.  1  (Tex.  Civ.  App.),  125  S. 
18  Am.  Rep.  142 ;  Chute  v.  Washburn,  W.  379. 

44  Minn.  312,  46  N.  W.  555;   Soria  °'Ball  v.  Milliken,  31  R.  I.  36,  76 

V.  Harrison  County,  96  Miss.  109,  SO  Atl.  789. 

So.   443;    Gadberry   v.    Sheppard,  27  °' Sullivan-Sanford  Lumber   Co.  v. 

Miss.    203;     Roanoke     Inv.     Co.    v.  Reeves   (Tex.  Civ.  App.),  125  S.  W. 

Kansas  City  &  S.  E.  R.  Co.,  108  Mo.  96. 

50.    17    S.    W.    1000:    Page    v.    Pal-  ^  Studdard   v.   Wells,    120   Mo.   25, 

mer,    48    N.    H.    385;    Woodruff    v.  25  S.  W.  201. 

Woodruff,  44  N.  J.  Eq.  349.   16  Atl.  "Scovill    v.    McMahon,    62    Conn. 

4,  1  L.  R.  A.  380;  Post  v.  Weil,  115  378,  26  Atl.  479,  21  L.  R.  A.  58,  36 
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Stead  of  a  condition. the  parties  thereby  signify  their  intention, 
unless  the  circumstances  and  context  indicate  a  different  intent.^ 
In  the  absence  of  technical  words  of  condition,  and  where  there  is 
no  clause  providing  that  the  grantor  may  re-enter,  the  deed  will 
generally  be  construed  as  creating  a  covenant  rather  than  a  condi- 
tion.* Even  the  words  "upon  condition"  do  not  of  necessity 
create  an  estate  upon  condition,'  if  the  intention  of  the  grantor, 
as  manifested  by  the  Avhole  deed,  is  otherwise."  Nor  does  the 
consideration  named  for  a  grant  always  imply  a  condition,  so 
that  upon  failure  of  the  consideration  a  forfeiture  may  be  de- 
clared.' A  provision  in  a  deed  that  the  grantee  shall  assume  and 
pay  a  mortgage  upon  the  land  conveyed  does  not  constitute  a 
condition  upon  the  breach  of  which  the  title  reverts  to  the 
grantor.^ 

§  3875.  Conditions — Not  implied  from  the  purposes  of  the 
grant. — A  declaration  in  a  deed  of  the  purpose  for  which  the 
conveyance  is  made,  or  for  which  the  land  conveyed  is  to  be 
used,  does  not  render  the  grant  conditional,  unless  there  are  other 
words  indicating  an  intent  that  the  grant  shall  be  void  if  the  de- 
clared purpose  is  not  fulfilled.'  If  the  purpose  for  which  the 
property  is  to  be  used  is  in  its  nature  public  and  general,  it  will  be 
held  not  to  create  a  condition  subsequent  working  a  forfeiture  in 

Am.  St.  350;  Gallaher  V.  Herbert,  117  434;    Martin    v.    Martin,    131    Mass. 

111.    160,   7   N.   E.    511;    Studdard   v.  547. 

Wells,    120   Mo.   25,   25    S.   W.   201;  'Martin   v.    Splivalo,   69    Cal.   611, 

Hoyt    V.    Kimball,    49    N.    H.    322;  11    Pac.   484;    Schnyder   v.    Orr,    149 

Graves  v.  Deterling,   120  N.  Y.  447,  Pa.  St.  320,  24  Atl.  306. 

24  N.   E.  655;    McKnight  v.   Kreutz,  "  Scovill    v.    McMahon,    62    Conn. 

51    Pa.    St.   232.  378,  26  Atl.  479,  21  L.  R.  A.  58,  36 

"  Graves    v.    Deterling,    120    N.    Y.  Am.  St.  350 ;  Noyes  v.  St.  Louis,  A.  & 

447,  24  N.  E.  655.  T.   H.   R.   Co.    (111.),  21   N.   E.  487; 

rScovill  V.  McMahon,  62  Conn.  378,  Rawson    v.     School    Dist.,    7    Allen 

26  Atl.  479,  21  L.  R.  A.  58,  36  Am.  (Mass.)  125,  83  Am.  Dec.  670;  Lyon 

St.  350;   Chapin  v.  School  Dist.  No.  v.   Hersey,    103   N.   Y.  264,   8   N.   E. 

Two,  35  N.  H.  445;  Graves  v.  Deter-  518;   Watterson   v.    Ury,   3   Ohio   C. 

ling,  120  N.  Y.  447,  24  N.  E.  655,  Dis.   171,  5  Ohio   C.   C.  347,  affd.  52 

"Wilson   v.    Wilson,   86   Ind.    472;  Ohio  St.  637,  44  N,  E.  1149,  32  Wkly. 

Avery  v.   New  York  Cent.  &  H.   R.  L.  Bui.  420;  Portland  v.  Terwilliger, 

R.  Co.,  106  N.  Y.  142,  12  N.  E.  619;  16  Ore.  465,  19  Pac.  90-  First  ^I    E. 

Watters  v.  Bredin,  70  Pa.  St.  235.  Church     v.     Old     Columbia     Public 

"Episcopal  City  Mission  v.  Apple-  Ground  Co..  103  Pa.  St.  608:  Olcott 

ton,  117  Mass.  326.  v.  Gabert,  86  Tex.  121,  23  S.  W.  985; 

'Berkley  v.  Union  Pac.  R.  Co.,  33  Brown  v.   Caldwell,   23  W.   Va.   187, 

Fed.  794;  Risley  v.  McNiece,  71  Ind.  48  Am.  Rep   376 
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case  the  use  named  is  not  maintained,"  unless  the  intention  is  so 
clearly  expressed  that  there  is  no  doubt  as  to  the  creation  of  such 
a  condition."  And  in  such  cases  where  the  intention  of  the 
grantor  is  clearly  seen  to  be  that  the  property  should  be  used  for 
a  designated  purpose  only,  nevertheless,  he  must  clearly  indicate 
his  intention  that  the  whole  estate  shall  be  forfeited  and  revert  to 
him  when  such  use  ceases,  or  his  seeming  condition  is  apt  to  be 
construed  rather  as  showing  his  intention  to  impose  a  trust  in 
the  grantee.^^  Yet,  in  such  cases,  the  language  alone  will  not 
always  control,  for  this  language  must  be  construed  in  connection 
with  the  circumstances  of  each  case,  and  among  these  circum- 
stances is  the  fact  whether  full  consideration  was  paid  to  the 
grantor  or  the  conveyance  was  made  for  a  nominal  consideration, 
or  none.^^  Therefore,  in  determining  the  effect  of  conditional 
clauses  in  deeds,  the  presence  or  absence  of  a  consideration  is  an 
important  feature  to  be  considered.^*  The  limitation  of  the  use 
of  property  may  indicate  an  easement  rather  than  a  condition. 
Thus  an  easement  is  created  by  a  conveyance  of  a  right  of  way 
to  a  railroad  company  for  a  nominal  consideration,  although  the 
grant  expressed  to  be  upon  condition  that  the  land  shall  be  used 
for  railroad  purposes  only,  and  that  if  it  shall  cease  to  be  used  for 
such  purposes,  it  shall  revert  to  the  grantor.^''  If  the  deed  con- 
tains a  clause  declaring  the  purpose  for  which  it  is  intended  the 
granted  land  shall  be  used,  and  that  such  use  will  inure  specially 
to  the  benefit  of  the  grantor,  the  grant  may  be  void  if  the  de- 
clared purpose  is  not  fulfilled.^" 

"Kilpatrick  v.   Baltimore,   81    Md.  Hood,  66  Ind.  580;   Horner  v.   Chi- 

179,   31   Atl.   805,   27   L.   R.   A.   643;  cago,  M.   &   St.   P.   R.   Co.,  38  Wis. 

Greene  v.  O'Connor,  18  R.  I.  56,  25  165. 

Atl    692,  19  L.  R.  A.  262.     See  also,  "Neely  v.  Hoskins,  84  Maine  386, 

Brady  v.  Gregory,  (Ind.  App.)  97  N.  24  Atl.  882;  Faith  v.  Bowles,  86  Md. 

E    452.  13,  i1  Atl.  711,  63  Am.   St.  489. 

"Union  College  v.  New  York,  173  ^Lake  Erie  &  W.   R.   Co.  v.   Zie- 

N.  Y.  38,  65  N.  E.  853,  93  Am.  St.  barth,  61  Ind.  228,  33  N.  E.  256.     See 

SgQn  also,  Nichols  v.  New  England  Furni- 

"^  Carroll  County  Academy  v.  Galla-  ture  Co.,  100  Mich.  230,  59  N.  W.  155 ; 

tin  Academy,  104  Ky.  621,  20  Ky.  L.  Sanborn    v.    Minneapolis,    35    Minn. 

824,  47  S.  W.  617;  Rawson  v.  School  314,  29  N.  W.  126;  Robinson  v.  Miss- 

Dist.,   7  Allen    (Mass.)    125,  83  Am.  isQuoi  R.  Co.,  59  Vt.  426,  10  Atl,  522. 

Dec.  670 ;  Ashland  v.  Greiner,  58  Ohio  "  Mahoning   County  v.   Young,   59 

St.  67  50  N.  E.  99.    See  also,  Mahon-  Fed.  96;   Slegel  v.  Herbine,   148  Pa. 

ing  County  v.  Young,  59  Fed.  96,  8  236,  23  Atl.  996,   15  L.   R.   A.  547; 

CCA.  27.  Olcott  V.  Gabert,  86  Tex.  121,  23  S. 

"  Indianapolis,    P.    &c.    R.    Co.    v.  W.  985. 
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§  3876.  Conditions  precedent  and  subsequent — Void  con- 
ditions.— Conditions  which  are  repugnant  to  the  grant  are 
void."  So,  also,  are  conditions  vi^hich  unreasonably  restrict  the 
use  and  enjoyment  of  the  property  and  are  wholly  unreasonable.^' 
Conditions  in  conflict  with  public  policy,  or  tending  to  prohibit 
the  performance  of  acts  which  the  public  has  an  interest  in  having 
performed,  are  void.^^  So,  also,  a  condition  which  requires  the 
performance  of  some  act  which  is  oontrary  to  law  or  good  morals 
is  void.  Thus  a  condition  calling  for  the  separation  of  husband 
and  wife^"  or  a  condition  in  general  restraint  of  marriage  is  void,''^ 
but  it  has  been  held  that  a  reasonable  restraint,  as  a  condi- 
tion that  one  shall  not  marry  a  particular  person,  is  valid.'-  Again 
a  condition  in  restraint  of  alienation  general  as  to  time  and  per- 
sons is  void.^^  Also,  a  condition  that  the  land  conveyed  shall  not 
be  subject  to  the  payment  of  the  grantee's  debts  has  been  held  in 
restraint  of  alienation  and  consequently  void."*  But  a  partial  re- 
straint upon  alienation,  if  the  restraint  is  not  unreasonable,  is 
valid.^^  So,  also,  a  condition  that  intoxicating  liquors  shall  not 
be  manufactured  nor  sold  upon  the  land  granted  is  valid. ^° 

"Levy  V.  McDonnell,  92  Ark.  324,  ==■  Murray    v.    Green,    64    Cal.    363, 

122    S.    W.    1002,    13S   Am.    St.    183;  28   Pac.    118;    McCleary   v.    Ellis,   54 

Jones  V.  Port  Huron  Engine  Co.,  171  Iowa  311,  6  N.  W.  571,  37  Am.  Rep. 

Ill,  502,  49  N.  E.  700 ;  Bassett  V.  Bud-  205;    Smith    v.    Clark,    10    Md.    186; 

long,  n  Mich.  338,  43  N,  W.  984,  18  Hawley  v.   Northampton,  8   Mass.   3, 

Am.     St.     404;      Second     Reformed  5  Am.  Dec.  66;   Mandlebaum  v.  Mc- 

Presb.  Church  v.  Disbrow,  52  Pa.  St.  Donell,  29  Mich.  78 ;  Oxley  v.  Lane, 

219;    Kaufman    v.    Burgert,    195    Pa.  35  N.  Y.  340;  Munro  v.  Hall,  91  N. 

St.  274,  45  Atl.  725,  78  Am.  St.  813.  Car.  206,   1   S.   E.  651 ;   Anderson  v. 

"Mitchell    V.    Leavitt,     30     Conn.  Cary,  36  Ohio  St.  506,  38  Am.  Rep. 

587;     Gray    v.    Blanchard,    8    Pick.  602;  Bouldin  v.   Miller,  87  Tex.  359, 

(Mass.)  284.  28  S.  W.  940,  affg.  26  S.  W.  133. 

"Patterson  v.  Donner,  48  Cal.  369;  ''* McCleary  v.  Ellis.  54  Iowa  311,  6 

Wheeler  v.  Moody,  9  Tex.  372.  N.  W.  571,  Zl  Am.  Rep.  205 ;  Black- 

^  Conrad    v.    Long.    ZZ    Mich.    78;  stone     Bank     v.     Davis,     21      Pick. 

Hawke   v.   Enyart,  30   Nebr.    149,   46  (Mass.)  42,  32  Am.  Dec.  241 ;  Tilling- 

N.  W.  422,  27  Am.  St.  391.  hast  v.  Bradford,  5  R.  I.  205. 

^Jenkins  v.    Merritt,   17   Fla.  304;  ="  Langdon    v.    Ingram's    Guardian, 

Randall  v.  Marble,  69  Maine  310,  31  28    Ind.    360;    Hill   v.    Hill,   4  Barb. 

Am.  Rep.  281.  (N.  Y.)  419. 

"Coppage  v.  Alexander's  Heirs,  2  ^'Collins    Mfg.    Co.    v.    Marcy,   25 

B.    Mon.    (Ky.)    313,    38   Am.    Dec.  Conn.  242;   O'Brien  v.  Wetherell,   14 

153n;    Randall  v.   Marble,   69   Maine  Kans.   616;   Jenks   v.    Pawlowski,  98 

310,  31  Am.  Rep.  281.     But  a  condi-  Mich.   110,  56  N.  W.   1105    22  L    R. 

tion    precedent    restraining    marriage  A.    863.    39    Am.     St.    522-    Atlantic 

may  prevent   the  vesting  of  the   es-  Dock  Co.  v.  Leavitt,  54  N   Y    35    13 

r^n-  o  ■''J''"iP^y;    F'='"«f"son,    85    Va.  Am.  Rep.  556;  Teiiferv  v.  Graham,  61 

509,   8   S    E    241,   1   L.   R.   A.  837n,  Tex.  481 ;  Cowell  v.  Springs  Co.,  lOO 

17  Am.  St.  78.  U.  S.  55,  25  L.  ed.  547. 
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§  3877.  Restrictions  as  to  use  of  land  in  general. — In  mak- 
ing sale  of  his  land,  the  grantor  may  impose  such  restrictions  as 
to  its  use  by  the  grantee  as  he  may  deem  fit  and  proper,  provided 
such  restrictions  are  not  against  public  policy  or  otherwise  il- 
legal.'''  Thus,  it  has  even  been  held  that  a  covenant  that  a  certain 
tract  of  land  granted  shall  not  be  built  upon  is  not  contrary  to  pub- 
lic policy.^*  However,  restrictions  in  the  use  of  land  conveyed  in 
fee  are  not  favored  in  the  law,  but  the  courts  will  enforce  them 
where  the  intention  of  the  parties  in  their  creation  is  clear.'" 
Restrictions  should  be  given  a  fair  and  reasonable  con- 
struction and  interpretation  according  to  their  apparent  pur- 
pose of  protection  or  advantage  intended  by  the  parties,  and 
are  to  be  construed  strictly  against  the  grantor.'"  A  restric- 
tion in  a  grant  which  amounts  to  a  prohibition  of  the  use  of  the 
thing  granted  is  void.'^  But  where  the  restriction  is  confined 
within  reasonable  bounds,  and  the  party  in  whose  favor  it  is 
made  has  an  interest  in  the  subject-matter  of  the  restriction,  or 
others  in  privity  with  him  have  such  an  interest,  it  will  be  sus- 
tained.'^ Thus  a  covenant  not  to  engage  in  a  particular  business 
tipon  the  land  conveyed  or  retained  is  valid  if  limited  to  a  rea- 
sonable time.''  Also  a  covenant  to  reconvey  the  land  for  a  speci- 
fied sum  within  a  period  named  is  valid.'*  But  a  provision  that 
the  grantee  shall  not  convey  the  land  without  the  consent  of  the 
grantor  is  repugnant  to  the  grant  and  void.''  It  has  also  been  held 
that  a  provision  that  the  land  conveyed  shall  be  used  only  for  a 
specified  purpose  does  not  create  a  valid  condition  but  a  cove- 
nant.'° 

"Webb  V.   Robbins,  77  Ala.   176;  28   N.   E.    14;    Donahoe   v.   Turner, 

Peabody  Heights  Co.  v.  Willson,  82  204  Mass.  274,  90  N.  E.  549;  Ranger 

Md.   186,  32  Atl.  386,  1077,  36  L.  R.  v.   Lee,  66   Misc.    (N.   Y.)    144,   121 

A.  393;   Sanborn  v.  Rice,  129  Mass.  N.   Y.   S.   328;    Clark  v.  Devoe,   124 

387;     Winnipesaukee    Camp-Meeting  N.  Y.  120,  26  N.  E.  275,  21  Am.  St. 

Assn.  V.  Gordon,  63  N.  H.  505,  3  Atl.  652;    Jones    v.    Williams,    56    Wash. 

426;   Rowland  v.    Miller,   139   N.   Y.  588,  106  Pac.   166. 

■93,  34  N.  E.  765,  22  L.  R.  A.  182;  In  ="  Craig  v.  Wells,  11  N.  Y.  315. 

re   Thompson's   Appeal,   101   Pa.   St.  ""Grigg  v.    Landis,   21    N.    J.    Eq. 

225.  494. 

'^  Coles  V.  Sims,  5  De  G.,  M.  &  G.  °°  Mollyneaux    v.    Wittenberg,    39 

1 ;  Rankin  v.  Huskisson,  4  Sim.  13.  Nebr.  547,  58  N.  W.  205. 

» Hutchinson  v.  Ulrich.  145  111.  336,  "  Randall    v.    Sanders,    87    N.    Y. 

34  N.  E.  556,  21  L.  R.  A.  391;  Pea-  578. 

tody  Heights  Co.  v.  Willson,  82  Md.  ="  Murray  v.  Green,  64  Cal.  363,  28 

186,  32  Atl.  386,  1077,  36  L,   R.  A.  Pac.  118. 

393.  "Graves  v.   Deterling,   120   N.   Y. 

"  Smith  V.  Bradley,  154  Mass.  227,  447,  24  N.  E.  655. 
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§  3878,  Restrictions  as  to  use  of  land — Particular  restric- 
tions.— A  covenant  against  the  erection  of  any  buildings 
other  than  dwelHngs  costing  not  less  than  a  specified  sum  has  been 
held  violated  by  placing  a  tent  on  the  land  granted,  the  cost  of 
which  was  less  than  the  sum  mentioned,  and  which  was  used  by 
the  grantee  and  his  family  as  a  dwelling  during  the  summer  sea- 
son, though  they  did  not  sleep  in  it/'  And  such  a  covenant  is 
clearly  violated  by  the  erection  of  a  church,^*  or  the  erection  of  a 
dwelling  and  afterward  converting  the  same  into  a  public  eating- 
house,^"  or  the  erection  of  a  stable.'"'  A  covenant  to  erect  only  a 
single  dwelling  on  a  city  lot  has  been  held  not  violated  by  the  erec- 
tion thereon  of  an  apartment  house  designed  for  the  use  of  several 
families.*^  A  covenant  by  a  grantor  that  he  will  not  build  on  a  cer- 
tain portion  of  his  remaining  land,  the  object  of  such  covenant  be- 
ing to  secure  to  the  grantee  an  unobstructed  view  of  the  ocean 
from  his  land,  is  violated  by  raising  bath  houses  and  pavilions  on 
the  land  at  the  time  of  the  conveyance  higher  than  they  were  at 
that  time.*'  Again,  a  restriction  that  the  front  line  of  a  building 
shall  be  set  back  from  the  street  a  certain  distance  is  a  valid  re- 
striction,*^ and  it  has  been  held  that  bay  windows  are  a  part  of  a 
house,  and  cannot  be  extended  over  restricted  ground.** 

§  3879.  Restrictions — Who  have  the  burden  and  benefit  of 
restrictions. — Where  the  owner  conveys  separate  tracts  of 

his  land  to  different  persons  with  uniform  restrictions  as  to  the 
purpose  for  which  the  land  may  be  used,  such  restrictions  usually 
create  equitable  easements  in  favor  of  the  owners  of  the  several 
tracts,  which  may  be  enforced  in  equity  by  any  one  of  such  own- 
ers. The  owner  of  each  parcel  or  tract  has  as  appurtenant  thereto 

"Blakemore  v.   Stanley,  1S9  Mass.  281,  96  N.  E.  712,  Ann.  Cas.   1912D, 

6,  33  N.  E.  689.  475,  and  note ;  Skillman  v.  Smethurst, 

^  In    re     appeal    of    St.     Andrew's  57  N,  J.  Eq.  1,  40  Atl.  855. 

Lutheran  Church,  67  Pa.  St.  512.  *'Buck  v.  Adams,  45  N.  J.  Eq.  552, 

™  Parker    v.    Nightingale,    6    Allen  17  Atl.  961.    See  also,  Gawtry  v.  Le- 

(Mass.)   341,  83  Am.  Dec.  632.  land,  31  N.  J.  Eq.  385. 

"  Blakemore   v.    Stanley,   159  Mass.  "  Hamlen    v.     Werner,    144     Mass. 

6,  33  N.  E.  689.  396,  11  N.  E.  684;  Payson  v.  Burn- 

*' Hutchinson    v.    Ulrich,    145    111.  ham,  141  Mass.  547,  6  N.  E.  708. 

336,  34  N.  E.  556,  21  L.  R.  A.  391;  "Bagnall  v.  Davies,   140  Mass.  76, 

Gillis  V.   Bailey,  21  N.  H.   149.     But  2    N.    E.    786;    Attorney-General    v. 

see,   Rogers   v.   Hosegood,    (1900)    2  Williams,  140'  Mass.  329,  2  N.  E.  80, 

Ch.   388 ;    Sayles  v.   Hall,  210   Mass.  3  N.  E.  214,  54  Am.  Rep.  468. 
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a  right  in  the  nature  of  an  enforcible  easement.*"  Such  right  must 
appear  from  the  terms  of  the  grant,  or  from  the  surrounding  cir- 
cumstances, showing  that  the  grantor  intended  to  create  an  ease- 
ment in  favor  of  such  purchasers."  Where  the  restrictions  were 
for  the  benefit  of  all  the  lots  or  tracts,  and  all  were  subject  to 
the  same  tiniform  restrictions,  a  purchaser  of  one  of  the  lots 
and  his  assigns  may  enforce  the  covenant  against  any  other  pur- 
chaser and  his  assigns,  if  he  has  bought  with  knowledge  of  the 
general  plan  of  restrictions,  and  the  covenant  has  been  made  a 
part  of  the  subject-matter  of  his  purchase.*'  But  the  mere  fact 
that  the  same  restrictions  have  been  incorporated  in  all  deeds  made 
by  the  grantor  of  any  portion  of  the  same  land  is  not  sufficient 
evidence  that  the  covenant  entered  into  is  for  the  benefit  of  all 
the  land  so  conveyed.**  One  grantee,  seeking  to  enforce  a  restric- 
tion against  another  grantee  of  a  common  grantor  must  also 
show  that  he  is  entitled  to  the  benefit  of  the  covenant  and  that 
the  other  grantee  is  subject  to  the  burden  of  it.  This  may  be 
shown  by  proof  that  he  purchased  with  reference  to  the  general 
plan  and  the  covenant  entered  into  the  consideration  of  his  pur- 
chase.*' In  inserting  in  his  deed  a  restriction  for  the  benefit  of 
his  other  land  conveyed  or  retained,  the  grantor  may  state  the 
purpose  of  it,°°  but  this  is  not  essential,  as  this  will  usually  be 
inferred  if  the  situation  of  the  grantor's  other  land,  with  ref- 
erence to  that  conveyed,  is  such  that  the  restriction  is  clearly  for 

"Morris  v.   Tuskaloosa  Mfg.   Co.,  "Renals   v.    Cowlishaw,   9   Ch.    D. 

83  Ala,  565,  3   So.  689;   Newbold  v.  125;    De   Gray   v.    Monmouth   Beach 

Peabody  Heights  Co.,  70  Md.  493,  17  Club  House  Co.,  SO  N.  J.  Eq.  329,  24 

Atl.  372,  3  L.  R.  A.  579;  Stewart  v.  Atl.  388;  Clark  v,  Devoe,  124  N.  Y. 

Finkelstone,  206  Mass.  28,  92  N.  E.  120,  26  N.   E.  275,  21   Am.   St.   652. 

il,  28  L.  R.  A.  (N.  S.)  634,  138  Am.  See  also,  Hopkins  v.  Smith,  162  Mass. 

St.  370;  Hopkins  v.  Smith,  162  Mass.  444,  38  N.  E.  1122. 

444,  38  N.  E.   1122;   Doerr  v.  Cobbs  ''Keates  v.  Lyon,  4  Ch.  App.  218; 

(Mo.  App.),  123  S.  W.  549;  Burbank  Graham  v.  Hite,  93  Ky.  474,  14  Ky. 

V.   Pillsbury,  48  N.   H.   475,  97  Am.  L.  502,  20  S.  W.  506;  Dana  v.  Went- 

Dec.  633;  Trustees  of  Columbia  Col-  worth,    111    Mass.   291;    Coughlin   v. 

lege  V.  Lynch,  70  N.  Y.  440;  Hodge  Barker,  46  Mo.  App.  54;  Mulligan  v. 

V.  Sloan,  107  N.  Y.  244, 17  N.    E.  335 ;  Jordan,    50    N.    J.    Eq.    363,    24   Atl. 

In  re  appeal  of  St.  Andrew's  Luther-  543. 

and  Church,  €1  Pa.  St.  512.    Compare,  "  Mulligan  v.  Jordan,  50  N.  J.  Eq. 

Clark  V.  McGee,  159  111.  518,  42  N.  E.  363,  24  Atl.  543. 

965.  "Skinner   v.     Shepard,    130    Mass. 

"Whitney  v.  Union  R.  Co.,  11  Gray  180;  Coughlin  v.  Barker,  46  Mo.  App. 

(Mass.)   359,  71  Am.  Dec.  715;  Par-  54. 
ker  V.  Nightingale,  6  Allen   (Mass.) 
341,, 83  Am.  Dec.  632. 
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the  benefit  of  the  land  retained."  However,  a  restrictive  covenant 
is  not  enforcible  by  grantees  of  other  portions  of  the  tract  unless 
the  covenant,  or  extraneous  facts  show  that  it  was  for  their 
benefit,"  but  when  reserved  for  the  benefit  of  other  land  retained 
by  the  grantor,  they  pass  to  a  subsequent  grantee  thereof. °' 

§  3880.  Restrictions  as  to  use  of  land — When  restrictive 
covenants  run  with  the  land. — A  restrictive  covenant  may  be 
said  to  run  with  the  land  if  created  for  the  benefit  of  the  land 
conveyed,  or  of  that  retained  by  the  grantor,  and  if  it  appears 
that  it  was  intended  to  be  annexed  to  such  land.  No  matter  in 
what  form  such  intention  may  be  expressed,  such  right,  if  not 
against  public  policy,  will  be  held  to  be  appurtenant  to  the  land 
of  the  grantor,  and  binding  on  that  conveyed  to  the  grantee, 
and  the  right  and  burden  thus  created  and  imposed  will  pass, 
with  the  lands,  to  all  subsequent  grantees.^*  But  in  cases  where 
a  covenant  is  of  such  a  character  that  it  may  or  may  not  run  with 
the  land,  the  presence  or  absence  of  the  words  "heirs  and  as- 
signs" may  have  an  important  bearing,  among  other  circum- 
stances, on  the  determination  of  the  question  as  to  whether  or 
not  the  covenant  does  run  with  the  land.^^  The  grantor  may  im- 
pose restrictions  for  the  benefit  of  land  already  sold  as  well  as 
that  which  he  proposes  to  sell.^°  And  if  the  covenant  is  incident  to 
the  property  conveyed  and  affects  its  value,  it  runs  with  the  land 
and  binds  a  subsequent  purchaser."^  "A  covenant  in  a  deed  of 
certain  premises  with  a  right  of  way  over  an  adjoining  lane,  'said 
lane  not  to  be  incumbered  or  built  upon  by  either  party,'  is  a 

"  McLean  v.  McKay,  L.  R.  5  P.  C.  with   the  land  is   created  by  accept- 

327;  Coughlin  v.  Barker,  46  Mo.  App.  ance   of   deed   poll   with   stipulations 

54.  purporting  to  bind  grantee,  see  note 

"'Doerr  v.  Cobbs   (Mo.  App.),  123  in  6  L.  R,  A.  (N.  S.)  436. 

S    W.  547;   McNichol  v.   Townsend,  "'' Los  Angeles  Terminal  Land  Co. 

73  N.  J.  Eq.  276,  67  Atl.  938,  74  N.  v.   Muir,   136   Cal.   36,   68   Pac.  308; 

J.  Eq.  618,  70  Atl.  965.  Nye  v.  Hoyle,  120  N.  Y,  195,  24  N. 

"^Doerr  v.  Cobbs   (Mo.  App.),  123  E.   1;   Hart  v.   Lyon,  90  N.  Y.  663; 

S.  W.  547;  Ball  v.  Milliken,  3  R.  L  Brown   v.   Southern   Pac.  R.   Co.,  36 

36,  76  Atl.  789,  Z7  L.  R.  A.  (N.  S.)  Ore.  128,  58  Pac.  1104,  47  L.  R.  A. 

623,  and  note  on  the  general  subject.  409.    See  also,   Childs  v.  Boston  &c. 

"Coudert   v.    Sayre,   46   N.   J.    Eq.  R.  Co.  (Mass.),  99  N.  E.  957. 

386,  19  Atl.   190 ;  Lattimer  v.  Liver-  ™  Collins  v.  Castle,  36  Ch.  Div  243  • 

more,   72   N.   Y.    174;    Muzzarelli    v.  Payson  v.  Burnham,  141  Mass.  547,  6 

Hulshizer,    163   Pa.    St.   643,   30   Atl.  N.  E.  708. 

291;   Rogers  v.  Hosegood,   69  L.   J.  "  Wooliscroft  v.    Norton,  IS  Wis. 

Ch.  (N.  S.)  59,  81  L.  T.  (N.  S.)  515.  198. 
As    to   whether   a    covenant   running 
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covenant  running  with  the  land;  and  such  covenant  is  not  re- 
stricted, by  the  use  of  the  words  'either  party,'  to  the  actual 
parties  to  the  deed,  but  appHes  equally  to  subsequent  grantees.""' 
A  covenant  to  run  with  the  land  must  in  its  nature  inure  in  the 
land  itself,  however,  or  grant  a  right  or  easement  therein,  and  not 
be  a  mere  traffic  agreement."*  A  covenant  made  by  one  for  him- 
self and  his  assigns  is  not  binding  on  his  assignee  unless  it  con- 
cerns the  land.  Unless  it  does  concern  the  land  it  is  merely  a 
collateral  covenant.*"  It  is  essential  in  creating  a  covenant  run- 
ning with  the  land  that  there  be  a  transfer  of  title  accompanied  by 
the  making  of  the  covenant,"^  unless  there  is  the  equivalent  of  a 
grant  of  an  easement  or  servitude  which  may  attach  to  the  posses- 
sion of  the  land  and  run  with  it  regardless  of  any  change  of  own- 
ership.*'' But  restrictions  in  the  nature  of  easements  may  be 
created  by  agreement  or  indenture  between  owners  who  have 
already  acquired  their  lands.*^  Thus  a  party-wall  agreement  in 
the  usual  form  between  adjoining  landowners  runs  with  the 
land." 


"*  Dexter  v.  Beard,  130'  N.  Y.  549, 
29  N.  E.  983.  See  also,  in  this  con- 
nection, Kettle  River  R.  Co.  v.  East- 
ern R.  Co.,  41  Minn.  461,  43  N.  W. 
469,  6  L.  R.  A.  Ill;  Easter  v.  Lit- 
tle Miami  R.  Co.,  14  Ohio  St.  48; 
Kellog  V.  Robinson,  6  Vt.  276,  27 
Am.  Dec.  550.  See  also,  Maxon  v. 
Lane,  102  Ind.  364,  1  N.  E.  796;  Ken- 
.  tucky  Cent.  R.  Co.  v.  Kenney,  82  Ky. 
154,  6  Ky.  L.  17;  Bronson  v.  Coffin, 
118  Mass.  156;  Norfleet  v.  Cromwell, 
64  N.  Car.  1,  70  N.  Car.  634,  16  Am. 
Rep.  787. 

"'Kettle  River  R.  Co.  v.  Eastern 
R.  Co.,  41  Minn.  461,  43  N.  W.  469, 
6  L.  R.  A.  111.  And  see  Wiggins 
Ferry  Co.  v.  Ohio  &  M.  R.  Co.,  94 
111.  83;  Brewer  v.  Marshall,  19  N.  J. 
Eq.  537,  97  Am.  Dec.  679;  West  Vir- 
ginia Transp.  Co.  v.  Ohio  River  Pipe 
Line  Co.,  22  W.  Va.  600,  46  Am. 
Rep.  527.  But  see  also,  National 
Union  Bank  v.  Segur,  39  N.  J.  L.  173. 

"Norcross  v.  James,  140  Mass. 
188,  2  N.  E.  946;  Kettle  River  R.  Co. 
V.  Eastern  R.  Co.,  41  Minn.  461,  43 
N.  W.  469,  6  L.  R.  A.  Ill;  Hodge  v. 
Sloan,  107  N.  Y.  244,  17  N.  E.  335. 
See  also,  as  to  mere  personal  cove- 
nants generally:    Berryman  v.  Hotel 


Savoy  Co.,  160  Cal.  559,  117  Pac.  677, 
37  L.  R.  A.  (N.  S.)  5,  and  note. 
Judd  V.  Robinson,  41  Colo.  222,  92 
Pac.  724,  14  Am.  &  Eng.  Ann.  Cas. 
1018,  124  Am.  St.  128;  Badger  v. 
Boardman,  16  Gray  (Mass.)  559. 

"  Spencer  s  Case,  5  Coke  l6a ;  Fres- 
no Canal  &  Irrigation  Co.  v.  Rowell, 
80  Cal.  114,  22  Pac.  53,  13  Am.  St. 
112;  Indianapolis  Water  Co.  v.  Nulte, 
126  Ind.  373,  26  N.  E.  72;  Wheeler 
V.  Schad,  7  Nev.  204;  Dexter  v. 
Beard,  130  N.  Y.  549,  29  N.  E.  983; 
Easter  v.  Little  Miami  R.  Co.,  14 
Ohio  St.  48. 

"'Bronson  v.  Coffin,  108  Mass.  175, 
11  Am.  Rep.  335;  Kettle  River  R.  Co. 
V.  Eastern  R.  Co.,  41  Minn.  461,  43 
N.  W.  469,  6  L.  R.  A.  111. 

»=  Louisville  &  N.  R.  Co.  v.  Koelle, 
104  111.  455;  Wetherell  v.  Brobst,  23 
Iowa  586;  Ladd  v.  Boston,  151  Mass. 
585,  24  N.  E.  858,  21  Am.  St.  481. 

"King  V.  Wight,  155  Mass.  444, 
29  N.  E.  644;  First  Nat.  Bank  v.  Se- 
curity Nat.  Bank,  61  Minn.  25,  63 
N.  W.  264;  Jordan  v.  Kraft,  33  Nebr. 
844,  51  N.  W.  286.  See  also,  Weill  v. 
Baldwin,  64  Cal.  476  2  Pac.  249; 
Conduitt  V.  Ross,  102  Ind.  166,  29 
N.   E.   160;   Thomson  v.   Curtis,   28 
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§  3881.  Restrictions — Waiver  and  release  of. — The  grantor 
may,  so  long  as  he  has  the  right,  waive  or  abandon  a  restriction 
by  subsequent  acts  or  conduct  with  reference  to  the  adjoining 
property  for  the  benefit  of  which  the  restriction  was  imposed.'''' 
Thus  the  grantor's  failure  to  perform  a  covenant  may  ex- 
cuse a  failure  of  his  grantee  to  perform  a  covenant.®^  Also, 
if  the  grantor  releases  one  purchaser  from  a  restriction, 
he  cannot  himself  enforce  the  same  restriction  against  other 
purchasers,  though  one  purchaser  entitled  to  the  benefit  of 
it  may  enforce  it  against  another  who  is  bound  by  it."^  Also, 
where  the  restriction  imposed  is  for  the  benefit  of  subsequent 
purchasers,  the  original  owner  creating  them  cannot  release  them 
as  against  purchasers  entitled  to  the  right  so  created."'  Like  re- 
strictions imposed  upon  all  the  lots  of  a  block  or  tract  of  land 
cannot  be  released  to  one  purchaser  or  his  grantee  without  the 
assent  of  the  other  purchasers,  or  their  grantees,  for  whose  bene- 
fit they  were  imposed."®  Sometimes  there  may  be  such  a  change 
in  the  character  of  the  neighborhood  or  in  the  condition  of  ad- 
jacent property  since  the  covenant  was  entered  into,  that  a  court 
of  equity  will  decline  to  enforce  it,  but  when  the  covenant  is 
still  of  substantial  value  and  real  benefit  to  the  party  in  whose 
favor  it  was  created,  especially  if  he  is  not  responsible  for  the 
changed  conditions,  he  may  enforce  it.'"  But  if  the  purpose  for 
which  restrictions  were  imposed  can  no  longer  be  accomplished, 
equity  will  not  enjoin  their  violation.'^ 

Iowa   229;    Sharp    v.    Cheatham,    88  "'Coudert  v.   Sayre,  46   N.   J.   Eq. 

Mo.  498,  57  Am.  Rep.  433;   Hagerty  386,   19  Atl.   190. 

V.  Lee,  54  N.  J.  L.  580,  25  Atl.  319,  '"'  Hopkins  v.  Smith,  162  Mass.  444, 

20  L.  R.  A.  631.  In  New  York,  how-  38  N.  E.  1122. 

ever,    the   covenant    is    considered    a  '°  Star  Brewery  Co.  v.  Primas,  163 

personal  one,  and  does  not  run  with  111.  652,  45  N.  E.  145;  Reilly  v.  Otto, 

the    land.    Hart   v.    Lyon,   90    N.    Y.  108  Mich.  330,  66  N.  W.  228;  Row- 

663.  land  v.  Miller,  139  N.  Y.  93,  34  N.  E. 

°°  Duncan  v.  Central   Pass.  R.   Co.,  765,  22  L.  R.  A.  182 ;  Brown  v.  Huber, 

85  Ky.  525,  9  Ky.  L.  92,  4  S.  W.  228 ;  80  Ohio  St.  183,  88  N.  E.  322,  28  L. 

Chippewa  Lumber  Co.  v.   Tremper,   75  R.  A.  (N.  S.)  705,  and  note;  Landell 

Mich.  36,  42  N.  W.  532,  4  L.  R.  A.  v.  Hamilton,  175  Pa.  St.  327,  34  Atl. 

373,  13  Am.  St.  420;  Jenks  v.  Pawlo-  663,  34  L.  R.  A.  227. 

wski,  98  Mich.  110,  56  N.  W.  1105,  22  "Jackson  v.   Stevenson,   156  Mass. 

L.  R.  A.  863,  39  Am.  St.  512.  496,  31   N.   E.   691,  32  Am.   St.  476; 

°°  McConaghy    v.     Pemberton,     168  Starkie  v.  Richmond,  155-  Mass.   188, 

Pa.   St.   121,  31   Atl.  996.  29  N.   E.   770;    Page  v.    Murray,  46 

"Roper  V.  Williams,  T.  &  R.  18;  N.  J.  Eq.  325,  19  Atl.  11.  See  general- 
Peek  v.  Matthews,  L.  R.  3  Eq.  SIS.  ly  on  this  subject,  note  in  28  L.  R.  A. 
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§  3882.  Covenants  for  title — In  general. — A  covenant  is  an 
agreement  under  seal  for  the  performance  or  nonperformance 
of  certain  acts,  or  that  a  given  state  of  things  does  or  shall  exist, 
or  does  or  shall  not  exist."  It  may  be  created  by  any  words  which 
indicate  the  intention  of  the  parties.  Thus  the  term  "agree"  has 
the  same  import  and  effect  as  the  word  "covenant.""  It  is  im- 
material what  words  are  used;  the  effect  of  the  covenant  is  to 
be  ascertained  from  the  legal  interpretation  of  the  language  in 
which  it  is  expressed.'*  In  this  country,  the  usual  covenants  in 
ordinary  deeds  in  fee  simple  are:  (i)  that  the  grantor  is  law- 
fully seized;  (2)  that  he  has  good  right  to  convey;  (3)  that 
the  land  is  free  from  encumbrances;  (4)  that  the  grantee  shall 
quietly  enjoy;  (5)  that  the  grantor  will  warrant  and  defend  the 
title  against  all  lawful  claims.'^^  An  agreement  to  convey  land  will 
bind  the  vendor  in  most  states  to  execute  a  deed  with  full  cove- 
nants for  title,'"  while  in  a  few  states,  a  contract  to  convey  a 
good  title  is  satisfied  by  a  conveyance  of  such  a  title  by  a  quit- 
claim deed."  But  a  contract  stipulating  for  a  good  and  suiBcient 
warranty  deed  usually  requires  a  good  and  perfect  title,  as  well  as 
a  good  and  sufficient  warranty  deed.'^  Persons  holding  land  in  a 
fiduciary  character  can  make  a  good  and  sufficient  conveyance 
without  using  the  general  covenants  of  title,  and  it  is  held  that 
the  covenants  of  a  person  executing  a  deed  in  a  representative 

(N.  S.)  706.     See  also,  as  to  refusal  18  Atl.  916;   Dikeraan  v.  Arnold,  71 

to  enjoin  because  of  uncertainty,  note  Mich.  656,  40  N.  W.  42;  Johnston  v. 

in  Ann.  Cas.  1912A.  80.  Piper,    4    Gil.    (Minn.)     133;    Herry- 

"De  BoUe  v.  Pennsylvania  Ins.  ford  v.  Turner,  67  Mo.  296;  Fair- 
Co.,  4  Whart.  (Pa.)  68,  33  Am.  Dec.  cloth  v.  Isler,  25  N.  Car.  551;  Point 
38.  St.  Iron  Works  v.  Simmons,  11  R.  I. 

"Jackson  v.   Swart,  20  Johns.    (N.  496;  Taul  v.  Bradford,  20  Tex.  261; 

Y.)  85;  Taylor  v.  Preston,  79  Pa.  St.  Bowen  v.  ThralJ,  28  Vt.  382;  Hoback 

436;   Kerngood  v.   Davis,  21   S.  Car.  v.    Kilgore,   26   Grat.    (Va.)    442,   21 

183;    Kerkendall  v.   Mitchell,  3   Mc-  Am.  Rep.  317;  Tavenner  v.  Barrett, 

Lean   (U.   S.)    144.  21  W.  Va.  656. 

'* Johnson     v.     Hollensworth,     48  "Potter   v.   Tuttle,   22   Conn.   512; 

Mich.    140,   11    N.   W.   843.  Hill  v.  Hobart,  16  Maine  164;  Mans- 

"Kent.  Coram.  471.  field   v.    Dyer,    131    Mass.   200;    Gaz- 

'     "Cullum   V.    Branch   Bank,   4  Ala.  ley  v.  Price,  16  Johns.   (N.  Y.)  267; 

21,  yi  Am.  Dec.  725 ;  Rudd  v.  Savelli,  Cadwalader  v.  Tryon,  Zl  Pa.  St.  318, 

44  Ark.  145 ;  Rogers  v.  Borchard,  82  ™  Carter  v.  Alexander,  71  Mo.  585 

Cal.  347,  22  Pac.  907;  Clark  v.  Lyons,  Little  v.   Paddleford,   13  N.   H.   167 

25  111.  105 ;  Bethell  v.  Bethell,  92  Ind.  Wilson    v.     Getty,    57    Pa.    St.     266 

318;   Shreck  v.   Pierce,   3   Iowa  350;  Vardeman   v.    Lawson,    17   Tex.    10 

Andrews  v.  Word,  17  B.  Mon.  (Ky.)  Davis  v.  Henderson,  17  Wis.  105. 
518;  Bryant  v.  Wilson,  71  Md.  440, 
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capacity  do  not  bind  the  estate  he  represents,'"  but  bind  such  rep- 
resentative personally,  though  he  was  under  no  obligation  to  make 
any  of  them.'"  And  such  is  the  case,  also,  where  the  covenants 
are  implied  from  the  use  of  the  words  "grant,  bargain,  and 
sell."«^ 

§  3883.  Covenants  for  title — Implied  covenants. — By  stat- 
ute in  many  states,  covenants  are  implied  from  the  use  of  cer- 
tain words  of  conveyance.  An  ancient  form  of  implied  cove- 
nant of  warranty  is  that  arising  from  the  use  of  the  word  "dedi," 
meaning  "I  have  given."'^  The  statutes  of  New  York,  Michigan, 
Minnesota,  Wisconsin  and  Oregon  provide  that  no  covenants 
shall  be  implied  in  a  conveyance  of  real  estate,  whether  the  same 
contains  express  covenants  or  not;  but  these  statutes  are  held 
not  to  apply  to  leases,  because  they  are  not  conveyances  of  real 
estate  within  the  meaning  of  the  statute."^  Where  the  statute  pro- 
vides that  the  use  of  certain  words  in  a  conveyance  themselves 
import  covenants  for  title,  their  use  is  as  efTectual  for  that  pur- 
pose as  though  such  covenants  had  been  expressly  contained  in 
the  deed.*^^  Where  such  statutes  exist  they  have  for  their  founda- 
tion the  statute  of  Anne,  passed  in  1707.  Pennsylvania  was  the 
first  of  the  states  to  enact  a  statute  similar  in  kind,  and  was 
later  followed  by  Alabama,  Illinois,  Missouri,  and  perhaps  a  few 
others.  The  statutes  of  the  above  states  provide  that  the  use  of 
the  words  "grant,  bargain  and  sell,"  give  rise  to  certain  cove- 
nants against  the  grantor,  and  in  some  cases  against  his  heirs 
also,  in  favor  of  the  grantee,  his  heirs  and  assigns.'*  In  several 

™  Mason   v.    Ham,    36   Maine   573;  Toote  v.   Clark,   102  Mo    394    14 

Sumner  v.  Williams,  8  Mass.   162,  5  S.  W.  981,  11  L.  R.  A.  861. 

Am.  Dec.  83 ;  Lockwood  v.  Gilson,  12  ^=  Barrv   v.    Guild,    126   111    439    18 

Ohio   St,   526;    Shontz  v.   Brown,  27  N.  E.  759,  2  L.  R.  A.  334;  Foley  v. 

Pa.    St.    123.    See    also,    Shacklett   v.  Lacert,  35  Ore.  166,  58  Pac.  37;  An- 

Ranson,  54  Ga.  350 ;  KIopp  v.  Moore,  drus  v.   St.   Louis   Smelting  &c    Co 

6  Kans.  27;   Mabie  v.  Matteson,    17  130  U.  S.  643,  32  L   ed    1054   9  Suo' 

Wis.   1.  Ct.  645. 

™  Mitchell  V.   Hazen,  4  Conn.  495,  '"Borell  v.  Lawton    90  N    Y    293- 

10  Am.   Dec.   169;   Bloom  v.   Wolfe,  Shaft  v.  Carey,  107  Wis    273    83  N 

50  Iowa  286;  Sumner  v.  Williams.  8  W.  288. 

Mass.    162,   5    Am.    Dec.   83:    Taylor  '^a  See    Ragel    v.     Dedinan,     (Ind. 

V.    Harrison,    47    Tex.    454,    26    Am.  App.)  98  N.  E   367 

Rep.  304;  Tavlor  v.  Davis'  Adrax  ,  110  "Dun  v.  Dietrich,  3  N.  Dak,  3,  53 

U.  S.  330,  28  L.  ed.  163,  4  Sup.  Ct.  N.  W.  81. 
147. 
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States,  all  the  usual  covenants  of  warranty  are  expressed  by  the 
use  of  the  words  "warrants"  or  "with  warranty"  ;*°  or  by  the  use 
of  the  words  "generally  warrants,"  or  "with  general  warranty."** 
All  the  words  specified  by  the  statute  must  be  used  unless  the 
statute  expressly  provides  that  the  use  of  either  of  them  shall 
be  sufficient.*^  In  these  statutes,  the  covenant  of  seizin,  which, 
standing  by  itself  is  unlimited,  is  held  to  bq  limited  to  the  acts 
of  the  grantor,  by  reason  of  the  limitation  to  that  effect  in  the 
subsequent  covenant  against  encumbrances,  so  that  none  of  the 
covenants  implied  extend  beyond  the  acts  of  the  grantor.'*  It 
has  been  held  that  a  covenant  of  seizin  will  not  be  implied  unless 
it  is  so  provided  by  statute.*"  A  statutory  covenant  is  not  ordi- 
narily implied  when  a  general  covenant  of  warranty  is  inserted  in 
a  deed.°°  And  a  special  covenant  controls  a  general  covenant, 
whether  express  or  implied,  on  the  same  subject,  where  the  two 
are  inconsistent.*^ 

§  3884.  Covenants  for  title — Covenants  for  seizin  and  right 
to  convey. — A  covenant  that  one  is  seized  in  fee  is  a  covenant 
of  seizin.  It  is  "an  assurance  to  the  purchaser  that  the  grantor 
has  the  very  estate  in  quantity  and  quality  which  he  purports  to 
convey,"  including  the  land  as  well  as  appurtenances  thereunto 
belonging."^  It  is  in  the  nature  of  an  indemnity,*^  an  assurance 
that  the  grantor  has  substantially  the  very  estate  both  in  quantity 
and  quality,  which  he  professes  to  convey,  and  is  applicable  to 
title  and  not  to  possession."*     The  covenant  or  right  to  convey 

''  For  example,  see  the  statutes  of  Pac.  665.  But  compare  Polak  v.  Matt- 
Illinois,    Indiana,    Kansas,    Kentucky,  son  (Idaho),  128  Pac.  89. 
Michigan,     Mississippi,     Washington,  "Alexander    v.    Schreiber,  10  Mo. 
Wisconsin,  Oklahoma  and  Utah.  460. 

'"  See    the     statutes    of     Maryland,  "  Wetzel  v.  Richcreek,  S3  Ohio  62, 

Virginia  and  West  Virginia.  40   N.   E.    1004.   See   also,  Ackley  v. 

"  Gee  V.  Pharr,  5  Ala.  586,  39  Am.  Hunter,  154  Ala.  416,  45  So.  909;  Real 

Dec.  339;  Wheeler  v.  Wayne  Co.,  132  v.  Hollister,  20  Nebr.  112,  29  N.  W. 

111.   599,  24  N.   E.  625;   Whitehill  v.  198. 

Gotwalt,  3  Pen.  &  W.  (Pa.)  313.  "'Newman  v.  Sevier,  134  111.  App. 

^  Roebuck  v.  Duprey,  2  Ala.   535 ;  544 ;    Eames   v.    Armstrong,    146    N. 

Brodie  v.  Watkins,  31   Ark.   319.  Car.    1,   59   S.   E.    165,    125   Am.    St. 

""  McLendon  Bros.  v.  Finch,  2  Ga.  436n. 

App.  421.  58  S.  E.  690.  "Manson  v.  Peaks,  103  Maine  430, 

"Finley  v.  Steele,  23  111.  56;  Doug-  69  Atl.  690,  125  Am.  St.  311;  Fishel 

lass  V.   Lewis,   131   U.   S.  75,   33  L.  v.  Browning,  145  N.  Car.  71.  58  S.  E. 

ed.    53.   9    Sup.    Ct.    634:    Leddv   v.  759. 
Enos,  6  Wash.  247,  33  Pac.  508,  34 
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has  practically  the  same  meaning  as  the  covenant  of  seizin."^ 
In  the  states  of  Maine,  Massachusetts,  and  Ohio  the  covenant  of 
seizin  does  not  require  an  indefeasible  title  in  the  grantor,  but 
only  possession  under  color  of  title.""  The  existence  of  an  ease- 
ment which  does  not  interfere  with  the  technical  seizin  of  the 
grantee  does  not  constitute  a  breach  of  the  covenant;"  nor  does 
a  public  right  of  way,"*  nor  the  occupation  of  the  land  by  a  rail- 
road track  under  condemnation  proceedings.""  No  liability  on 
the  part  of  the  grantor  is  created  by  a  covenant  of  seizin  in  his 
warranty  deed,  wherein  he  covenants  merely  "for  his  heirs,  exec- 
utors, and  administrators."^  If  the  grantor  or  covenantor  has 
not  the  possession,  the  right  of  possession  and  the  complete  legal 
title  at  the  time  of  the  conveyance,  the  covenant  is  generally 
considered  broken.^  The  covenant  of  seizin  extends,  however, 
only  to  indemnify  the  grantee  against  the  title  existing  in  a  third 
person  which  might  defeat  the  estate  conveyed,^  but  if  the  grantor 
has  not  the  title  warranted  it  is  broken  when  made  and  a  right 
of  action  accrues  at  once  thereon.* 

§  3885.  Covenants  of  title — Covenants  against  encum- 
brances.— An  encumbrance  is  any  interest,  not  necessarily  a 
lien,  in  a  third  person  consistent  with  the  title  in  fee  in  the 
grantee,  if  such  interest  injuriously  affects  the  value  of  the  prop- 
erty,'^ and  the  fact  that  the  grantee  had  knowledge  of  the  en- 

■"  Brandt    v.    Foster,    S   Iowa  287;  'Traynor   v.    Palmer,   86    111.   477; 

Griffin  V.  Fairbrother,  10  Maine  91.  Bowne   v.   Wolcott,    1    N.   Dak.   497, 

°°  Montgomery   v.    Reed,   69   Maine  48^  N.  W.  426. 

510;    Chapel   v.   Bull,   17   Mass.   213;  "  Lockwood  v.  Sturdevant,  6  Conn. 

Great  Western  Stock  Co.  v.  Saas,  24  i73;   Fitzhugh   v.    Croghan,      2   J.   J. 

Ohio   St.   542.    See   also,   Marston   v.  Marsh  (Ky.)  429;  Allen  v.  Allen,  48 

Hobbs,  2  Mass.  433,  3  Am.  Dec.  61  Minn.  462,  51  N.  W.  473. 

(holding  that  if,  at  the  time  of  the  'Fames  v.  Armstrong,  146  N.  Car. 

execution    of    the   deed,    the   grantor  1,   59   S.    E.    165.     In    Hammond    v. 

had  the  exclusive  possession   of  the  Jones,  41  Ind.  App.  32,  83  N.  E.  257, 

premises,    claiming   the   same    in    fee  it    was    held   that   the   covenant    was 

simple  by  a  title  adverse  to  the  own-  not   broken   by   the   grantor's   tenant 

er,  he  was  seized  in  fee,  and  had  a  continuing    possession    under    unex- 

right  to   convey).  pired  lease. 

"'Blondeau    v.    Sheridan,    81    Mo.  'Webb  v.   Wheeler,   80   Nebr.   438, 

54S.  114  N,  W.  636. 

"'Moore  v.  Johnston,  87  Ala.  220,  °  Prescott  v.  Trueman,  4  Mass. 
6  So.  50;  Lamb  v.  Danforth,  59  627,  3  Am.  Dec.  246;  Post  v.  Cam- 
Maine  322,  8  Am.  Rep.  426.  pau,  42  Mich.  90,  3  N.  W.  272 ;  War- 

"  Kellogg  v.  Malin,  50  Mo.  496,  11  ner  v.  Rogers,  23  Minn.  34;   Huyck 

Am.  Rep.  426.  v.  Andrews,  113  N.  Y.  81,  20  N.  E. 


1 105  ESTATES   IN    FEE TRANSFER.  §    3885 

cumbrance  will  not,  as  a  rule,  relieve  the  grantor  from  liability 
for  a  breach  of  the  covenant.*  Some  stich  interests  held  by  third 
persons  are  mortgages,  money  charges,  or  liens,  private  rights 
of  way,  a  right  to  cut  trees,  or  to  mine,  and  sometimes,  dower, 
inchoate  or  consummate.'^  And  the  same  rule  has  been  applied  to 
a  statutory  allowance  in  lieu  of  dower.'  Also  building  restric- 
tions, which  impair  the  free  use  and  enjoyment  of  the  land,  are 
held  to  be  encumbrances,  whether  they  are  in  the  form  of  cove- 
nants or  conditions."  Some  interest  may  or  may  not  be  an  en- 
cumbrance.    For  example,  a  leasehold  interest  outstanding  in  a 
third  person  may  be  actually  a  benefit  rather  than  a  detriment 
to  the  grantee.  Many  decisions  hold  that  it  is  an  encumbrance 
for  the  reason  that  the  grantee  does  not  obtain  full  dominion  and 
nse  of  the  property   thus  subject  to  a  lease.^°     But  where  the 
grantee  recognizes  the  tenancy  and  receives  the  rent  from  the 
tenant,  the  amount  so  received  should  be  deducted  from  the  dam- 
ages awarded  the  grantee  for  the  breach  of  the  covenant.^^    It 
has,  however,  been  held  in  a  few  cases  that,  if  the  grantee  of 
leased  land  knows  of  the  tenancy,  and  there  is  a  statute  which 
has  the  effect  of  transferring  possession  without  the  tenant's 
express  recognition  of  the  grantee  as  his  landlord,  the  existence 
of  the  lease  cannot  be  a  breach  of  the  covenant.^''   A  distinction 
is  sometimes  made  between  encumbrances  visibly  affecting  the 
physical  condition,  such  as  easements,  and  other  encumbrances, 
such  as  mortgages  or  money  charges.^^   It  is  argued  that  where 

581,  3  L.  R.  A.  789,  10  Am.  St.  432;  'Locke  v.  Hale,   165   Mass.  20,  42 

Batley  v.  Foerderer,  162  Pa.  St.  460,  N.   E.  331 ;   Foster  v.   Foster,  62  N. 

29  Atl.   868.  H.   46;    Wettnore   v.   Bruce,    118   N. 

°  Weiss  V.  Binnian,  178  111.  242,  52  Y.  319,  23  N.  E.  303. 

N.    E.    969;    Edwards    v.    Clark,    83  "Clark  v.  Fisher,  54  Kans.  403,  38 

Mich.  246,  47  N.  W.   112,   10  L.  R.  Pac.  493;   Fritz  v.    Pusey,  31   Minn. 

A.  659;  Demars  v.  Koehler,  62  N.  J.  368,  18  N.  W.  94;  DeMars  v.  Koeh- 

L.  203,  41  Atl.  720,  72  Am.  St.  642.  ler,  62  N.  J.  L.  203,  41  Atl.  720,  72 

'  McCord   V.    Massie,    155    111.    123,  Am.  St.  642 ;  Cross  v.  Noble,  67  Pa. 

39  N.  E.  592;  Bostwick  v.  Williams,  St.   74;    Porter   v.    Bradley,   7   R.    I. 

36   111.   65,   85   Am.   Dec.   385;    Run-  538.    See  also.  Brown  v.  Taylor,  115 

nells  V.  Webber,  59  Maine  488.  But  in  Tenn.  1,  88  S.  W.  933,  112  Am.  St. 

Powell  V.  Monson,  3  Mason   (U.  S.)  811,  4  L.  R.  A.  (N.  S.)  309,  and  note. 

347,  355,  Fed.  Cas.  No.  11356.  Judge  "Edwards  v.  Clark,  83  Mich.  246, 

Story     said     that     a     possibility     of  47  N.  W.  112,  10  L.  R.  A.  659. 

dower  is  not  an  encumbrance  within  "Kellum    v.     Berkshire    Life    Ins. 

the  sense  of  this  covenant,  for  that  Co.,  101  Ind.  455. 

means   a   settled,   fixed   encumbrance.  "Memmert  v.  McKeen,  112  Pa.  St. 

'Crowley   v.    C.    N.    Nelson    Lum-  315,  4  Atl.  542.     See  also,  note  in  4 

ber  Co.,  66  Minn.  400.  69  N.  W.  321.  L.  R.  A.  (N.  S.)  314-321. 
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there  is  a  physical  burden,  Hke  an  easement,  which  is  visible  to' 
both  parties,  the  fair  presumption  is,  in  the  absence  of  express 
agreement,  that  the  vendor  demands  and  the  vendee  pays  only 
the  fair  value  of  the  land  as  visibly  encumbered,  and  it  is  held 
that  such  burdens  are  not  really  encumbrances  within  the  mean- 
ing of  the  covenant  against  encumbrances.^*  A  public  highway 
.  existing  on  the  land  has  been  held  by  some  courts  not  to  be  an  en- 
cumbrance within  the  meaning  of  the  covenant.'^  If  an  encum- 
brance is  to  be  excepted  from  the  covenant,  it  should  be  so  ex- 
pressed, for,  generally  speaking,  parol  evidence  will  not  be  re- 
ceived in  a  court  of  law  to  show  that  an  encumbrance  not  ex- 
cepted from  the  covenant  was  intended  to  be  excepted.^* 

§  3886.  Covenants  for  title — Covenants  for  warranty  and 
quiet  enjoyment. — A  covenant  for  quiet  enjoyment  is  a  cove- 
nant that  the  grantee  shall  not  be  rightfully  disturbed  in  his 
possession  and  enjoyment  of  the  land  conveyed  to  him,  and  in 
deeds  purporting  to  convey  an  estate  in  fee  simple,  the  covenant 
for  quiet  enjoyment  is  generally  considered  as  practically  identi- 
cal with  the  covenant  of  warranty.^'  By  statute  or  by  judicial 
decisions  in  some  states,  the  covenant  of  warranty  is  made  to 
'  include  the  other  covenants  of  title.^*  But  generally  it  is  con- 
sidered only  as  a  covenant  against  eviction  by  one  claiming  para- 

"  Memmert  v.  McKeen,  112  Pa.  St.  833,    (and   note    reviewing   cases    on 

315,  4  Atl.  542;  Kurtz  v.  McCune,  22  both  sides)  ;  Harrison  v.  Des  Moines 

Wis.  628,  99  Am.  Dec.  85.   In  Haldane  &c.   R.  Co.,  91   Iowa  114,  58  N.  W. 

V   Sweet,  55  Mich.  196,  20  N.  W.  902,  1081.     See   and   compare,    Hymes   v. 

Judge  Cooley  said:    "The  alleys  were  Estey,  116  N.  Y.  501,  22  N.  E.  1087, 

open  to  observation  at  the  time,  and  IS  Am.   St.  421.     And  see  generally, 

he  must  have  known  all  about  them  2  Elliott  Roads  &  Sts.    (2d  ed.),  §§ 

and  bought  with  them  in  mind."    See  921,  922,  923;  Huyck  v.  Andrews,  113 

also,  Jordan  v.  Eve,  31  Gratt.   (Va.)  N.  Y.  81,  20  N.  E.  581,  3  L.  R.  A. 

1.     Contra,  (except  as  to  streets)  see  789. 

Huyck  v.  Andrews,  113  N.  Y.  81,  20  "Van   Wagner   v.   Van    Nostrand. 

N.  E.  581,  3  L.  R.  A.  789;  and  even  19  Iowa  422;  Flynn  v.  Bourneuf,  143 

as  to  streets,  Copeland  v.  McAdory,  Mass.  277,  9  N.  E.  650,  58  Am.  Rep. 

100  Ala.  553,   13  So.  545;  Tuskeegee  135;  Edwards  v.  Clark,  83  Mich.  246, 

Land  &c.  Co.  v.  Birmingham  Realty  47  N.  W.  112,  10  L.  R.  A.  659;  Long 

Co.,   161  Ala.  542,  49  So.  378;  Hub-  v.  Moler,  5  Ohio  St.  271. 

bard  v.  Norton,  10  Conn.  422:  Beach  "Scott   v.    Kirkendall,   88   111.   465, 

v.  Miller,  51  111.  206,  2  Am.  Rep.  290;  30  Am.  Rep.  562;  Fowler  v.  Poling, 

?,"/'^J-.P'"' ""^  ^"'^-  52.  17  Am.  Rep.  2   Barb.    (N.    Y.)    300;    Williams   v. 

731 ;  Kellogg  v.  Malin,  SO  Mo.  496,  11  Wetherbee.  1  Aik.  (Vt.)  233. 

Am.  Rep^426.  "Van    Wagner   v.   Van    Nostrand, 

,.^,  V"  Ness  V  Roval  Phosphate  Co.,  19  Iowa  422;  Smith  v.  Jones.  97  Kv. 

(Fla.),53So.  381,  30L.  R.  A.  (N.  S.)  670,   17  Ky.  L.  4S6,  31   S.  W.  475; 
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mount  title.^"  And  the  eviction  must  be  from  the  whole  or  some 
part  of  the  premises.""  The  covenant  covers  a  known  defect  in 
the  title/^  and  is  not  to  be  treated  as  a  covenant  against  encum- 
brances.-^ Its  object  is  to  defend  the  estate  passed,  not  to  enlarge 
or  narrow  it.^^  The  covenant  applies  to  the  estate  granted  and 
not  to  the  land  described  in  the  deed.^* 

§  3887.  Covenants  for  title — Covenants  that  run  with  the 
land. — The  covenants  of  seizin  and  good  right  to  convey  are 
generally  held  personal  covenants  that  do  not  run  with  the  land.^° 
To  run  with  the  land,  a  covenant  must  concern  the  land  so  that 
the  thing  required  to  be  done  will  enhance  its  value  or  render  it 
more  convenient  or  beneficial  to  the  owner.^"  In  a  few  states, 
however,  it  is  held  that  a  covenant  of  seizin  and  good  right  to  con- 
vey is  rather  a  covenant  of  indemnity,  and  runs  with  the  land  to 
the  extent  that  if  the  covenantee  takes  any  estate,  or  even  the  pos- 


Messer  v.  Oestreich,  52  Wis.  684,  10 
N.  W.  6. 

"Fortescue  v.  Columbus  Real  Es- 
tate Co.,  75  N.  J.  L.  272,  67  Atl.  1024; 
Lennig  v.  Harrisonburg  Land  &  Imp. 
Co.,  107  Va.  458,  59  S.  E.  400. 

^  Mooney  v.  Burchard,  84  Ind.  285 ; 
Cecconi  v.  Redden,  147  Mass.  164,  16 
N.  E.  749;  Kramer  v.  Carter,  136 
Mass.  504. 

''Taylor  v.  Allen  (Ga.),  62  S.  E. 
291. 

'"  Lennig  v.  Harrisonburg  Land  & 
Imp.  Co.,  107  Va.  458,  59  S.  E.  400. 

=="  Lehndorf  v.  Cope,  122  111.  317,  13 
N.  E.  505 ;  Adams  v.  Ross,  30  N.  J. 
L.  505,  82  Am.  Dec.  237. 

"■  Sweet  V.  Brown,  12  Mete.  (Mass.) 
175,  45  Am.  Dec.  243 ;  White  v.  Bro- 
caw,  14  Ohio  St.  339;  Hull  v.  Hull, 
35  W.  Va.  155,  13  S.  E.  49. 

''Sayre  v.  Sheffield  Land  &c.  Co., 
106  Ala.  440,  18  So.  101;  Heflin  v. 
Phillips,  96  Ala.  561,  11  So.  729; 
Benton  County  v.  Rutherford,  33 
Ark.  640;  Hendricks  v.  Keesee,  32 
Ark.  714;  Salmon  v.  Vallejo,  41  Cal. 
481;  Butler  v.  Barnes,  60  Conn.  170, 
21  Atl.  419,  12  L.  R.  A.  273;  Hart- 
ford &  S.  Ore  Co.  v.  Miller,  41 
Conn.  112;  Fitzhugh  v.  Croghan,  2 
J.  J.  Marsh  (Ky.)  429,  19  Am.  Dec. 
139;  Jones  v.  Warner,  81  111.  343; 
Clapp  V.  Herdman,  25  111.  App.  509. 
In  case  the  grantor  has  neither  title 


nor  possession,  see  Jackson  v.  Green, 
112  Ind.  341,  14  N.  E.  89;  Craig  v. 
Donovan,  63  Ind.  513;  Zent  v.  Picken, 
54  Iowa  535,  6  N.  W.  750;  Sac 
County  Bank  v.  Hooper,  77  Iowa 
435 ;  Montgomery  v.  Reed,  69  Maine 
510;  Wilson  v.  Widenham,  51  Maine 
566;  Smith  v.  Richards,  155  Mass.  79, 
28  N.  E.  1132;  Bickford  v.  Page,  2 
Mass.  455,  462n.  See  also,  Dale  v. 
Shively,  8  Kans.  276;  Scoffins  v. 
Grandstaff,  12  Kans.  467;  Allen  v. 
Allen,  48  Minn.  462,  51  N.  W.  473; 
Ogden  V.  Ball,  40  Minn.  94,  41  N. 
W.  453;  Adkins  v.  Tomlinson,  121 
Mo.  487,  26  S.  W.  573;  Allen  v. 
Kennedy,  91  Mo.  324,  2  S.  W.  142; 
Real  V.  Hollister,  20  Nebr.  112,  29 
N.  W.  189;  Dickey  v.  Weston,  61  N. 
H.  23;  Smith  v.  Jefts,  44  N.  H.  482; 
Carter  v.  Denman's  Exrs.,  23  N.  J. 
L.  260;  Mygatt  v.  Coe,  124  N.  Y. 
212,  26  N.  E.  611,  11  L.  R.  A.  646; 
Mott  V.  Palmer,  1  N.  Y.  564;  Price 
V.  Deal,  90  N.  Car.  290;  Bowne  v. 
Wolcott,  1  N.  Dak.  497,  48  N.  W. 
426;  Ingram  v.  Morgan,  4  Humph. 
(Tenn.)  66,  40  Am.  Dec.  626;  West- 
rope  V.  Chambers'  Estate,  51  Tex. 
178. 

'"Louisville,  H.  &  St.  L.  R.  Co.  v. 
Baskett  (Ky.),  121  S.  W.  957; 
Maurer  v.  Friedman,  197  N.  Y.  248, 
90  N.  E.  814. 
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session,  the  covenant  runs  with  the  land  and  inures  to  the  subse- 
quent grantee,  upon  whom  the  loss  falls.^'  So,  also,  a  covenant 
against  encumbrances  is  a  personal  covenant  and  does  not  run 
with  the  land.""  In  several  states,  however,  by  statute  and  by 
court  decisions,  this  covenant  runs  with  the  land.'"  But  the  au- 
thorities are  uniform  in  holding  that  the  covenants  for  warranty 
and  quiet  enjoyment  run  with  the  land.^" 


"Wright  V.  Nipple,  92  Ind.  310; 
Boon  V.  McHenry,  55  Iowa  202,  7 
N.  W.  503;  Wilson  v.  Widenham,  51 
Maine  566;  Allen  v.  Kennedy,  91  Mo. 
324,  2  S.  W.  142;  Lane  v.  Fury,  31 
Ohio  St.  574. 

''Ladd  V.  Noyes,  137  Mass.  151; 
Davenport  v.  Davenport,  52  Mich. 
587,  18  N.  W.  371 ;  Russ  v.  Perry,  49 
N.  H.  547;  Hamilton  v.  Wilson,  4 
Johns.  fN.  Y.)  72,  4  Am.  Dec.  253; 
Wilson  V.  Cochran,  46  Pa.  St.  229. 

"  Richard  v.  Bent,  59  111.  38,  14  Am. 
Rep.  1 ;  Overhiser  v.  McCollister,  10 
Ind.  41;  Hunt  v.  Marsh,  80  Mo.  396; 
Devore  v.  Sunderland,  17  Ohio  St.  52, 
49  Am.  Dec.  442 ;  Cole  v.  Kimball,  52 
Vt.  639. 

"  The  only  covenants  that  run  with 


the  land  are  those  of  warranty,  for 
quiet  enjoyment,  and  further  assur- 
ance. Cal.  Civ.  Code,  §§  1461,  1463; 
N.  Dak.  Rev.  Codes  (1895),  §  3785, 
§  3787;  S.  Dak.  Comp.  Laws  (1887), 
§  3445 ;  Butler  v.  Barnes,  60  Conn. 
170,  21  Atl.  419,  12  L.  R.  A.  273; 
Barry  v.  Guild,  126  111.  439,  18  N.  E. 
759,  2  L.  R.  A.  334;  Crooker  v. 
Jewell,  29  Maine  527 ;  White  v.  Whit- 
ney, 3  Mete.  (Mass.)  81 ;  Real  v. 
Hollister,  17  Nebr.  661,  24  N.  W. 
333;  Chandler  v.  Brown,  59  K.  H. 
370 ;  Carter  v.  Denman's  Exrs.,  23 
N.  J.  L.  260;  Alvord  v.  Waggoner 
(Tex.  Civ.  App.),  29  S.  W.  797,  See 
also,  Williams  v.  O'Donnell,  225  Pa. 
St.  321,  74  Atl.  205,  26  L.  R.  A.  (N. 
S.)  1094. 
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i3890.  Execution    of    deed— Signing 
in  general. 

3891.  Execution    of    deed — Signing 

by  mark. 

3892.  Execution    of    deed — Signing 

by  hand  of  another. 

3893.  Execution     of     deed — Execu- 

tion   under    power    of    at- 
torney. 

3894.  Execution   of   deed — By  mar- 

ried woman  by  power  of  at- 
torney. 

3895.  Execution    of     deed — Execu- 

tion by  corporations. 

3896.  Sealing — Use  and  necessity  of 

seals. 

3897.  Sealing — Scrolls      and     other 

devices  used  as  seals. 

3898.  Sealing — Seals     of     corpora- 

tions. 

3899.  Attestation — At    common   law 

and  by  statute. 

3900.  Attestation — Requisites    of    a 

good  attestation. 

3901.  Acknowledgment  —  The     pur- 

pose and  effect  of  acknowl- 
edgment. 

3902.  Acknowledgment — Who     may 

make   an    acknowledgment. 

3903.  Acknowledgment — Who     may 

take  an  acknowledgment. 

3904.  Acknowledgment  —  Jurisdic- 

tion of  officer. 


5  390S.  Acknowledgment — Manner   of 
taking  and  certifying. 

3906.  Acknowledgment  —  Authenti- 

cation of  official  character. 

3907.  Acknowledgment — Errors   and 

omissions  in  certificates. 

3908.  Acknowledgment — Identity   of 

party. 

3909.  Acknowledgment  —  By    mar- 

ried woman. 

3910.  Delivery — A     matter     of     in- 

tention. 

3911.  Delivery — Gives  immediate  ef- 

fect to  a  deed. 

3912.  Delivery — To  whom  it  may  be 

made. 

3913.  Delivery  —   Presumption     of 

from  possession. 

3914.  Delivery  —  Destruction,    can- 

cellation,    or     surrender     of 
deed. 

3915.  Delivery — When    complete. 

3916.  Delivery — Acceptance    of    the 

grantee  essential. 

3917.  Delivery  —   Presumption     of 

from  recording. 

3918.  Delivery  in   escrow  —  What 

constitutes     a     delivery     in 
escrow. 

3919.  Delivery  in  escrow  —  When 

title   passes   under   delivery 
in  escrow. 


§  3890.    Execution  of  deed — Signing  in  general. — By  the 

early  common  law  no  signing  was  necessary  to  give  effect  and 
validity  to  a  deed  of  conveyance,  as  the  seal  alone  was  the  test 
of  its  existence.^  But  the  English  statute  of  frauds  and  similar 
statutes  in  most  of  the  states  of  this  country  expressly  provide 
that  all  deeds  of  conveyance  shall  be  signed  by  the  party  making 
them,  or  by  his  agent  duly  constituted.^   As  to  the  manner  of 


^Jerome  v.  Ortman,  66  Mich.  668, 
33  N.  W.  759. 


"Wright    V.    Wakeford,    17    Ves. 
(Jr.)    454a;   Hutchins   v.   Byrnes,   9 
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signing,  all  that  is  required  is  that  the  deed  should  be  signed  so 
as  to  show  that  the  grantor  intended  it  as  his  act  and  deed.^  Nor 
is  it  essential  that  the  signature  be  at  the  end  of  the  deed,  but  it 
will  be  sufficient  if  it  appear  in  the  body  of  the  instrument,  es- 
pecially if  the  deed  was  written  by  the  grantor  himself  who  has 
inserted  his  name  in  it,*  or  even  in  case  the  deed  was  written  by 
another,  who  inserted  the  grantor's  name  at  the  latter's  direction, 
and  was  acknowledged  by  the  grantor  and  delivered  as  his  deed.' 
But  the  statutes  of  many  states  provide  that  the  instrument  must 
be  "subscribed, '"*  and  under  such  requirement  the  deed  should  be 
signed  at  the  bottom  or  end  thereof,  as  it  has  been  held  there  is 
a  difference  between  the  "signing"  and  "subscribing"  of  an  in- 
strument.' The  mere  signing,  sealing,  and  acknowledging  a  deed, 
in  which  another  person  is  named  as  grantor,  does  not  make  it 
the  deed  of  the  person  so  signing  who  is  not  named 
as  grantor,*  and  the  naming  of  a  person  in  a  deed  as 
grantor  does  not  ordinarily  make  it  his  deed  unless  it  is  signed 
and  sealed  by  him.^  But  a  deed  written  by  a  person  who  inserts 
his  name  as  a  grantor  is  valid,  though  not  subscribed  by  him, 
where  there  is  proof  that  he  delivered  the  instrument  to  the 
grantee,  or  other  evidence  showing  his  intention  to  make  his 
signature  final.^°  The  signing  of  a  deed  by  the  grantor  may  also 
be  binding  upon  him  though  he  misunderstood  its  purport. ^^ 

§  3891,    Execution  of  deed — Signing  by  mark. — "Signing" 
is  commonly  understood  as  the  writing  of  a  person's  name  by 

Gray    (Mass.)    367;   Jerome  v.   Ort-  "Winston  v.  Hodges,  102  Ala.  304, 

man,   66   Mich.   668,   33   N.  W.   759;  IS   So.   528. 

Mut.  Benefit  Life  Ins.  Co.  v.  Brown,  'But     see    Cal.    Canneries     Co.    v. 

30  N.  J.  Eq.  193,  revd.  32  N.  J.  Eq.  Scatena,   117   Cal.   447,   49   Pac.   462; 

809 ;   Devereux  v.   McMahon,   108  N.  Stone  v.  Marvel,  45  N.  H  481  ■  Tames 

Car.   134,   12  S.  E.  902,  12  L.  R.  A.  v.   Patten,  6  N.   Y.   9,   55  Am    Dec 

205.  376. 

'Armstrong  v.     Stovall,   26    Miss.  "Harrison  v.  Simons,  55  Ala.  SlO; 

275.^    .  _                    _  Payne  v.   Parker,   10   Maine   178,  25 

*  Smith    V.    Howell,    11    N.   J.    Eq.  Am.  Dec.  221. 

349;   Devereux  v.  McMahon,   108  N.  "Thomas   v.   Caldwell    SO   111    138- 

Car.   134,   12  S.  E.  902,  12  L.  R.  A.  Adams  v.   Medsker,  25   W    Va    127 

205;    Saunders    v.    Hackney    10   Lea  "Saunders    v.     Hackney,     10    Lea 

(Tenn.)   194;  Adams  v.  Field,  21  Vt.  (Tenn.-)  194;  Newton  v.  Emerson,  66 

25?;,                  ^  Tex.  142,  18  S.  W.  348. 

iQ  cTJ'^'^.o-  ^'""^on-  ^6  Tex.  142,  "Leslie   v.    Merrick,   99   Ind.    180; 

18  b.  W.  348.  Kimball    v.    Eaton,    8    N.    H.    391 ; 

School   Committee  v.   Kesler,  67   N. 
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himself,  but  there  may  be  a  valid  signing  witnout  the  grantor's 
name  being  written  either  by  himself  or  by  another.  Thus  the 
deed  may  be  executed  by  the  grantor's  making  his  mark  in  place 
of  his  signature,"  and  it  is  not  essential  that  the  words  "his 
mark"  should  accompany  the  mark  where  it  appears  that  the  mark 
was  made  by  him,  or  was  made  by  another  in  his  presence,  and 
adopted  by  him,^^  nor  is  it  necessary  that  a  signing  by  mark 
should  be  specially  attested  by  witnesses — unless  witnesses  to 
deeds  otherwise  signed  are  required.^*  Neither  is  it  necessary 
that  the  grantor's  name  should  be  written  in  connection  with  the 
mark;  it  is  sufficient  if  the  attestation  clause  contains  his  name, 
and  the  mark  or  cross  is  made  opposite  the  seal."  The  grantor's 
mark  is  his  signature  though  the  pen  was  held  by  another  at  the 
time  the  mark  was  being  made.^"  However,  it  has  sometimes 
been  held  that  a  deed  executed  by  an  illiterate  person  by  his  mark 
must  first  be  correctly  read  to  him  to  make  it  valid.^^  One  may 
make  a  valid  signature  to  a  deed  by  his  mark  though  he  is  able 
to  write  his  name,"  also  a  subscribing  witness  may  become  such 
by  making  his  mark.^° 

§  3892.    Execution  of  deed — Signing  by  hand  of  another. — 

As  we  have  said,  it  is  not  essential  to  the  validity  of  a  deed  that 
the  grantor  himself  shall  sign  it,  but  it  may  be  subscribed  by  an- 
other person  in  his  behalf,  under  his  direction,  and  in  his  pres- 
ence.^" So  a  wife  may  release  her  right  of  dower  in  a  deed  to 
a  third  person  by  having  her  name  signed  by  her  husband  at  her 

Car.  443;  Link  v.  Page,  72  Tex.  592,  "Mash  v.  Daniel,  105  Ala.  393,  18 

10  S.  W.  699.  So.  8;  Johnson  v.  Davis,  95  Ala.  293, 

^  Strong's  Exrs.  v.  Brewer,  17  Ala.  10  So.  911. 

706;    Shank  v.   Butsch,   28   Ind.    19;  "May's  Exrs.  v.  Seymour,  17  Fla. 

Devereux  v.  McMahon,  108  N.  Car.  725;  Suflfern  v.  Butler,  18  N.  J.  Eq. 

134,  12  S.  E.  902,  12  L.  R.  A.  205;  220. 

Truman  v.  Lore's  Lessee,  14  Ohio  St.  "  Devereux   v.    McMahon,    108    N. 

144-    Lyons   v.    Holmes,    11    S.   Car.  Car.   134,   12  S.  E.  902,  12  L.  R.  A. 

429    32   Am.   Rep.   483.  205 ;  Mackay  v.  Easton,  19  Wall.  (U. 

"Sellers  v.  Sellers,  98  N.  Car.  13,  S.)  619,  22  L.  ed.  211. 

3  S    E.  917.  "Bruner  v.   Hart,  59  Fla.   171,  51 

"Meazles  v.  Martin,  93  Ky.  50,  13  So.  593. 

Ky   L   958,  18  S.  W.  1028;  Finley  v.  '"Harris    v.    Harris,    59    Cal.    620; 

Prescott,  104  Wis.  614,  80  N.  W.  930,  Rockford,  R.  I.  &   St.  L.  R.  Co.  v. 

47  L.  R.  A.  695.  Shunick,  65  111.  223;  Nye  v.  Lowry, 

"Devereux   v.   McMahon,    108   N.  82   Ind.    316;    Conlan   v.    Grace,    36 

Car    134,  12  S.  E.  902,  12  L.  R.  A.  Minn.  276,  30  N.  W.  880;  Pierce  v. 

20s.  Hakes,  23  Pa.  St.  231. 
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direction."  Also  a  sheriff  may  sign  his  name  in  this  way  to  a 
deed  made  by  him  in  his  official  capacity.^^  In  case  of  ancient 
deeds  signed  in  this  manner,  in  the  absence  of  evidence  of  fraud 
the  presumption  is  that  the  signature  was  made  in  the  presence 
of  the  grantor  at  his  direction,  in  which  event  the  signature  is 
that  of  the  grantor  as  principal.^^  The  power  of  an  attorney  to 
make  a  deed  must  be  derived  from  an  instrument  under  the  hand 
and  seal  of  the  grantor.^*  But  the  signing  of  a  deed  by  the  hand 
of  another  must  ordinarily  be  in  the  immediate  presence  of  the 
grantor  in  order  to  make  it  his  act.^^  If,  however,  the  signing 
be  shown  to  have  been  at  the  grantor's  request,  it  need  not  ap- 
pear that  it  was  done  in  his  presence  if  he  afterward  recognizes 
and  adopts  the  signature  as  his  own;^®  and  he  so  recognizes  and 
adopts  the  signature  by  acknowledging  the  deed  before  a  magis- 
trate,^^ and  by  the  act  of  acknowledging  the  instrument  before 
the  officer  and  the  delivery  of  the  instrument  to  the  grantee, 
he  declares  and  makes  his  name  or  sign,  then  on  the  paper,  the 
evidence  of  his  intention  in  reference  to  giving  it  validity  and 
effect,  as  completely  as  though  the  name  had  been  written  by 
himself.^* 

§  3893.    Execution  of  deed — Execution  under  power  of  at- 
torney.— A  deed  of  conveyance  cannot  be  executed  by  a  third 

person  for  the  grantor  in  his  absence  unless  such  third  party  is 
authorized  to  do  so  by  an  instrument  under  seal.^^  It  is  the  cus- 

'^  Frost  V.  Deering,  21  Maine,  156;  Pac.  1019,  40  Am.  St.  65;  Lovejoy 
Bartlett  v.  Drake,  100  Mass.  174,  97  v.  Richardson,  68  Maine,  386;  Bart- 
Am.  Dec.  92,  1  Am.  Rep.  101.  lett  v.  Drake,  100  Mass.  174,  97  Am. 

'=  Lewis  V.  Watson,  98  Ala.  479,  13  Dec.  92,   1   Am.  Rep.   101;   Pierce  v. 

So.  570,  22  L.  R.  A.  297.  Hakes,   23    Pa.    St.   231;    Newton    v. 

='Hogans  v.  Carruth,  19  Fla.  84.  Emerson,  66  Tex.  142,  18  S.  W.  348. 

"Gardner     v.     Gardner,     S     Gush.  ''Nye  v.  Lowry,  82  Ind.  316;  Bird 

(Mass.)   483,  52  Am,   Dec.  740;  Mc-  v.  Decker,  64  Maine  550;  Armstrong 

Murtry  v.  Brown,  6  Nebr.  368;  Gor-  v.    Stovall,   26   Miss.   275;    Willis   v. 

don  V.  Bulkeley,  14  Serg.  &  R.  (Pa.)  Lewis,  28  Tex.  185. 

331-  ""California:  Videau  v.  Griffin,  21 

McMurtry  v.  Brown,  6  Nebr.  368 ;  Cal.   389 ;    Georgia :    Rowe   v.    Ware, 

Kime  v.  Brooks,  31  N.  Car.  218.  30  Ga.  278;  Indiana:  Rhode  v    Lou- 

=°Tupper  V.  Foulkes,  9  C.   B.    (N.  thain,  8  Blackf.  (Ind.)  413;  Kentucky: 

S.)    797;    Birmmgham   Canal   Co.   v.  Logan  v.  Steele's  Heirs,  4  T.  B.  Mon 

Bold,  11  Q.  B.  127;  Nye  V.  Lowry,  82  (Ky.)    430;    Maine:    Heath   v.    Nut- 

Ind.    316;    Holbrook   v.    Chamberlin,  ter,  50  Maine  378 ;  Michigan  •  Daven- 

116  Mass.  155,  17  Am.  Rep.  146.  port  v.  Parsons,  10  Mich.  42,  81  Am. 

Hams    V.    Harris.    59    Cal.    620:  Dec.     772;     Missouri:      Shuetze     v. 

Blaisdell  v.  Leach,   101   Cal.  405.  35  Bailey,   40   Mo.  69;   Nebraska:   Mc- 
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torn  in  many  piaces  to  insert  in  the  deed  a  brief  recital  of  the 
power  of  attorney,  its  place  of  record,  etc.,  which  is  proper  and 
desirable,  but  has  been  held  to  have  no  effect  as  showing  author- 
ity,'" though  such  recital,  attended  with  a  long  delay  of  the  princi- 
pal to  assist  an  adverse  claim,  affords  presumption  of  the  existence 
of  the  power.^^  The  attorney  may  execute  the  deed  by  signing  the 
name  of  the  principal  alone,  without  signing  his  own,^-  but  to 
avoid  all  question  as  to  the  form  of  signing,  he  should  sign  both 
the  principal's  name  and  his  own,  and  not  merely  that  of  the  prin- 
cipal.^'  The  same  formalities  of  signing,  sealing,  and  acknowledg- 
ing should  be  observed  in  the  execution  of  the  power  of  attorney 
as  are  required  in  the  execution  of  the  deed  for  which  the  power 
is  given."**  By  statute  in  most  of  the  states  the  power  of  attorney 
to  convey  real  estate  must  be  executed,  acknowledged,  and 
recorded  in  the  same  manner  that  deeds  of  conveyance  are,  and 
in  several  states  the  power  is  not  deemed  to  be  revoked  until 
the  instrument  of  revocation  is  filed  for  record  in  the  same  of- 
fice in  which  the  power  is  recorded.^'  A  person  with  sufficient 
capacity  to  make  a  deed  may  execute  it  by  an  attorney  constituted 
such  by  an  instrument  under  his  hand  and  seal.  The  same  dis- 
abilities that  prevent  the  owner  from  making  a  conveyance  pre- 
vent his  appointing  an  attorney  to  make  it.  Thus  the  power  of 
attorney  of  an  infant,  not  conveying  a  present  interest,  is  void.'" 
Likewise  an  insane  person  is  incapable  of  making  a  deed  or  of 
executing  a  power  of  attorney  authorizing  another  to  make  it 
for  him.'' 

Murtry  v.  Brown,  6  Nebr.  368;  New  "Heinlen  v.   Martin,   53   Cal.  321; 

Jersey :  Smith  v.  Perry,  29  N.  J.  L.  Butterfield  v.  Beall,  3  Ind.  203 ;  Gage 

74;  New  York:  Worrall  v.  Munn,  5  v.    Gage,   30    N.    H.    420;    Cadell   v. 

N,  Y.  229,  55  Am.  Dec.  330 ;  North  Allen,  99  N.  Car.  542,  6  S.  E.  399. 

Carolina :  Cadell  v.  Allen,  99  N.  Car.  ^^  See  statutes  of  the  various  states 

542,  6  S.  E.  399;  Pennsylvania:  Gor-  on  the  subject. 

den  V.  Bulkeley,  14  Serg.  &  R.  (Pa.)  "Whitney  v.  Dutch,  14  Mass.  457, 

331.  7   Am.    Dec.   229;    Lawrence   v.   Mc- 

'"Waggener  v.  Waggener,  3  T.  B.  Arter,   10  Ohio  37;   Dexter  v.   Hall, 

Mon,    (Ky.)   542.  15  Wall.  (U.  S.)  9,  21  L.  ed.  73.   See 

^Folts  v.  Ferguson  (Tex.),  24  S.  also.  Vol.  I,  §  288. 

W.  657.  "  Skinner  v.  Dayton,  19  Johns.  (N. 

^'Devinney   v.    Reynolds,    1    Watts  Y.)  513,  10  Am.  Dec.  286;  Dexter  v. 

&  S.   (Pa.)  328.  Hall,  IS  Wall.    (U.   S.)   9,  21  L.  ed. 

^  Wood    V.    Goodridge,    6    Cush.  73.   See  also.  Vol.  I,  §  368,  n.  13. 
(Mass.)   117,  52  Am.  Dec.  771. 
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§  3894.  Execution  of  deed — By  married  woman  by  power 
of  attorney. — Under  statutes  which  have  removed  the  com- 
mon-law disabihties  of  a  married  woman,  she  may  appoint  an  at- 
torney to  convey  land  which  she  is  herself  competent  to  convey, 
and  her  power  of  attorney  may  be  executed  in  the  same  manner 
and  with  the  same  legal  effect  as  the  power  of  an  unmarried 
woman.'*  And  under  statutes  which  enable  a  married  woman  to 
convey  her  separate  real  estate  as  if  she  were  feme  sole,  her 
power  of  attorney  to  her  husband  is  valid. '°  This  has  been  held 
even  under  a  statute  prohibiting  the  wife  from  conveying  directly 
to  her  husband.*"  Also  a  joint  power  of  attorney  by  a  husband 
and  wife  is  effectual  to  authorize  the  attorney  to  execute  a  deed 
of  the  wife's  separate  estate,  where  it  is  competent  for  her  to 
convey  by  an  attorney.*^  And,  in  fact,  many  courts  hold  that  the 
husband  must  join  the  wife  in  the  execution  of  the  power.*^  In 
those  states  requiring  a  married  woman's  acknowledgment  upon 
a  separate  examination,  she  cannot,  except  by  express  statutory 
provision,  execute,  either  alone  or  in  connection  with  her  hus- 
band, a  valid  power  of  attorney  to  convey  her  interest  in  real 
estate,  at  least  without  such  separate  examination  and  acknowl- 
edgment.^' It  is  held  that  a  power  of  attorney  to  convey  real  es- 
tate made  by  a  woman  when  sole,  is  revoked  by  her  subsequent 
marriage.** 

§  3895.    Execution  of  deed — Execution  by  corporations. — 

The  correct  method  of  executing  the  deed  of  a  corporation  is  for 
the  proper  officer  to  sign  the  corporate  name,  adding  his  own 
signature  and  official  title,  and  affixing  the  corporate  seal.  The 
conveyance  should  purport  to  be  that  of  the  corporation,  and 
not  merely  that  of  its  officers.*'  The  testimonium  clause  should 
recite  the  mode  of  execution,  and  especially  should  give  the 

='Knapp  V.  Smith,  27  N.  Y.  277.  "Mott  v.  Smith,  16  Cat  533;  But- 

"Racouillat   v.    Sansevain,   32   Cat  terfield  v.  Beall,  3  Ind.  203;  Bank  of 

376;  Hunt  v.  Johnson,  19  N.  Y.  279;  Louisville  v.   Gray,  84  Ky,   565,  2  S. 

Weisbrod   v.    Chicago   &   N.    W.    R.  W.  168;  Clark  v.  Mumford,  62  Tex. 

Co.,  18  Wis.  35,  86  Am.  Dec.  743.  531;  Sumner  v.  Cowant,  10  Vt.  9. 

'"Weisbrod  v.  Chicago  &  N.  W.  R.  "Judson  v.  Sierra,  22  Tex.  365. 

Co.,  18  Wis.  35,  86  Am.  Dec.  743.  « Norris  v.  Dains,  52  Ohio  St.  215, 

"Douglas  V.  Fulda,  SO  Cal.  11.  39  N.  E.  660,  49  Am.  St.  716;  Brown 

•"Dentzel   v.   Waldie,   30   Cal.   138;  v.    Farmers'    Supply    Depot    Co.,    23 

Dow  V.   Gould  &  Curry  Silver   Min.  Ore.   541,   32   Pac.  548. 

Co.,  31  Cal.  629;  Toulmin  v.  Heidel- 
berg, 32  Miss.  268. 
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name  and  title  of  the  officer  authorized  to  execute  the  convey- 
ance on  behalf  of  the  corporation,  and  any  officer  may  be  au- 
thorized to  execute  the  deed,  unless  a  particular  officer  is  desig- 
nated by  statute,  charter  or  the  by-laws  for  the  purpose." 
If  the  proper  corporate  name  is  signed  to  the  deed  as 
grantor  it  is  a  valid  conveyance,  regardless  of  any  prefixes 
to  the  corporate  name  in  the  body  of  the  deed/'  And,  on 
the  other  hand,  it  is  held  that  if  the  instrument  is  clearly 
that  of  the  corporation,  the  execution  by  the  proper  officer, 
though  in  his  own  name,  is  good.*^  Where,  however,  the 
deed  on  its  face  purports  to  be  the  deed  of  the  officer,  instead 
of  the  corporation,  it  is  inoperative  to  pass  any  title  to  the  land 
of  the  corporation.*'  Unless  the  signing  of  the  corporate  name 
is  required  by  statute  as  an  element  in  the  execution  of  convey- 
ances in  general,  it  seems  that  the  affixing  of  the  corporate  seal 
"without  signing  the  corporate  name  is  sufficient.^"  However, 
signing  the  corporate  name  may  be  of  more  importance  than  affix- 
ing the  seal.^^  Special  modes  are  often  prescribed  by  special  or 
general  law  for  conveying  property  of  muncipal  corporations, 
and  where  this  is  the  case  the  law  should  be  complied  with,'^^  but 
where  no  such  mode  is  prescribed,  the  conveyance  should  be  under 
the  corporate  seal  and  in  the  corporate  name.°^  So  also,  where 
the  statute  prescribes  a  mode  by  which  religious  or  literary  soci- 
eties shall  execute  conveyances,  that  method  is  essential.^* 

§  3896.  Sealing — Use  and  necessity  of  seals. — Seals  are  a 
relic  of  that  period  when  men,  as  a  rule,  could  not  write.  When 
signatures  became  common  acquirements,  a  seal  was  supposed  to 

"Ellison   V.    Branstrator,    153    Ind.  186  111.  156,  57  N.  E.  839;  Bason  v. 

146  54  N   E.  433.  King's  Mountain  Mining  Co.,  90  N. 

"Shaffer  v.  Hahn,  111  N.  Car.  1,  Car.  417. 

15  S.  E.  1033.  "  Globe   &c.   Ins.   Co,   v.   Reid,    19 

"Murphy  v.  Welch,  128  Mass.  489;  Ind.  App.  203,  47  N.  E.  947,  49  N.  E. 

Bason    v.    King's    Mountain    Mining  291;  Isham  v.  Iron  Co.,  19  Vt.  230; 

Co    90  N.  Car.  417 ;  Fond  du  Lac  v.  Hutchins  v.  Barre  Water  Co.,  74  Vt. 

Otto's  Est.,  113  Wis.  39,  88  N.  W.  36,  52  Atl.  70. 

917,  90  Am.   St.  830.  '"' Pimental    v.    San    Francisco,    21 

"Commonwealth   v.    Reading   Sav.  Cal.  351. 

Bank    137  Mass.  431;  Coburn  v.  El-  ""Tiffin   v.    Shawhan,   43    Ohio    St 

lenwood,  4  N.  H.  99;  Miller  v.  Riit-  178,  1  N.  E.  581. 

land  &  W.  R.  Co.,  36  Vt.  452.  "'Lombard  v.  Chicago  Sinai  Cong., 

"West  Side  Auction  House  Co.  v.-  64  111.  477. 
Connecticut    Mutual    Life    Ins.    Co., 
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impart  a  certain  solemnity  to  the  act  of  signing  and  deliberation 
upon  the  contents  of  the  instrument.  While  there  has  been  a 
tendency  in  modern  times  to  dispense  with  the  seal,  some  states 
still  retain  the  formality  of  a  seal  in  the  execution  of  deeds.°° 
Where  the  use  of  the  seal  is  not  dispensed  with  by  statute,  it  is 
an  essential  part  of  a  deed,^"  and  the  mere  recital  in  the  testimo- 
nium clause  of  an  instrument  signed  and  delivered  for  a  deed, 
that  the  parties  have  affixed  their  seals,  will  not  make  it  a  sealed 
instrument  if  no  scroll  or  mark  is  affixed.^^  On  the  other  hand, 
if  it  is  in  fact  sealed,  the  omission  of  a  recital  of  the  fact  in  the 
instrument  does  not  destroy  its  effect  as  a  deed.'^^  Although  an 
instrument  without  a  seal  confers  no  legal  rights  as  a  conveyance 
of  real  estate,  such  an  instrument  may  vest  in  the  grantee  an 
equitable  interest  and  he  may  compel  conveyance  by  proper 
instrument.^"  And  such  a  deed  may  give  color  of  title  to  one 
claiming  by  adverse  possession.""  Where  a  seal  is  omitted  from 
a  deed  at  the  time  of  its  execution,  it  cannot  be  added  after  an 
acknowledgment  without  another  acknowledgment  so  as  to  be 
available  to  pass  title."^  Where  several  grantors  sign  the  same 
deed,  purporting  to  be  sealed,  and  a  seal  is  affixed  opposite  one 
or  more  of  the  names,  but  not  opposite  the  names  of  others,  it 
will  be  presumed  that  the  latter  adopted  the  seals  actually  af- 
fixed as  their  own  seals. "^ 

§  3897.    Sealing — Scrolls  and  other  devices  used  as  seals. — 

Formerly  a  common-law  seal  was  an  impression  on  wax,  but 


"Barger    v.    Hobbs,    67     111.   592 
Kelleran    v.     Brown,    4    Mass.     443 
Alexander  v.  Polk,  39  Miss.  IZl ;  Un 
derwood  v.  Campbell,  14  N.  H.  393 
Arms  V.  Burt,  1  Vt.  303,  18  Am.  Dec, 
680.  See  also,  Floyd  v.  Ricks,  14  Ark, 
286,    58    Am.    Dec.    374;    Switzer    v, 
Knapps,    10   Iowa    72,   74   Am.   Dec, 
375, 

'Brown  v.   Dickey,    106  Maine  97, 


Maine  429,  72  Atl.  184;  Todd  v. 
Union  Dime  Sav.  Inst.,  118  N.  Y, 
ZZT,  23  N.  E.  299. 

"Hubbard  v.  Beckwith,  1  Bibb, 
(Ky.)  492;  Comley  v.  Ford,  65  W 
Va.  429,  64  S.  E.  447.  nett  v.  McCluey,  78  Mo.  676. 

°°  Cummins    v.    Woodruff,    5    Ark. 


116;  Hubbard  v.  Beckwith,  1  Bibb. 
(Ky.)  492:  Shortridge  v.  Catlett,  1 
A.  K.  Marsh.   (Ky.)   587. 

""Jewell  V.  Harding,  72  Maine  124; 
Frost  V.  Wolf,  n  Tex.  455,  14  S.  W. 
440,  19  Am.  Rep.  761;  Rutland  v. 
Paige,  24  Vt.  181;  Pratt  v.  Clemens, 
4  W.  Va.  443;  Dreutzer  v.  Baker,  60 
Wis,  179,  18  N.  W.  776. 

'  Hamilton  v.  Boggess,  63  Mo.  233. 


75  Atl.  382;  Hudson  v.  Webber,  104        "  Merritt's     Lessee     v.     Home,     5 


Ohio   St.   307,  67  Am.   Dec.  298. 

""-Carter  v.  Chandron,  21  Ala.  72; 
Williams  v.  Greer,  12  Ga.  459;  Flood 
V.  Yandes,  1  Blackf.  (Ind.)  102; 
Bank  v.   Bugbee  19  Maine  27;  Bur- 
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it  was  later  considered  that  it  might  be  on  a  wafer  or  other 
tenacious  material  not  necessarily  of  wax.  And  now  a  piece  of 
paper  annexed  by  any  adhesive  substance  is  sufficient  to  make  it 
a  private  common-law  seal,"°  and  an  impression  on  the  paper 
itself  is  now  generally  deemed  a  sufficient  seal."*  But  where  the 
common-law  seal  is  required,  there  should  generally  be  some 
wafer  annexed,  or  impression  made,  as  it  has  been  recently  held 
that  the  letters  "L.  S."  do  not  make  a»  common-law  seal,®"  and 
in  another  case  it  was  held  that  the  word  "Seal"  with  a  brace  at 
each  end,  printed  when  the  blank  was  printed,  and  following  the 
grantor's  signature,  was  not  a  seal.""  However,  it  appears  that 
the  courts  in  some  jurisdictions  have  been  more  liberal  on  the 
question  as  to  what  is  a  seal,  and  have  authorized  the  use  of  a 
scroll  instead."  The  old  common-law  seal  is  now  required  in 
only  a  few  states.  In  the  greater  number,  statutes  or  adjudi- 
cated cases  have  declared  that  a  scroll  or  other  device  may 
be  used  and  shall  answer  for  a  seal.  And  in  many  states  no 
seal  of  any  kind  is  essential  to  the  validity  of  a  deed."*  In  the 
absence  of  any  statutory  provision,  the  scroll  need  not  be  of  any 
particular  form."'  The  word  "seal"  or  the  letters  "L.  S."  need 
not  be  inclosed  in  the  scroll  to  render  the  scroll  equivalent  to  a 
seal,  nor  is  it  necessary  that  they  should  be  connected  with  the 

"^  McLaughlin  v.  Randall,  66  Maine  Missouri,  New  Jersey,  New  Mexico, 

226.  North    Carolina,     Oregon,     Pennsyl- 

°*  Pease   v.     Lawson,    33    Mo.    35 ;  vania,   Utah,    Virginia,    Washington, 

Solon    V.    Williamsburg    Sav.    Bank,  West  Virginia  and  Wisconsin.  States 

114  N.  Y.  122,  21  N.  E.  168;  Pierce  in  which  no  seal  is  required  are  Ala- 

V.  Indseth,   106  U.  S.  546,  27  L.  ed.  bama,    Arkansas,     California,     Colo- 

254,  1  Sup.  Ct.  418.  rado,    Indiana,    Iowa,    Kansas,    Ken- 

"^  Barnard  v.  Gantz,  140  N.  Y.  249,  tucky,    Louisiana,    Michigan,    Missis- 

35  N.  E.  430.  sippi,    Montana,    Nebraska,    Nevada, 

"Manning  v.    Perkins,   86    Maine  North     Dakota,      Ohio,      Oklahoma, 

419,  29  Atl.  1114.  South  Dakota,  Tennessee,  Texas  and 

"In  re  Hacker's  Appeal,  121   Pac.  Wyoming. 

192,   IS  Atl.  500,   1  L.  R.  A.  861.  "Long  v.   Ramsey,   1   Serg.   &  R. 

"  States    now    requiring   the    com-  (Pa.)  72.     As  to  what  is  held  suffi- 

mon-law  seal '  are   Maine,   Massachu-  cient  as  a  seal  in  states  where  a  scroll 

setts.  New  Hampshire,  Rhode  Island,  may  be  used  instead  of  the  seal,  see 

South    Carolina    and    Vermont.      In  In  re  Hacker's  Appeal,  121  Pac.  192, 

Connecticut  and  New  York  a  seal  is  IS  Atl.  500,  1  L.  R.  A.  861 ;  Taylor  v. 

required,  but  the  word  "seal"  or  the  Glaser,  2  Serg.  &  R.  (Pa.)  502.     See 

letters  "L.  S."  are  equivalent.  In  the  also,   Cochran   v.   Stewart,   57   Minn, 

following   states   a   seal   is    required,  499,  59  N.  W.  543;  Grimsley  v.  Riley, 

but  a  scroll  answers  for  a  seal:  Ari-  5  Mo.  280,  32  Am.  Dec.  319;  Williams 

zona,     Delaware,     Florida,     Georgia,  v.  Starr,  5  Wis.  534. 
Idaho,  Illinois,  Maryland,  Minnesota, 
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scroll  in  any  manner."  Whether  a  scroll  with  a  pen  will  be  held 
to  be  a  seal,  though  the  instrument  does  not  recite  that  it  is 
sealed,  is  a  much  mooted  question.  Some  courts  hold  that  if  the 
circumstances  attending  the  execution  of  the  deed  indicate  an 
intention  that  the  party  signing  is  to  adopt  it  as  a  seal,  it  is  a 
seal,'^  while  other  courts  hold  that  there  must  be  something  in 
the  instrument  itself  showing  such  intention.'^ 

§  3898.  Sealing — Seals  of  corporations. — The  statutes  dis- 
pensing with  private  seals  usually  except  the  seals  of  corpora- 
tions, and  it  is  now  quite  generally  required  that  the  deed  of  a 
corporation  conveying  land  must  be  executed  under  its  common 
seal,  or  under  a  seal  which  it  adopts  as  such.'^  And  the  corporate 
seal  is  still  used,  though  not  required,  in  states  where  legislation 
has  been  most  radical  in  abolishing  the  seal.'*  The  corporate 
deed  must  be  executed  under  its  name  and  sealed  with  its  seal 
and  not  with  the  seal  of  the  officer  executing  it  in  behalf  of  the 
corporation.'^  The  deed  need  not  recite  that  the  seal  used  is  the 
common  seal  of  the  corporation,  but  it  must  not  describe  the 
seal  as  the  seal  of  the  officer  who  executes  the  deed.'"  But  a  quasi 
corporation,  having  no  prescribed  seal,  may  adopt  any  seal  as 
its  official  seal."  A  corporation  as  well  as  an  individual  may 
adopt  and  use  any  seal.'* 

§  3899.    Attestation — At  common  law  and  by  statute. — No 

attestation  was  necessary  to  the  validity  of  a  deed  at  common 

'"  Anderson  v.  Wilburn,  8  Ark.  155 ;  "  Fudickar  v.   East  Riverside  Irri- 

Kilgore  v.   Powers,  5  Blackf.   (Ind.)  gation    Dist.,    109    Cal.    29,    41    Pac. 

22.  1024;  Blood  v.  La  Serena  Land  &c. 

"Cummins   v.    Woodruff, '  5     Ark.  Co.,    113   Cal.   221,   41    Pac.   1017,   45 

116;  Williams  v.  Greer,   12  Ga.  459;  Pac.  252. 

In   re   Hacker's  Appeal,   121   Pa.   St.  '"Richardson  v.  Scott  River  Water 

192,  15  Atl.  500,  1  L.  R.  A.  861.  &c.  Co.,  22  Cal.  150;  Savings  Bank  v. 

"Bell  V.  Keefe,   13  La.  Ann.  524;  Davis,  8  Conn.   191;  Female  Orphan 

Brown  v.  Jordhal,  32  Minn.   135,   19  Asylum   v.   Johnson,   43   Maine    180; 

N.  W.  650,  50  Am.  Rep.  560;   Hud-  Zoller  v.  Ide,  1   Nebr.  439;  Tiffin  v. 

son  V.  Poindexter,  42  Miss.  304 ;  Eng-  Shawhan,  43  Ohio   St.   178,   1   N    E. 

lish  V.  Helms,  4  Tex.  228;  Haseltine  581. 

V.  Donahue,  42  Wis.  576.  "Richardson  v.  Scott  River  Water 

''1    Wilgus'  C.   C.   1138:   Danville  &c.  Co.,  22  Cal.  150;  Eagle  Woolen 

Seminary   v.    Mott,    136   111.    289,    28  Mills   Co.  v  Monteith,  2  Ore.  277. 

N.   E.    54;    Garrett   v.    Belmont   Co.,  "Martin  v.  Townsend.  32  F'la   318 

94  Tenn.  459,  29  S.  W.  726;  Shrop-  13  So.  887;  Brown  v.  Cohn   85 ' Wis 

shire  v.  Behrens,  77  Tex.  275,  13  S.  1,  54  N.  W.  1101,  20  L.  R  A   182 

W.  1043.  "Danville   Seminary  v.   Mott,   136 
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law,'"  and  is  not  now  necessary  except  when  required  by  stat- 
ute.** Under  some  statutes  requiring  attestation,  unattested  deeds 
are  in  effect  void,  though  the  statutes  do  not  expressly  declare 
them  so.*^  An  acknowledgment  does  not  dispense  with  the  neces- 
sity of  attestation,  unless  the  statute  so  provides.*^  But  an  unat- 
tested deed  under  a  statute  making  attestation  necessary  may 
operate  as  an  agreement  of  sale,  performed  on  the  part  of  the 
purchaser.*'  Even  a  sheriff's  deed,  when  unwitnessed  and  unac- 
knowledged, is  merely  a  contract  to  convey.**  The  attestation 
clause  has  been  held  not  essential  to  the  validity  of  the  deed 
where  the  instrument  is  attested  and  signed  by  the  witnesses.*^ 

§  3900.    Attestation — Requisites  of  a  good  attestation, — 

To  constitute  a  good  attestation  the  witnesses  must  sign  the  deed 
as  witnesses  in  the  presence  of  the  grantor,  or,  if  in  his  absence, 
at  his  special  request  to  attest  the  instrument,**  and  if  the  wit- 
ness failed  to  sign  at  the  time  of  the  execution,  though  present, 
and  he  signs  afterward  without  the  request  of  parties,  he  is  not 
a  good  attesting  witness.*^    But  it  is  held  that  one  may  sign  a 

111.  289,  28  N.  E.  54;  Porter  v.  An-  see,  Texas,  Utah,  Virginia,  West  Vir- 

droscoggin   &   K.   R.   Co.,  37   Maine  ginia.  In  these  states  one  or  two  wit- 

349;    Taylor  v.    Heggie,   83   N.   Car.  nesses  are  necessary  to  prove  a  deed 

244;     St.    Philips'    Church    v.     Zion  for  record  when  it  is  not  acknowl- 

Presbyterian  Church,  23  S.  Car.  297;  edged. 

Sheets   v.    Selden's    Lessee,    2    Wall.  ''  Winstead  Sav.  Bank.  V.  Spencer, 

(U.  S.)   177,  17  L.  ed.  822.  26   Conn.   195;    Crane  v.   Reeder,  21 

"  Garret  v.  Lister,  1  Lev.  25 ;  Halla  Mich.  24,  4  Am.  Rep.  430 ;   Stone  v. 

V.  Cowden,  170  Fed.  559,  95  C.  C.  A.  Ashley,  13  N.  H.  38;  Tarpey  v.  Desert 

325.  Salt  Co.,  5  Utah  205,   14  Pac.  338; 

*"  Jackson   v.    Allen,   30   Ark.    110;  Day  v.  Adams,  42  Vt.  510. 

Leinenkugel  v.  Kehl,  73  Wis.  238,  40  °' Tarpey   v.     Desert    Salt     Co.,    5 

N.  W.  683.  The  following  states  re-  Utah  205,  14  Pac.  338. 

quire  attesting  witness  or  witnesses :  °^  Caperton  v.  Hall,  83  Ala.   171,  3 

Alabama,   Arizona,     Arkansas,   Con-  So.  234;   Hyne  v.   Osborn,  62  Mich, 

necticut,  Delaware,  Florida,  Georgia,  235,  28  N.  W.  821 ;  Young  v.  Young, 

Idaho,    Kentucky,    Louisiana,    Mary-  27  S.  Car.  201,  3  S.  E.  202;  Herren 

land,  Michigan,  Minnesota,  Nebraska,  v.  Strong,  62  Wis.  223,  22  N.  W.  408. 

New    Hampshire,    New   York,    Ohio,  "  Eureka    Lumber    Co.  v.    Brown, 

Oregon,     South    Carolina,    Vermont,  103  Ala.  140,  15  So.  518. 

Washington,    Wisconsin    and    Wyo-  "  Blalock  v.  Miland,  87  Ga.  573,  13 

ming.    No     witnesses    are     required,  S.  E.  551. 

though    one    may    be    customary,    in  *"  Mutual   Life   Ins.    Co.   v.    Corey, 

California,  Colorado,  District  of  Co-  54  Hun   (N.  Y.)   493,  27  N.  Y.    St. 

lumbia,  Illinois,  Indiana,  Iowa,  Kan-  608,   7   N.    Y.    S.  939,    revd.    135    N. 

sas,    Maine,    Massachusetts,    Missis-  Y.  326,  31  N.  E.  1095 ;  Downs  v.  Por- 

sippi,     Missouri,    Montana,     Nevada,  ter,  54  Tex.  59;   Cox  v.  Rust   (Tex. 

New  Jersey,  New  York,  North  Caro-  Civ.  App.),  29  S.  W.  807;  Munns  v. 

lina,    North     Dakota,     Pennsylvania,  Dupont,  3  Wash.  C.  C.  31. 

Rhode  Island,  South  Dakota,  Tennes-  "'HoUenback    v.    Fleming,    6   Hill 
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deed  as  an  attesting  witness  after  its  execution  and  out  of  the 
presence  of  the  parties  if  he  was  present  at  the  execution  for 
the  purpose  of  witnessing  the  instrument.**  Nor  is  it  necessary 
that  the  attesting  witness  actually  see  the  grantor  sign,  or  that 
he  be  present  at  the  exact  moment  of  signing,  but  it  is  necessary 
that  the  witness  either  see  the  grantor  sign  or  hear  him  acknowl- 
edge its  execution.**  Under  a  statute  which  in  general  terms  re- 
quires the  witness  to  subscribe  or  sign  the  deed  as  a  witness,  a 
witness  who  makes  his  mark  is  sufficient;""  but  such  is  not  the 
rule  where  the  statute  provides  that  the  witness  must  be  able  to 
write  and  must'  write  his  name  as  a  witness."^  Under  a  statute 
requiring  two  witnesses,  it  is  not  necessary  that  both  witnesses 
should  be  together  when  they  witness  the  grantor's  signature."^ 
The  same  degree  of  competency  is  required  of  a  witness  to  a 
deed  as  is  required  of  a  witness  in  an  action  at  law  between  the 
parties  to  the  deed  involving  the  subject-matter  of  the  convey- 


§  3901.  Acknowledgment — The  purpose  and  effect  of 
acknowledgment. — An  acknowledgment  is  a  declaration 
made  before  a  competent  officer,  by  one  who  has  executed  an 
instrument,  that  it  is  his  act  and  deed.  The  certificate  of  acknowl- 
edgment is  the  formal  statement  of  the  officer  of  the  fact  of  the 
declaration  made  by  the  party  that  the  instrument  is  his  act  and 
deed.  The  term  "acknowledgment"  is  often  used  as  designating 
the  certificate."*  The  chief  purpose  of  the  acknowledgment  is 
to  afford  proof  of  the  due  execution  of  the  deed  by  the  grantor, 
sufficient  to  authorize  the  recorder  to  record  it.  But  a  deed 
without  acknowledgment,  or  defectively  acknowledged,  generally 
passes  the  title  equally  with  one  acknowledged,  as  against  the 

(N.  Y.)  303;  Tate  v.  Lawrence,  11        "Stewart  v.  Beard,  69  Ala.  470. 
Heisk.   (Tenn.)   503.  "  Park  v.  Mears,  2  Bos.  &  Pull.  217, 

"  Kenyon  v.  Segar,  14  R.  I.  490.  3  Esp.   171 :   Little  v.  White,  29  S. 

*  Jackson  v.  Phillips,  9  Cow.   (N.  Car.  170,  7  S.  E.  72. 
Y.)   94;   Poole  v.  Jackson,  66  Tex.        "Coleman    v.    State,    79   Ala.    49; 

380,  1  S.  W.  75.  Child  v.  Baker,  24  Nebr.  188,  38  N. 

"•  Bruner  v.   Hart,   59  Fla.   171,  51  W.  725 ;  Third  Nat.  Bank  v.  O'Brien, 

So.  593 ;  Devereux  v.  McMahon,  102  94  Tenn.  38,  28  S.  W.  293 ;  Hardin  v. 

N.  Car.  284,  9  S.  E.  635,  12  L.  R.  A.  Sparks,  70  Tex.  429,  7  S.  W.  769. 
205;   Pridgen  v.  Pridgen's  Heirs,  35        "Rogers   v.    Pell,   154  N.   Y.   518, 

N.  Car.  259.  49  N.  E.  75. 
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grantor  and  his  heirs  f^  but  without  an  effectual  acknowledgment, 
a  deed  cannot  be  recorded  so  as  to  impart  notice  of  the  convey- 
ance to  the  world.""  Acknowledgment  has  also  been  held  essen- 
tial in  certain  cases  in  order  to  render  the  instrument  effective."^ 
But  it  will  be  observed  that  the  statutes  usually  make  an  unac- 
knowledged deed  without  effect  as  against  a  purchaser,  not  as 
between  the  parties  to  such  deed.*^ 

§  3902.  Acknowledgment — Who  may  make  an  acknowl- 
edgment.— Any  person  who  may  lawfully  execute  an  instru- 
ment may  acknowledge  it."^  It  has  been  held  that  a  person  who 
has  not  signed  a  deed,  though  he  be  named  in  the  deed  as  a 
grantor  with  others,  cannot  acknowledge  it  as  his  deed.^  Deeds 
executed,  while  in  office,  by  officers  empowered  to  convey 
land  may  be  acknowledged  by  such   officers   after  their  term 


°°  Sicard's  Lessee  v.  Davis,  6  Pet. 
(U.  S.)  124,  8  L.  ed.  342.  See  also, 
Arkansas :  Jackson  v.  Allen,  30  Ark. 
110;  California.  Landers  v.  Bolton, 
26  Cal.  393;  Florida:  Stewart  v. 
Mathews,  19  Fla.  752;  Illinois:  Rob- 
inson V.  Robinson,  116  111.  2S0,  5  N. 
E.  118;  Indiana:  Stevenson  v.  Cloud, 
5  Blackf.  (Ind.)  92;  Iowa:  Hoy  v. 
Allen,  27  Iowa  208;  Kansas:  Mis- 
souri Pac.  R.  Co.  V.  Houseman,  41 
Kans.  300,  304,  21  Pac.  284;  Massa- 
chusetts :  Dole  V.  Thurlow,  12  Mete. 
(Mass.)  157;  Minnesota:  Lydiard  v. 
Chute,  45  Minn.  277,  47  N.  W.  967; 
Williams  v.  Butterfield,  214  Mo.  412, 
114  S.  W.  13;  Missouri:  Stevens  v. 
Hampton,  46  Mo.  404;  Chandler  v. 
Bailey,  89  Mo.  641,  1  S.  W.  745; 
Montana:  Taylor  v.  Holter,  1  Mont. 
688;  Nebraska:  Keeling  v.  Hoyt,  31 
Nebr.  453,  48  N.  W.  66;  New  Hamp- 
shire: Brown  v.  Manter,  22  N.  H. 
468;  New  York:  Chamberlain  v. 
Spargur,  22  Hun  (N.  Y.)  437.  affd. 
86  N.  Y.  603;  North  Carolina:  An- 
derson V.  Logan,  99  N.  Car.  474,  6 
S.  E.  704;  Oregon:  Manaudas  v. 
Mann,  14  Ore.  450,  13  Pac.  449; 
South  Dakota:  Banbury  v.  Sherin,  4 
S,  Dak.  88,  55  N.  W.  723;  Pennsyl- 
vania :  Cable  v.  Cable,  146  Pa.  St. 
451,  23  Atl.  223;  Texas:  Kimmarle 
V.  Houston  &  T.  C.  R.  Co.,  76  Tex. 
686,  12  S.  W.  698;  Virginia:  Raines 


V.  Walker,  77  Va.  92 ;  Washington : 
Edson  V.  Knox,  8  Wash.  642,  36  Pac. 
698 ;  Wisconsin :  Knight  v.  Leary,  54 
Wis.  459,  11  N.  W.  600. 

"■Bass  V.  Estill,  SO  Miss.  300; 
Stevens  v.  Hampton,  46  Mo.  404; 
Coffey  V.  Hendricks,  66  Tex.  676,  2 
S.  W.  47;  Raines  v.  Walker,  77  Va. 
92.  In  Illinois,  however,  the  statute 
provides  that  deeds  shall  be  deemed 
notice  to  subsequent  purchasers  and 
creditors  though  neither  acknowl- 
edged nor  proved.  Reed  v.  Kemp,  16 
III.  445 ;  Simpson  v.  Mundee,  3  Kans. 
172. 

"Blume  V.  White  (Tex.  Civ. 
App.),  Ill  S.  W.  1066;  Waldron  v. 
Waller,  65  W.  Va.  605,  64  S.  E.  964. 

"'Baker  v.  Baker,  239  111.  82,  87 
N.  E.  868;  Zacharia  v.  Cohen  Co., 
140  Iowa  682,  119  N.  W.  136;  Burton- 
Whayne  Co.  v.  Farmers'  &  Drovers' 
Bank,  130  Ky.  389, 113  S.  W.  445,  114 
S.  W.  288  (holding  that  a  deed  im- 
properly acknowledged  is  good  be- 
tween the  parties) ;  Graves  v.  St. 
Louis  &c.  R.  Co.,  133  Mo.  App.  91, 
112  S.  W.  736;  Strough  v.  Wilder, 
119  N.  Y.  530,  23  N.  E.  1057,  7  L. 
R.  A.  555. 

°°  National  Cash  Register  Co.  v. 
Lesko,  77  Conn.  276,  58  Atl.  967. 

'Cromwell  v.  Tate  Exr..  7  Leigh 
(Va.)  301,  30  Am.  Dec.  506;  Adams 
v.  Medsker,  25  W.  Va.  127. 
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of  office  has  expired  or  their  authority  has  been  revoked.^ 
The  certificate  of  aci<nowledgment  to  a  deed  executed  by 
an  attorney  under  a  power  should  recite  that  the  attorney 
appeared  and  acknowledged  the  instrument  to  be  the  deed  of  his 
principal.  But  a  certificate  which  recites  that  the  principal  ap- 
peared by  his  attorney,  who  acknowledged  that  he  signed,  sealed 
and  delivered  the  same  as  his  voluntary  act,  is  held  to  be  suf- 
ficient.^ But  it  has  been  held  that  no  title  passes  by  a  deed  of 
an  attorney  under  power,  unless  the  same  is  sufficiently  acknowl- 
edged." The  acknowledgment  of  a  deed  executed  by  a  person 
in  a  fiduciary  capacity,  such  as  guardian  or  trustee,  need  not 
describe  his  capacity,  and  it  has  been  held  sufficient  to 
describe  him  by  his  name  alone.°  A  certificate  of  sale 
acknowledged  by  a  deputy  sherifif  in  the  name  of  the  sheriff, 
is  the  act  of  the  sheriff."  The  deed  of  a  corporation  should  be 
acknowledged  by  the  officer  who  executed  the  deed  and  affixed 
the  corporate  seal  in  behalf  of  the  corporation.'  The  officer  in 
taking  the  acknowledgment  of  a  deed  of  a  corporation  should 
know  that  the  individual  making  the  acknowledgment  is  the 
incumbent  of  the  office  in  which  he  assumes  to  act  for  the  cor- 
poration in  the  execution  of  the  deed,  and  not  merely  that  he  is 
acquainted  with  such  individual.*  The  certificate  of  acknowledg- 
ment of  a  deed  by  partnership,  in  the  firm  name,  should  show 
by  which  member  of  the  firm  the  signature  was  made  and  ac- 
knowledged,"  but  it  need  not  state  that  the  signing  partner  was 
authorized  by  the  others  to  sign  his  name  to  the  instrument.^" 

^  New  Hampshire  Land  Co.  v.  Til-  Ti ;   Bowers  v.   Hechtman,  45   Minn, 

ton,   19  Fed.  li ;  Lemington  v.   Ste-  238,  47  N.  W.  792 ;  Hopper  v.  Love- 

vens,  48  Vt.  38.  joy,  47  N.  J.  Eq.  HZ,  21  Atl.  298,  12 

'Talbert  v.   Stewart,   39  Cal,   602;  L.   R.  A.  588;   Kelly  v.   Calhoun,  95 

Frostburg     Mut.     Build.     Assn.     v.  U.  S.  710,  24  L.  ed.  544. 

Brace,   51   Md.   508;   Biglow  v.   Liv-  °  Hopper  v.  Lovejoy,  47  N.  J.  Eq. 

ingston,  28   Minn.   57,  9  N.   W.   31;  573,   21   Atl.   298,    12   L.   R.   A.   588; 

McAdow  V.   Black,  6  Mont.  601,   13  Kelly  v.   Calhoun,  95   U.   S.   710,  24 

Pac.  ill;  Terrell  v.  Martin,  64  Tex.  L,  ed.  544. 

121 ;  Huey  v.  Van  Wie,  23  Wis.  613,  » Sloan  v.  Owens  &c.   Co.,  70  Mo. 

*McKinney  v.  Rodgers   (Tex.),  29  206;   Leon  &  H.  Blum  Land   Co.  v. 

S.   W.  407.  Dunlap,  4  Tex.  Civ.  App.  315,  23  S. 

'Dgil  V.  Moore,  51  Md.  589.  W.  473. 

'  Wilson  V.  Russell,  4  Dak.  376,  31  "  National  Bank  v.  Scriven,  63  Hun 

N.  W.  645.  (N.  Y.)  375,  44  N.  Y.  St.  331,  18  N. 

'Merrill  v.  Montgomery,  25  Mich.  Y.  S.  277. 
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§  3903.  Acknowledgment — Who  may  take  an  acknowl- 
edgment.— The  officers  who  may  take  acknowledgments 
are  designated  by  the  laws  of  the  United  States  and  of  the  sev- 
eral states,^^  and  the  authority  must  be  expHcitly  conferred  and 
cannot  be  implied.^^  And  where  a  statute  providing  for  the  ac- 
knowledgment of  a  particular  kind  of  instrument  designates  the 
officer  or  officers  before  whom  it  may  be  taken,  an  acknowledg- 
ment taken  before  any  other  officer  (though  he  may  be  author- 
ized to  take  acknowledgments  of  most  instruments)  is  not  suffi- 
cient.^^ An  instrument  acknowledged  before  a  de  facto  officer 
is  valid,  however,  as  between  the  parties,  and  may  author- 
ize the  recording  of  the  instrument,  which  thereupon  be- 
comes notice  to  the  public,  and  the  acts  of  such  officer 
in  the  premises  cannot  be  indirectly  called  in  question.^' 
Thus  one  is  an  officer  de  facto  when  he  takes  an  acknowl- 
edgment after  his  commission  has  expired  without  being 
aware  of  the  fact.^°  In  case  an  officer  authorized  to  take  ac- 
knowledgments has  the  power  to  appoint  a  deputy,  the  deputy 
may  take  acknowledgments,^"  and  such  deputy  may  take  acknowl- 
edgments that  the  officer  has  authority  to  take,  even  in  the  absence 
of  a  statute  expressly  authorizing  the  acknowledgments  to  be 
taken  by  the  deputy.^^  Whether  the  deputy  taking  an  acknowl- 
edgment should  act  in  the  name  of  his  principal,  or  in  his  own 
name,  is  a  question  upon  which  the  authorities  are  not  uniform. 
On  the  one  hand,  it  is  held  that  the  deputy  should  sign  the  name 
of  his  principal  to  the  certificate,  adding  his  own  name  as 
deputy,^^  though  it  has  been  held  that  the  certificate  is  not  invalid 

"  Powers  V.  Baker,  152  N.  Car.  718,  Gilbraith   v.    Gallivan,    78   Mo.    452. 

68  S.  E.  302.  See,  however,  Fitzgerald  v.  Milliken, 

"Dundy  V.  Chambers,  23  111.  369.  83  Ky.  70,  7  Ky.  L.  11. 

"  Long  V.  Cockern,   128  111.  29,  21  "  Summer  v.  Mitchell,  29  Fla.  179, 

N.  E.  201 ;  Clink  v.  Russell,  58  Mich.  10  So.  562,  14  L.  R.  A.  815,  30  Am. 

242,  25  N.  W.  175;  Dunlap  v.  Henry,  St.  106;  Stewart  v.  Perkins,  110  Mo. 

76   Mo.   106;   State  v.   Lee,  21   Ohio  660,  19  S.  W.  989. 

St    662.  "Emmal    v.    Webb,    36    Cal.    197; 

"Woodruff    V.    McHarry,    56    111.  Woodruff  v.   McHarry,   56   111.   218; 

218:   Brown  v.  Lunt,  37  Maine  423;  Gibbons  v.  Gentry,  20  Mo.  468;  Mc- 

Hamilton    v.    Pitcher,    53    Mo.    334;  Cravin's  Heirs  v.  McGuire,  23  Miss. 

Prescott   V.    Hayes,    42    N.    H.    56:  100;   Lynch  v.  Livingston.  6  N.   Y. 

Hamlin  v.  Kassafer,  15  Ore.  456,  IS  422;  Rose  v.  Newman,  26  Tex,   131, 

Pac.  778,  3  Am.  St.  176 ;  Bullene  v.  80  Am.  Dec.  646. 

Garrison,  1  Wash.  T.  .587.  "  Muller    v.    Boffgs.    25   Cal.    175 ; 

"Brown   v.   Lunt,   37   Maine  423;  Hope  v.  Sawyer,  14  111.  254;  Abrams 
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in  case  the  deputy  signs  his  principal's  name  and  omits  to  add  his 
own  name  as  acting  for  his  principal/^  But  some  cases  hold  that 
the  deputy  should  certify  over  his  own  signature,  and  not  over 
the  signature  of  his  principal,  although  he  adds  his  own  name  as 
deputy.-"  It  has  been  held  that  as  a  deputy  in  taking  an  acknowl- 
edgment to  a  deed  acts  on  the  behalf  and  in  the  name  of  the 
principal,  the  same  rule  prohibiting  an  officer  from  taking  his 
own  acknowledgment  prohibits  the  deputy  from  taking  his  prin- 
cipal's acknowledgment.-^  The  grantor's  acknowledgment  taken 
by  the  grantee  or  trustee  in  the  deed  is  operative  between  the 
parties,  but  though  it  is  recorded,  the  record  does  not  afford  con- 
structive notice  under  the  registry  laws.^^  An  interest  under 
a  deed  not  apparent  on  its  face  does  not  disqualify  an  of- 
ficer to  take  and  certify  an  ordinary  acknowledgment.^^  This  is 
upon  the  ground  that  the  taking  of  an  ordinary  acknowledgment 
is  generally  regarded  as  a  ministerial  and  not  a  judicial  act.^* 
But  the  taking  and  certifying  the  acknowledgment  of  a  married 
woman  upon  a  separate  examination  is  a  judicial  act,  and  it  is 
held  that  an  officer  interested  in  the  deed  is  disqualified  from 
taking  and  certifying  such  acknowledgment.^^  The  rule  that  an 
officer  who  executes  an  instrument  has  no  authority  to  take  his 
own  acknowledgment  to  such  instrument  is  fully  supported  by 

V.  Ervin,  9  Iowa  87 ;  Talbott's  Devi-  1037 ;      Pennsylvania :      Withers      v. 

sees  V.  Hooser,  12  Bush   (Ky.)   408;  Baird,   7   Watts    (Pa.)    227,   32   Am. 

Gibbons  v.    Gentry,   20    Mo.   468.  Dec.     754;      Texas:      Rothschild     v. 

'"Talbott's  Devisees  v.   Hooser,   12  Dougher,  85  Tex.  332,  20  S.  W.  142, 

Bush    (Ky.)    408.  16  L.  R.  A.  719,  34  Am.  St.  811;  Vir- 

^McKenzie  v.  Jackson,  82  Ga.  80,  ginia:    Corey  v.    Moore,   86  Va.   721, 

8  S.  E.  71.  11  S.  E.  114;  West  Virginia:   Taven- 

'''Penn  v.   Garvin,  56  Ark.  511,  20  ner  v.  Barrett,  21  W.  Va.  656. 

S.   W.   410;   Webb  v.   Ritter,  60  W.  "^  Penn  v.  Garvin,  56  Ark.  511,  20 

Va.   193,  54  S.  E.  484.  S.  W.  410;   Dussaume  v.   Burnett,  5 

^Arkansas:  Green  v.  Abraham,  43  Iowa  95;  National  Bank  of  Fred- 
Ark.  420 ;  Colorado :  Brereton  v.  ericksburg  v.  Conway,  1  Hughes  (U. 
Bennett,   15   Colo.  254,  25   Pac.   310;  S.)   Z1 . 

Florida :    Hogans  v.  Carruth,  18.  Fla.  ^  Halso  v.  Seawright,  65  Ala.  431 ; 

587;     Illinois:  Darst  v.  Gale,  83  III.  People   v.    Bartels,    138    111.    322    27 

136 ;     Iowa :     Wilson    v.     Traer,     20  N.    E.     1091 ;    Doran    v.    Butler,    74 

Iowa  231;  Maine:  Beaman  v.  Whit-  Mich.  643,  42  N.  W.  273;  Truman  v. 

ney,  20  Maine  413 ;  Michigan :  Groes-  Lore's     Lessee,     14     Ohio     St      144. 

beck  V.   Seeley,    13   Mich.   329;   Mis-  Contra,  Wasson  v.  Connor,  54  Miss. 

sissippi:    Jones    v.    Porter,    59    Miss.  351. 

628;  Missouri:  Bennett  v.  Shipley,  82  ^Withers  v.  Baird,  7  Watts  (Pa.) 

Mo.  448;   North   Carolina:   Freeman  227,  32  Am.  Dec    754 
V.  Person,  106  N.  Car.  251,  10  S.  E. 
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the  few  authorities  upon  the  question.^"  However,  mere  relation- 
ship by  blood  or  marriage  of  the  officer  to  one  or  both  of  the 
parties,  is  held,  generally,  not  to  render  him  incompetent  to  act 
officially.-' 

§  3904.     Acknowledgment — ^Jurisdiction    of    officer. — The 

taking  of  an  acknowledgment  of  a  deed,  being  generally  a  min- 
isterial act,  may  be  done  by  a  justice  of  the  peace  or 
notary  public  in  case  his  jurisdiction  is  not  expressly  limited, 
within  the  limits  of  the  state  in  which  he  is  commissioned  to 
act,  though  not  within  his  county.^'  But  in  several  jurisdictions 
if  a  justice  of  the  peace  take  an  acknowledgment  to  a  deed  of 
lands  which  lie  in  his  state,  but  outside  his  county,  there  must  be 
added  to  his  certificate  of  acknowledgment  a  further  certificate 
by  the  clerk  of  his  county  that  he  was  at  the  time  of  taking  the 
acknowledgment  a  justice  of  the  peace  of  that  county.^"  How- 
ever, in  case  of  the  acknowledgment  and  separate  examination 
of  a  married  woman  taken  by  a  justice  of  the  peace,  being  in  the 
nature  of  a  judicial  act,  the  jurisdiction  of  such  ofificer  for  the 
purpose  is  confined  to  his  own  county.'"  In  some  states,  the  juris- 
diction of  justices  of  the  peace  is  confined  to  the  county  for  which 
they  were  appointed,  or  to  the  county  in  which  the  land  lies,  or 
in  which  the  grantor  resides ;  and  such  statutory  restrictions  must 
be  strictly  observed  by  them  in  taking  acknowledgments.'^ 

Where  an  acknowledgment  is  taken  in  a  state  other  than  a  state 
in  which  the  land  conveyed  is  situated,  it  must  be  taken  before 
some  officer  designated  by  the  statutes  of  the  state  where  the  land 
lies.  This  officer  is  usually  appointed  by  the  governor,  and  is  called 

"Watts  V.   Whetstone,   79  S.   Car.  Wilkinson's    Lessee,    37    Miss.    482; 

357,  60  S.  E.  703;  Simmons  v.  Hew-  Odiorne  v.  Mason,  9  N.  H.  24;  Pear- 

itt   (Tex.),  87  S.   W.   188;   Leftwich  son  v.  Howey,  11  N.  J.  L.  12;  Moore 

V  Richmond,   100  Va.   164,  40  S.  E.  v.  Moore,  3  Ohio  St.  154. 

651 ;  Webb  v.  Ritter,  60  W.  Va.  193,  ^  This  is  so  in   Colorado,   Illinois, 

54  S.   E.  484.  North  Carolina  and  Oklahoma. 

"Jones    V.    Porter,    59   Miss.    628;  =» Share  v.  Anderson,  7  Serg.  &  R. 

Remington  Paper  Co.  v.  O'Dougherty,  (Pa.)  43-,  10  Am.  Dec.  421;  Watson's 

81  N    Y    474;  McAllister  v.  Purcell,  Lessee  v.   Bailey,   1   Bin.    (Pa.)    470, 

124  N   Car.  262,  32  S.  E.  715 ;  Silcock  2  Am.  Dec.  462. 

V  Baker,  25  Tex.  Civ.  App.  508,  61  ^^Ferebee  v.  Hinton,  102  N.  Car. 
S   W  939.  99,  8  S.  E.  922;  Long  v.  Crews,  113 

'=»Biscoe  V.  Byrd,  15  Ark.  655 ;  Duly    N.  Car.  256,  18  S.  E.  499. 
V.  Brooks,  30  Mo.   515;   Hughes  v. 
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"commissioner  of  deeds."'^  The  official  act  of  this  officer,  under 
his  hand  and  seal,  is  generally  all  that  is  needed  for  the  au- 
thentication of  such  acts  in  the  state  from  which  he  derives  his 
appointment.  And  where  required,  he  must  affix  his  official  seal 
to  his  certificate  or  his  act  will  be  a  nullity.^'  Where  the  acknowl- 
edgment is  taken  in  a  foreign  state,  it  is  not  unusual  for  the  state 
where  the  land  is  situated  to  require  from  the  clerk  of  a  court 
of  record,  or  from  some  other  official  of  such  foreign  state,  a  duly 
authenticated  certificate  stating  that  the  acknowledging  officer  is 
the  officer  he  purports  to  be."*  The  certificate  must  show  the 
county  in  which  the  officer  taking  the  acknowledgment  acted,  in 
case  such  officer's  jurisdiction  is  limited  to  the  county  for  which 
he  received  his  appointment.^^  But  where  the  officer  has  author- 
ity to  take  acknowledgments  anywhere  in  the  state,  the  addition,  in 
the  venue  to  the  certificate,  of  a  wrong  county,  does  not  affect  its 
validity.""  The  acknowledgment  must  be  certified  in  writing  by 
a  competent,  authorized  officer ;  it  cannot  be  partly  in  writing  and 
partly  in  parol."'  The  certificate  may  appear  upon  any  part  of  the 
instrument,"*  in  the  body  of  the  deed,""  and,  unless  the  statute  re- 
quires it  to  be  upon  the  deed,  it  may  be  written  upon  a  separate 
paper  and  attached  to  the  deed.*"  The  officer  may  make  his  cer- 
tificate at  any  time  after  taking  the  acknowledgment  and  before 
his  commission  expires,  but  intervening  rights  of  third  persons 
are  not  affected.*^  And  he  may  make  corrections  after  its  execu- 
tion by  inserting  words  to  make  it  conform  to  the  facts  and  legal 

='Fisk  V.  Hopping,  169  111.  105,  48  v.  Hinton,  102  N.  Car.  99,  8  S.  E. 

N.   E.  323.  922. 

""Buell  V.  Irwin,  24  Mich.  145.     A  ""Roussain    v.    Norton,    53    Minn, 

further  certificate  from  the  secretary  560,  55  N.  W.  747;  Clague  v.  Wash- 

of    state   of    the    appointing   state   is  burn,  42  Minn.  371,  44  N.  W.  130. 

needed  in  New  York  and  Nebraska,  ^'Lindley  v.  Smith,  46  111.  523. 

before  the  commissioner's   certificate  °*  Thurman  v.   Cameron,  24  Wend, 

is  effective.     Omaha  Real  Estate  &c.  (N.  Y.)   87. 

Co.   V.   Kragscow,   47   Nebr.    592,   66  ""  Brownson    v.    Scanlan,    59    Tex. 

N.  W.  658;  Williamson  v.  Brannin?,  222. 

86  Hun  (N.  Y.)  203,  33  N.  Y.  S.  259.  "  Schramm  v.  Gentry,  63  Tex.  583. 

=*  Dohm  V.  Haskin,  88  Mich.  144,  50  Winkler  v.   Higgins,  9  Ohio   st.   599 

N.  W.  108;  Fleschner  v.  Sumpter,  12  (holding    an    acknowledgment   on   a 

Ore    161,  6  Pac.  506.  separate  strip  of  paper,  and  attached 

-  Dickerson's      Heirs     v.      Talbot,  to  the  deed  by  a  wafer,  is  not  good 

Exrs.,   14  B.   Mon    (Ky.)    60;   Johns  where  the  statute  provides  it  shall  be 

V.   Reardon,  3   Md.   Ch.  57;   Ferebee  upon  the  deed). 

"Harmon  v.  Magee,  57  Miss.  410. 
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requirements."  The  statutory  requirements  as  to  form  and  con- 
tents must  be  observed.*^  In  some  states,  the  statute  requires  the 
officer  to  take  the  acknowledgment  of  a  married  woman  privily 
and  apart  from  her  husband,"  and  he  is  required  to  explain  to  her 
the  contents  of  the  deed.*"  A  valid  acknowledgment  may  be 
taken  through  an  interpreter  under  oath  and  in  the  presence  of 
the  officer.^"  It  is  held  that  the  certificate  of  acknowledgment 
made  by  an  officer  upon  the  mere  assurance  of  another  that  the 
grantor  executed  the  deed  is  a  nullity.*'  An  acknowledgment  by 
use  of  a  telephone  certified  in  due  form  is  conclusive  of  the  mate- 
rial facts  therein  stated  in  the  absence  of  fraud,  accident  or  mis- 
take ;**  but  it  is  held  that  a  wife's  separate  acknowledgment  can- 
not be  taken  by  telephone  conversation.*®  Whether  an  acknowl- 
edgment taken  on  Sunday  is  valid  depends  upon  the  terms  and 
policy  of  the  Sunday  laws  of  the  state  in  which  it  is  taken.'*'' 
The  certificate  must  show  the  official  character  of  the  person 
taking  the  acknowledgment."^  His  official  seal,  however,  affixed 
to  his  certificate  is  evidence  of  his  official  character."^  And 
when  his  official  title  is  properly  recited  in  the  body  of  the  cer- 
tificate, it  need  not  appear  after  his  signature.'^  It  has  been 
held  essential  that  the  officer  subscribe  his  name  to  the 
certificate, "^  and  it  is  not  enough  that  his  name  appear  in 
the  body  of  the  certificate.""     Where  the  statute  requires  that  the 

"Hanson    v.    Cochran,    9    Houst.  R.  Co.,  52  Wis.  320,  9  N.  W.  17,  38 

(Del.)   184,  31  Atl.  880.  Am.  Rep.  HI. 

"Huse   V.   Ames,    104   Mo.   91,   IS  ''*  Johnson's    Lessee    v.    Haines,    2 

S    W.  965.     But  see  Hughes  v.  Mc-  Ohio  55,  15  Am.  Dec.  533;  Coffey  v. 

Divitt,  102  Mo.  77,  14  S.  W.  660,  15  Hendricks,  66  Tex.  676,  2  S.  W.  47. 

S   W    756  See  also,  Carlisle  v.  Carlisle,  78  Ala. 

"Russell  V.  Holman,  156  Ala.  432,  542;   Phillips  v.   People,  11   111.  App. 

47   So.  205;   Richardson  v.   Richard-  340. 

son    ISO  N.   Car.  549,  64  S.  E.  510,  "  Summer  v.  Mitchell,  29  Fla.  179, 

134 'Am.  St.  948.  10  So.  562,  14  L.  R.  A.  815,  30  Am. 

"Roney  v.  Moss,  76  Ala.  491.  St.  106. 

**    De  Arnaz  v.  Escandon,  59  Cal.  "^  Colby    v.     McOmber,     71     Iowa 

486-  Fisher  v.  Meister,  24  Mich.  447;  469,  32  N.  W.  459;  Brown  v.  Farran, 

Waitee  v.  Weaver,  57  Tex.  569.  3  Ohio  140. 

"Mays  V    Hedges    79  Ind.  288.  Carlisle  v.  Carlisle,  78  Ala.   542; 

« Banning  v.  Banning,  80  Cal.  271,  Clark  v.  Wilson,  127  111.  449,  19  N. 

22  Pac   210    13  Am.  St.  156.  E.    860;    Jefferson    County    Building 

"Wester  v.   Hurt,    123  Tenn.   508,  Assn.  v.  Heil,  81  Ky.  513,  5  Ky.  L. 

130  S    W   842  ^^^■ 

"Lucas  V.  Larkin,  8S  Tenn.  355,  3  "Carlisle  v.  Carlisle,  78  Ala.  542; 

S.  W.  647-  Deforth  v.  Wis.  &  Minn.  Bigelow  v.  Booth,  39  Mich.  622. 
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officer  taking  the  acknowledgment  shall  certify  his  act  under 
his  official  seal,  the  requirement  cannot  be  dispensed  with/" 

§  3905.  Acknowledgment — Manner  of  taking  and  certi- 
fying.— As  a  general  rule,  substantial  compliance  with  a  stat- 
utory form  of  acknowledgment  is  all  that  is  required.  Words  of 
equivalent  import  may  be  substituted  for  the  words  used  in  the 
statute  or  in  the  form.^^  Even  where  a  form  is  prescribed  by 
statute,  this  may  not  exclude  other  forms  previously  used  or  in 
customary  use,  provided  such  forms  contain  in  substance  the 
statements  required  to  make  a  good  acknowledgment."* 

§  3906.  Acknowledgment — Authentication  of  official  char- 
acter.— Unless  the  statute  of  the  state  where  the  land  is 
situated  requires  authentication  of  the  official  character  of  the 
officer  taking  the  acknowledgment  that  formality  may  be  dis- 
pensed with.""  But  a  statutory  requirement  of  authentication 
must  be  strictly  complied  with.""     Where  the  statute  does  not  pro- 


''°  Richards  v.  Randolph,  5  Mason 
(U.  S.)  115,  Fed.  Cas.  No.  11772. 
See  also,  Alabama :  Dunn  v.  Adams, 
1  Ala.  S27,  35  Am.  Dec.  42;  Arkan- 
sas :  Little  v.  Dodge,  32  Ark.  453 ; 
California:  Hastings  v.  Vaughn,  S 
Cal.  315 ;  Illinois :  Robinson  v.  Rob- 
inson, 116  111.  250,  5  N.  E.  118;  Kan- 
sas :  Meskimen  v.  Day,  35  Kans.  46, 
10  Pac.  14 ;  Kentucky :  Kemper  v. 
Hughes,  7  B.  Mon.  (Ky.)  255;  Michi- 
gan: Buell  V.  Irwin,  24  Mich.  145; 
Pennsylvania:  Barney  v.  Sutton,  2 
Watts  (Pa.)  31;  South  Carolina: 
McCreary  v.  McCreary,  9  Rich.  Eq. 
(S.  Car.)  34;  Texas:  Masterson  v. 
Todd,  6  Tex.  Civ.  App.  131,  24  S.  W. 
682. 

°'  Carpenter  v.  Dexter,  8  Wall.  (U. 
S.)  513,  9  L.  ed.  426;  Kelly  v.  Cal- 
houn, 95  U.  S.  710.  24  L.  ed.  544. 
Alabama :  Abney  v.  De  Loach,  84  Ala. 
393,  4  So.  757;  Arkansas:  Tubbs  v. 
Gatewood,  26  Ark.  128;  California: 
Henderson  v.  Grewell,  8  Cal.  581 ; 
Illinois :  Harvey  v.  Dunn,  89  111.  585 ; 
Iowa:  Todd  v.  Jones,  22  Iowa  146; 
Kansas :  Hunger  v.  Baldridge,  41 
Kans.  236,  21  Pac.  159,  13  Am.  St. 
273 ;  Maryland :  Warner  v.  Hardy's 
Lessee,  6  Md.  525;  Minnesota:  Bige- 


low  v.  Livingston,  28  Minn.  57,  9  N. 
W.  31;  Mississippi:  Caruthers  v.  Mc- 
Laran,  56  Miss.  371 ;  Missouri : 
Hughes  V.  Morris,  110  Mo.  306,  19 
S.  W.  481 ;  Nebraska :  Gregory  v. 
Kenyon,  34  Nebr.  640,  52  N.  W. 
685 ;  Nevada :  Johnson  v.  Badger, 
Mill  &  Mining  Co.,  13  Nev.  351 ;  New- 
Jersey:  Sharp  V.  Hamilton,  12  N.  J. 
L.  109;  New  York:  Thurman  v. 
Cameron,  24  Wend.  (N.  Y.)  87; 
Ohio:  Barton  v.  Morris,  15  Ohio  408; 
Pennsylvania :  Mclntire's  Lessee  v. 
Ward,  5  Bin.  (Pa.)  296,  6  Am.  Dec. 
417;  Texas:  Muller  v.  Boone,  63  Tex. 
91 ;  Virginia :  Hockman  v.  McClan- 
nahan,  87  Va.  33,  12  S.  E.  230;  West 
Virginia:  Bensimer  v.  Fell,  35  W. 
Va.  IS,  12  S.  E.  1078,  29  Am.  St. 
774. 

■^Huse  V.  Ames,  104  Mo.  91,  IS 
S.  W.  965. 

"Harding  v.  Curtis,  45  111.  252; 
Carpenter  v.  Dexter,  8  Wall.  (U.  S.) 
513,  19  L.  ed.  426;  Knight  v.  Leary, 
54  Wis.  459,  11  N.  W.  600. 

"Phillips  V.  People,  11  111.  App. 
340;  Knighton  v.  Smith,  1  Ore.  276; 
Morton  v.  Smith,  2  Dill.  (U.  S.)  316, 
Fed.  Cas.  No.  9867. 
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vide  otherwise,  the  proper  person  to  make  the  certificate  of 
authentication  is  the  clerk  of  the  court  in  whose  office  the  evidence 
of  the  official  character  of  the  officer  taking  the  acknowledgment 
is  kept  by  law,  and  he  need  not  certify  that  he  is  a  clerk  of  a  court 
of  record.''^  But  in  case  the  statute  requires  the  certificate  of 
authentication  to  be  made  by  the  clerk  of  a  court  of  record,  his 
certificate  must  show  that  he  is  a  clerk  of  such  a  court,"^  and  must 
bear  the  seal  of  the  court.°^  The  certificate  of  authentication  is 
not  an  essential  part  of  a  deed,  but  only  part  of  the  evidence  of  the 
due  acknowledgment  thereof,  and  like  other  evidence,  it  should 
be  construed  in  a  reasonable  manner  rather  than  with  technical 
nicety."*  The  seal  of  a  notary  public  is  sometimes  held  sufficient 
to  entitle  a  deed  to  record  without  a  certificate  of  authentication."* 
In  such  cases,  the  better  practice  is  to  use  the  form  of  certificate 
of  acknowledgment  used  in  the  state  where  the  land  lies."" 
Where  the  acknowledgment  is  taken  in  a  state  other  than  that  in 
which  the  land  is  situated,  it  is  permissible  by  some  statutes  to 
take  it  in  accordance  with  the  law  of  the  place  where  taken. 
The  same  principles  apply  to  acknowledgments  taken  in  foreign 
countries  as  to  those  taken  in  other  states  of  this  country.  The 
officer  must  be  one  authorized  by  the  statute  of  the  state  where 
the  land  lies  to  take  the  acknowledgment  in  the  foreign  country."^ 

§  3907.  Acknowledgment — Errors  and  omissions  in  cer- 
tificates.— A  certificate  which  does  not  substantially  com- 
ply with  the  statutory  form  is  insufficient."^  It  is  a  fatal  defect 
to  omit  from  the  certificate  the  fact  of  acknowledgment."®     This 

"■  Grand    Tower    Mining,    Mfg.    &  states.    Lake  v.  Earnest,  S3  Tex.  Civ. 

Transp.   Co.  v.   Gill,   111   111.   541.  App.  SSS,  116  S.  W.  865. 

"'  McKenzie  v.  Jackson,  82  Ga.  80,  "  Goree  v.  Wadsworth,  90  Ala.  416, 

8    S.    E.   77;   Grand   Tower   Mining,  8  So.   712;   Glos  v.   Gerrity,   190  111. 

Mfg.  &  Transp.   Co.  v.  Gill,   111   111.  545,  60  N.  E.  833. 

541 ;  Fogg  V.  Holcomb,  64  Iowa  621,  "  McMinn    v.    O'Connor,    27    Cal. 

21  N.  W.  Ill;  Fisher  v.  Vaughn,  75  238;   De  Segond's  Lessee  v.   Culver, 

Wis.  609,  44  N.  W.  831.  10  Ohio  188;  Sartor  v.  Bolinger,  59 

''Fisher  v.  Vaughn,  75  Wis.  609,  44  Tex.  411. 

N.  W.  831.  "East  Tennessee,  V.  &  G.  R.  Co. 

"Harrington  v.  Fish,  10  Mich.  415.  v.  Davis,  91  Ala.  615,  8  So.  349;  Mon- 

"This  is  so  now  in  Alabama,  Colo-  tag   v.    Linn,    19   111.    399;    Fryer   v. 

rado,   Iowa,  Illinois,   Indiana,   Michi-  Rockefeller,  4  Hun  (N.  Y.)  800,  affd. 

gan,   Ohio,   Pennsylvania,   Tennessee,  63  N.  Y.  268. 

West    Virginia    and    probably    other  "Bryan  v.  Ramirez,  8  Cal.  461,  68 

Am.  Dec.  340. 
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fact  is  commonly  shown  by  the  use  of  the  word  "acknowledge"; 
however,  this  term  is  not  wholly  indispensable,  as  any  word  or 
words  which  fairly  import  that  the  grantor  acknowledged  the 
deed  may  be  used."  Where  the  certificate  sets  forth  substan- 
tially all  the  facts  required  by  law,  it  is  not  vitiated  by  reason 
that  it  sets  forth  other  facts  not  required  by  law.''^  Reference 
may  be  had  to  the  deed- or  any  part  of  it  in  aid  of  the  certificate  of 
acknowledgment.'^  Also,  such  reference  may  be  had  to  deter- 
mine the  capacity  in  which  the  grantor  acknowledged  the  deed.'' 
Likewise,  an  omission  in  the  date  of  the  acknowledgment  may  be 
supplied  by  inference  from  the  date  of  the  deed  or  from  the  time 
of  recording  it;'*and  an  error  in  the  date  may  be  corrected  in 
this  manner.'^  The  word  "voluntary"  or  its  equivalent,  in  a  cer- 
tificate, is  essential  when  it  is  prescribed  by  statute.'* 

§  3908.  Acknowledgment — Identity  of  party. — The  iden- 
tity of  the  party  making  the  acknowledgment  must  be  shown  with 
the  party  executing  the  instrument  by  naming  the  party  in  the 
certificate."  But  the  omission  of  the  name  of  the  grantor  is  not 
material  when  the  certificate  shows  that  the  person  who  appeared 
and  made  the  acknowledgment  was  the  grantor."  Nor  does  the 
omission  of  the  surname  vitiate  a  certificate  which  recites  the 

'"Newman  v.  Samuels,  17  Iowa  528;  13  Sm.  &  M.  (Miss.)  373;  Missouri: 

Harrington    Y.    Fish,    10    Mich.    415;  Hughes  v.    Morris,   110   Mo.   306,    19 

Cabell  V.   Grubbs,   48   Mo.   353;    Mc-  S.    W.    481;    New    York:    Claffin    v. 

Daniel  v.  Needham,  61  Tex.  269.   See,  Smith,  35  Hun   (N.  Y.)  372,  15  Abb. 

however,  Basshor  v.  Stewart,  54  Md.  N.  Cas.   (N.   Y.)   241;   Ohio:  Barton 

376.  V.    Morris,    15    Ohio    408;    Pennsyl- 

^  Whitney  v.  Arnold.   10  Cal.   531 ;  vania :    Luffborough    v.    Parker,    12 

Stuart  V.  Button,  39  III.  91;   Nelson  Serg.     &    R.     (Pa.)     48-     Vermont- 

V.  Graff,  44  Mich.  433,  6  N.  W.  872;  Chandler  v.  Spear,  22  Vt.  388;  Wis- 

Owen  V.   Baker,   101   Mo.  407,   14   S.  consin ;   Hiles  v.  La  Flesch    59  Wis. 

W.  175,  20  Am.  St.  618.  465,  18  N.  W.  435. 

"Carpenter  v.  Dexter,  8  Wall.  (U.  "Bauer   v.    Schmelcher,   25    N    Y 

S.)  513,  19  L.  ed.  426;  Kelly  v,  Cal-  St.  944,  S  N.  Y.  S.  423 

houn,  95   U.    S.   710,   24  L.   ed.   544.  "Irving  v.    Brownell.    11    III    402; 

Alabama:    Sharp    v.    Orme,   61    Ala.  Rackleff   v.    Norton,    19   Maine   274; 

263;   California:   Middleton  v.   Find-  Kellv  v.  Rosenstock.  45  Md.   389. 

la,   25    Cal.   76;    Florida:    Cleland   v.  "Webb  v.  Huff    61  Tex    677 

Long,  34  Fla.  353.   16   So.  272;   Tlli-  "Kreuger  v.  Walker,  80' Iowa  733. 

nois :  Logan  v.  Williams,  76  111.  175 ;  45  N.  W.  871 ;   Keeling  v.   Hoyt    31 

Maryland :    Basshor    v.    Stewart,    54  Nebr.    453.   48   N.   W.    66.     But  '  see 

Md.  376;  Michigan:  Nelson  v.  Graff,  Henderson  v.   Grewell    8  Cal    581 

44  Mich.  433,  6  N.  W.  872;  Minne-  "Boothroyd  v.  Engles,  23  Mich    19 

sota:    Brunswick-Balke-Collender  Co.  "Magness  v.  Arnold    31  Ark    103- 

V.   Brackett.  37  Minn.  58,  33  N.  W.  Wilcoxon    v.    Osborn,  '77    Mo  '  621  • 

214 ;   Mississippi :   Morse  v.   Clayton,  Wise  v.  Postlewait,  3  W.  Va   452    ' 
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given  name  of  the  grantor."'  Statutes  very  generally  require  that 
the  officer  taking  the  acknowledgment  shall  personally  know  the 
identity  of  the  party  acknowledging  with  the  party  executing  the 
instrument.*"  However,  the  officer  is  not  expected  to  know  that 
the  person  acknowledging  is  the  owner  of  the  land  described  in 
the  deed,  and  is  not  obliged  to  certify  to  this  fact."  The  intro- 
duction to  a  notary  of  one  stranger  by  another  is  not  enough  to 
warrant  the  notary  to  affix  his  official  certificate  to  an  instrument 
in  which  he  certifies  that  he  knows  the  person  introduced  to  him.** 
Where  the  statute  provides  that  the  person  making  the  acknowl- 
edgment must  be  "personally  known"  to  the  officer  taking  it,  the 
certificate  must  show  his  knowledge  to  entitle  the  deed  to  be  re- 
corded,*' or  to  impart  notice  to  subsequent  purchasers,**  though 
it  is  not  necessary  that  the  officer's  certificate  should  use  the  exact 
words  of  the  statute  or  of  the  prescribed  form  of  acknowledg- 
ment.*" In  case  the  officer  was  himself  an  attesting  witness, 
his  omission  to  state  in  his  certificate  that  the  person  acknowl- 
edging was  personally  known  to  him  is  supplied  by  reference  to 
the  attestation  clause,  which  declares  that  the  instrument  was 
"signed,  sealed  and  delivered"  in  the  presence  of  the  subscribing 
witnesses,  of  whom  the  officer  was  one.*' 

§  3909.  Acknowledgment — By  married  woman. — By  stat- 
ute in  many  states  the  acknowledgment  of  a  married  woman 
is  required  to  be  taken  separate  and  apart  from  her  husband  and 

"Chandler  v.  Spear,  22  Vt.  388.  306,   19  S.  W.  481;   Irving  v.  Camp- 

"Hatton  V.  Holmes,  97  Cal.  208,  31  bell,  121  N.  Y.  353,  24  N.  E.  821,  8 

Pac.  1131;  Bartels  v.  People,  152  111.  L.   R.   A.   620;    Salmon   v.    Huff,   80 

557,  38  N.  E.  898;  Doran  v.  Butler,  Tex.  133,  15  S.  W.  257,  1047;  Hiles 

74  Mich.  643,  42  N.  W.  273;   State  v.  La  Flesch,  59  Wis.  465,  18  N.  W. 

V.    Ryland,    163   Mo.   280,   63   S.   W.  435. 

819.  "  Fogarty  v.  Finlay,  10  Cal.  239,  10 

"^  Overacre  v.  Blake,  82  Cal.  11,  22  Am.  Dec.   714 ; ;   Brinton  v.   Seevers, 

Pac.  979;  Browne  v.  Dolan,  68  Iowa  12  Iowa  389;  Canon  v.  Deming,  3  S. 

645,  27  N.  W.  795 ;  State  v.  Thomp-  Dak.  421,  S3  N.  W.  863. 

son,  81  Mo.  App.  549.  "^  Bell  v.  Evans,  10  Iowa  353 ;  War- 

""Wood  V.  Bach,  54  Barb.  (N.  Y.)  ner  v.   Hardy's   Lessee,   6   Md.   525; 

134;    Bidwell    v.    Sullivan,    17    App.  Hunt  v.  Johnson,  19  N.  Y.  279. 

Div.   (N.   Y.)   629,  26  Civ.   Proc.   R.  "  Einstein's  Sons  v.  Shouse,  24  Fla. 

(N.  Y.)  392,  4  N.  Y.  Ann.  Cas.  161,  490,  5   So.  380;  Owen  v.  Baker,  101 

45  N.  Y,  S.  530;  Lindley  v.  Lindley,  Mo.  407,   14  S.  W.   175,  20  Am.   St. 

92  Tex.  446,  49  S.  W.  593.  618;  Samuels  v.  Shelton,  48  Mo.  444; 

''Rogers  v.   Adams,  66  Ala.  600;  Hiles  v.  La  Flesch,  59  Wis.  465,  18 

Hart  v.  Randolph,  142  111.  521,  32  N.  N.  W.  435. 
E.  517;  Hughes  v.  Morris,  110  Mo. 


§    3909  DEEDS    AND    CONVEYANCING.  II33 

upon  a  separate  examination  and  explanation  of  the  deed."  It 
is  not  essential,  however,  that  the  particular  words  of  these  stat- 
utes or  of  the  statutory  form  be  used,  but  their  substance  is  all 
that  is  required.^^  These  statutes  apply  to  mortgages  as  well  as 
to  deeds  f^  but  it  has  been  held  that  they  do  not  apply  to  a  convey- 
ance, by  husband  and  wife,  of  land  to  which  the  wife  has  no  sep- 
arate title. °°  But  the  deed  of  a  married  woman  living  with  her 
husband,  conveying  her  separate  estate,  is  void  without  her  sepa- 
rate acknowledgment  and  examination  under  such  statutes,  and  it 
is  necessary  that  every  material  part  of  the  statutory  form  of  ex- 
amination be  observed."  The  act  of  taking  and  certifying  the 
acknowledgment  of  a  married  woman  under  these  statutes  is  in 
the  nature  of  a  judicial  act.°^  Her  examination  must  be  personal, 
and  not  through  another,"^  but  when  necessary  it  may  be  through 
an  interpreter.''*  Where  the  deed  is  required  to  be  acknowledged 
by  both  husband  and  wife,  they  need  not  both  acknowledge  at  the 
same  time  and  place  or  before  the  same  officer,  nor  is  it  neces- 
sary that  their  acknowledgment  should  be  certified  by  a  single 
certificate.'^  But  it  must  clearly  appear  from  the  certificate  that 
the  wife  was  examined  separate  and  apart  from  her  husband.^" 
Where  the  statute  requires  the  examination  of  the  wife  to  be 
"separate  and  apart"  from  her  husband,  this  means  out  of  his 
presence  and  hearing,  so  that  he  cannot  communicate  with  her 
by  word  or  look  or  motion."'  It  is  absolutely  essential  that  the 
certificate  of  separate  examination  show  that  the  deed  was  "fully 

"  There  are  such   statutes  in  Ala-  "  Henderson  v.   Smith,  26  W.  Va. 

bama,   Arizona,   Arkansas,   Delaware,  829,    S3    Am.    Rep..    139;    Pickens   v. 

District    of    Columbia,    Idaho,    Ken-  Knisely,  29  W.  Va.   1,  11   S.  E.  932, 

tucky,    Nevada,    New    Jersey,    North  6  Am.  St.  622. 

Carolina,        Pennsylvania,        Rhode  ""  Wambole   v.    Foot,   2   Dak.    1,   2 

Island,    South    Carolina,    Tennessee,  N.    W.    239;    Dawson   v.    Shirley,   6 

Texas,  West  Virginia.  Blackf.   (Ind.)   531. 

''Mullins  V.  Weaver,  57  Tex.  5.  "De   Arnaz   v.    Escandon,   59   Gal. 

^  Tolman  v.  Smith,  74  Cal.  345,  16  486 ;  Waltee  v.  Weaver,  57  Tex.  569. 

Pac.  189.  "'Lineberger    v.    Tidwell,    104    N. 

•°  Jacks  V.  Dillon,  6  Tex.  Civ.  App.  Car.  506,  10  S.  E.  758. 

192,25  S.  W.  645.  ""Muir   v.   Galloway,   61    Cal.   498; 

"  Coleman  v.   Billings,  89  111.   183 ;  Wambole  v.  Foot,  2  Dak.  1,  2  N.  W. 

Grove  v.  Todd,  41  JNTd.  633,  20  Am.  239 ;  Kenneday  v.  Price,  57  Miss.  771 ; 

Rep.   76;    Allen   v.   Lenoir,   53   Miss.  Graham  v.  Long,  65  Pa.  St.  383;  Rice 

321 ;    Spencer   v.   Reese,    165   Pa.   St.  v.  Peacock,  37  Tex.  392. 

158,  30  Atl.  722;  Wester  v.  Hurt,  123  "Belo  v.   Mayes,  79  Mo.  67;   Mc- 

Tenn.   508.   130  S,  W.   842;   Johnson  Candless  v.  Engle,  51   Pa.   St.  309. 
v.  Taylor,  60  Tex.  360. 
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explained"  or  the  "contents  made  known"  to  the  person  exam- 
ined.'* And  a  statement  that  the  deed  was  read  to  the  married 
woman  is  not  in  substance  the  same  as  the  statement  that  it  was 
fully  explained  to  her.°° 

§  3910.  Delivery — A  matter  of  intention. — Modern  deliv- 
ery of  deeds  takes  the  place  of  livery  of  seizin,  under  the  old  law.^ 
The  execution  of  a  conveyance  is  not  complete  and  no  title  passes 
by  the  deed  until  there  is  a  delivery  of  the  same  to  the  grantee, 
either  actual  or  constructive.^  The  customary  mode  of  delivery 
is  the  actual  handing  over  of  the  deed  by  the  grantor  to  the 
grantee  with  the  expressed  intention  of  passing  the  title,  but  this 
method  is  not  absolutely  essential.  The  controlling  question  of 
delivery  in  all  cases  is  one  of  intention,  and  the  delivery  is  com- 
plete when  there  is  an  intention  manifested  on  the  part  of  the 
grantor  to  make  the  instrument  his  deed,  and  he  does  some  act 
putting  it  beyond  his  power  to  revoke.^  No  particular  form  or 
ceremony  is  necessary  in  making  the  delivery.*     The  act  of  deliv- 


"Roney    v.     Moss,    76    Ala.    491 
Hutchinson  v.  Ainsworth,  63  Cal.  286 
Burnett    v.    McCluey,    78    Mo.    676 
Spencer  v.  Reese,  165  Pa.  St.  1S8,  30 
Atl.   722;    Norton   v.   Davis,  83   Tex. 
32,  18  S.  W.  430;  Boiling  v.  Teel,  76 
Va.  487. 

"'Runge  V.  Sabin  (Tex.),  30  S.  W. 
568;  Watson  v.  Michael,  21  W.  Va. 
568. 

^  Harrington  v.  Gage,  6  Vt.  532. 

''Alabama:  Bernheim  v.  Horton, 
103  Ala.  380,  IS  So.  822;  Arkansas: 
Miller  v.  Physick,  24  Ark.  244 ;  Cali- 
fornia: Bank  of  Healdsburg  v.  Bail- 
hace,  65  Cal.  327,  4  Pac.  106;  Colo- 
rado :  Rittmaster  v.  Brisbane,  19  Colo. 
371 ;  35  Pac.  736 ;  Connecticut :  Jones 
V.Jones,  6  Conn.  Ill,  16  Am.  Dec.  35; 
Georgia:  Black  v.  Thornton,  31  Ga. 
641;  Illinois:  Price  v.  Hudson,  125 
111.  284,  17  N.  E.  817;  Riegel  v.  Rie- 
gel,  243  111.  626,  90  N.  E.  1108;  Indi- 
ana: Colee  V.  Colee,  122  Ind.  109, 
23  N.  E.  687,  17  Am.  St.  345 ;  Pethel 
V.  Pethel,  45  Ind.  App.  664,  90  N.  E. 
102;  Kentucky:  Atkins  v.  Globe 
Bank  &  Trust  Co.  (Ky.),  124  S.  W. 
879;  Maine:  Foster  v.  Perkins,  42 
Maine  168;  Massachusetts:  Maynard 
v.  Maynard,  10  Mass.  456,  6  Am.  Dec. 


146;  Michigan:  Ritter  v.  Ritter,  42 
Mich.  108,  3  N.  W.  284 ;  Mississippi : 
Armstrong  v.  Stovall,  26  Miss.  275; 
Missouri :  Allen  v,  De  Groodt,  105 
Mo.  442,  16  S.  W.  494,  1049;  Cham- 
bers V.  Chambers,  227  Mo.  262,  127 
S.  W.  86;  New  Hampshire:  Cook  v. 
Brown,  34  N.  H.  460;  New  Jersey: 
Cannon  v.  Cannon,  26  N.  J.  Eq.  316; 
New  York:  Cussack  v.  Tweedy,  126 
N.  Y.  81,  26  N.  E.  1033 ;  Ohio :  Ham- 
mell  V.  Hammell,  19  Ohio  17;  Ore- 
gon: Fain  v.  Smith,  14  Ore.  82,  12 
Pac.  365,  58  Am.  Rep.  281;  Tennes- 
see: Davis  v.  Cross,  14  Lea  (Tenn.) 
637,  52  Am.  Rep.  177;  Texas:  Mc- 
Laughlin V.  McManigle,  63  Tex.  553 ; 
Younge  v.  Guilbeau,  3  Wall.  (U.  S.) 
636,  18  L.  ed.  262;  Vermont:  Dwin- 
ell  V.  Bliss,  58  Vt.  353,  5  Atl,  317; 
Virginia:  Harman  v.  Oberdorfer,  33 
Gratt.  (Va.)  497;  West  Virginia: 
Lang  v.  Smith,  37  W.  Va.  725,  17  S. 
E.  213. 

'"Black  V.  Sharkey,  104  Cal.  279,  37 
Pac.  939;  Weber  v.  Christen,  121  111. 
91,  11  N.  E.  893,  2  Am.  St.  68;  Burk- 
holder  v.  Casad,  47  Ind.  418. 

*Melvin  v.  Melvin,  8  Cal,  App.  684, 
79  Pac.  696;  Shute  v,  Shute,  82  S, 
Car.  264,  64  S.  E.  145;  Glade  Coal 
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e.  y  must  be  accompanied  by  an  intent  that  the  deed  shall  become 
operative  as  such/  and  it  must  be  delivered  in  such  manner  as  to 
terminate  the  control  of  the  grantor  over  the  instrument." 
Whether  there  has  been  a  delivery  is  a  question  of  fact  rather 
tWan  of  law,  depending  upon  the  intent  of  the  grantor  to  vest  an 
t-state  in  the  grantee.'  The  intent  of  the  grantor  is  of  such  impor- 
tance that  a  transfer  of  the  deed  from  his  possession  to  that  of  the 
grantee  without  the  grantor's  consent  renders  the  deed  of  no  more 
effect  than  if  it  were  a  forgery.^  In  fact  the  intent  is  held  to  be  the 
controlling  element  in  the  delivery."  Leaving  a  deed,  otherwise 
complete,  lying  on  the  table  without  a  delivery  to  any  person,  and 
in  the  absence  of  the  grantee,  is  not  sufficient  evidence  of  intent  to 
deliver.^"  Even  the  actual  or  physical  passing  over  of  the  deed 
from  the  grantor  to  the  grantee  may  not  complete  the  delivery 
in  case  the  parties  both  agreed  that  the  deed  should  not  become 
operative  until  the  happening  of  some  future  event, ^^  or  the  ful- 
filment of  a  condition  or  provision,  such  as  the  approval  of  the 
deed  by  a  co-partner  or  other  person  having  an  interest. ^^ 

§3911.    Delivery — Gives   immediate   effect   to    a   deed. — 

The  chief  distinction  between  a  deed  and  a  will  lies  in  the  time 
when  the  instruments  take  effect.  A  deed  must  become  operative 
upon  its  execution,  or  not  at  all;  but  a  will  is  quite  the  reverse. 
It  can  only  operate  after  death. ^^     So  an  instrument  which  was 

:\Iin.  Co.  V.  Harris,  65  W.  Va.  152,  63  Stokes  v.  Anderson,  118  Ind.  533,  21 

S.  E.  873.  N.  E.  331,  4  L.  R.  A.  313;  Parrott  v. 

"  In  Klabunde  v.   Casper,  139  Wis.  Avery,  159  Mass.  594,  35  N.  E.  94,  22 

491,  121  N.  W.  137,  it  was  held  that  L.    R.   A.    152;    Chick   v.    Sisson,   95 

delivery   to   a   third   person   with   in-  Mich.  412,  54  N.  W.  895. 

structions  to   deliver  to   the   grantee  *  Fitzgerald    v.    Goff,    99    Ind.    28 ; 

on  the  grantor's  death  is  a  valid  de-  Felix   v.   Patrick,   145   U.    S.   317,   36 

livery  where   the   grantor's   intention  L.  ed.  719,  12  Sup.  Ct.  862. 

was  to  pass  title  presently.  '  Leavitt  v.  Leavitt,   179  111.  87,  53 

=  Hearn  v.  Purnell,  110  Md.  458,  72  N.  E.  551. 
Atl.    906;    Gavlord    v.    Gaylord,    150  "Terhune   v.   Oldis,   44   N.    J.    Eq. 
N.  Car.  222,  63  S.  E.  1028;  Smith  v.  146,   14  Atl.  638;  Flannigan  v.  Gog- 
Moore,  149  N.  Car.  185,  62  S.  E.  892.  gins,  71  Wis.  28,  36  N.  W.  846. 
For  cases  holding  there  was  no   de-  "  Fraser  v.  Davie,  11   S.  Car.  56. 
livery,  see  Merck  v.  Merck  (S.  Car.),  "Lee  y.  Richmond,  90  Iowa  695,  57 
65  S.   E.  347;   McGuire  v.   Clark,  85  N.  W    613. 
Nebr.  102,  122  N.  W.  675.  "  Habergham  v.  Vincent,  2  Ves.  Jr. 

'Kenney  v.  Parks,  137  Cal.  527,  70  204;  Wellborn  v.  Weaver,  17  Ga.  267, 

Pac.  556;   Hollenbeck  v.   Hollenbeck,  63  Am.  Dec.  235;  Cline  v.  Jones,  111 

185  111.  101,  57  N.  E.  36;   McDonald  III,    563;    Spencer    v.    Robbins,    106 

V.  Minnick,  147  III.  651,  35  N.  E.  367;  Ind.    580,   5   N.    E.   726;    Hinson   v. 
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manifestly  intended  to  convey  a  title  or  beneficial  interest  to  the 
grantee,  and  to  take  effect  in  the  grantor's  lifetime,  must  be  re- 
garded as  a  deed  if  there  has  been  a  delivery."  But  if  it  is  the 
obvious  purpose  that  the  instrument  should  take  effect  after  the 
death  of  the  person  making  it,  it  is  a  will."  If  there  is  a 
conveyance  of  a  present  interest  the  instrument  is  irrevocable, 
and  operates  as  a  deed  of  conveyance,  although  the  grantor 
retains  a  life  interest  and  the  possession  of  the  land.^"  But 
a  written  instrument,  in  form  a  deed,  which  discloses  the  in- 
tention of  the  maker  respecting  the  posthumous  disposition  of 
his  property,  which  is  not  to  operate  until  after  his  death,  and 
which  is  not  executed  as  provided  in  the  statute  relating  to  wills, 
is  inoperative  either  as  a  deed  or  a  will."  However,  if  a  grantor 
delivers  a  deed  to  a  third  person  absolutely  as  his  deed,  without 
reservation  and  without  intending  to  reserve  any  control  over  the 
instrument,  though  it  is  not  to  be  delivered  to  the  grantee  until  the 
death  of  the  grantor,  the  deed  when  delivered  upon  the  grantor's 
death  is  valid,  and  takes  effect  from  the  first  delivery."    In  such 

Bailey,  73  Iowa  544,  35  N.  W.  626,  S        "California:     Bury   v.    Young,   98 

■  Am.    St.    700 ;    Hale    v.    Joslin,    134  Cal.  446,  33  Pac.  338,  35  Am.  St.  186 ; 

Mass.  310 ;  Cook  v.  Brown,  34  N.  H.  Connecticut :    Merrills    v.    Swift,     18 

460;  Faulk  v.  Faulk,  23  Tex.  653.  Conn.  257,  46  Am.  Dec.  315;  McCalla 

"Gregory  v.  Walker,  38  Ala.  26;  v.  Bane,  45  Fed.  828;  Illinois:  Love- 
Daniel  V.  Veal,  32  Ga.  589 ;  Blackman  land  v.  Loveland,  136  111.  75,  26  N.  E. 
V.  Preston,  123  111.  381,  15  N.  E.  42;  381;  Indiana:  Owen  v.  Williams,  114 
Exum  V.  Canty,  34  Miss.  533;  Allen  Ind.  179,  15  N.  E.  678;  Iowa:  Hin- 
V.  De  Groodt,  105  Mo.  442,  16  S.  W.  son  v.  Bailey,  73  Iowa  544,  35  N.  W. 
494-  Diefendorf  v.  Diefendorf,  56  626,  5  Am.  St.  700;  Massachusetts: 
Hun  (N.  Y.)  639,  29  N.  Y.  St.  122,  Mather  v.  Corliss,  103  Mass.  568; 
8  X.  Y.  S.  617,  affd.  132  N.  Y.  100,  30  Michigan :  Taft  v.  Taft,  59  Mich. 
N.  E.  375.  185,  26  N.  W.  426,  60  Am.  Rep.  291 ; 

"'Bright    V.'  Adams,    51    Ga.    239;  Missouri:    Williams   v.   Latham,    113 

Jones  V.  Loveless,  99  Ind.  317 ;  Leaver  Mo.   165,  20   S.  W.  99;   New  York: 

V.  Gauss,  62  Iowa  314,  17  N.' W.  522;  Rousseau  v.  Blean,  60  Hun   (N.  Y.) 

Wall  V.  Wall,  30   Miss.  91,   64  Am.  259,  38  N.   Y.   St.  221,   14  N.   Y.   S. 

Dec.  147;  Cook  v.  Brown,  34  N.  H.  712,  131  N,  Y.   177,  30  N.  E.  52,  27 

460  Am.  St.  578;  North  Carolina:  Eger- 

"Kyle  V.  Perdue,  87  Ala.  423,  6  So.  ton  v.   Carr,  94  N.  Car.  648;   Ohio: 

296;  Kaufman  v.  Ehrlich,  94  Ga.  159,  Williams  v.   Schatz,  42  Ohio  St.  47; 

21  S.  E.  377;  Spencer  v.  Robbins,  106  Pennsylvania:   Stephens  v.   Reinhart, 

Ind.    580,    5    N.    E.    726;    Decker   v.  72    Pa.    St.    434;    Vermont:    Orr    v. 

Decker,  93  Iowa  204,  61  N.  W.  921;  Clark,  62  Vt.  136,  19  Atl.  929;  Wis- 

Rawlings  v.  McRoberts,  95  Ky.  346,  consin :  Albright  v.  Albright,  70  Wis. 

15  Ky.  L.  771,  25  S.  W.  601.  528.  36  N.  W.  254.     See  also,  Gris- 

"West  V.  Wright,  115  Ga.  277,  41  wold  v.  Griswold  (Ala.),  42  So.  554; 

S    E.  602;   Lancaster  v.  Blaney,  149  Rowley  v.  Boyer,  75  N.  J.  Eq.  80,  7 

111.  202   29  N.  E.  870;  Cross  v,  Ben-  Atl.   398;   Wells  v.   Wells,    132   Wis. 

son,  68  Kans.  495,  75   Pac.  558,  64  73,  111  N.  W.  1111 ;  Kiltoe  v.  Willey, 

L  R.  A.  560.  121  Wis.  548,  99  N.  W.  337. 
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cases  generally  the  deed  is  regarded  as  delivered  as  .of  the  time 
when  the  grantor  surrenders  control  of  it  to  the  depositary.^' 
But  if  the  grantor  reserves  control  of  the  instrument,  and  it  is 
subject  during  his  life  to  revocation,  no  present  estate  passes  to 
the  grantee,  and  the  deed  is  invalid  for  want  of  delivery.^"  If 
the  grantor  complete  his  deed  with  the  exception  of  delivery,  and 
seal  it  up  in  an  envelope  addressed  to  the  grantee,  enclosing  also 
directions  for  recording  of  the  deed  by  the  grantee  on  opening 
the  envelope,  but  retains  possession  of  the  envelope  until  his 
death,  this  does  not  constitute  a  delivery  of  the  deed.^^ 


§  3912.  Delivery — To  whom  it  may  be  made. — Delivery 
may  be  made  to  the  grantee  or  to  some  person  for  him,  with 
unconditional  directions  to  deliver  to  the  grantee. ^^  The  act  of 
delivery  must  be  accompanied  by  an  intent  that  the  deed  shall 
become  operative  as  such,  as  mere  transfer  of  possession  where 
there  is  no  such  intent  is  not  sufficient.'^  Delivery  may  also  be 
made  to  the  grantee's  agent  for  the  grantee's  use,  provided 
the    grantee    afterward    assents    to    the    deed    or    receives  it.^* 


"Ruiz  V.  Dow,  113  Cal.  490,  45 
Pac.  867 ;  Stout  v.  Rayl,  146  Ind.  379, 
45  N.  E.  515;  Dettmer  v.  Behrens, 
106  Iowa  585,  76  N.  W.  853,  68  Am. 
St.  326;  Meech  v.  Wilder,  130  Mich. 
29,  89  N.  W.  556. 

=*Benneson  v.  Aiken,  102  111.  284, 
40  Am.  Rep.  592;  Jones  v.  Loveless, 

99  Ind.  317;  Otto  v.  Doty,  61  Iowa 
23,  15  N.  W.  378;  Shurtleff  v.  Fran- 
cis, 118  Mass.  154;  Miller  v.  Lullman, 
81  Mo.  311;  McLaughlin  v.  McMan- 
igle,  63  Tex.  553.  See  also,  Renehan 
V.  McAvoy,  116  Md.  356,  81  Atl.  586, 
38  L.  R.  A.  (N.  S.)  941,  and  note. 

=^Hawes  v.  Hawes,  177  III.  409.  53 
N.  E.  78 ;  Parrott  v.  Avery,  159  Mass. 
594,  35  N.  E.  94,  22  L.  R.  A.  152; 
Taft  V.  Taft,  59  Mich.  185,  26  N.  W. 
426,  60  Am.  Rep.  291. 

==  Crozer  v.  White,  9  Cal.  App.  612, 

100  Pac.  130;  Rowley  v.  Bowyer,  75 
N.  J.  Eq.  80,  71  Atl.  398;  Bates  v. 
Winters,  138  Wis.  67Z,  120  N.  W. 
498.  See  also,  Re  Crocker,  148  Iowa 
104,  126  N.  W.  962;  notes  in  54  L.  R. 
A.  865  and  9  L.  R.  A.  (N.  S.)  224. 

^Melvin  v.  Melvin,  8  Cal.  App. 
684,  97  Pac.  696.    Delivery  to  a  third 


person  with  instructions  to  deliver  to 
the  grantee  on  the  grantor's  death  is 
held  to  be  a  valid  delivery  where  the 
grantor's  intention  was  to  pass  a 
present  title.  Klabunde  v.  Casper, 
139  Wis.  491,  121  N.  W.  137.  Also 
delivery  to  a  third  person  or  recorda- 
tion by  the  grantor  with  intent  to  di- 
vest himself  of  control  of  it  is  a 
sufficient  delivery.  McCord  v.  Bright, 
44  Ind.  App.  275,  87  N.  E.  654 ;  Penti- 
co  V.  Hays,  75  Kans.  76,  88  Pac. 
738,  9  L.  R.  A.  (N.  S.)  224,  and  note. 
^*  Stonehill  v.  Hastings,  135  App. 
Div.  (N.  Y.)  48,  119  N.  Y.  S.  897; 
Jackson  v.  Lamar,  58  Wash.  383,  108 
Pac.  946.  See  also,  as  to  delivery  to 
agent  or  third  person,  Butler  v. 
Baker's  Case,  3  Rep.  25.  California : 
Hibberd  v.  Smith,  67  Cal.  547,  56 
Am.  Rep.  726,  4  Pac.  473,  8  Pac.  46; 
Connecticut:  Merrills  v.  Swift,  18 
Conn.  257,  46  Am.  Dec.  315;  Illinois: 
Haenni  v.  Bleisch,  146  111.  262,  34  N. 
E.  153;  Indiana:  Squires  v.  Sum- 
mers, 85  Ind.  252;  Iowa;  McCormick 
v.  McCormick,  71  Iowa  379,  iZ  N.  W. 
648;  Kentucky:  Havdon  v.  Easter,  IS 
Ky.  L.  597,  24  S.  W.  626 ;  Maryland : 
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And  a  deed  may  be  delivered  to  a  third  person  as  the 
agent  or  bailee  of  the  grantee,  though  the  grantee  has  not 
at  the  time  constituted  him  such.^''  Especially  is  this  the  case 
if  such  third  person  be  a  known  relative,  friend,  guardian,  or 
servant  of  the  grantee,^"  or,  if  the  grantor,  in  pursuance  of  an 
agreement  between  himself  and  the  grantee,  directs  the  notary 
or  justice  of  the  peace  to  deposit  the  deed  with  the  recorder,  such 
officer  may  be  regarded  as  the  grantee's  agent  in  receiving  and  re- 
cording the  deed.^^  If  the  grantor  place  his  deed  in  the  custody 
of  one  not  at  the  time  authorized  by  the  grantee  to  accept  it,  and 
the  grantee  afterward  accepts  it,  or  authorizes  the  custodian  to 
accept  it,  the  delivery  is  effectual  from  the  time  it  was  delivered 
to  the  custodian.^*  Or  if  the  custodian  delivers  the  deed  to  the 
grantee  who  makes  no  disclaimer,  delivery  and  acceptance  will  be 
inferred/"  The  grantor  may  make  a  good  delivery  of  a  deed  to 
his  wife  for  the  use  of  a  third  person.'"    Where  the  purchaser 


Duer  V.  James,  42  Md.  492;  Massa- 
chusetts :  Mather  v.  Corliss,  103  Mass. 
568;  Michigan:  Thatcher  v.  St.  An- 
drew's Church,  il  Mich.  264;  Min- 
nesota :  Holcombe  v.  Richards,  38 
Minn.  38,  35  N.  W.  714 ;  New  Hamp- 
shire: Buffum  V.  Green,  5  N.  H.  71, 

20  Am.  Dec.  562.;  New  Jersey:  Vree- 
land  V.   Vreeland,  48   N.   J.    Eq.   56, 

21  Atl.  627;  New  York:  Diefendorf 
V.  Diefendorf,  56  Hun  (N.  Y.)  639, 
29  N.  Y.  St.  122,  8  N.  Y.  S.  617,  affd. 
132  N.  Y.  100,  30  N.  E.  375;  North 
Carolina :  Wesson  v.  Stephens,  il  N. 
Car.  557;  Ohio:  Black  v.  Hoyt,  ZZ 
Ohio  St.  203 ;  Oregon :  Fain  v.  Smith, 
14  Ore.  82,  12  Pac.  365,  58  Am.  Rep. 
281 ;  Pennsylvania :  Eckman  v.  Eck- 
man,  55  Pa.  St.  269 ;  South  Carolina : 
Guess  V.  South  Bound  R.  Co.,  40 
S.  Car.  450,  19  S.  E.  68;  Texas: 
Diehl  V.  Fowler,  10  Tex.  Civ.  App. 
558,  30  S.  W.  1086;  Washington: 
Lamar  v.  Jackson,  58  Wash.  383,  108 
Pac.  946. 

"» Cook  V.  Patrick,  135  111.  499,  26 
N.  E.  658 ;  Parker  v.  Parker,  56  Iowa 
111,  8  N.  W.  806;  Greene  v.  Conant, 
151  Mass.  223,  24  N.  E.  44;  Munoz 
V.  Wilson,  111  N.  Y.  295,  18  N.  E. 
855.  See  also.  Maxwell  v.  Harper, 
51  Wash.  351,  98  Pac.  758,  and  note 
in  54  L.  R.  A.  365. 


'' Parker  v.  Parker,  56  Iowa  111,  8 
N.  W.  806;  Ward  v.  Small,  90  Ky. 
198,  12  Ky.  L.  58,  13  S.  W.  1070; 
Harris  v.  Hopkins,  43  Mich.  272,  5 
N.  W.  318,  38  Am.  Rep.  180;  Allen 
V.  De  Groodt,  105  Mo.  442,  16  S,  W. 
494;  Martin  v.  Flaharty,  13  Mont.  96, 
32  Pac.  287,  19  L.  R.  A.  242 ;  Turner 
V.  Warren,  160  Pa.  St.  336,  28  Atl. 
781. 

''  Henrichsen  v.  Hodgen,  67  111.  179 ; 
Adams  v.  Ryan,  61  Iowa  733,  17  N. 
W.  159;  Green  v.  Conant,  151  Mass. 
223,  24  N.  E.  44;  Orr  v.  Clark,  62 
Vt.  136,  19  Atl.  929.  See  also,  Svanda 
V.  Svanda,  86  Nebr.  208,  125  N.  W. 
585.  But  compare,  Cassidy  v.  Hol- 
land (S.  Dak.),  130  N.  W.  771;  and 
see  Renehan  v.  McAvoy,  116  Md.  356, 
81  Atl.  586,  38  L.  R.  A.  (N.  S.)  941 
and  note. 

^Linton  v.  Brown,  20  Fed.  455; 
Haenni  v.  Bleisch,  146  111.  262,  34 
N.  E.  153 ;  Parker  v.  Parker,  56  Iowa 
111,  8  N.  W.  806;  Turner  v.  Whid- 
den,  22  Maine  121;  Sneathen  v. 
Sneathen.  104  Mo.  201,  16  S.  W.  497, 
24  Am.  St.  326. 

^  Gifford  V.  Corrigan,  51  Hun  (N, 
Y.)  644,  21  N.  Y.  St.  972,  4  N.  Y. 
S.  89,  affd.  117  N.  Y.  257,  22  N.  E. 
756,  6  L.  R,  A.  610,  IS  Am.  St.  508. 

"■  Squires  v.  Summers,  85  Ind.  252 ; 
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of  lands  takes  the  deed  in  the  names  of  third  persons  as  grantees, 
and  the  deed  is  delivered  to  such  purchaser  who  accepts  it,  the 
subsequent  ratification  by  the  grantees  of  such  acceptance  is  suffi- 
cient to  vest  the  title  in  the  grantees.^^  A  deed  may  be  delivered 
though  it  remains  in  the  hands  of  the  grantor,  if  there  are  acts 
and  declarations  sufficient  to  show  an  intention  to  treat  the  deed 
as  delivered  and  accepted,  and  beyond  the  grantor's  control.^* 
The  general  rule  is  that  a  delivery,  to  one  of  two  or  more  grantees 
who  take  the  title  as  tenants  in  common  is,  in  the  absence  of 
evidence  to  the  contrary,  a  delivery  to  both  or  all.^^ 

§  3913.    Delivery — Presumption   of  from  possession. — A 

presumption  of  delivery  arises  from  the  fact  of  possession  of 
the  instrument  by  the  grantee.'*''  For  example,  the  possession  of 
a  regularly  executed  deed  by  the  grantee  named  in  it,  or  by  one 
holding  under  him  is  prima  facie  evidence  of  its  delivery.^^  And 
this  presumption  can  be  overcome  only  by  clear  and  convincing 
evidence.^"  But  the  grantee  may  have  possession  when  there  has 
been  no  valid  delivery,^^  and  a  person  dealing  with  him  as  owner 
in  perfect  good  faith  may  be  the  loser.^*  If  the  deed  is  delivered 
to  the  grantee  and  afterward  returned  to  the  grantor  for  some 
specified  purpose,  such  as  safe  keeping,  correction,  .etc.,  the  deliv- 
ery is  not  invalidated,  and  the  deed  takes  effect  from  the  original 

Colyer  v.  Hyden,  94  Ky.   180,  21   S.  tate,  144  Iowa  71,   120  N.  W.   1054; 

W.   868;   White  v.   Pollock,   117   Mo.  Nelson  v.  Wickham,  86  Nebr.  46,  124 

467,  22  S.  W.  1077,  38  Am.  St.  671.  N.    W.    908;    Wilson    v.   ^^'ilson,    85 

''Cook  V.   Patrick,   135   111.  499,  26  Nebr.   167,   122  N.   W.  856;   Jackson 

N.  E.  658;  Hall  v.  Hall,  107  Mo.  101,  v.    Lamar,    58   Wash.    383,    108   Pac. 

17  S.  W.  811.  946;   Irvin  v.   Johnson,   56  Tex.   Civ. 

==  Alexander  v.  Alexander,  71  Ala.  App.  492,  120  S.  W.   1085. 

295;  Linton  v.  Brown,  20  Fed.  455;  ""Ward  v.  Dougherty,  75  Cal.  240, 

Snow    V.    Orleans,    126    Mass.    453;  17   Pac.    193;   Inman  v.    Swearingen, 

Ruckman  v.   Ruckman,  32  N.  J.   Eq.  189  111.  437,   64   N.   E.    1112;    McGee 

259 ;  Wallace  v.  Berdell,  97  N.  Y.  13 ;  v.   Allison,  94   Iowa  527,   63  -N.   W. 

Scrugham   v.    Wood,   15   Wend.    (N.  322;  Butrick  v.  Tilton,  141  Mass.  93, 

Y.)   545,  30  Am.  Dec.  75.     See  also,  6  N.   E.   563;   Hathaway  v.   Cass,  84 

Pentico  v.  Hays,  75  Kans.  76,  88  Pac.  :\Iinn.   192,  87  N.  W.  610;  Swank  v. 

738,  9  L.  R.  A.  (N,  S.)  224.  Swank,  il  Ore.  439,  61  Pac.  846. 

''Eshelman  v.   Henrietta  Vineyard  °°Tunison  v.  Chamblin,  88  111.  379; 

Co.,     102     Cal.     199,    36    Pac.    579;  Sears  v.    Scranton   Trust   Co.    (Pa.) 

Powers  V.  Minor,  87  Tex.  83,  26  S.  W.  77  Atl.  423. 

1071;    Minor   v.    Powers    (Tex.    Civ.  "Barron    v.    Mercure,    132    Mich. 

App.),  24  S.  W.  710.  439,  93  N.  W.  1071. 

^  Potter  V.  Barringer.  236  111.  224,  ==  Cameron  v.  Gray,  202  Pa.  566,  52 

86  N.   E.  233;  In  re  Brigham's   Es-  Atl.  132. 
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delivery.^'  The  presumption  of  delivery  does  not  arise  where  the 
deed  is  handed  to  the  grantee  for  inspection  or  examination,  or 
for  the  purpose  of  transmitting  it  to  another  to  hold  in  escrow, 
to  await  a  complete  execution  or  acknowledgment  by  another 
party,  or  to  await  the  determination  of  the  grantee  whether  he 
will  accept  it  or  not.*"  An  unauthorized  delivery  by  the  cus- 
todian of  a  deed  to  the  grantee  is  ineffectual  to  vest  the  title  in 
him.*^  Nor  is  a  deed  effectual  to  pass  title  which  has  been  fraud- 
ulently or  wrongfully  obtained  by  the  grantee  without  the  grant- 
or's knowledge  or  consent,*^  even,  according  to  some  decisions, 
as  against  a  subsequent  purchaser  for  value  without  notice.*^ 
But  the  grantor  may  ratify  the  title  of  a  grantee  who  has  wrong- 
fully obtained  possession  of  a  deed.** 

§  3914.  Delivery — Destruction,  cancelation,  or  surrender 
of  deed. — After  a  deed  has  been  executed  and  delivered,  its 
destruction,  before  recording,  does  not  defeat  the  grantee's  title  ;*^ 
nor  is  the  cancelation  of  the  grantor's  name  enough  to  revest  the 
title  in  him.*"  The  cancelation,  destruction,  or  surrender  of  a 
deed  after  the  title  has  passed  does  not  divest  the  grantee  of  the 
title,  nor  revest  it  in  the  grantor,  though  such  was  the  intention  of 
the  parties.*^     Neither  does  the  subsequent  alteration  of  a  deed, 

'"  Hargrave  v.   Melbourne,  86  Ala.  Pac.  576,  33  Pac.  323 ;  Fitzgerald  v. 

270,  S  So.  285;   Brooks  v.   Isbell,  22  Goflf,  99  Ind.  28. 

Ark.   488;   Otis   v.    Spencer,    102   111.  "Hadlock  v.  Hadlock,  22  111.  384; 

622,    40    Am.    Rep.    617;    Albert    v.  McNulty  v.   McNulty,  47  Kans.  208, 

Burbank,  25  N,  J.  Eq.  404;  Wallace  27  Pac.  819;  Holbrook  v.   Chamber- 

V.  Berdell,  97  N.  Y.   13;  Towery  v.  lin,  116  Mass.  155,  17  Am.  Rep.  146; 

Henderson,  60  Tex.  291.  Waddell  v.  Latham,  71  Miss.  351,  15 

"  Cherry  v.  Herring,  83  Ala.  458,  3  So.  32,  42  Am.  St.  467. 

So.  667;  Farmers'  and  Traders'  Bank  "Brown  v.  Hartman,  57  Nebr.  341, 

V.   Haney,   87   Iowa    101,   54   N.   W.  77  N.  W.  776;  Edwards  v.  Dickenson, 

61;  Lee  v.  Richmond,  90  Iowa  695,  57  102  N.  Car.  519,  9  S.  E.  456;  Hyne  v. 

N.    W.    613 ;    Fairbanks    v.    Metcalf,  Osborn,  62  Mich.  235,  28  N.  W.  821 ; 

8    Mass.    230;    Chick   v.    Sisson,    95  Spangler  v.  Dukes,  39  Ohio  St.  642; 

Mich.  412,  54  N.  W.  895.  Feely  v.  Hoover,  130  Pa.  St.  107,  18 

*'  Moody  V.   Dryden,  72  Iowa  461,  Atl.  611 ;  Albright  v.  Albright,  70  Wis. 

34  N.  W.  210.  528,  36  N.  W.  254. 

''Stokes  V.  Anderson,  118  Ind.  533,  "Turner  v.   Warren,    160    Pa.    St. 

21  N.  E.  331,  4  L.  R.  A.  313;  Foley  336,  28  Atl.  781. 

V.  McNamara,  93  Iowa  707,  62  N.  W.  "  Reavis    v.    Reavis,    SO   Ala.    60 ; 

26;   Stevens  v.  Castel,  63  Mich.   Ill,  Campbell  v.   Jones,  52   Ark.   493,    12 

29  N.  W.  828;  Huey  v.  Huey,  65  Mo.  S.  W.  1016,  6  L.  R.  A.  783;  Boye  v. 

689;  Healy  v.  Seward,  5  Wash.  319,  Andrews,  10  Cal.  App.  494,  102  Pac. 

31  Pac.  874.  551;   Rothbard  v.   Abels-Gold  Realty 

"Gould  V.   Wise,   97   Cal.   532,  32  Co.,  128  App.  Div.   (N.  Y.)  887,  112 
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though  this  be  material  and  fraudulently  done,  divest  or  inval- 
idate the  grantee's  title.^'*  But  it  has  been  held  that  a  grantee 
who  has  voluntarily  consented  to  the  destruction  or  surrender 
of  his  deed  with  the  intention  of  defeating  his  own  title,  is  not 
allowed  to  have  an  affirmation  of  the  deed.**  And  if  the 
grantee  surrenders  or  redelivers  an  unrecorded  deed  with  the 
intention  that  it  be  destroyed  for  the  purpose  of  revesting  the  title 
in  the  grantor,  though  the  legal  title  may  not  be  reacquired  by  the 
grantor  in  this  way,  he  may  acquire  an  equitable  title.^"  But  the 
surrender  to  the  grantor  and  a  new  deed  from  him  to  a  new 
grantee  are  ineffectual  as  against  the  lien  of  a  judgment  entered 
against  the  first  grantee  while  he  held  the  title.°^ 

§3915.  Delivery — When  complete. — The  rule  is  well  es- 
tablished that  the  delivery  of  a  deed  is  not  complete  until  the 
grantor  has  put  it  beyond  his  power  to  revoke  or  recall.^^  It  fol- 
lows, therefore,  that  the  delivery  of  a  deed  by  the  grantor's  agent 
must  be  assented  to  by  the  grantee,  for,  in  the  absence  of  such  as- 


N.  Y.  S.  526;  Turner  v.  Warren,  160 
Pa.  St.  336,  28  Atl.  781.  An  offer 
to  return  the  deed  does  not  divest 
the  grantee  nor  reinvest  the  grantor 
with  title.  Howe  v.  Martin,  23  Okla. 
561,  102  Pac.  128,  138  Am.  St.  840. 
Xor  does  the  burning  of  a  deed  by 
the  grantee,  even  if  done  with  the  ap- 
proval of  the  grantor,  have  any  effect 
upon  the  title.  Lutz  v.  Matthews,  il 
Pa.  Super.  Ct.  354. 

"  Chessman  v.  Whittemore,  23  Pick. 
(Mass.)  231;  Hatch  v.  Hatch,  9 
Mass.  307,  6  Am.  Dec.  67. 

■^Farrar   v.    Farrar,   4   N.   H.    191, 

17  Am.  Dec.  410 ;  Dukes  v.  Spangler, 
35  Ohio  St.  119;  Parker  v.  Kane,  4 
Wis.    1,  65   Am.   Dec.   283. 

""Fletcher  v.  Shepherd,  174  III.  262, 
51  N.  E.  212.  See  Potter  v.  Adams, 
125  Mo.  118,  28  S.  W.  490,  46  Am. 
St.  478;  Farrar  v.  Farrar,  4  N.  H. 
191,  17  Am.  Dec.  410. 

"'  Feely  v.  Hoover,  130  Pa.  St.  107, 

18  Atl.  611. 

"'California:  Dean  v.  Parker,  88 
Cal,  283,  26  Pac.  91;  Connecticut: 
Porter  v.  Woodhouse,  59  Conn.  568, 
22  Atl.  299,  13  L.  R.  A.  64,  21  Am. 
St.  131-  Georgia:  O'Neal  v.  Brown, 
67  Ga.  707;  Illinois:  Provart  v.  Har- 


riss,  ISO  111.  40,  36  N.  E.  958;  In- 
diana :  Wiggins  v.  Lusk,  12  Ind.  132 ; 
Iowa :  Richardson  v.  Grays,  85  Iowa 
149,  52  N.  W.  10;  Maine:  Brown  v. 
Brown,  66  Maine  316;  Maryland: 
Duer  V.  James,  42  Md.  492;  Massa- 
chusetts: Hale  V.  Joslin,  134  Mass. 
310;  Michigan:  Burk  v.  Sprout,  96 
Mich.  404,  55  N.  W.  985 ;  Mississippi : 
Weisinger  v.  Cock,  67  Miss.  511,  7 
So.  495,  19  Am.  St.  320;  Missouri: 
Hall  v.  Hall,  107  Mo.  101,  17  S.  W. 
811;  New  Hampshire:  Baker  v.  Has- 
kell, 47  N.  H.  479,  93  Am.  Dec.  455 ; 
New  York:  Fisher  v.  Hall,  41  N.  Y. 
416;  North  Carolina:  Baldwin  v. 
Maultsby,  27  N.  Car.  505;  Ohio: 
Hood  v.  Brown,  2  Ohio  266;  Penn- 
sylvania :  Eckman  v.  Eckman,  55  Pa. 
St.  269 ;  Tennessee :  Cazassa  v.  Ca- 
zassa,  92  Tenn.  573,  22  S.  W.  560, 
20  L.  R.  A.  178,  36  Am.  St.  112; 
Texas:  Steffian  v.  Milmo  Nat.  Bank, 
69  Tex.  513,  6  S.  W.  823;  Tompkins 
v.  Wheeler,  16  Pet.  (U.  S.)  106,  10 
L.  ed.  903 ;  Vermont :  Lindsay  v. 
Lindsay,  11  Vt.  621;  West  Virginia: 
Davis  V.  Ellis,  39  W.  Va.  226,  19  S. 
E.  399;  Wisconsin:  Prutsman  v. 
Baker,  30  Wis.  644,  11  Am.  Rep. 
592. 
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sent,  the  deed  is  within  the  control  of  the  grantor,  who  may  recall 
it/^  So  long  as  the  grantor  has  the  right  and  power  to  recall 
the  deed  there  is  no  delivery."*  He  usually  retains  the  right  to  re- 
call or  rescind  the  deed  until  it  is  deHvered  to  the  grantee  to  be- 
come presently  operative."  To  constitute  a  delivery  the  deed  must 
pass  under  the  control  of  the  grantee,  or  of  some  person  for  him 
with  the  consent  of  the  grantor.""  A  deed  placed  in  the.hands  of  a 
third  person  to  be  delivered  to  the  grantee  upon  the  death  of  the 
grantor,  will  not  be  effective  unless  such  third  person  is  in  some 
way  made  the  agent  of  the  grantee  for  the  purpose  of  the  deliv- 
ery, so  that  the  delivery  to  him  became  absolute,  and  beyond  the 
recall  of  the  grantor."'  There  is  no  delivery  when  it  appears 
that  the  grantor  intended  that  the  grantee  should  not  have  any 
present  interest  in  the  land,  and  intended  to  keep  in  himself  the 
dominion  and  control  of  it."^ 

§3916.    Delivery — Acceptance  by  the  grantee  essential. — 

To  complete  the  delivery  of  a  deed  acceptance  on  the  part  of  the 
grantee  is  essential.  The  acceptance  may  be  either  actual  or  pre- 
sumed, but  the  general  rule  is  that  the  grantee's  acceptance  must 
be  proved  by  some  act,  declaration,  or  circumstance."*   This  rule 

"Barrows  v.  Barrows,  138  111.  649,  (>]  Miss.  Sll,  7  So.  495,  19  Am.  St. 

28  N.  E.  983;  Davis  v.  Ellis,  39  W.  320. 

Va.  226,  19  S.  E.  399.    But  acceptance  °°  California:   Bank  of   Healdsburg 

may  be  presumed  in  most  cases.  v.  Bailhace,  65  Cal.  327,  4  Pac.  106; 

"Baker  v.  Haskell,  47  N.  H.  479,  Colorado:  Rittmaster  v.  Brisbane,  19 

93  Am.  Dec.  455.                _  Colo.    371,    35    Pac.    736;     Georgia: 

'^  Pennington     v.     Pennington,     75  Beardsley   v.   Hilson,   94   Ga.   SO,   20 

Mich.  600,  42  N.  W.  985.  S.  E.  272 ;  Illinois :  Moore  v.  Flynn, 

""Pillow  V.   King,  55  Ark.  633,   18  135  111.   74,  25   N.   E.   844;   Indiana: 

S.  W.  764;  Ruckman  v.  Ruckman,  6  Vaughan  v.   Goodman,  94   Ind.   191; 

Fed.  225 ;   O'Neal  v.   Brown,  67  Ga.  Kentucky :    Jefferson    County    Build. 

707;  Oliver  v.  Oliver,  149  111.  542,  36  Asso.v.  Heil.  81  Ky.  513,  S  Ky.  L.539; 

N.   E.  955;   Purviance  v.  Jones,   120  Atkins  v.  Globe   Bank  &  Trust   Co. 

Ind.   162,  21  N.  E.  1099,  16  Am.  St.  (Ky.),  124  S.  W.  879;  Massachusetts: 

319;  Patterson  v.  Snell,  67  Maine  559;  Hawkes   v.    Pike,    105    Mass.    560,    7 

Stevens   v.    Stevens,    150   Mass.   557,  Am.  Rep.  554 ;  Michigan :  Watson  v. 

23  N.  E.  378.  Hillman,  57  Mich.  607,  24  N.  W.  663 ; 

"  Jones   v.    Loveless,  99  Ind.   317 ;  Minnesota :    Comer    v.    Baldwin,    16 

Brown  v.  Brown,  66  Maine  316;  Hale  Gil.  (Minn.)   151;  Mississippi:  Hark- 

V.    Joslin,    134    Mass.    310;    Lyon    v.  reader  v.   Clayton,   56   Miss.   383,  31 

Lyon,  16  Mich.  610,  43  N.  W.  586.  Am.   Rep.  369;   Missouri:  Rogers   v. 

"=  Stinson  v.  Anderson,  96  111.  ZTi ;  Carey,  47  Mo.  232,  4  Am.  Rep.  322 ; 

Shurtleff  v.   Francis,  118  Mass.   154;  Chambers  v.  Chambers,  227  Mo.  262, 

Burk  V.  Sproat,  96  Mich.  404,  55  N.  127  S.  W.  86;  New  York:  Jackson  v. 

W.  985;  Conrad  v.  Douglas,  59  Minn.  Phipps,  12  Johns.  (N.  Y.)  418;  Stone- 

498,  61  N.  W.  673 ;  Weisinger  V.  Cock,  hill  v.   Hastings,   135   App.   Div.  ,(N. 
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is  qualified  in  case  the  grantee  is  an  infant  or  person  of  unsound 
mind,  for  the  reason  that  there  can  be  no  direct  actual  acceptance, 
and  an  acceptance  of  a  deed  favorable  to  the  interest  of  such  per- 
son will  be  presumed  from  facts  and  circumstances.""  Accept- 
ance may  also  be  implied  from  the  act  of  the  grantee  in  demand- 
ing possession  of  the  premises,*^^  or  from  his  performance  of  con- 
ditions."^ .There  must  be  some  evidence  of  delivery.''''  And 
where  the  grantor  retains  possession  of  the  deed  enough  must  be 
shown  to  make  the  grantor  a  bailee  of  it  for  the  grantee,**  other- 
wise he  might  revoke  or  destroy  it."'^  Where  the  grantee  assumes 
control  of  the  property  this  affords  strong  evidence,  if  not  con- 
clusive evidence,  of  his  acceptance  of  the  deed.*"  So  also,  a  deed 
made  pursuant  to  a  previous  arrangement  between  the  grantor 
and  grantee  is  presumed  to  have  the  latter's  assent  without  a 
formal  delivery  and  acceptance.*^  Likewise  acceptance  is  pre- 
sumed in  case  the  grantee  is  entitled  to  the  conveyance  and  has 
paid  the  consideration.*^  So  the  fact  that  the  conveyance  is  bene- 
ficial to  the  grantee,  and  imposes  no  burdens  on  him,  is  held 
generally  to  create  a  presumption  of  delivery  and  acceptance.*^ 

Y.)    48,    119   N.   Y.    S.   897;   Texas:  Fulton  v.   Fulton,  48  Barb.    (N.  Y.) 

Tuttle  V.  Turner,  28  Tex.  759;  Farm-  581;   Fisher   v.   Hall,   41   N.   Y.   416; 

lee  V.  Simpson,  5  Wall.  (U.  S.)  81,  18  Ireland  v.  Geraghty,  11  Biss.  (U.  S.) 

L.    ed.    542;    Wisconsin:    Welch    v.  465,  15  Fed.  35. 

Sackett,  12  Wis.  243.  '"Benneson  v.  Aiken,   102  111.  284; 

"Hayes  v.  Boylan,  141  111.  400,  30  Rountree   v.    Smith,   152   111.   493,  38 

N.  E.  1041;  Riegel  v.  Riegel,  243  111.  N.   E.  680. 

626,  90  N.   E.   1108;   Colee  v.   Colee,  «"  Snow  v.  Orleans,  126  Mass.  453; 

122  Ind.   109,  23  N.   E.  687,   17  Am.  Gifford  v.   Corrigan,   105   N.  Y.  223, 

St.  345:  Tansel  v.  Smith  (Ind.  App.),  11  N.  E.  498. 

93  N.  E.  548;  Byington  V.  Moore,  62  "  McCormick    v.     McCormick,     71 

Iowa  470,  17  N.  W.  644;  Compton  v.  Iowa   379,   33   N.   W.  648;   Black  v. 

White,  86  Mich.  33,  48  N.  W.  635;  Hoyt,    33    Ohio    St.    203.      See    also, 

Sneathen   v.    Sneathen,   104   Mo.  201,  Fryer  v.  Fryer,  77  Nebr.  298,  109  N. 

16  S.  W.  497,  24  Am.  St.  326;  Spencer  W.  175,  124  Am.  St.  850. 

V.   Carr,   45   N.   Y.   406,  6  Am.   Rep.  *«  Hibberd    v.    Smith,   67    Cal.    547, 

112;    Ireland    v.    Geraghty,    11    Biss.  4   Pac.  473,  8  Pac.  46,  56  Am.   Rep. 

(U.  S.)  465,  15  Fed.  35.  726;  Church  v.  Oilman,  15  Wend.  (N. 

■"Stonehill    v.    Hastings,    135    App.  Y.)   656,  30  Am.  Dec.  82. 

Div.  (N.  Y.)  48,  119  N.  Y.  S.  897.  °° Riegel  v.  Riegel,  243  111.  626,  90 

■"Stockwell  V.  Shalit,  204  Mass.  270,  N.  E.  1108;  Criswell  v.  Criswell,  138 

90  N.  E.  570.  Iowa  607,  116  N.  W.  713;  Matheson 

""Hibberd   v.    Smith,    67    Cal,    547,  v.  Matheson,  139  Iowa  511,  117  N.  W. 

4   Pac.  473,  8  Pac.  46,  56  Am.   Rep.  755,  18  L.  R.  A.  (N.  S.)  1167;  Garten 

726;  Cline  v.  Jones,  111  111.  563;  Hale  v.  Trobridge,  80  Kans.  720,  104  Pac. 

V.    Joslin,    134    Mass.    310;    Frank   v.  1067;  Collings  v.  Collings,  29  Ky.  L. 

Frank    (Tex.    Civ.   App.),   25   S.   W.  51,    92    S.    W.    577;    Clark   v.    Cres- 

819.  well,    112   Md.   339,   76  Atl.   579.     If 

""Burkholder  v.  Casad,  47  Ind.  418;  the  grantees  or  any  of  them  are  in- 
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§  3917.  Delivery — Presumption  of  from  recording. — As  a 
general  rule,  the  recording  of  an  instrument  Without  the  grantee's 
knowledge,  or  without  other  circumstances,  does  not  amount  to  a 
delivery  of  it.'"  But,  it  usually  raises  a  presumption  of  delivery 
and  if  the  grantor,  with  the  knowledge  and  consent  of  the 
grantee,  records  the  deed  with  intent  to  divest  himself  of 
title  he  will  be  concluded  by  the  delivery  thus  shown.'''- 
And  the  recording  of  a  deed  by  the  grantor,  taken  in  connection 
with  other  acts  and  circumstances  showing  an  intention  on  his 
part  to  deliver  the  deed,  and  an  intention  on  the  part  of  the 
grantee  to  accept  the  deed,  is  entitled  to  much  consideration  in 
making  out  a  delivery."  Without  other  evidence  of  delivery  the 
record  of  a  deed  is  usually  only  prima  facie  evidence  of  it." 
That  the  recording  of  a  deed  affords  a  presumption  of  a  legal 
delivery  to  the  grantee  is  supported  by  numerous  authorities.'* 


fants,  and  the  conveyance  is  beneficial 
to  them,  acceptance  will  be  presumed. 
Atkins  V.  Globe  Bank  &  Trust  Co. 
(Ky.)  124  S.  W.  879.  Also,  where 
a  deed,  recorded  by  the  grantor,  is 
beneficial  to  the  grantee,  acceptance 
will  be  presumed,  particularly  where 
the  grantee  is  the  infant  child  of 
the  grantor.  Chambers  v.  Chambers, 
227  Mo.  262,  127  S.  W.  86. 

™  Weber  v.  Christen,  121  111.  91,  11 
N.  E.  -893,  2  Am.  St.  68;  Gillen  v. 
Gillen,  238  III.  218,  87  N.  E.  388;  Jones 
V.  Loveless,  99  Ind.  317;  Deere  v.  Nel- 
son, 73  Iowa  186,  34  N.  W.  809; 
Alexander  v.  De  Kermel,  81  Ky.  345, 
S  Ky.  L.  382;  Commonwealth  v.  Cut- 
ler, 153  Mass.  252,  26  N.  E.  855; 
Parmelee  v.  Simpson,  5  Wall.  (U. 
S.)  81,  18  L.  ed.  542.  Recording  alone 
is  prima  facie  evidence  of  delivery. 
International  Kaolin  v.  Vause,  55  Fla. 
641,  46  So.  3 ;  Blackenship  v.  Hall, 
233  111.  116,  84  N.  E.  192;  Draper  v. 
Brown,  153  Mich.  120,  117  N.  ^y..  213. 
This  is  true  although  possession  of 
the  deed  is  retained  by  the  grantor. 
Clymer  v.  Grofif,  220  Pa.  580,  69  Atl. 
1119.  In  Wipfler  v.  Wipfler,  153  Mich. 
18.  116  N.  W.  544,  16  L.  R.  A.  (N. 
S.)  941n,  it  was  held  a  valid  delivery 
where  the  deed  was  delivered  to  the 
grantee  with  instructions  to  record 
the  same  if  anything  fatal  befell  the 
grantor,  reserving  no  right  of  recall. 


"Brady  v.  Huber,  197  111.  291,  64 
N.  E.  264,  90  Am.  St.  161 ;  Collins  v. 
Smith,  144  Iowa  200,  122  N.  W.  839; 
Chambers  v.  Chambers,  227  Mo.  262, 
127  S.  W.  86,  137  Am.  St.  567. 

"Walton  v.  Burton,  107  111.  54; 
Glaze  V.  Three  Rivers  F.  Ins.  Co., 
87  Mich.  349,  49  N,  W.  595;  Burke 
V.  Adams  80  Mo.  504,  50  Am.  Rep. 
510. 

''Union  Mut.  Ins.  Co.  v.  Camp- 
bell, 95  111.  267,  35  Am.  Rep.  166; 
Boardman   v.   Dean,   34   Pa.    St.   252. 

"Alabama:  Lewis  v.  Watson,  98 
Ala.  479,  13  So.  570,  22  L.  R.  A. 
297n,  39  Am.  St.  82;  California: 
Bensley  v.  Atwill,  12  Cal,  231; 
Georgia:  Gordon  v.  Trimmier,  91 
Ga.  472,  18  S.  E,  404 ;  Illinois :  Grun- 
dies  v.  Reid,  107  111.  304;  Indiana: 
Quick  V.  Milligan,  108  Ind.  419,  9  N. 
E.  392,  58  Am.  Rep.  49;  Fitzgerald 
V.  Goff,  99  Ind.  28;  Kansas:  Heil 
V.  Redden,  45  Kans.  562,  26  Pac.  2; 
Maine:  Rowell  v.  Hayden,  40  Maine 
582;  Maryland:  Stokes  v.  Detrick, 
75  Md.  256,  23  Atl.  846;  Michigan: 
Compton  v.  White,  86  Mich,  33,  48 
N.  W.  635 ;  Mississippi :  Metcalf  v. 
Brandon,  60  Miss.  685;  Nebraska: 
Bowman  v.  Griffith,  35  Nebr.  361,  53 
N.  W.  140;  New  Jersey:  Collins  v. 
Collins,  45  N.  J.  Eq.  813,  15  Atl.  849, 
18  Atl.  860;  New  York:  Munoz  v. 
Wilson,  111  N.  Y.  295,  18  N.  E.  855; 
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Some  cases  go  so  far  as  to  hold  that  the  recording  of  a  deed  is 
sufficient  if  not  conclusive  evidence  of  its  delivery  to  the  grantee.'^ 
The  intention  of  the  grantor  to  confer  title  upon  an  infant  may 
be  inferred  from  his  placing  the  deed  upon  record.'^ 

§  3918.  Delivery  in  escrow — What  constitutes  a  delivery 
in  escrow. — Where  a  deed  is  executed  and  placed  in  the 
hands  of  a  stranger  to  be  delivered  to  the  grantee  upon  the  pay- 
ment of  money  or  the  performance  of  some  other  condition,  it 
will  be  deemed  in  escrow.  But  where  it  is  so  deposited  merely 
to  await  the  lapse  of  time,  without  designating  any  condition  upon 
which  the  delivery  is  to  be  made,  the  deed  is  not  an  escrow.'^  In 
order  that  the  deed  may  operate  as  an  escrow  strictly,  there  must 
be  a  valid  contract  between  the  parties,  and  generally  the  condi- 
tion must  be  a  part  of  the  contract.'*  If  the  depositor  retains  the 
right  of  revocation,  there  is  no  escrow.'^  The  delivery  of  the 
instrument,  to  operate  as  an  escrow,  must  be  made  to  a  stranger, 
and  not  to  the  grantee  or  his  agent.*"     The  conditions  upon  which 

Ohio:    Mitchell  v.   Ryan,  3   Ohio   St.  kenberg  v.  Allen,  111  Minn.  333,  126 

ill;      Pennsylvania:      Boardman     v.  N.  W.  1092,  137  Am.  St.  561. 

Dean,    34    Pa.    St.    252;    Tennessee:  " Day  v.  Lacasse,  85  Maine  242,  27 

Davis  V.  Garrett,  91  Tenn.  147,  18  S.  Atl.    124;   Van  Valkenburg  v,   Allen, 

W.  113;  Texas:  Luzenburg- v.  Bexar  111   Minn.   333,   126  N.  W.   1092,   137 

Bldg.    Assn.,   9   Tex.    Civ.   App.   261,  Am.  St.  561;  Williams  v.  Schatz,  42 

29  S.  W.  237.  Ohio    St.   47;   Davis   v.   Brigham,   56 

"Cecil  V.   Beaver,  28  Iowa  241,  4  Ore.   41,    108   Pac.   961;    V^illiams  v. 

Am.  Rep.  174;  Corapton  v.  White,  86  Daubner,    103    Wis.    521,    79    N.    W. 

Mich.  33.  48  N.  W.  635.    In   INIassa-  748,  74  Am.  St.  902. 

chusetts  recording  is  conclusive  of  de-  '"  Thoroughgood's     Case,     9     Coke 

livery.     Acts    1892,   ch.   256.    Gordon  137a;    Alabama:    Cherry  v.    Herring, 

V.  Trimmer,  91  Ga.  472,  18  S.  E.  404.  83   Ala.   458,    3    So.    667;    Arkansas: 

"  Masterson   v.    Cheek,   23   111.   72 ;  Campbell  v.  Jones,  52  Ark.  493,  12  S. 

Vaughan    v.    Godman,   94    Ind.    191 ;  W.  1016,  6  L.  R.  A.  783 ;  California : 

Davis  V.  Davis,  92  Iowa  147,  60  N.  Fitch   v.    Bunch,   30    Cal.   208;    Con- 

W.  507;  Compton  v.  White,  86  Mich,  necticut:  Raymond  v.  Smith,  5  Conn. 

^.'     .!:■  y^-  ^^'^ '  '^°'^'"  "•  ^^5S,  85  555 ;  Florida :  Haworth  v.  Norris,  28 

Mo.  654,  55  Am.  Rep.  392;  Davis  v.  Fla.   763,   10   So.   18;   Georgia-   Dun- 

'^"';^."'  91  Tenn.  147,  18  S.  W.  113.  can    v.    Pope,    47    Ga.    445;    Illinois: 

^.-  ^^lJ,o^?i'^'^"''"''S    ^-    Allen,    111  Potter  v.  Barringer,  236  III,  224,  86 

Mmn^  333,  126  N.  W.  1092,  137  Am.  N.  E.  233;  Benner  v.  Bailey,  234  111. 

^A   ,1'  ^^"^'  y-  ^^^'^'  "^^  Barb.   (N.  79.  84  N.  E.  638;  Indiana:  Murray  v. 

i!-,,     £      See  also,  Murphey  v.  Grey-  Kimball,   10  Ind.  App.   184,  37  N.  E. 

hill,    34    Pa.    Super.    Ct.    339;    Bronx  734;    Iowa:    Marshall    County    High 

i"^,,,'-^^'    Nat  Bank  of  Commerce,  School     Co.     v.     Iowa     Evangelical 

■,}^  ■■  ^^^'  92  ^^"^  380-  Synod,  28  Iowa  360;  Kansas:  Carter 

Davis    v.    Brighsm,    56    Ore.    41,  v.  Moulton,  51  Kans.  9,  32  Pac.  633, 

107  Pac.  961,  Ann.  Cas.   1912B.  1340.  20   L.    R.   A.   309,    37   Am     St    259; 

See  alsa  Anderson  v.  Messenger,  158  Maine:  Day  v.  Lacasse,  85  Maine  242, 

Fed.  250,  85  C.  C.  A.  468;  Van  Val-  27  Atl.  124;  Massachusetts:  Fairbanks 
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the  escrow  is  to  be  delivered  may  be  in  writing  or  verbal,  or  may 
be  partly  in  one  form  and  partly  in  another."  A  deed  delivered 
to  a  third  person  as  the  grantor's  deed,  to  be  retained  until  the 
grantor's  death  and  then  delivered  to  the  grantee,  who  has  no 
knowledge  of  it  until  after  the  grantor's  death,  when  it  is  deliv- 
ered to  him,  is  effectually  delivered  to  the  use  of  the  grantee, 
whether  it  be  considered  as  an  escrow  or  as  a  deed,  at  the  time  of 
the  delivery  to  the  third  person,  provided  the  grantor  reserved  and 
kept  no  control  of  the  deed.^^  When  the  deed  is  once  absolutely  i 
delivered  as  an  escrow,  it  cannot  be  revoked  by  the  grantor.^^ 

§  3919.  Delivery  in  escrow — When  title  passes  under  deliv- 
ery in  escrow. — Even  though  the  deed  is  delivered  to  the  grantee, 
and  he  takes  it  in  good  faith  without  knowledge  of  any  condition 
imposed  as  to  its  delivery,  and  pays  a  valuable  consideration  there- 
for, the  deed  is  invalid  if  conditions  upon  which  the  depositary 
undertook  to  deliver  it  have  not  been  performed.'*  Prior  to  the 
performance  of  such  conditions,  the  instrument  cannot  be  vali- 
dated by  mutual  agreement  so  as  to  affect  the  rights  of  third  par- 
ties.*°  It  is  incumbent  upon  the  grantee  to  know  that  the  deposi- 
tary has  authority  to  deliver  the  deed.**     The  grantor  may  waive 

V.   Metcalf,  8  Mass.  230;   Michigan:  '"Gaston  v.  Portland,  16  Ore.  255, 

Beers   v.   Beers,  22   Mich.  42;    Miss-  16  Pac.   127. 

issippi:    McAllister  v.   Mitchener,  68  '"  Bostwick  v.  McEvoy,  62  Cal.  496 ; 

Miss.  672,  9  So.  829;  Missouri:  Jones  Goodpaster  v.  Leathers,  123  Ind.  121, 

V.    Shaw,    67    Mo.    667;    Nebraska:  23    N.    E.    1090;   Hatch   v.    Hatch,  9 

Brittain.  v.   Work,   13   Nebr.   347,   14  Mass.  307,  6  Am.  Dec.  67;   Haeg  v. 

N.  W.  421;  New  Jersey:  Ordinary  v.  Haeg,  53   Minn.  33,   55   N.  W.   1114; 

Thatcher,   41    N.   J.   L.   403,  32   Am.  Williams  v.  Schatz,  42  Ohio  St.  47; 

Rep.    225;     New     York:     Cocks     v.  Stephens  v.  Rinehart,  72  Pa.  St.  434. 

Barker,  49  N.  Y.   107;   North  Caro-  ''Cannon  v.  Handley,  72  Cal.   133, 

lina:    Gibson  v.    Partee,    19   N.   Car.  13  Pac.  315. 

530;  Ohio:  Resor  v.  Ohio  &  M.  R.  '* Brown  v.  Citizens'  State  Bank,  17 
Co.,  17  Ohio  St.  139 ;  Oregon :  Gaston  Idaho  716,  107  Pac.  405;  Price  v. 
V.  Portland,  16  Ore.  255,  19  Pac.  127;  Hudson,  125  111.  284,  17  N.  E.  817; 
Pennsylvania:  Shoenberger  v.  Hack-  Murray  v.  Kimball,  10  Ind.  App.  184, 
man,  VJ  Pa.  St.  87;  Rhode  Island:  VI  N.  E.  734;  Jackson  v.  Rowley,  88 
Easton  v.  Driscoll,  18  R.  I.  318,  27  Iowa  184,  55  N.  W.  339;  Taft  v. 
Atl  445  •  Tennessee :  Brown  v.  Taft,  59  Mich.  185,  26  N.  W.  426,  60 
Reynolds,  5  Sneed  (Tenn.)  639;  Am.  Rep.  291;  Manchester  Bldg.  & 
Texas-  Heffron  v.  Cunningham,  1(>  Loan  Assn.  v.  Allee,  80  N.  J.  L. 
Tex.  312,  13  S.  W.  259;  Virginia:  185,  Id  Atl.  1012;  Carpenter  v.  Car- 
Miller  V.  Fletcher,  27  Grat.  (Va.)  403,  penter,  141  Wis.  544,  124  N,  W.  488. 
21  Am.  Rep.  356;  Washington:  Glenn  "^ Carpenter  v.  Carpenter,  141  Wis. 
V.  Hill,  11  Wash.  541,  40  Pac.  141;  544,  124  N.  W.  488. 
Wisconsin:  Prutsman  v.  Baker,  30  '"Chicago  &  G.  W.  R.  Land  Co.  v. 
Wis.  644,  11  Am.  Rep.  592.  Peck,  112  111.  408. 
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the  condition/'  but  the  depositary  has  no  authority  to  waive  the 
performance  of  the  condition  attached  to  the  ultimate  dehvery 
of  the  deed.**  An  innocent  purchaser  from  a  grantee  who  has 
wrongfully  obtained  a  deed  deposited  in  escrow,  without  per- 
forming the  conditions,  acquires  no  title  to  the  property,  for  the 
reason  that  the  grantee  has  no  title  until  such  conditions  are  per- 
formed.'* But  the  weight  of  authority  seems  to  hold,  that  a 
subsequent  purchaser  in  good  faith  acquires  a  good  title  though 
his  grantor  has  received  his  deed  from  a  depositary  without  per- 
forming the  condition  upon  which  such  deed  was  to  be  delivered. 
These  holdings  are  upon  the  ground  that  the  depositary  of  the 
deed  is  the  agent  of  the  grantor  as  well  as  the  grantee.""  Sub- 
stantial performance  of  the  condition  upon  which  a  deed  is  to  be 
delivered  is  not  necessarily  sufficient;  there  must  rather  be  a 
literal  and  absolute  performance."^  As  between  the  original  par- 
ties, no  title  passes  by  the  deed  if  the  condition  be  not  fulfilled.*^ 

"Eggleston    v.    Pollock,    38    Nebr.  10    Pa.    St.   285,   51    Am.    Dec.    478; 

188,  56   N.   W.  805.  Bailey  v.   Crim,  9  Biss.   (U.  S.)   95, 

''Daggett  V.  Daggett,  143  Mass.  516,  Fed.  Cas.  No.  734. 
10  N.  E.  311.  "'Dyson  v.  Bradshaw,  23  Cal.  528; 

"Gould   V.   Wise,   97   Cal.   532,   32  Skinner  v.   Baker,   79  111.  496;   Taft 

Pac.  576,  33  Pac.  323,  affd.   108  Cal.  v.  Taft,  59  Mich.  185,  26  N.  W.  426, 

365,  41  Pac.  408;  Jackson  v.  Lynn,  94  60  Am.   Rep.  291. 
Iowa  151,  62  N.  W.  704,  58  Am.  St.        ''Skinner  v.  Baker,  79  111.  496;  Chi- 

386;  Harkreader  v.  Clayton,  56  Miss,  cago  &  G.  W.  R.  Land  Co.  v.  Peck, 

383,  31  Am.  Rep.  369;  Smith  v.  South  112   111.   408;    Robbins  v.    Magee,  76 

Royalton   Bank,  32  Vt.  341,  76  Am.  Ind.    381;    Jackson    v.    Sheldon,    22 

Dec.    179;    Tisher    v.    Beckwith,    30  Maine   569;    Harkreader   v.    Clayton, 

Wis,  55,  11  Am.  Rep.  546.  56  Miss.  383,  31  Am.  Rep,  369;  Healy 

"Quick  V.   Milligan,   108  Ind.  419,  v.  Seward,  5  Wash.  St,  319,  31  Pac. 

9  N.  E.  392,  58  Am,  Rep.  49;  Hub-  874;    Walsh    v.    Vermont    Mut.    Fire 

bard  V,  Greeley,  84  Maine  340,  24  Atl.  Ins.     Co.,     54    Vt.    351.      See    also, 

799,  17  L.  R.  A.  511;  Simson  v.  Bank,  Pomeroy  v,  Aetna  Ins.  Co.,  86  Kans. 

43  Hun  (N.  Y.)   156,  affd.  120  N.  Y.  214,  120  Pac.  344;  Dagett  v.  Dagett, 

623,  23  N   E.  1152;  Blight  v.  Schenck,  143  Mass.  S16,  10  N.  E.  311. 
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